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$QRQLP�úLUNHW�WLSLN�ELU�VHUPD\H�úLUNHWLGLU��3D\�VDKLSOHULQLQ�NLúLVHO�|]HOOLNOHUL�GH÷LO��
úLUNHWH�JHWLUGLNOHUL�VHUPD\H�WXWDUÕ�|Q�SODQGDGÕU��%X�GR÷UXOWXGD��DQRQLP�úLUNHW�SD\�
VDKLSOHULQLQ�WHN�ERUoODUÕ��WDDKK�W�HWWLNOHUL�IDNDW�|GHPHGLNOHUL�VHUPD\H�ERUoODUÕGÕU��
%X�VRUXPOXOXN�VDGHFH�úLUNHWH�NDUúÕGÕU��3D\�VDKLSOHULQLQ�úLUNHWLQ�ERUoODUÕ�LoLQ�KHU�
KDQJL�ELU�VRUXPOXOX÷X�\RNWXU��%X�VRUXPVX]OX÷X�DúDFDN�KHUKDQJL�ELU�\�N�PO�O��
÷�Q�NDEXO�HGLOPHVL��DQRQLP�úLUNHWOHU�KXNXNXQD�ROGXNoD�\DEDQFÕGÕU��
7HN�ERUo�LONHVL�JHUH÷LQFH�SD\�VDKLSOHUL�EDúND�\�N�PO�O�NOHULQ�PXKDWDEÕ�ROPDPD�
OÕGÕU��%XQXQ�JLEL�� \|QHWLP�NXUXOX��\HOHUL�YH\D�\|QHWLFLOHULQ� WDúÕGÕ÷Õ� VRUXPOXOX÷D�
EHQ]HU�ELU�VRUXPOXOXN�SD\�VDKLSOL÷L�NRQXPX�LoLQ�X\JXQ�GH÷LOGLU��.DQXQGD�GD�EX�
\|QGH�ELU�K�N�P�EXOXQPDPDNWDGÕU�� )DNDW�� ED]Õ� KDOOHUGH�� SD\� VDKLSOHULQLQ�|]HO�
OLNOH�VDKLS�ROGXNODUÕ�VHUPD\H�RUDQÕQD�J|UH�ILLOv�\|QHWLP�RUJDQÕ�|]HOOL÷LQL�WDúÕGÕNODUÕ�
J|U�OPHNWHGLU��g]HOOLNOH��VDKLS�ROXQDQ�VHUPD\H�RUDQÕQD�J|UH�úLUNHW�\|QHWLPLQH�WD�
OLPDW�YHULOPHVL��DOÕQDQ�NDUDUODU��]HULQGH�GR÷UXGDQ�HWNLOL�ROXQPDVÕ�YH�VRQXo�RODUDN�
DOÕQDQ�NDUDUODUÕQ�úLUNHW�YH�GL÷HU�SD\�VDKLSOHULQLQ�PHQIDDWOHUL�DOH\KLQH�ROPDVÕ�LKWL�
PDOOHU�GDKLOLQGHGLU��%X�KDOGH�E�\�N�SD\�VDKLSOHULQLQ��IRUPHO�\|QHWLP�NXUXOX��\H�
OHUL�YH�\|QHWLFLOHU�JLEL�ELU�VRUXPOXOX÷XQ�PXKDWDEÕ�ROXS�ROPDGÕNODUÕ�WDUWÕúÕOPDOÕGÕU�
$QDKWDU�.HOLPHOHU� <|QHWLP�NXUXOX��%�\�N�SD\�VDKLEL��.�o�N�SD\�VDKLEL��$QD�
SD\�VDKLEL��+XNXNv�VRUXPOXOXN��)LLOv�RUJDQ�
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UHKROGHUV�KDYH�DUH�WKH�FDSLWDO�GHEWV�WKDW�WKH\�KDYH�FRPPLWWHG�EXW�QRW�SDLG��7KLV�LV�
VROHO\�D�FRUSRUDWH�GXW\��7KH�FRPSDQ\¶V�GHEWV�DUH�QRW�WKH�REOLJDWLRQ�RI�WKH�VKDUH�
KROGHUV��$FFHSWLQJ�DQ\�REOLJDWLRQ�WKDW�JRHV�EH\RQG�WKLV�OHYHO�RI�LUUHVSRQVLELOLW\�LV�
DJDLQVW�WKH�ODZ�RI�MRLQW�VWRFN�FRPSDQLHV�
6KDUHKROGHUV�VKRXOG�QRW�EH�WKH�WDUJHW�RI�RWKHU�REOLJDWLRQV��DFFRUGLQJ�WR�WKH�VROH�
GHEW�SULQFLSOH��/LNHZLVH��D�VKDUHKROGHU�SRVLWLRQ�VKRXOG�QRW�KDYH�D�UHVSRQVLELOLW\�
VLPLODU� WR� WKDW�RI�D�ERDUG�PHPEHU�RU�GLUHFWRU��7KHUH� LV�QR�SURYLVLRQ� LQ� WKH� ODZV�
IRU�WKLV��1HYHUWKHOHVV�� LQ�VRPH�FLUFXPVWDQFHV�� WKH�VKDUHKROGHUV�DSSHDU�WR�EH�WKH�
GH�IDFWR�UXOLQJ�ERG\��SDUWLFXODUO\�ZKHQ�WKH�FDSLWDO�UDWLR�LV�KLJK��,W�LV�SRVVLEOH��IRU�
H[DPSOH�� WKDW� WKH� FRPSDQ\�PDQDJHPHQW� LV� LQVWUXFWHG�EDVHG�RQ� WKH� FDSLWDO�KHOG�
UDWLR��WKDW�WKH�GHFLVLRQV�PDGH�DV�D�FRQVHTXHQFH�ZLOO�EH�GLUHFWO\�LQIOXHQFHG��DQG�WKDW�
WKH�GHFLVLRQV�PDGH�DV�D�UHVXOW�ZLOO�EH�DJDLQVW�WKH�EXVLQHVV¶V�DQG�RWKHU�VKDUHKROGHUV¶�
LQWHUHVWV��,Q�WKLV�VFHQDULR��LW�VKRXOG�EH�GHEDWHG�LI�PDMRU�VKDUHKROGHUV��VXFK�DV�IRU�
PDO�ERDUG�PHPEHUV�DQG�PDQDJHUV��DUH�UHVSRQVLEOH�IRU�DQ\�OLDELOLW\�
Keywords:�%RDUG�RI�GLUHFWRUV��0DMRU�VKDUHKROGHU��0LQRU�VKDUHKROGHU��0DLQ�VKDUH�
KROGHU��/HJDO�UHVSRQVLELOLW\��'H�IDFWR�ERG\�

Giriş

$QRQLP�úLUNHW�SD\�VDKLSOHULQLQ�WHN�ERUoODUÕ��WDDKK�W�HGLS�GH�|GHPHGLNOHUL�
VHUPD\H�WXWDUÕGÕU��%X�VRUXPOXOXN�GD�VDGHFH�úLUNHWH�NDUúÕGÕU��6|]�NRQXVX�SUHQ�
VLEH�WHN�ERUo�LONHVL�GHQLU��3D\�VDKLSOHULQLQ�VHUPD\H�ERUoODUÕ�GÕúÕQGD�ELU�ERUFXQ�
PXKDWDEÕ�NÕOÕQPDODUÕ�DQRQLP�úLUNHWOHU�KXNXNXQD�oRN�\DEDQFÕ�ELU�\DNODúÕPGÕU��
%XQXQOD�EHUDEHU��SD\�VDKLSOHULQLQ�VHUPD\HGHNL�NDWÕOÕP�RUDQODUÕQD�J|UH�úLUNHW�
WH�VDKLS�RODELOHFHNOHUL�KXNXNv�SR]LV\RQXQ�|QHPL�WDUWÕúPDGDQ�X]DNWÕU��

3D\�VDKLSOHUL��VHUPD\HGHNL�NDWÕOÕP�RUDQODUÕ�JHQHO�NXUXOGD�DOÕQDFDN�ED]Õ�ND�
UDUODU�LoLQ�\HWHUOL�ROGX÷XQGD��WHN�EDúODUÕQD�GDKL�úLUNHWWH�WHN�KkNLP�GXUXPXQGD�
RODELOPHNWHGLUOHU��%D]Õ�NDUDUODUGDQ�NDVÕW��ELOKDVVD�\|QHWLP�NXUXOX��\HOHULQLQ�
VHoLOPHOHUL� YH� J|UHYGHQ�DOÕQPDODUÕQD� LOLúNLQ�NDUDUODUGÕU��7�UN�7LFDUHW�.DQX�
QX��77.��P������YH�GHYDPÕ�K�N�POHULQGH�\HU�DODQ�QLVDSODU�GLNNDWH�DOÕQÕUVD��
úLUNHWWHNL�R\�KDNODUÕQÕQ�oR÷XQOX÷XQX�HOLQGH�EXOXQGXUDQ�SD\�VDKLSOHULQLQ� LV�
WHGLNOHUL�JHQHO�NXUXO�WRSODQWÕVÕQGD�\|QHWLP�NXUXOXQX�J|UHYGHQ�DODELOHFHNOHUL�
YH�\HUOHULQH�\HQL��\HOHU�VHoHELOHFHNOHUL�J|U�O�U��%|\OHVLQH�ELU�KkNLPL\HWLQ��\|�
QHWLP�NXUXOX��\HOHUL��]HULQGH�GH� ILLOv�ELU�RWRULWH�\DUDWDFD÷ÕQD�NXúNX�\RNWXU���
%X�|]HOOLNWHNL�ELU�SD\�VDKLSOL÷L�NRPSR]LV\RQX�YH�\DSÕGD�E�\�N�SD\�VDKLSOHUL��
úLUNHWLQ�77.�P������DQODPÕQGD�VRUXPOXOX÷D�PXKDWDS�ELU�PHYNLLQGH�EXOXQ�

�� 0HKPHW�+HOYDFÕ��$QRQLP�2UWDNOÕNWD� <|QHWLP�.XUXOX�h\HVLQLQ�+XNXNv� 6RUXPOXOX÷X�� %HWD�
%DVÕP�<D\ÕQ��øVWDQEXO��������V����

Anonim Şirketlerde Pay Sahiplerinin Fiili Yönetim Organı Anlamındaki Hukuki Sorumluluğu



Journal of İstanbul Medipol University School of Law 9 (1), Spring 2022

245

PDGÕNODUÕ�KDOGH�úLUNHWLQ�LNWLVDGv�NDGHUL��]HULQGH�V|]�VDKLEL�RODELOPHNWHGLUOHU��

g]HOOLNOH�� R\� KDNODUÕQÕQ� oR÷XQOX÷XQD� VDKLS� ROPDNOD� \|QHWLP� �]HULQGHNL�
KkNLPL\HWLQL�NXOODQDQ�SD\�VDKLSOHULQLQ�\|QHWLP�RUJDQÕQÕ��D]ÕQOÕNWD�NDODQ�SD\�
VDKLSOHULQLQ�DOH\KLQH�NDUDUODU�DOPD\D�]RUODPDVÕ�LKWLPDOOHU�GDKLOLQGHGLU��$QÕ�
ODQ�KkNLPL\HW��VDGHFH�D]ÕQOÕNWD�NDODQ�SD\�VDKLSOHULQLQ�GH÷LO��EL]DWLKL�úLUNHWLQ�YH�
DODFDNOÕODUÕQ�GDKL�DOH\KLQH�VRQXoODU�GR÷XUDELOLU�

77.¶GD��\|QHWLP�NXUXOX��\HOHUL�YH�\|QHWLFLOHULQ�KXNXNv�VRUXPOXOX÷X�G�]HQ�
OHQPLú��IDNDW���77.�P������K�NP��ELU�NHQDUD�EÕUDNÕOÕUVD��\XNDUÕGD�WHPDV�HGLOHQ�
QLWHOLNWHNL� ELU� VRUXQX� HQJHOOHPH\H� \|QHOLN� KXNXN� NXUDOÕQD� \HU� YHULOPHPLúWLU��
(OEHWWH��EX�KDOGH��E�\�N�SD\�VDKLSOHULQLQ�úLUNHWH��GL÷HU�SD\�VDKLSOHUL�YH\D�DOD�
FDNOÕODUD�KkNLPL\HWOHULQL�ILLOv�RUJDQ�IRQNVL\RQXQX�LID�HGHUHN�NXOODQPDODUÕ\OD�YH�
UHFHNOHUL�]DUDUODUÕQ�KHUKDQJL�ELU�\DSWÕUÕPD�WDEL�ROPDGÕ÷Õ�G�ú�Q�OPHPHOLGLU��%X�
oDOÕúPDGD��E�\�N�SD\�VDKLSOHULQLQ�úLUNHWLQ�\|QHWLP�RUJDQÕ��]HULQGHNL�HWNLOHUL�YH�
EX�HWNLQLQ�GR÷XUGX÷X�ROXPVX]�VRQXoODUÕQ�QH�DQODPD�JHOGL÷L�YH�SD\�VDKLSOHULQLQ�
EX�DQODPGD�ELU�VRUXPOXOX÷XQ�PXKDWDEÕ�ROXS�ROPDGÕNODUÕ�LQFHOHQPHNWHGLU��

I. Sahip Oldukları Pay Oranına Göre Pay Sahipleri

6HUPD\HGHNL� NDWÕOÕP� RUDQODUÕQD� J|UH� SD\� VDKLSOHUL�� E�\�N� SD\� VDKLEL�
�*UR�DNWLRQlU��YH�N�o�N�SD\�VDKLEL��.OHLQDNWLRQlU��ROPDN��]HUH�LNL\H�D\UÕOD�
ELOLU���%�\�N�SD\�VDKLSOHUL�GH�NHQGL�DUDODUÕQGD��DQD�SD\�VDKLEL��+DXSWDNWLRQlU��
YH�KkNLP�SD\�VDKLEL��.RQWUROODNWLRQlU��RODUDN�LNLOL�ELU�WDVQLIH�WDEL�WXWXODELOLU��

�� 9DOHQWLQ�-HQWVFK��7UDQVDNWLRQVYHUHLQEDUXQJHQ�EHL�|̆HQWOLFKHQ�hEHUQDKPHQ��=6W3���=�UFKHU�
6WXGLHQ�]XP�3ULYDWUHFKW��6FKXOWKHVV�9HUODJ��6FKXOWKHVV�9HUODJ��=�ULFK������������1�����YG��

�� -HQWVFK������1�����YH�����%HQ]HU�ELU� WDVQLI� LoLQ�EN]��/RUHQ]R�2OJLDWL��Aktionärsvertreter im 
9HUZDOWXQJVUDW�YRQ�3XEOLNXPVJHVHOOVFKDIWHQ�±�0|JOLFKNHLWHQ�XQG�6FKUDQNHQ�GHU�(LQÀXVV-
nahme durch Grossaktionäre��.DSLWDOPDUNW� ��5HFKW�XQG�7UDQVDNWLRQHQ�;,,,��(,=� ��(XURSD�
,QVWLWXW�=�ULFK��6FKXOWKHVV�9HUODJ��=�ULFK��������V�����

AYDIN ALBER YÜCE
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ùHPD�±�,�

$úD÷ÕGD�GD�LIDGH�HGLOHFH÷L��]HUH��EX�NDYUDPODU�DUDVÕQGD�NHVLQ�ELU�VÕQÕU�oL]�
PHN�P�PN�Q�GH÷LOGLU��$QFDN�EL]LP� WHUFLK�HWWL÷LPL]�YH� LVDEHWOL� J|UG�÷�P�]�
NXOODQÕPD� J|UH� úHNOv� KkNLP� SD\� VDKLEL� �IRUPHOOHU� .RQWUROODNWLRQlU��� VDKLS�
ROGX÷X�SD\�RUDQÕQD�J|UH� úLUNHW� \|QHWLPL��]HULQGH� VRPXW�HWNLVL�EXOXQDQ�SD\�
VDKLELGLU��� ���%XQD�J|UH�KkNLP�SD\� VDKLELQLQ��RUWD÷Õ�EXOXQGX÷X� úLUNHWWHNL�R\�

�� ùHPD��-HQWVFK������1�����YH����LOH�3HWHU�)RUVWPRVHU�$UWKXU�0HLHU�+D\R]�3HWHU�1REHO��6FKZHL]HULVFKHV�$N-
tienrecht��6WlPSÀL�9HUODJ��%HUQ������������1�����YG��\HU�DODQ�ELOJLOHUGHQ�KDUHNHW�HGLOHUHN�KD]ÕUODQPÕúWÕU�

�� -HQWVFK������1�����
�� gUQH÷LQ��WHN�SD\�VDKLSOL�ELU�úLUNHWWH��\|QHWLP�NXUXOX��\HVL�ROPD\DQ�SD\�VDKLEL�YH�SD\�VDKLEL�ROPD�

\DQ�\|QHWLP�NXUXOX��\HVL�DUDVÕQGDNL�RODVÕ�HWNLOHúLP��¿LOv�RUJDQ�VD\ÕOPDN�EDNÕPÕQGDQ�\HWHUOL�RODELOLU��
=LUD��WHN�SD\�VDKLELQLQ�\|QHWLP�NXUXOX��\HVL��]HULQGH�LGDUH�YH�WHPVLO�DQODPÕQGD�WHVLUOL�ROPDVÕ�E�\�N�
RODVÕOÕNWÕU��+DVDQ�3XODúOÕ��³7HN�2UWDNOÕ�$QRQLP�ùLUNHWWH�<|QHWLP�.XUXOX�h\HOHULQLQ�6RUXPOXOX÷X�YH�
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KDNODUÕQÕQ� HQ� D]� \�]GH� HOOLVLQGHQ� ID]ODVÕQÕ� NXOODQDELOL\RU� ROPDVÕ� JHUHNOLGLU���
%X�RUDQÕQ�DOWÕQGD�NDOPDVÕQD�UD÷PHQ�\LQH�GH�úLUNHWL�NRQWURO�HGHELOHFHN�J�FH�
VDKLS�SD\� VDKLEL�� ILLOL�KkNLP�SD\� VDKLEL� �IDNWLVFKHU�.RQWUROODNWLRQlU�� RODUDN�
QLWHOHQGLULOPHNWHGLU���$QD�SD\�VDKLEL�LVH��úLUNHW��]HULQGH�KHUKDQJL�ELU�NRQWURO�
J�F��EXOXQPD\DQ��IDNDW��VDKLS�ROGX÷X�SD\�RUDQÕQD�J|UH��NHQGLVLQH�ED]Õ�KDNODU�
WDQÕQDQ��D]ÕQOÕN�KDNODUÕ�JLEL��SD\�VDKLELGLU����

$QD�SD\�VDKLEL�YH�E�\�N�SD\�VDKLEL�NDYUDPODUÕ��|÷UHWLGH�oHUoHYHVL�NHVLQ�ROD�
UDN�oL]LOPLú�NDYUDPODU�GH÷LOGLU��%X�NDYUDPODU�ED]HQ�ELUELULQLQ�\HULQH�JHoPHN�
�]HUH�NXOODQÕOPDNWDGÕU��gUQH÷LQ��øVYLoUH�|÷UHWLVLQGH�ED]Õ�\D]DUODUD�J|UH�E�\�N�
SD\�VDKLEL�� VHUPD\HGHNL�NDWÕOÕP�RUDQÕ�DQD�SD\�VDKLEL�NDGDU�ROPDVD�GD�GL÷HU�
SD\�VDKLSOHULQH�QD]DUDQ��úLUNHW�\|QHWLPLQGH�HWNLOL�RODELOHFHN�G�]H\GH�SD\D�YH�
R\�KDNNÕQD�VDKLS�RODQ�SD\�VDKLELGLU����%D]Õ�EDúND�\D]DUODUD�J|UH�LVH��E�\�N�SD\�
VDKLEL�NDYUDPÕ��*URVVDNWLRQlUH��$QNHUDNWLRQlUH���úLUNHWWHNL�NRQXP�DoÕVÕQGDQ�
ELU��VW� NDYUDPGÕU��%XQD�J|UH��E�\�N� �oDSD��SD\� VDKLEL�� JHQHO� NXUXOGD� VDKLS�
ROGX÷X�R\�PLNWDUÕ�DoÕVÕQGDQ�úLUNHW��]HULQGH�HWNL�VDKLEL�RODQ�YH�EX�\|Q�\OH�ILLOv�
ELU�KkNLPL\HW�VDKLEL�NLúLGLU���

%�\�N�SD\�VDKLEL�ROPDN�EDNÕPÕQGDQ�VDKLS�ROXQPDVÕ�JHUHNOL�VHUPD\H�RUDQÕ�
DoÕVÕQGDQ�GD�ELU�J|U�ú�ELUOL÷LQLQ�ROGX÷XQGDQ�V|]�HGLOHPH]��%D]Õ�\D]DUODUD�J|UH��
úLUNHWWH�\�]GH�\LUPL�\D�GD�\�]GH�RWX]��o�YH\D�GDKD�ID]OD�RUDQGD�VHUPD\H�VD�
KLEL�ROPDN�E�\�N�SD\�VDKLEL�VD\ÕOPDN�LoLQ�\HWHUOLGLU����8\JXODPDGD�GL÷HU�ED]Õ�
KDOOHUGH�LVH��\�]GH�\LUPL�EHúOLN�SD\D�VDKLS�ROPDN�E�\�N�SD\�VDKLEL�VD\ÕOPDN�
EDNÕPÕQGDQ�\HWHUOL�J|U�OP�úW�U����<LQH��\HNQHVDN�ROPD\DQ�EX�EHOLUOHPHOHUGHQ�
ED]ÕODUÕQD�J|UH�DQD�SD\�VDKLEL��VHUPD\HGHNL�NDWÕOÕP�RUDQÕ�\�]GH�HOOL�YH��]HULQ�

øVYLoUH�)HGHUDO�0DKNHPHVL¶QLQ�%XQD�øOLúNLQ�ho�.DUDUÕ´��%DQND�YH�7LFDUHW�+XNXNX�'HUJLVL��&LOW�����
6�����������V�������

�� -HQWVFK�� ���� 1�� ���� 6DKLS� ROXQDQ� R\� VD\ÕVÕ� EDNÕPÕQGDQ� ³�����´� RUDQÕQÕQ� ROGXNoD� \�NVHN�
EXOXQGX÷X�ELU�GH÷HUOHQGLUPH� LoLQ�EN]��&DUVWHQ�6FKlIHU�� ³5HFKWH�XQG�3ÀLFKWHQ�GHV�SULYDWHQ�
*UR�DNWLRQlUV������´��ZHR- Zeitschrift für das gesamte Handelsrecht und Wirtschaftsrecht��
&LOW������6D\Õ������������V������

�� -HQWVFK������1�����
�� øVYLoUH�|÷UHWLVLQGH�EX�QRNWDGD����¶WHQ����¶H�NDGDU�ELU�DUDOÕN�YHULOPHNWHGLU��2OJLDWL��V������
��� -HQWVFK������1��������
��� gUQH÷LQ��øVYLoUH�X\JXODPDVÕQGD��E�\�N�SD\�VDKLSOHULQLQ�\D\JÕQ�ELU�ELoLPGH�úLUNHW�\|QHWLPLQGH�

HWNLOL� ROGXNODUÕ� \|Q�QGH� EN]�� 'DQLHO� 0�� +lXVHUPDQQ�� ³0LQGHUKHLWHQVFKXW]� LQ� GHU�
©$NWLRQlUVGHPRNUDWLHª´��GesKR- Gesellschafts- und Kapitalmarktrecht��6D\Õ����������V������

��� -�UJ�(��+DUWPDQQ��,ORQD�6LQJHU��³*URVV��XQG�$QNHUDNWLRQlUH�YRQ�NRWLHUWHQ�XQG�QLFKWNRWLHU�
WHQ�3XEOLNXPV�$NWLHQJHVHOOVFKDIWHQ´��*HV.5� Gesellschafts- und Kapitalmarktrecht��6D\Õ����
������V������

��� +DUWPDQQ�YH�6LQJHU��V������
��� +lXVHUPDQQ��V�����¶GD�GQ�����<�]GH�\LUPLEHúOLN�RUDQÕQ�\LQHOHQGL÷L�ELU�EDúND�VRPXW�ROD\�LoLQ�

EN]��'DQLHO�'DHQLNHU��³:HU�NRQWUROOLHUW�GLH�$NWLHQJHVHOOVFKDIW"´��6=:��6FKZHL]HULVFKH�=HLWVF-
KULIW�I�U�:LUWVFKDIWV��XQG�)LQDQ]PDUNWUHFKW��6D\Õ����������V������
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GH�RODQ�SD\� VDKLELGLU����$QD�SD\� VDKLEL�� úLUNHWH� HQ� ID]OD�PLNWDUGD� VHUPD\H\L�
JHWLUHUHN�D\QÕ�]DPDQGD�HQ�ID]OD�RUDQGD�R\�KDNNÕQD�GD�VDKLS�ROPXúWXU��øúDUHW�
HGLOHQ�\D]DUODUD�J|UH��X\JXODPDGD�DQD�SD\�VDKLSOHULQLQ�úLUNHWLQ� LGDUHVL�NDS�
VDPÕQGD� \|QHWLFLOHUH� HPLUOHU� YHUGL÷L� YH� KDWWD� \|QHWLP� NXUXOX� WRSODQWÕODUÕQD�
NDWÕOGÕ÷Õ�GDKL�J|U�OPHNWHGLU����

øVWLNUDUOÕ�ROPD\DQ�YH�NDUPDúD�\DUDWDQ�EX�NXOODQÕPD�UD÷PHQ�úX�WHVSLWL�\DS�
PDN�P�PN�QG�U��%�\�N�SD\�VDKLEL�N�o�N�SD\�VDKLEL�D\UÕPÕQÕ�EHOLUJLQOHúWLU�
PHN��]HUH��|QFHGHQ�YH�NHVLQ�RODUDN�ELU�EHOLUOHPHQLQ�\DSÕOPDVÕ�P�PN�Q�GH�
÷LOGLU��%X�NRQXGD�KHU�VRPXW�ROD\D�YH�KHU�úLUNHWH�J|UH�D\UÕ�D\UÕ�GH÷HUOHQGLUPH�
\DSÕOPDVÕ�JHUHNLU��%XQXQOD�EHUDEHU��V|]�NRQXVX�D\UÕP�LoLQ�ED]Õ�WHVSLWOHU�\DSÕO�
PDVÕ�P�PN�QG�U��%XQD�J|UH��JHQLú�SD\�VDKLSOL÷L�oHYUHVLQH�VDKLS�úLUNHWOHUGH�
|UQH÷LQ����SD\D�VDKLS�ROPDN�E�\�N�|QHP�DU]�HGHELOLUNHQ����GDU�SD\�VDKLSOL÷L�
oHYUHVLQH�VDKLS�úLUNHWOHUGH�EX�RUDQÕQ�ELU�HWNLVL�EXOXQPD\DELOLU��+DOND�DoÕN�úLU�
NHWOHUGH�YH�KDOND�DoÕN�ROPD\DQ�úLUNHWOHUGH�GH�EX�DoÕGDQ�ELU�IDUNOÕOÕN�EXOXQD�
FD÷ÕQD�NXúNX�\RNWXU��$QD�SD\�VDKLEL�YH�E�\�N�SD\�VDKLSOHULQLQ�RUWDN�QRNWDVÕ��
VHUPD\HGHNL�NDWÕOÕP�RUDQODUÕQÕQ�E�\�NO�÷��GROD\ÕVÕ\OD�úLUNHW�\|QHWLPLQGH�YH�
GROD\ÕVÕ\OD�úLUNHWLQ�NDGHUL��]HULQGH�HWNLOL�RODELOPH�J�oOHULGLU��gUQH÷LQ��úLUNH�
WLQ�\|QHWLP�NXUXOXQX�VHoHELOPH�YH�J|UHYGHQ�DODELOPH\H�YDUDFDN�NDGDU�NRQWURO�
VDKLEL�ROPDN�GXUXPXQGD�E|\OHGLU����%X�J�o��E�\�N�SD\�VDKLSOHULQLQ�ILLOv�RUJDQ�
RODUDN�QLWHOHQGLULOPHVLQLQ�\ROXQX�DoPDNWDGÕU����)LLOv�RUJDQ�ROPD\D�VHEHS�ROD�
ELOHFHN�J�F�Q�\DQÕQGD�ELU�VRUXPOXOX÷XQ�GD�V|]�NRQXVX�ROXS�ROPDGÕ÷Õ�WDUWÕúÕO�
PDOÕGÕU�

��� +DQV�&DVSDU�YRQ�GHU�&URQH��&DWKHULQH�&KDPPDUWLQ��³%HPHUNXQJHQ�]X�GHP�'pFKDUJH�EHVF�
KOXVV��(QWVFKHLG�GHV�6FKZHL]HULVFKHQ�%XQGHVJHULFKWV��&����������YRP�����-XQL������L�6��$��
$*��.OlJHULQ�XQG�%HUXIXQJVNOlJHULQ��JHJHQ�%���&��XQG�'���%HNODJWH�XQG�%HUXIXQJVEHNODJWH�´��
6=:�56'$�6FKZHL]HULVFKH�=HLWVFKULIW�I�U�:LUWVFKDIWV��XQG�)LQDQ]PDUNWUHFKW��6D\Õ����������
V�������5ROI�:DWWHU��³8QDEKlQJLJNHLW�YRQ�9HUZDOWXQJVUDWVPLWJOLHGHUQ�±�7HLO�,,��'LH�7KHRULH´��
RR-VR- Recht relevant. für Verwaltungsräte��6D\Õ����������V����

��� YRQ�GHU�&URQH�YH�&KDPPDUWLQ��V������
��� ùLUNHW�\|QHWLPL��]HULQGH�HWNLOL�RODELOPHN�EDNÕPÕQGDQ��ED]Õ�GXUXPODUGD�D]OÕN�VÕIDWÕQÕ�WDúÕPDQÕQ�

GDKL� |QHPOL� RODELOHFH÷L� \|Q�QGH� EN]��$OL�3DVOÕ�� ³$QRQLP�2UWDNOÕNWD�.RQWURO� 6DKLELQLQ�g]HO�
'XUXPX´��øVWDQEXO�hQLYHUVLWHVL�+XNXN�)DN�OWHVL�0HFPXDVÕ��&LOW�����6D\Õ����������V�������

��� 3DVOÕ��V������
��� %X�\|QGH�ELU�GH÷HUOHQGLUPH�LoLQ�EN]��$VOÕ�(��*�UE�]�8VOXHO��³%LUOHúPH��%|O�QPH�YH�7�U�'H÷Lú�

WLUPH�<ROX\OD�<HQLGHQ�<DSÕODQPD�øúOHPOHULQGH�<|QHWLFLOHULQ�+XNXNv�6RUXPOXOX÷X´��Banka ve 
7LFDUHW�+XNXNX�'HUJLVL��&LOW�����6�����������V�������
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II. Fiilî Organ Kavramı

$��*HQHO�2ODUDN

)LLOv� RUJDQ� �ROJX� RUJDQ�� IDNWLVFKH�2UJDQH����� DVOÕQGD� úLUNHW� RUJDQÕ� ROPD�
GÕNODUÕ�KDOGH��HVDVÕQGD�ELU�úLUNHW�RUJDQÕQD��|UQH÷LQ��77.�P������YH\D�P������
DQODPÕQGD��DLW�RODQ�\HWNL\L�ILLOHQ�NXOODQDUDN�úLUNHWLQ�LUDGHVLQLQ�RUWD\D�oÕNPDVÕ�
V�UHFLQGH�HWNLOL�RODQ�NLúLOHUGLU����)LLOv�RUJDQ�VÕIDWÕ�WDUWÕúÕODQ�NLúLOHU��DQRQLP�úLU�
NHWLQ�KHUKDQJL�ELU�\HWNLOL�RUJDQÕQÕQ�VHoLP�NDUDUÕ�ROPDNVÕ]ÕQ��úLUNHW�RUJDQODUÕQD�
DLW�IRQNVL\RQODUÕ�V�UHNOL�\D�GD�JHoLFL�RODUDN�NXOODQDUDN�úLUNHWLQ�NDGHUL��]HULQGH�
HWNLOL�ROPDNWDGÕUODU����%X�HWNLOL�ROPD�ROJXVX����\|QHWLP�\HWNLVLQLQ�\|QHWLP��]H�
ULQGH�WHVLUOL�RODQ�NLúLOHUH�GHOHJH�HGLOPHVL�\|Q�QGH�ELU�KXNXNv�LúOHP�ROPDNVÕ]ÕQ�
JHUoHNOHúPHNWHGLU���� 'ROD\ÕVÕ\OD�� ³IRQNVL\RQHO� RUJDQ´� RODUDN� QLWHOHQGLULOPHN�
YH�VRUXPOXOXN�GDLUHVLQGH�VD\ÕOPDN�LoLQ�úLUNHW�\|QHWLPL��]HULQGH�HWNLOL�ROPDN�
\HWHUOL�ROXS��D\UÕFD��UHVPv�RODUDN�GD�RUJDQ�VÕIDWÕQÕ�ND]DQPDN�úDUW�GH÷LOGLU���

��� )LLOv�\|QHWLP�RUJDQÕ�LoLQ�³|UW�O��\|QHWLP�NXUXOX´�LIDGHVL�GH�NXOODQÕOPDNWDGÕU��$OH[DQGHU�9RJHO��
³1HXHUH�7HQGHQ]HQ�LP�.RQ]HUQ�KDIWXQJV�UHFKW´��LQ��)HVWVFKULIW�I�U�-HDQ�1LFRODV�'UXH\�]XP�
65. Geburtstag��=�ULFK�������V�����¶WH�GQ�������%X�NXOODQÕP�LoLQ�D\UÕFD�EN]��%RWVFKDIW��EHU�GLH�
5HYLVLRQ�GHV�$NWLHQUHFKWV���������������������%%O������,,������V������

��� 3DWULFN� 6FKPLGW�� &KULVWRSK� %XUFNKDUGW�� ³%XQGHVJHULFKW�� ,�� ]LYLOUHFKWOLFKH� $EWHLOXQJ�� 8UWHLO�
�$B���������YRP����2NWREHU�������]XU�3XEOLNDWLRQ�YRUJHVHKHQ���$��$*�JHJHQ�%��,QF���9HUWUHWXQJ�
GHU�$*��$UW������XQG����̆��25���IDNWLVFKH�2UJDQVFKDIW´��AJP- Aktuelle Juristische Praxis��6D\Õ����
������V�������0HLQUDG�9HWWHU��5RPDQ�6��*XW]ZLOOHU��³)DNWLVFKH�2UJDQVFKDIW�LP�.RQ]HUQ���(LQ�NXU]HU�
hEHUEOLFN´��*HV.5�*HVHOOVFKDIWV��XQG�.DSLWDOPDUNWUHFKW��6D\Õ��� �������V�������6LPRQ�/DQJ��³'LH�
IDNWLVFKH�2UJDQVFKDIW´��*HV.5�*HVHOOVFKDIWV��XQG�.DSLWDOPDUNWUHFKW�� 6D\Õ� ��� ������ V�� �����=�KW��
$\WDo��³<|QHWLP�.XUXOX�h\HOHULQLQ�+DNLPL\HWLQ�+XNXND�$\NÕUÕ�.XOODQÕOPDVÕQGDQ�'R÷DQ�6RUXPOX�
OX÷X´��%DQND�YH�7LFDUHW�+XNXNX�'HUJLVL��&LOW�����6�����������V������+HOYDFÕ��V�����1HFOD�$NGD÷�*�QH\��
$QRQLP�ùLUNHW�<|QHWLP�.XUXOX�h\HOHULQLQ�+XNXNv�6RUXPOXOX÷X��9HGDW�.LWDSoÕOÕN��øVWDQEXO��������
V�������3ÕQDU�$OWÕQRN�2UPDQFÕ�� ³7�]HO�.LúLOHUGH�)LLOL�2UJDQ�.DYUDPÕ�YH�)LLOL�2UJDQÕQ�+XNXND�$\�
NÕUÕ�)LLOOHUL� øOH�+XNXNL� øúOHPOHULQLQ�'R÷XUGX÷X�6RQXoODU´��øVWDQEXO�hQLYHUVLWHVL�+XNXN�)DN�OWHVL�
0HFPXDVÕ��&LOW�����6�����V��������%*(�����,,,������V�������+DOLW�$NHU��³+kNLP�øúOHWPH�øOH�%D÷ÕPOÕ�ùLUNHW�
$UDVÕQGDNL�+XNXNv�øOLúNL�YH�+kNLP�øúOHWPHQLQ�6DGDNDW�%RUFX´��%DQND�YH�7LFDUHW�+XNXNX�'HUJLVL��
&LOW�����6�����������V�������EJHU�FK��(�7�������������%*(�����,,,�����V������EJHU�FK��(�7������������

��� (UVLQ�dDPR÷OX��$QRQLP�2UWDNOÕN�<|QHWLP�.XUXOX�h\HOHULQLQ�+XNXNv�6RUXPOXOX÷X�����%DVÕ��9H�
GDW�.LWDSoÕOÕN��øVWDQEXO��������V������$NGD÷�*�QH\��V�������$OWÕQRN�2UPDQFÕ��V��������+DUXQ�(U\L�
÷LW��³øPWL\D]OÕ�3D\�6DKLSOHUL�g]HO�.XUXOXQXQ�2UJDQ�6ÕIDWÕ´��øVWDQEXO�0HGLSRO�hQLYHUVLWHVL�+XNXN�
)DN�OWHVL�'HUJLVL��&LOW����6D\Õ����������V������������0HUW�$NWDQ��³*HQHO�.XUXO�<|QHWLP�.XUXOX�
$UDVÕQGDNL�)RQNVL\RQ�*|UHY�$\UÕOÕ÷ÕQÕQ�7�UN�7LFDUHW�.DQXQX�YH�.XUXPVDO�<|QHWLP�$oÕVÕQGDQ�
'H÷HUOHQGLULOPHVL´��$NGHQL]�hQLYHUVLWHVL�+XNXN�)DN�OWHVL�'HUJLVL��&LOW����6�����������V������

��� (WNLOL� ROPD�ROJXVX�� |÷UHWLGH�kontrol sahibi ROPD�RODUDN�GD�QLWHOHQGLULOPHNWHGLU��%XQD�J|UH��
\|QHWLP�RUJDQÕ�ROPD\DQ�DQFDN�\|QHWLPL�HWNLOHPH�NXGUHWLQH�VDKLS�RODQ�NLúLOHU�NRQWURO�VDKLELGLU�
�3DVOÕ��V�������

��� 0HLQUDG�9HWWHU��'HU�YHUDQWZRUWOLFKNHLWVUHFKWOLFKH�2UJDQEHJUL̆�JHPlVV�$UW������$EV����25��
66+:���6FKZHL]HU�6FKULIWHQ�]XP�+DQGHOV��XQG�:LUWVFKDIWVUHFKW�%DQG�1U�������'LNH�9HUODJ��
=�ULFK������������V������$OWÕQRN�2UPDQFÕ��V�������

��� 5HKD�3RUR\��hQDO�7HNLQDOS��*�O|UHQ�7HNLQDOS��³2UWDNOÕNODU�+XNXNXQGD�2UJDQODUÕQ�6RUXPOX�
OX÷X´��øVWDQEXO�hQLYHUVLWHVL�+XNXN�)DN�OWHVL�0HFPXDVÕ��&LOW��������6�������������V������
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)LLOv�RUJDQ�RODUDN�QLWHOHQGLULOHFHN�NLúLOHU�JHUoHN�\D�GD�W�]HO�NLúL�RODELOLU����%X�
JHUoHN�\D�GD�W�]HO�NLúL��úLUNHWLQ�LGDUHVLQH�LOLúNLQ�LúOHPOHUH�NDUÕúPDNWD��VHoLOPLú�
\|QHWLP�NXUXOX��\HOHULQH�WDOLPDW�YHUPHNWH�YH��ELU�NÕVÕP�\D�GD�E�W�Q��SD\�VD�
KLSOHUL�WDUDIÕQGDQ�VHoLOPHGL÷L�\D�GD�JHUoHN�\|QHWLP�NXUXOX�WDUDIÕQGDQ�J|UHY�
OHQGLULOPHGL÷L�KDOGH�V�UHNOL�RODUDN�úLUNHW�LUDGHVL��]HULQGH�HWNLOL�ROPDNWDGÕU���

ùLUNHWLQ�NDGHUL��]HULQGH�HWNLOL�ROPD�GXUXPX�� WHN�EDúÕQD� ILLOv�RUJDQ�RODUDN�
GH÷HUOHQGLULOPHN� LoLQ�\HWHUOL�GH÷LOGLU��%XQXQ�DNVLQH�� ILLOv� RUJDQ� VÕIDWÕ� WDUWÕúÕ�
ODQ�NLúLQLQ�HWNLOL�ROGX÷X�DODQ��R�RUJDQD�KDV�J|UHYOHULQ�LIDVÕ�LoHULVLQGH�P�WDODD�
HGLOHELOPHOLGLU����gUQH÷LQ��77.�P������K�NP�QH�J|UH�\|QHWLP�WHúNLODWÕQÕQ�EH�
OLUOHQPHVL�\|QHWLP�NXUXOXQXQ�GHYUHGLOHPH]�YH�YD]JHoLOHPH]�\HWNLOHULQGHQGLU��
%XQD�J|UH��E�\�N�SD\�VDKLSOHULQGHQ�ELULQLQ�ILLOv�RUJDQ�RODUDN�GH÷HUOHQGLULOHELO�
PHVL�LoLQ��VDKLS�ROGX÷X�R\�PLNWDUÕ�LOH�WHN�EDúÕQD�\D�GD�GL÷HU�SD\�VDKLSOHUL\OH�EH�
UDEHU��\|QHWLP�NXUXOX��\HOHULQL�YH�D\UÕFD�WLFDUL�WHPVLOFL�YH�WLFDUL�YHNLOOHUL�JHQHO�
NXUXOGD�NXOODQGÕ÷Õ�R\ODUOD�EHOLUOHPHVL�\HWHUOL�RODELOLU����$VOÕQGD��SD\�VDKLELQLQ�
R\�KDNNÕ��SD\�VDKLSOL÷LQGHQ�ND\QDNODQDQ�ELU�KDNWÕU��)DNDW��KHU�KDNWD�ROGX÷X�
JLEL��R\�KDNNÕQGD�GD�KDNODUÕQ�EDúNDODUÕQD�HQ�D]�]DUDU�YHUHFHN�úHNLOGH�NXOODQÕO�
PDVÕ�SUHQVLEL�JHoHUOLGLU��%|\OHFH��E�\�N�SD\�VDKLSOHUL��|UQH÷LQ��úLUNHW�\|QHWL�
PLQGHNL�N|W��ú|KUHWL�KHUNHVoH�PDOXP�ELULQL�VÕUI�NHQGLOHULQLQ�PHQIDDWLQL�PX�
KDID]D�\|Q�QGH�JHQHO�NXUXOGD�R\�NXOODQDUDN�VHoHPH]��$QFDN��ELU�SD\�VDKLELQLQ�
JHQHO�NXUXOGD�\|QHWLP�NXUXOXQXQ� LEUDVÕQGD�R\�NXOODQPDVÕ\OD� LEUD�NDUDUÕQÕQ�
DOÕQPDVÕQÕ� VD÷ODPDVÕ�EX�NDSVDPGD�GH÷LOGLU����=LUD��E�\�N�SD\� VDKLELQLQ� ILLOv�
RUJDQ�RODUDN�GH÷HUOHQGLULOPHVL�LoLQ�GLNNDWH�DOÕQDFDN�HWNL�GR÷XUXFX�GDYUDQÕúODU�
GDKD�oRN�JHQHO�NXUXO�WRSODQWÕODUÕ�GÕúÕQGD�RUWD\D�oÕNPDNWDGÕU���

)LLOv�RUJDQ�VD\ÕOPDN�DoÕVÕQGDQ�NULWLN�RODQ��E�\�N�SD\�VDKLELQLQ�LúOHP�YH�H\�
OHPOHUL\OH�DGHWD�JHUoHN�ELU�RUJDQ�JLEL�GDYUDQPDVÕ��DoÕN�GH\LúOH�YH�|UQHN�DoÕVÕQ�
GDQ��NHQGLVL�WHN�EDúÕQD�\|QHWLP�NXUXOX��\HVL�ROVD\GÕ�QDVÕO�GDYUDQDFDN�LGL\VH�
|\OH�KDUHNHW�HWPHVL�YH�úLUNHWLQ�NDGHUL��]HULQGH�HWNLOL�ROPDVÕGÕU����6|]�JHOLPL��

��� $\WDo��V������9HWWHU�YH�*XW]ZLOOHU��V�������9RJHO��V�������3HWHU�9��.XQ]��³0DWHULHOOH�2UJDQVFKDIW�
�ÄIDNWLVFKH�95³���9RUDXVVHW]XQJ�VRZLH�)ROJHQ�LP�$NWLHQUHFKW´��LQ��.XQ]��-|UJ��$UWHU��+UVJ���
Entwicklungen im Gesellschaftsrecht IX��6WlPSÀL�9HUODJ��%HUQ�������V�������<D]DU�KDNOÕ�ROD�
UDN��EX�DQODPGD�VRUXPOXOX÷XQ�JHUoHN�YH�W�]HO�NLúLOHU�\DQÕQGD�¿LOv�RUJDQ�IRQNVL\RQXQX��VWOH�
QHQ�DGL�úLUNHW�JLEL�\DSÕODUD�GD�WHúPLO�HGLOPHVL�JHUHNWL÷L�J|U�ú�QGHGLU��D�J�H���V�������

��� %RWVFKDIW��EHU�GLH�5HYLVLRQ�GHV�$NWLHQUHFKWV���������������������%%O������,,������V������
��� .XQ]��V������
��� .XQ]��V������
��� 3HWHU�%|FNOL��&KULVWRSK�%��%�KOHU��³'HU�6WDDW�DOV�IDNWLVFKHV�2UJDQ�HLQHU�YRQ�LKP�EHKHUUVFKWHQ�

SULYDWHQ�$NWLHQJHVHOOVFKDIW´��3KLOLSSLQ��(GJDU��*LOOLpURQ��3KLOLSSH��0LFKHO��-HDQ�7ULVWDQ��9XO-
OLHPLQ�� 3LHUUH�)UDQoRLV� �(G����0pODQJHV� HQ� O¶KRQQHXU� GH� )UDQoRLV�'HVVHPRQWHW�� /DXVDQQH��
������V���������

��� %|FNOL�YH�%�KOHU��V�����
��� /DQJ��V�������9HWWHU������V�������ùLUNHWLQ�LGDUHVL\OH�J|UHYOL�NLúLOHU��]HULQGHNL�etkiQLQ��JHQHO�NXUXO�

Anonim Şirketlerde Pay Sahiplerinin Fiili Yönetim Organı Anlamındaki Hukuki Sorumluluğu



Journal of İstanbul Medipol University School of Law 9 (1), Spring 2022

251

E�\�N�SD\�VDKLEL�E�W�Q�\|QHWLP�NXUXOX�WRSODQWÕODUÕQD�LVWLVQDVÕ]�RODUDN�GDYHW�
HGLOL\RU�YH�DOÕQDQ�NDUDUODUGD�R\�NXOODQDUDN�\D�GD�NXOODQPD\DUDN�HWNLOL�ROX\RU�
VD� ILLOv�RUJDQGÕU����%XQD�NDUúÕOÕN��SD\�VDKLELQLQ�DOÕQDQ�NDUDU�DOPD�V�UHoOHULQL�
sadece DVLVWH�HWPHVL��ED]Õ�KD]ÕUOÕN�LúOHPOHULQH�\DUGÕP�HWPHVL��SD\�VDKLELQH�ILLOv�
RUJDQ�VÕIDWÕQÕ�ND]DQGÕUPD]����%X�EDNÕPGDQ��RUJDQ�VÕIDWÕ�WDUWÕúÕODQ�NLúLQLQ�LP]D�
\HWNLVLQLQ�EXOXQPDVÕ�GD�WHN�EDúÕQD�ELU�J|VWHUJH�GH÷LOGLU����ùLUNHWWH��LP]D�\HW�
NLVL�ROGX÷X�KDOGH�NDUDU�DOPD�V�UHoOHULQGH�HWNLVL]�RODQ�YH�EXQD�NDUúÕOÕN� LP]D�
\HWNLVL�EXOXQPDGÕ÷Õ�KDOGH�úLUNHW�\|QHWLPL��]HULQGH�E�\�N�HWNLVL�RODQ�NLúLOHULQ�
EXOXQPDVÕ�P�PN�QG�U���

%��%�\�N�3D\�6DKLSOHULQLQ�ùLUNHW�2UJDQÕ�*LEL�'DYUDQPDODUÕ

���+XNXND�$\NÕUÕOÕN�6RUXQX

3D\�VDKLSOHULQLQ��VDKLS�ROGXNODUÕ�SD\�RUDQODUÕQD�J|UH�úLUNHW�LoLQGH�HGLQGLN�
OHUL�SR]LV\RQX�ELU�úLUNHW�RUJDQÕ�JLEL�NXOODQPDODUÕ�KHU�úH\GHQ�|QFH��úLUNHWLQ�ED�
÷ÕPVÕ]OÕ÷Õ�|Q�QGH�ELU�HQJHOGLU��d�QN���úLUNHW�ELU�W�]HO�NLúL�RODUDN�NHQGL�NHQGLQL�
\|QHWPHOLGLU����gWH�\DQGDQ��SD\�VDKLSOHULQLQ�úLUNHW�RUJDQÕ�JLEL�GDYUDQPDN�VX�
UHWL\OH�\|QHWLP��]HULQGH�HWNLOL�ROPDODUÕ�DQRQLP�úLUNHWLQ�WHPHO�\DSÕVÕQD�D\NÕ�
UÕGÕU����$\UÕFD�EX�GXUXP��\|QHWLP�NXUXOX��\HOHULQLQ�EX�J|UHYOHULQL�úDKVHQ�LID�
HWPHOHUL�\|Q�QGHNL�\�N�PO�O�÷�Q�GH�LKOkOL�DQODPÕQD�JHOLU�������

���ùLUNHW�<|QHWLPL�h]HULQGH�7HN�%DúÕQD�YH\D�'L÷HU
3D\�6DKLSOHUL\OH�%LUOLNWH�(WNLOL�2OPD

3D\�VDKLSOHULQLQ�úLUNHW�VHUPD\HVLQGHNL�NDWÕOÕP�RUDQODUÕQÕ�NXOODQDUDN�úLUNH�
WLQ�\|QHWLP�RUJDQÕ�JLEL�KDUHNHW�HWPHOHUL��WHN�EDúÕQD�KDUHNHW�\D�GD�EDúND�SD\�
VDKLSOHUL\OH� ELUOLNWH� KDUHNHW� HWPHN� VXUHWL\OH� JHUoHNOHúHELOLU�� (VDVÕQGD�� úLUNHW�
\|QHWLPLQGH� úLUNHWLQ� \HWNLOL� RUJDQODUÕ� WDUDIÕQGDQ� VHoLOHQ�� J|UHYH� JHWLULOHQ� YH�

WRSODQWÕODUÕ�GÕúÕQGD�RUWD\D�oÕNDELOHFH÷L�\|Q�QGHNL�DNVL�J|U�ú�LoLQ�EN]��.XQ]��V�������%|FNOL�YH�%�K�
OHU��V������.DQDDWLPL]FH�EXUDGD��HWNLQLQ�NXUDO�RODUDN�JHQHO�NXUXO�WRSODQWÕODUÕQGD�RUWD\D�oÕNDELOHFH�
÷L�\|Q�QGHNL�J|U�úWH�LVDEHW�EXOXQPDPDNWDGÕU��=LUD��SD\�VDKLELQLQ�VDOW�EX�VÕIDWÕQGDQ�ND\QDNODQDQ�
ELU�KDNNÕQÕ�NXOODQPDVÕ�RQXQ�¿LOv�RUJDQ�RODUDN�J|U�OPHVL�LoLQ�\HWHUOL�GH÷LOGLU��/DQJ��V��������

��� .XQ]��V������
��� 5RPDQ�6��*XW]ZLOOHU��'LH�(LQÀXVVP|JOLFKNHLWHQ�GHV�6WDDWHV�DXI�GLH�6WUDWHJLH�HLQHU�$NWLHQJH-

sellschaft mit staatlicher Beteiligung��66+:���6FKZHL]HU�6FKULIWHQ�]XP�+DQGHOV��XQG�:LUWV�
FKDIWVUHFKW��'LNH�9HUODJ��=�ULFK��������V�������1�������9HWWHU�YH�*XW]ZLOOHU��V�������/DQJ��V�������
$NGD÷�*�QH\��V������

��� $NGD÷�*�QH\��V������
��� $NGD÷�*�QH\��V������
��� %|FNOL�YH�%�KOHU��V�����
��� %|FNOL�YH�%�KOHU��V�����
��� %|FNOL�YH�%�KOHU��V�����
��� ùDKVHQ� LID� \|Q�QGHNL� EX� JHUHNOLOLN� GROD\ÕVÕ\OD�� DQRQLP� úLUNHWLQ� ¿LOv� RUJDQODUÕQ� \DSDFDNODUÕ�

KXNXNv� LúOHPOHUOH� ED÷ODQDPD\DFD÷Õ� YH� EX� KDOGH� V|]OHúPH� GÕúÕ� VRUXPOXOXN� K�N�POHULQLQ�
X\JXODQPDVÕQÕQ�V|]�NRQXVX�RODELOHFH÷L�\|Q�QGH�EN]��6FKPLGW�%XUFNKDUGW��V������
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D\UÕFD��o�QF��NLúLOHUFH�GH�PDOXP�RODQ�NLúLOHU�GÕúÕQGDNL�|]QHOHULQ�HWNLOL�ROPDVÕ�
DU]X�HGLOHQ�ELU�GXUXP�GH÷LOGLU��=LUD�DQRQLP�úLUNHW�ED÷ÕPVÕ]�ELU� W�]HO�NLúLGLU�
YH�úLUNHW�RUJDQÕ\PÕú�JLEL�KDUHNHW�HGHQ�E�\�N�SD\�VDKLSOHULQLQ�úLUNHW�\|QHWLPL�
�]HULQGH� HWNLOL� ROPDVÕ�� úLUNHWLQ� LGDUL� DQODPGD�ED÷ÕPVÕ]OÕ÷ÕQD� D\NÕUÕGÕU���� %X�
QXQOD�ELUOLNWH��X\JXODPDGD�E�\�N�SD\�VDKLSOHULQLQ�VHUPD\HGHNL�NDWÕOÕP�RUDQ�
ODUÕ\OD�EX�LVWHQPH\HQ�GXUXPX�\DUDWWÕNODUÕ�J|]OHQPHNWHGLU��2�KDOGH��úLUNHW�\|�
QHWLPLQGH�EX�úHNLOGH�HWNLOL�RODQ�NLúLOHUOH� VÕUDGDQ�SD\�VDKLSOHULQL�ELUELULQGHQ�
D\ÕUPDN�JHUHNLU��%X�VHEHSOH��WHN�EDúÕQD�\D�GD�ELUOLNWH�KDUHNHW�HWPHN�VXUHWL\OH�
úLUNHW�\|QHWLPL��]HULQGH�HWNL�HWPH�J�F�Q��\DNDOD\DQ�YH�úLUNHW�RUJDQÕ�JLEL�KD�
UHNHW�HGHQ�SD\�VDKLSOHULQLQ�\|QHWLP�NXUXOX��\HOHUL�JLEL�VDGDNDW�\�N�PO�O�÷��
QH�WDEL�ROPDVÕ�GD�GR÷DOGÕU����$QFDN�EX�LKWLPDO�GÕúÕQGD�SD\�VDKLSOHUL��VHUPD\H�
ERUoODUÕ�KDULFLQGH�ELU� \�N�PO�O�÷�Q��EX�DUDGD� VDGDNDW� \�N�PO�O�÷�Q�Q�GH�
PXKDWDEÕ�GH÷LOOHUGLU���

$\UÕFD�� SD\� VDKLSOHULQLQ� úLUNHW� \|QHWLPL� �]HULQGHNL� HWNLVL�� �o�QF�� NLúLOHU�
YDVÕWDVÕ\OD�GD�JHUoHNOHúHELOLU��%X�DQODPGD��\|QHWLP�NXUXOX��\HOHUL��]HULQGHNL�
HWNL�SD\�VDKLELQLQ�WDOLPDWODUÕ\OD�ED÷OÕ�ELU��o�QF��NLúL�WDUDIÕQGDQ�GD�VD÷ODQDEL�
OLU����%X�KDOGH�GROD\OÕ�GD�ROVD�úLUNHW�\|QHWLPL��]HULQGH�\|QHWLP�NXUXOX��\HOHUL�
YH\D�\|QHWLFLOHU�GÕúÕQGD�NLúLOHULQ�HWNLOL�ROPDVÕ�V|]�NRQXVX�ROGX÷XQGDQ�ILLOv�RU�
JDQ�YDUOÕ÷ÕQÕ�J|VWHULU���

���6�UHNOL�YH\D�0�QIHULW�(WNL

3D\�VDKLSOHULQLQ�ILLOv�RUJDQ�VD\ÕOPDODUÕ�LoLQ�úLUNHW�LúOHULQH�\|QHOLN�P�GDKD�
OHOHULQLQ�V�UHNOLOLN�DU]�HWPHVL�JHUHNPH]����=LUD�|÷UHWLGH�GH�KDNOÕ�RODUDN�LIDGH�
HGLOGL÷L�JLEL����ELU�SD\�VDKLELQLQ�VDKLS�ROGX÷X�NDWÕOÕP�RUDQÕQÕ�NXOODQPDN�VXUH�
WL\OH�RUWD\D�oÕNDUGÕ÷Õ�WHN�VHIHUOLN�HWNL�GDKL�úLUNHWLQ�E�\�N�]DUDUODUD�X÷UDPDVÕQD�
VHEHS�RODELOLU��%X�VHEHSOH��úHNOL�RUJDQ�VÕIDWÕQÕ�WDúÕPD\DQ�SD\�VDKLELQLQ�]DUDU�
GR÷XUXFX� NDUDUÕQ� DOÕQPDVÕQGD� HWNLOL� ROPDVÕ�� ILLOL� RUJDQ� VD\ÕOPDVÕ� DoÕVÕQGDQ�
\HWHUOL�ROXU����%X�QRNWDGD�|QHPOL�RODQ�HWNLQLQ�QH�VÕNOÕNWD�RUWD\D�oÕNWÕ÷Õ�GH÷LO��
DNVLQH��RUWD\D�oÕNDQ�HWNLQLQ�KXNXND�D\NÕUÕOÕ÷Õ�YH�JHUoHNOHúHQ�]DUDU�DUDVÕQGDNL�
X\JXQ�LOOL\HW�ED÷ÕGÕU���

��� %|FNOL�YH�%�KOHU��V�����
��� %|FNOL�YH�%�KOHU��V�����
��� %|FNOL�YH�%�KOHU��V�����
��� 9HWWHU�YH�*XW]ZLOOHU��V������
��� 9HWWHU�YH�*XW]ZLOOHU��V������
��� /DQJ��V������
��� 9HWWHU�YH�*XW]ZLOOHU��V�������/DQJ��V������
��� 6HIHU� 2÷X]�� ³%DQNDFÕOÕN� .DQXQX� .DSVDPÕQGD� %DQND� <|QHWLFLOHULQLQ� ùDKVL� 6RUXPOXOXNODUÕ´��

øQ|Q��hQLYHUVLWHVL�+XNXN�)DN�OWHVL�'HUJLVL��&LOW����6�����������V������
��� /DQJ��V�������
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���%�\�N�3D\�6DKLSOHULQLQ�<|QHWLP�.XUXOX�øoLQGH�'R÷UXGDQ
7HPVLO�(GLOPHVL

%�\�N�SD\�VDKLSOHULQLQ�úLUNHWLQ�\|QHWLP�RUJDQÕQÕ�EHOLUOH\HELOHFHN�G�]H\GH�
R\D� VDKLS� ROGX÷XQD� NXúNX� \RNWXU��$QFDN�� E�\�N� SD\� VDKLSOHULQLQ� GR÷UXGDQ�
úLUNHWLQ�\|QHWLP�RUJDQÕQGD�\HU�DOPDVÕQD�\|QHOLN�G�]HQOHPHOHU�JHWLULOPHVL�GH�
P�PN�QG�U��77.�P������K�NP�Q�Q�LON�LNL�F�POHVLQH�J|UH����HVDV�V|]OHúPH�
GH�|QJ|U�OPHN�úDUWÕ� LOH��EHOLUOL�SD\�JUXSODUÕQD��|]HOOLN�YH�QLWHOLNOHUL\OH�EHOLUOL�
ELU�JUXS�ROXúWXUDQ�SD\�VDKLSOHULQH�YH�D]OÕ÷D�\|QHWLP�NXUXOXQGD�WHPVLO�HGLO�
PH�KDNNÕ� WDQÕQDELOLU��%X�DPDoOD�� \|QHWLP�NXUXOX��\HOHULQLQ��EHOLUOL�ELU�JUXS�
ROXúWXUDQ�SD\�VDKLSOHUL��EHOLUOL�SD\�JUXSODUÕ�YH�D]OÕN�DUDVÕQGDQ�VHoLOHFH÷L�HVDV�
V|]OHúPHGH�|QJ|U�OHELOHFH÷L�JLEL��HVDV�V|]OHúPHGH�\|QHWLP�NXUXOX��\HOL÷L�LoLQ�
DGD\�|QHUPH�KDNNÕ�GD�WDQÕQDELOLU��+�N�PGH�\HU�DODQ�³|]HOOLN�YH�QLWHOLNOHUL\OH�
EHOLUOL�ELU�JUXS�ROXúWXUPD´�ROJXVX��E�\�N�SD\�VDKLSOHULQLQ�GXUXPXQD�X\JXQ�
G�úPHNWHGLU��%�\�N�SD\�VDKLSOHULQLQ�77.�P������DQODPÕQGD�\|QHWLP�NXUX�
OXQGD�\HU�DOPDVÕ�GXUXPXQGD��EX�NLúLOHULQ�VRUXPOXOX÷X��DúD÷ÕGD�D\UÕQWÕODUÕQD�
WHPDV�HGLOHFHN��NXUDOODUD�J|UH�GH÷LO��77.�P������YG��K�N�POHULQH�J|UH�WHVSLW�
HGLOLU��d�QN���EX�KDOGH�RUJDQ�VÕIDWÕ�SD\�VDKLSOL÷L�VÕIDWÕQGDQ�|QFH�JHOPHNWHGLU��
2\VD��E�\�N�SD\�VDKLSOHULQLQ�RUJDQ�VÕIDWÕQD�VDKLS�ROPDNVÕ]ÕQ�úLUNHW�\|QHWLPL�
�]HULQGH�HWNLOL�ROPDVÕ�GD�P�PN�QG�U�

���)LLOv�2UJDQÕQ�+XNXNv�øúOHPOHUL

$QRQLP� úLUNHWLQ� \HWNLOL� RUJDQODUÕ� WDUDIÕQGDQ� VHoLOPHPLú� ROPDNOD� ELUOLNWH�
úLUNHWLQ�\|QHWLPL��]HULQGH�ILLOHQ�HWNLOL�RODQ�SD\�VDKLSOHULQLQ�KXNXNv�LúOHPOHUL��
EX�NLúLOHULQ�DQRQLP�úLUNHWL� WHPVLO�\HWNLVLQLQ�EXOXQPDPDVÕQGDQ�|W�U��úLUNHWL�
ED÷ODPD]����%XUDGD��ERUoODU�KXNXNX�DQODPÕQGD�DQRQLP�úLUNHWLQ�\HWNLVL]�WHPVLO�
HGLOPHVL�V|]�NRQXVXGXU����%XQD�J|UH��ILLOv�RUJDQ�VÕIDWÕ\OD�DQRQLP�úLUNHW�DGÕQD�
LúOHP�\DSDQ�SD\�VDKLSOHULQLQ�EX�LúOHPOHULQGHQ�GR÷DQ�VRQXoODUÕQ�úLUNHWL�ED÷OD�
PDVÕ�DQFDN�úLUNHWLQ��\HWNLOL�RUJDQODUÕ�DUDFÕOÕ÷Õ�LOH��RQDPDVÕ�KDOLQGH�úLUNHWL�ED÷�
ODU��7�UN�%RUoODU�.DQXQX�>7%.@�P�����,���ùLUNHWLQ�\HWNLVL]�WHPVLOFLQLQ�\DSWÕ÷Õ�
LúOHPL�RQD\ODPDPDVÕ�KDOLQGH�EX�LúOHP�JHoHUVL]GLU��7%.�P�����,��

III. Pay Sahiplerinin Yönetim Üzerindeki Etkisinin Sorumluluğa Yol 
Açması

$��*HQHO�2ODUDN�

.XUXOXú� V�UHFLQGH� NXUXFXODUÕQ� VRUXPOXOX÷X� ELU� NHQDUD� EÕUDNÕOÕUVD�� NXUDO�
RODUDN��SD\�VDKLSOHULQLQ�DQRQLP�úLUNHWOHU�KXNXNXQGD�VRUXPOXOXN�UHMLPLQH�VR�

��� .DUú��25�$UW��������YH���
��� $OWÕQRN�2UPDQFÕ��V�������
��� $OWÕQRN�2UPDQFÕ��V�������
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UXPOX�ELU�V�MH�RODUDN�GkKLO�HGLOPHVL�P�PN�Q�GH÷LOGLU��d�QN���RUWDNOÕN�KDNODUÕ�
QÕQ�NXOODQÕOGÕ÷Õ�JHQHO�NXUXOGD�DOÕQDQ�ELU�NDUDUÕQ�NDQXQD�\D�GD�HVDV�V|]OHúPH\H�
D\NÕUÕ�ROPDVÕQGDQ�]DUDU�J|UHFHN�RODQ�NLúLOHU�|QFHOLNOH�SD\�VDKLSOHULGLU����%X�
QXQOD�EHUDEHU��E�\�N�SD\�VDKLSOHULQLQ�\|QHWLP��]HULQGH�VDKLS�ROGXNODUÕ�HWNL�
YH�NRQWURO�KDNODUÕ�GROD\ÕVÕ\OD�GL÷HU�SD\�VDKLSOHULQL�\D�GD�úLUNHW�DODFDNOÕODUÕQÕQ�
ELU�]DUDUD�X÷UDPDVÕQD�VHEHS�ROPDODUÕ�RODVÕGÕU�

%��6RUXPOXOX÷XQ�+XNXNv�7HPHOL�

3D\�VDKLSOHULQLQ�WHN�EDúODUÕQD�\D�GD�GL÷HU�SD\�VDKLSOHUL\OH�ELUOLNWH�ROXúWX�
UDFDNODUÕ� J�oOH� ELUOLNWH� úLUNHW� RUJDQÕ� JLEL� GDYUDQDUDN� \D� GD� GR÷UXGDQ� úLUNHW�
RUJDQODUÕ��]HULQGH�KkNLPL\HW�NXUDUDN�úLUNHWLQ�ILQDQVDO�NDGHUL��]HULQGH�HWNLOL�
ROPDODUÕ�P�PN�QG�U��%|\OH�ELU�GXUXPGD�DOÕQDQ�NDUDUODU�\�]�QGHQ�úLUNHWLQ�
X÷UDGÕ÷Õ�]DUDUODUGDQ�úLUNHW�RUJDQÕ�JLEL�GDYUDQDQ�\D�GD�úLUNHW�RUJDQODUÕ��]HULQ�
GH�HWNLOL�RODQ�SD\�VDKLSOHUL�GH�VRUXPOXGXU����%X�VRUXPOXOXN�KDNVÕ]�ILLO�WHPHO�
OLGLU����%X�VHEHSOH��ILLOv�RUJDQ�RODUDN�KDUHNHW�HGHQ�SD\�VDKLSOHUL��X\JXQ�LOOL\HW�
ED÷ÕQÕQ�NXUXODELOGL÷L�V�UHFH��GR÷UXGDQ�\D�GD�\DQVÕPD�\ROX\OD�VHEHS�ROGXNODUÕ�
]DUDUODUGDQ�VRUXPOXGXUODU����

%X�NDEXO�Q��\�U�UO�NWHNL�77.�DoÕVÕQGDQ�GD�KLo�GH÷LOVH�\DSÕODFDN�ELU�NÕ\DV�LOH�
JHoHUOL�ROGX÷X�V|\OHQHELOLU��=LUD��77.�P������K�NP�QGH�KDNLPL\HWLQ�KXNXND�
D\NÕUÕ�NXOODQÕOPDVÕ�G�]HQOHQPHNWHGLU��77.�P��������D�K�NP�QH�J|UH��KkNLP�
úLUNHW�KkNLPL\HWLQL��ED÷OÕ�úLUNHWL�ND\ED�X÷UDWDFDN�úHNLOGH�NXOODQDPD]��77.�P��
����K�NP�QGH� LVH��KkNLP�úLUNHW�ED÷OÕ� úLUNHW� LOLúNLVL�G�]HQOHQPHNWH�ROXS��EX�
LOLúNL�� VDKLS� ROXQDQ� VHUPD\HQLQ� HVDV� VHUPD\H\H� RUDQÕ� DoÕVÕQGDQ� E�\�N� SD\�
VDKLSOHUL� LOH� úLUNHW�DUDVÕQGDNL� LOLúNL\H�EHQ]HWLOHELOLU����+kNLP�úLUNHW�� ILLOv� YH\D�
KXNXNv�KDNLPL\HWLQL�NXOODQDUDN��77.�P��������D�K�NP�QGH�VD\ÕODQ�LúOHP�YH\D�
H\OHPOHUL�JHUoHNOHúWLUPHN�VXUHWL\OH�úLUNHWL�ND\ED�X÷UDWÕUVD�úLUNHWLQ�ND\ÕSODUÕQÕ�
GHQNOHúWLUPHN�\D�GD�GHQN�GH÷HUGH�ELU�LVWHP�KDNNÕ�WDQÕPDN�]RUXQGDGÕU��77.�P��
������E�K�NP�QH�J|UH��EXQXQ�JHUoHNOHúPHPHVL��ELU�WD]PLQDW�\�N�PO�O�÷��

��� $GULDQ�3O�VV��³+DIWXQJ�DXV�IDNWLVFKHU�2UJDQVFKDIW�±�5LVLNHQ�YRQ�$NWLRQlUSRROV��%HLUlWHQ�XQG�
6WHXHUXQJVDXVVFK�VVHQ´��,QVROYHQ]��XQG�:LUWVFKDIWVUHFKW��6D\Õ����������V�����

��� +HOYDFÕ��V�����*XW]ZLOOHU��V�������1������
��� %|FNOL�YH�%�KOHU��V�����YH����
��� *XW]ZLOOHU��V�������1������
��� <DúDU�.DUD\DOoÕQ��³hVW�.XUXOXúODU�+XNXNX´��%DQND�YH�7LFDUHW�+XNXNX�'HUJLVL��&LOW�����6�����

������V������+DVDQ�3XODúOÕ��³.XUXPVDO�6RV\DO�6RUXPOXOXN�%D÷ODPÕQGD�8OXVODUDUDVÕ�øQVDQ�+DN�
ODUÕ�YH�dHYUH�6WDQGDUWODUÕQÕQ�dRN�8OXVOX�ùLUNHWOHULQ�0HUNH]�<|QHWLP�2UJDQÕQÕQ�+XNXNv�6R�
UXPOXOX÷XQD�(WNLVL´��%DQND�YH�7LFDUHW�+XNXNX�'HUJLVL��&LOW�����6�����������V����������$NWDQ��
V�������%HQ]HU�\|QGH�EN]��$\WDo��V������'LUHQo�$NED\��³$QRQLP�2UWDNOÕNODUGD�g]HO�'HQHWLPLQ�
.RQXVX´��'RNX]�(\O�O�hQLYHUVLWHVL�+XNXN�)DN�OWHVL�'HUJLVL��&LOW�����6�����������V�������0XUDW�
*�UHO��³%D÷OÕ�ùLUNHW�*HQHO�.XUXOXQGD�$OÕQDQ�<DSÕVDO�'H÷LúLNOLN�.DUDUODUÕ�1HGHQL\OH�+kNLP�ùLU�
NHWLQ�6RUXPOXOX÷XQD�øOLúNLQ�77.�P�������¶QLQ�*HUHNOLOL÷L�h]HULQH´��Banka ve Ticaret Hukuku 
'HUJLVL��&LOW�����6�����������V�������$NHU��V�������+HOYDFÕ��V����
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GR÷XUXU��+kNLP�úLUNHW�LoLQ�JHoHUOL�RODQ�EX�VRUXPOXOXN�VLVWHPLQLQ��KkNLP�úLU�
NHW�SR]LV\RQXQGD�D\QÕ�QLWHOLNWHNL�H\OHP�YH�LúOHPOHUL�JHUoHNOHúWLUHQ�ELU�E�\�N�
SD\�VDKLEL�LoLQ�JHoHUOL�ROPDPDVÕ�G�ú�Q�OHPH]��+HU�QH�NDGDU�77.�LoHULVLQGH�EX�
\|QGH�GR÷UXGDQ�ELU�K�N�P�EXOXQPDVD�GD�úLUNHW�LoLQGHNL�KXNXNv�\D�GD�ILLOv�KD�
NLPL\HWLQL�EX�úHNLOGH�KXNXND�D\NÕUÕ�RODUDN�NXOODQDQ�E�\�N�SD\�VDKLSOHULQLQ�GH�
ILLOv�RUJDQ�VÕIDWÕ\OD�DQFDN�KDNVÕ]�ILLO�K�N�POHULQH�J|UH�WD]PLQDW�\�N�PO�O�÷��
DOWÕQGD�ROGX÷XQX�NDEXO�HWPHN�JHUHNLU��

&��7HVHOV�O

)LLOv�RUJDQ�VÕIDWÕ\OD�KDUHNHW�HGHQ�E�\�N�SD\�VDKLEL�YH�RQXQ�WDOLPDW�YHUGL÷L�
DVÕO�\|QHWLP�NXUXOX��\HOHUL�P�WHVHOVLOHQ�VRUXPOXGXUODU����%X�KDOGH��ELUGHQ�oRN�
NLúLQLQ�ELUOLNWH��úLUNHWLQ�X÷UDGÕ÷Õ��ELU�]DUDUD�VHEHS�ROPDVÕ�YH\D�D\QÕ�]DUDUGDQ�
IDUNOÕ�VHEHSOHUOH�VRUXPOX�ROPDODUÕ�GXUXPX�JHUoHNOHúPHNWHGLU���

D.�6�UHNOL�YH\D�0�QIHULW�(WNL�$oÕVÕQGDQ

)LLOv�RUJDQ�RODUDN�GH÷HUOHQGLUPH\H�\RO�DoDQ�ROJX�ELU�VHIHUOLN�\|QHWLPH�P��
GDKDOH�úHNOLQGH�JHUoHNOHúPLú�LVH��\|QHWLP��]HULQGH�HWNLOL�RODQODUÕQ�VRUXPOXOX�
÷X��DQÕODQ�P�GDKDOH�QHWLFHVLQGH�RUWD\D�oÕNDQ�]DUDUODUOD�VÕQÕUOÕGÕU����)LLOv�RUJDQ�
QLWHOL÷LQGHNL� E�\�N� SD\� VDKLSOHULQLQ� VRUXPOXOX÷X�� \|QHWLP��]HULQGH� V�UHNOL�
RODUDN� HWNLGH� EXOXQPDVÕ� GXUXPXQGD� JHQLúOHU�� %XQD� J|UH�� \|QHWLPGH� HWNL�
OL�RODQ�E�\�N�SD\�VDKLEL��HWNLOL�ROGX÷X�\|QHWLP�VDKDVÕQGD�JHUoHNOHúHQ�E�W�Q�
]DUDUODUGDQ�VRUXPOXGXU����6RUXPOXOXN�KDNVÕ]�ILLO�WHPHOLQH�GD\DOÕ�ROGX÷XQGDQ��
EX�NLúLOHULQ�P�GDKDOHOHULQLQ�EXOXQPDGÕ÷Õ�DODQODUGD�JHUoHNOHúHQ�]DUDUODUGDQ�
VRUXPOX�ROPDODUÕ�G�ú�Q�OHPH]���

IV. Anonim Şirketlerde Pay Sahiplerinin Fiilî Organ Sıfatıyla Muhtemel
Hukuki Sorumluluğu

$��6RUXPOXOXNOD�øOJLOL�7HPHO�øONHOHU

$QRQLP�úLUNHWOHUGH��SD\�VDKLSOHULQLQ�VDKLS�ROGXNODUÕ�SD\�RUDQÕQD�J|UH�RODVÕ�
VRUXPOXOXNODUÕ� LOH� LOJLOL� SUHQVLSOHU� LOH� \|QHWLP� NXUXOX� �\HOHULQLQ� VRUXPOXOX�
÷XQD�GDLU� WHPHO�HVDVODU�E�\�N�|Oo�GH�EHQ]HUGLU��=LUD�SD\�VDKLSOHULQLQ�VDKLS�
ROGXNODUÕ�SD\�RUDQODUÕQD�J|UH�úLUNHW� LoLQGHNL�NRQXPODUÕ�GH÷LúPHNWH��EX�RUDQ�
DUWWÕNoD�SD\� VDKLSOHULQLQ� úLUNHWLQ�\|QHWLPL�YH� WHPVLOL��]HULQGHNL� HWNLOHUL� DUW�
PDNWDGÕU�� %X� GR÷UXOWXGD�� DQRQLP� úLUNHWOHU� KXNXNXQGD� SD\� VDKLSOHULQLQ� ILLOv�
RUJDQ�DQODPÕQGDNL�PXKWHPHO�KXNXNv�VRUXPOXOXNODUÕ��ERUoODU�KXNXNXQXQ�JH�

��� %|FNOL�YH�%�KOHU��V�����
��� %X�NRQXGD�EN]��7%.�P�����
��� 9HWWHU�YH�*XW]ZLOOHU��V������
��� 9HWWHU�YH�*XW]ZLOOHU��V������
��� 9HWWHU�YH�*XW]ZLOOHU��V������
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QHO�K�N�POHULQGHNL�KDNVÕ]�ILLO�VRUXPOXOX÷XQD�EHQ]HU�ELU�ELoLPGH�WHVSLW�HGLO�
PHNWHGLU����%XQD�J|UH�KXNXNv�VRUXPOXOX÷XQ�úDUWODUÕ��KXNXND�D\NÕUÕ�ELU� ILLOLQ�
EXOXQPDVÕ��EX�KXNXND�D\NÕUÕ� ILLOLQ�NXVXUOD� LúOHQPHVL�� NXVXUOX�KXNXND�D\NÕUÕ�
ILLO�LOH�ELU�]DUDUÕQ�RUWD\D�oÕNPDVÕ�YH�KXNXND�D\NÕUÕ�ILLO�LOH�]DUDU�DUDVÕQGD�X\JXQ�
LOOL\HW�ED÷ÕQÕQ�NXUXODELOPHVLGLU����

<XNDUÕGD�VD\ÕODQ�úDUWODUGDQ�KXNXND�D\NÕUÕOÕN�úDUWÕ��DQRQLP�úLUNHWOHU�KXNX�
NXQD�J|UH�WHVSLW�HGLOLUNHQ��GL÷HU�úDUWODU�ERUoODU�KXNXNXQXQ�JHQHO�K�N�POHUL�
oHUoHYHVLQGH� GH÷HUOHQGLULOLU���� %X� ED÷ODPGD�� DQRQLP� úLUNHWOHUGH� KXNXNv� VR�
UXPOXOX÷XQ��JHQHO�K�N�POHUH�QD]DUDQ�ED]Õ�IDUNOÕOÕNODUÕ�YDUGÕU��%X�IDUNOÕOÕNODU�
úXQODUGÕU�������ùLUNHWLQ�X÷UDGÕ÷Õ�]DUDUODU�LoLQ�úLUNHW�GÕúÕQGDNL�NLúLOHULQ�GH��SD\�
VDKLSOHUL�YH�DODFDNOÕODU��GR÷UXGDQ�GDYD�DoDELOPHVL�����ùLUNHWLQ� LoLQGHNL� LGDUv�
SR]LV\RQODUÕQD�YH�]DUDUÕQ�RUWD\D�oÕNPDVÕQGDNL�HWNLOHULQH�EDNÕOPDNVÕ]ÕQ�ELUGHQ�
ID]OD�NLúLQLQ�ELUOLNWH�GDYD�HGLOHELOPHVL�����'DYD�PDVUDIODUÕQÕQ�NDUúÕODQPDVÕ�NR�
QXVXQGD��GDYDFÕ�OHKLQH�NROD\OÕNODUÕQ�NDEXO�HGLOPLú�ROPDVÕ��g]HOOLNOH�\XNDUÕGD�
NL��o�QF��PDGGH��GDYDFÕ�SD\�VDKLSOHULQLQ�GDYD�VRQXFXQGD�K�NPHGLOHELOHFHN�
WD]PLQDWÕQ�DQFDN�úLUNHWH�|GHQPHVLQL�LVWH\HELOPHOHUL��77.�P�����������DoÕVÕQ�
GDQ� |QHPOLGLU�� =LUD�� GDYDFÕ� SD\� VDKLEL� |GHQHFHN� WD]PLQDWWDQ� DQFDN� GROD\OÕ�
RODUDN�YH�VHUPD\HGHNL�NDWÕOÕP�RUDQÕQD�J|UH�ID\GDODQDELOHFHNWLU��g\OH\VH��GDYD�
PDVUDIODUÕQÕQ� NDUúÕODQPDVÕ� EDNÕPÕQGDQ�GDYDFÕODU� OHKLQH�G�]HQOHPHOHU� �77.�
P�����������NDEXO�HGLOPHVL�GR÷DOGÕU����77.¶GD�KXNXNv�VRUXPOXOXN�P������YG��
K�N�POHULQGH���G�]HQOHQPHNWHGLU��6|]�NRQXVX�K�N�POHUOH�DQRQLP�úLUNHWH�YH�

��� -HDQ�1LFRODV�'UXH\��(YD�'UXH\�-XVW��/XNDV�*ODQ]PDQQ��Gesellschafts- und Handelsrecht Beg-
ründet von Theo Guhl������$XÀDJH��6FKXOWKHVV�9HUODJ��=�ULFK�������������1����

��� 3HWHU�%|FNOL��6FKZHL]HU�$NWLHQUHFKW�PLW�)XVLRQVJHVHW]��%|UVHQJHVHOOVFKDIWVUHFKW��.RQ]HUQUHFKW��
&RUSRUDWH�*RYHUQDQFH��5HFKW�GHU�5HYLVLRQVVWHOOH�XQG�GHU�$EVFKOXVVSU�IXQJ� LQ�QHXHU�)DVVXQJ�
��XQWHU�%HU�FNVLFKWLJXQJ�GHU�DQJHODXIHQHQ�5HYLVLRQ�GHV�$NWLHQ��XQG�5HFKQXQJVOHJXQJVUHFKWV��
���$XÀDJH��6FKXOWKHVV�9HUODJ��=�ULFK������������1�������)RUVWPRVHU��0HLHU�+D\R]��1REHO�������
1�� ���0DUF� %DXHQ�� 5REHUW� %HUQHW��6FKZHL]HU� $NWLHQJHVHOOVFKDIW� $NWLHQUHFKW� �� )XVLRQVUHFKW� ��
%|UVHQUHFKW�±�6WHXHUUHFKW��6FKXOWKHVV�9HUODJ��=�ULFK�������V�������1�������)DELDQ�$NHUHW��Ve-
UDQWZRUWOLFKNHLWVNODJHQ�LQ�GHU�6FKZHL]�ZlKUHQG�GHQ�OHW]WHQ����-DKUHQ��'LNH�9HUODJ��=�ULFK�
6W��*DOOHQ�������� V�����7KHR�*XKO��$OIUHG�.ROOHU��$QWRQ�.��6FKQ\GHU��-HDQ�1LFRODV�'UXH\��'DV�
6FKZHL]HULVFKH�2EOLJDWLRQHQUHFKW�PLW�(LQVFKOXVV�GHV�+DQGHOV��XQG�:HUWSDSLHUUHFKWV�����$XI�
ODJH��6FKXOWKHVV�9HUODJ��=�ULFK������������1�����&+.�25��%LQGHU��5REHUWR��9RUEHPHUNXQJHQ�]X�
$UW�����������1�����8UWHLO�GHV�%XQGHVJHULFKWV�YRP�����0DL��������$B����������(UZ�����VZLVVOH[�
FK��(�7�������������8UWHLO�GHU�,��=LYLODEWHLOXQJ�L�6��;��$*�JHJHQ�$���%��XQG�&��$*��%HUXIXQJ���%*(�
����,,,������(UZ�������'DW�������������VZLVVOH[�FK��(�7������������

��� *XKO��.ROOHU��6FKQ\GHU��'UXH\�������1�����'UXH\��'UXH\�-XVW��*ODQ]PDQQ�������1����
��� 'UXH\��'UXH\�-XVW��*ODQ]PDQQ�������1�������������
��� .DUú��25�$UW��������
��� .DUú���\�U�UO�NWHQ�NDONPÕú�RODQ��25�$UW��������K�NP���.RQX�LOH�LOJLOL�\�U�UO�NWHNL�K�N�P�LoLQ�

EN]��=32�$UW���������E�YH�I�EHQWOHUL�
��� 'UXH\��'UXH\�-XVW��*ODQ]PDQQ�������1�����
��� .DUú��25�$UW������YG��YH�$NW*���������
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SD\�VDKLSOHULQH�NDUúÕ�RODQ�VRUXPOXOXN�V|]OHúPHOHU�KXNXNXQGDQ�ND\QDNODQÕU����
=DUDUD�X÷UD\DQ�úLUNHWLQ�LIOkVÕ�KDOLQGH�úLUNHW�DODFDNOÕODUÕ�GD�VRUXPOXOXN�GDYDVÕ�
DoDELOLU��77.�P����������$ODFDNOÕODUÕQ�VRUXPOXOXN�GDYDVÕ�LVH�KDNVÕ]�ILLO�WHPHOLQH�
GD\DQPDNWDGÕU���

77.¶GD�NDEXO�HGLOPLú�VRUXPOXOXN�VLVWHPLQLQ�ELU�GL÷HU�|]HOOL÷L�GH�NLúLVHO�VR�
UXPOXOX÷XQ�EHQLPVHQPLú� ROPDVÕGÕU����'ROD\ÕVÕ\OD�� KXNXND� D\NÕUÕ� ILLO� VRQXFX�
JHUoHNOHúHQ�]DUDUGDQ�RUJDQ�RODUDN�GH÷LO��DQFDN�ELUH\VHO�RODUDN�VRUXPOXOXN�HVD�
VÕ�JHoHUOLGLU����0XWODN�WHVHOV�O�DQOD\ÕúÕ�\HULQH�IDUNOÕODúWÕUÕOPÕú�WHVHOV�O�DQOD\ÕúÕ�
QÕQ�JHoHUOL�ROPDVÕ�GD�EXQXQ�ELU�J|VWHUJHVLGLU��������77.�P�������

%��%D]Õ�gUQHNOHU

)LLOv�RUJDQ�JLEL�KDUHNHW�HGHUHN�úLUNHWLQ�HNRQRPLN�NDGHUL��]HULQGH�HWNLOL�RODQ�
E�\�N�SD\�VDKLSOHULQLQ�KXNXNv�VRUXPOXOX÷XQD�\RO�DoDELOHFHN�ED]Õ�|UQHN�LúOHP�
YH�H\OHPOHULQ�QHOHU�RODELOHFH÷L�NRQXVXQGD�77.�P������K�NP�QGHQ�\DUDUODQÕ�
ODELOLU��%XQD�J|UH��DúD÷ÕGDNL�H\OHP�YH\D�LúOHPOHULQ�JHUoHNOHúWLULOPHVL�ILLOv�RUJDQ�
RODUDN�KDUHNHW�HGHQ�SD\�VDKLSOHULQLQ�KXNXNv�VRUXPOXOX÷XQX�GR÷XUXU�

��ùLUNHWL��úLUNHW�DoÕVÕQGDQ�PDOv�ND\ED�\RO�DoDFDN�úHNLOGH�Lú��YDUOÕN��IRQ��SHUVR�
QHO��DODFDN�YH\D�ERUo�GHYUL�JLEL�KXNXNv�LúOHPOHU�\DSPD\D�]RUODPDN�

��ùLUNHWLQ�NkUÕQÕ�D]DOWPD\D�]RUODPDN�

��ùLUNHWLQ�NkUÕQÕ�EDúND�NLúL�YH\D�úLUNHWOHUH�DNWDUPD\D�]RUODPDN�

��ùLUNHWLQ�PDOYDUOÕ÷ÕQÕ�D\Qv�\D�GD�úDKVv�KDNODUOD�WDKGLW�HWPH\H�]RUODPDN�

��ùLUNHWL�NHIDOHW��JDUDQWL�YH\D�DYDO�JLEL�VRUXPOXOXNODU�\�NOHQPH\H�]RUODPDN�

��ùLUNHWL�|GHPHOHUGH�EXOXQPD\D�]RUODPDN�

��ùLUNHWLQ�WHVLVOHULQL�KDNOÕ�ELU�VHEHS�ROPDNVÕ]ÕQ�\HQLOHPHPH\H�\D�GD�kWÕO�NDO�
PD\D�]RUODPDN�

��+DNOÕ�ELU�JHUHNoH�ROPDNVÕ]ÕQ�úLUNHWL�\DWÕUÕPODUÕQÕ�NÕVÕWODPD\D�\D�GD�GXU�
GXUPD\D�]RUODPDN�

��� )RUVWPRVHU��0HLHU�+D\R]��1REHO�������1������'UXH\��'UXH\�-XVW��*ODQ]PDQQ�������1����
��� .DUú��25�$UW������YH�$NW*�������
��� )RUVWPRVHU��0HLHU�+D\R]��1REHO�������1������'UXH\��'UXH\�-XVW��*ODQ]PDQQ�������1����
��� øVYLoUH�KXNXNX�DoÕVÕQGDQ�EN]��&+.�25��%LQGHU�YH�5REHUWR��9RUEHPHUNXQJHQ�]X�$UW�����������1����
��� 3HWHU� )RUVWPRVHU�� $UWKXU� 0HLHU�+D\R]�� 6FKZHL]HULVFKHV� *HVHOOVFKDIWVUHFKW�� ���� $XÀDJH��

6WlPSÀL�9HUODJ��%HUQ�����������������&+.�25��%LQGHU��5REHUWR��9RUEHPHUNXQJHQ�]X�$UW������
�����1����

��� øVYLoUH�KXNXNX�DoÕVÕQGDQ�LQF��2OLYHU�+DEO�W]HO��Solidarität in der aktienrechtlichen Verant-
wortlichkeit��66+:�6FKZHL]HU�6FKULIWHQ�]XP�+DQGHOV��XQG�:LUWVFKDIWVUHFKW��%DQG�1U�������
'LNH�9HUODJ��=�ULFK�����������YG�

��� )DUNOÕODúWÕUÕOPÕú�WHVHOV�O��]DUDUD�VHEHS�ROPDN�EDNÕPÕQGDQ�LOOL\HW�ED÷ÕQÕQ�KHU�VRUXPOX�LoLQ�D\UÕ�
D\UÕ�WHWNLN�HGLOPHVLQL�JHUHNWLULU��+DEO�W]HO��V������
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��ùLUNHW�IDDOL\HWOHULQL�ROXPVX]�HWNLOH\HQ�NDUDUODU�YH\D�|QOHPOHU�DOPD\D�]RU�
ODPDN�

��ùLUNHWL��JHOLúPHVLQL�VD÷OD\DFDN�|QOHPOHU�DOPDNWDQ�DOÕNR\PDN�

��+DNOÕ�ELU�VHEHEL�EXOXQPD\DQ�YH�úLUNHWL�ND\ED�X÷UDWDQ��ELUOHúPH��E|O�QPH��
W�U�GH÷LúWLUPH��IHVLK��PHQNXO�NÕ\PHW�oÕNDUÕOPDVÕ�YH�|QHPOL�HVDV�V|]OHúPH�GH÷L�
úLNOL÷L�JLEL�LúOHPOHU�

��ùLUNHW��]HULQGHNL�HWNLQLQ��úLUNHWL�ND\ED�X÷UDWDFDN�úHNLOGH�NXOODQÕOPDVÕ�VR�
QXFXQX�GR÷XUDQ�KHU�W�UO��GL÷HU�LúOHP�YH�H\OHPOHU�

&��3D\�6DKLSOHULQLQ�)LLOv�2UJDQ�$QODPÕQGDNL�+XNXNv�
6RUXPOXOX÷XQ�ùDUWODUÕ�

���=DUDU

D��*HQHO�2ODUDN

=DUDU��úLUNHWLQ�PHYFXW�PDOYDUOÕ÷Õ�GXUXPX�LOH�KXNXND�D\NÕUÕ�ILLO�ROPDVD\GÕ�EX�
PDOYDUOÕ÷ÕQÕQ�EXOXQDFD÷Õ�GXUXP�DUDVÕQGDNL�IDUNWÕU����%X�DQODPGD�DNWLIOHUGHNL�
HNVLOPH��SDVLIOHUGHNL�DUWÕú�\D�GD�\RNVXQ�NDOÕQDQ�ND]DQo�]DUDU�GHPHNWLU���

$QRQLP� úLUNHWOHUGH� KXNXNv� VRUXPOXOXN� EDNÕPÕQGDQ� |QFHOLNOL� úDUW� �WHVSLW�
HGLOHELOLU��ELU�]DUDUÕQ�RUWD\D�oÕNPDVÕGÕU����g÷UHWLGH��KXNXND�D\NÕUÕOÕN�EXOXQVD�
GDKL�]DUDU�PLNWDUÕ�WHVSLW�HGLOHPL\RUVD�VRUXPOXOXN�GDYDVÕQÕQ�NDEXO�Q�Q�P�P�
N�Q�ROPDGÕ÷Õ�LIDGH�HGLOPHNWHGLU����$QFDN��7%.�P�����,,�K�NP��NDUúÕVÕQGD�EX�
J|U�úH�NDWÕOPDQÕQ�P�PN�Q�ROPDGÕ÷Õ�DoÕNWÕU����6|]�NRQXVX�]DUDUÕQ�RUWD\D�oÕN�
PDVÕ\OD��VRUXPOX�NLúLOHULQ�ELU�PHQIDDW�HOGH�HWPHVL�\D�GD�HQ�D]ÕQGDQ�ELU�PHQID�
DW�HOGH�HWPH�QL\HWLQL�WDúÕPDVÕ�|QHPOL�GH÷LOGLU���

ùLUNHW�\|QHWLPLQL�HVDV�V|]OHúPH\H�J|UH�\D�GD�ILLOv�RODUDN�HGLOHQ�EXOXQGXUDQ�
NLúLOHULQ��NDQXQ�\D�GD�HVDV�V|]OHúPH\H�J|UH�\HULQH�JHWLUPHNOH�\�N�PO��ROGXN�
ODUÕ�� |]HOOLNOH� VDGDNDW� YH� |]HQ� \�N�PO�O�NOHULQLQ� LKOkOL� úLUNHWLQ� ]DUDUD� X÷UD�
PDVÕ�LoLQ�WHN�EDúÕQD�\HWHUOL�RODELOLU����gUQH÷LQ��\|QHWLPOH�J|UHYOL�NLúLOHULQ�ELU�
LúOHWPHQLQ� GHYUDOÕQPDVÕ� V�UHFLQGH� \HWHUL� NDGDU� |]HQOL� GDYUDQPD\ÕS�� KkNLP�
SD\�VDKLSOHULQLQ�HWNLVLQGH�NDODUDN�V|]�NRQXVX�LúOHWPH\L�GH÷HULQGHQ�GDKD�ID]OD�

��� &ODXGLD�6XWHU��'HU�6FKDGHQ�EHL�GHU�DNWLHQUHFKWOLFKHQ�9HUDQWZRUWOLFKNHLW��66+:�6FKZHL]HU�
6FKULIWHQ�]XP�+DQGHOV��XQG�:LUWVFKDIWVUHFKW��'LNH�9HUODJ��=�ULFK��������V������%DXHQ�%HUQHW��
V�������1�������)RUVWPRVHU��0HLHU�+D\R]��1REHO�������1�����

��� )RUVWPRVHU��0HLHU�+D\R]��1REHO�������1�����
��� )RUVWPRVHU��0HLHU�+D\R]��1REHO�������1�����
��� )RUVWPRVHU��0HLHU�+D\R]��1REHO�������1�����
��� 7%.�P�����,,��³8÷UDQÕODQ�]DUDUÕQ�PLNWDUÕ�WDP�RODUDN�LVSDW�HGLOHPL\RUVD�KkNLP��ROD\ODUÕQ�

ROD÷DQ�DNÕúÕQÕ�YH�]DUDU�J|UHQLQ�DOGÕ÷Õ�|QOHPOHUL�J|]�|Q�QGH�WXWDUDN��]DUDUÕQ�PLNWDUÕQÕ�KDN-
kaniyete uygun olarak belirler�´

��� )RUVWPRVHU��0HLHU�+D\R]��1REHO�������1�����
��� +DQV�&DVSDU�YRQ�GHU�&URQH��Aktienrecht�����$XÀDJH��6WlPSÀL�9HUODJ��%HUQ������������1�������
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|GHPHN�VXUHWL\OH�GHYUDOPDODUÕQGD�úLUNHWLQ�]DUDUD�X÷UDGÕ÷ÕQD�NXúNX�\RNWXU���

E��'R÷UXGDQ�<DQVÕPD�<ROX\OD�=DUDU�$\UÕPÕ

'R÷UXGDQ�YH�\DQVÕPD�\ROX\OD�]DUDU�D\UÕPÕ��VRUXPOXOXN�GDYDVÕQÕQ�DoÕOPDVÕ�
EDNÕPÕQGDQ�YH�DNWLI�GDYD�HKOL\HWL�DoÕVÕQGDQ�|QHPOLGLU����)LLOv�RUJDQ�|]HOOL÷LQ�
GH�ROPD\DQ�SD\�VDKLSOHUL�YH\D�DODFDNOÕODU��X÷UDGÕNODUÕ�GR÷UXGDQ�]DUDUODU�LoLQ�
VRUXPOX�NLúLOHUH��NRQXPX]�DoÕVÕQGDQ�ILLOv�RUJDQ�QLWHOL÷LQGHNL�E�\�N�SD\�VDKLS�
OHULQH��GDYD�DoDELOLU� YH�EX�GDYD� VRQXFXQGD�K�NPHGLOHELOHFHN� WD]PLQDW�NHQ�
GLOHULQH�|GHQLU����$QFDN��\DQVÕPD�\ROX\OD�]DUDUODU�úLUNHWLQ�GR÷UXGDQ�]DUDUODUÕ�
ROGX÷X�LoLQ�DoÕODFDN�GDYDGD�WD]PLQDW�DQFDN�úLUNHWH�|GHQHELOLU���

'R÷UXGDQ�]DUDU��VRUXPOXOX÷D�VHEHS�RODQ�\DSPD�\D�GD�\DSPDPD�úHNOLQGH�
ELU�ILLOLQ�GR÷UXGDQ�GR÷UX\D�VRUXPOXOXN�GDYDVÕ�DoDQ�NLúLQLQ�PDOYDUOÕ÷ÕQGD�VH�
EHS�ROGX÷X� HNVLOPH��SDVLIOHUGH� DUWÕú� \D�GD�ELU� ND]DQoWDQ�\RNVXQ�NDOPDGÕU����
ùLUNHWLQ�PDOYDUOÕ÷ÕQGDNL�HNVLOPHOHUL�VHEHEL\OH�X÷UDGÕ÷Õ�]DUDUODU�GR÷UXGDQ�]D�
UDU�QLWHOL÷L�WDúÕU��$\QÕ�úHNLOGH��\DOQÕ]FD�SD\�VDKLSOHUL�YH�DODFDNOÕODUÕQ�PDOYDUOÕ÷Õ�
�]HULQGH�HWNL�GR÷XUDQ�]DUDUODU�GD�GR÷UXGDQ�]DUDUODUGÕU����gUQH÷LQ��oR÷XQOX�
÷XQ�EDVNÕVÕ\OD� \|QHWLP�RUJDQÕQÕQ� U�oKDQ�KDNODUÕQÕ� KDNOÕ� ELU� VHEHS� ROPDNVÕ�
]ÕQ�NDOGÕUPDVÕ�GXUXPXQGD�D]ÕQOÕNWD�NDODQ�SD\�VDKLSOHUL�GLUHNW�]DUDUD�X÷UDPÕú�
ROXUODU���

<DQVÕPD�\ROX\OD�]DUDUÕQ�YDUOÕ÷ÕQGD�LVH��VRUXPOXOXN�GR÷XUDQ�KXNXND�D\NÕUÕ�
ILLO�VHEHEL\OH�JHUoHNOHúHQ�]DUDU�GDYDFÕQÕQ��|UQH÷LQ�úLUNHW�DODFDNOÕVÕQÕQ��GH÷LO��
GR÷UXGDQ�úLUNHWLQ�PDOYDUOÕ÷ÕQGD�RUWD\D�oÕNPDNWDGÕU����%XUDGD�úLUNHW�DODFDNOÕ�
VÕQÕQ�GROD\OÕ�]DUDUÕQÕ�GR÷XUDQ�ROJX��úLUNHWLQ�PDOYDUOÕ÷ÕQGDNL�HNVLOPH�VHEHEL\OH��
DUWÕN�EX�NLúLQLQ� �úLUNHWWHQ�RODQ��DODFD÷ÕQÕQ� WDP�RODUDN�NDUúÕODQDPÕ\RU�ROPD�
VÕGÕU����$QRQLP�úLUNHWOHU�KXNXNXQXQ�GR÷UXGDQ�GR÷UX\D�DODFDNOÕODUÕ�NRUXPD\Õ�
KHGHIOH\HQ�ELU�K�NP�QH�D\NÕUÕ�ELU�KXNXNv�LúOHP��|UQH÷LQ�ELU�\|QHWLP�NXUXOX�
NDUDUÕ��YDUVD��JHUoHNOHúHQ�]DUDU�DODFDNOÕQÕQ�GR÷UXGDQ�]DUDUÕGÕU����$\QÕ�KXNXNv�
LúOHP�úLUNHW�SD\ODUÕQÕQ�GH÷HULQL�G�ú�UHFHN�HWNL\H�GH�VDKLSVH��EX�NH]��úLUNHWLQ�

��� YRQ�GHU�&URQH������������
��� %DXHQ�YH�%HUQHW��V�������1������
��� %DXHQ�YH�%HUQHW��V�������1������
��� %DXHQ�YH�%HUQHW��V�������1�������$\UÕFD�EN]��77.�P������YH�����K�N�POHULQH�J|UH��úLUNHWLQ�X÷UDGÕ÷Õ�

]DUDUÕQ�WD]PLQLQL�úLUNHW�YH�KHU�ELU�SD\�VDKLEL�YH�LÀkV�KDOLQGH�DODFDNOÕODU�GD�WDOHS�HGHELOLU��%X�K��
N�POHUH�J|UH��SD\�VDKLSOHUL�YH�DODFDNOÕODU�WD]PLQDWÕQ�DQFDN�úLUNHWH�|GHQPHVLQL�LVWH\HELOLUOHU�

��� %|FNOL�������1������
��� YRQ�GHU�&URQH�������������'UXH\��'UXH\�-XVW��*ODQ]PDQQ�������1�����
��� YRQ�GHU�&URQH�������1�������
��� %*(�����,,,�����������(UZ����E��'DW������������VZLVVOH[�FK��(�7�������������'UXH\�'UXH\�-XVW�

*ODQ]PDQQ�������1�����
��� %*(�����,,,�����������(UZ����E��'DW������������VZLVVOH[�FK��(�7������������
��� %*(�����,,,���������(UZ����D��'DW��������������VZLVVOH[�FK��(�7������������

AYDIN ALBER YÜCE



İstanbul Medipol Üniversitesi Hukuk Fakültesi Dergisi 9 (1), Bahar 2022

260

GR÷UXGDQ�]DUDUÕ�\DQÕQGD��úLUNHW�\|QHWLPLQGH�HWNLOL�RODQ�E�\�N�SD\�VDKLSOHUL�
GÕúÕQGDNL�SD\�VDKLELQLQ�HOLQGH�EXOXQGXUGX÷X�SD\ODUÕQ�GH÷HULQLQ�G�úPHVL�VH�
EHEL\OH�X÷UDGÕ÷Õ�\DQVÕPD�\ROX\OD�]DUDUODU�RUWD\D�oÕNDU���

���.DQXQ�\D�GD�(VDV�6|]OHúPH�*HUH÷LQFH�<HULQH�*HWLULOPHVL
*HUHNOL�%LU�<�N�PO�O�÷�Q�øKOkOL

3D\�VDKLSOHULQLQ� WHN�ERUFX� WDDKK�W�HGLS�GH�|GHPHGLNOHUL� VHUPD\H�ERUoOD�
UÕGÕU��%�\�N�SD\�VDKLSOHULQLQ�\|QHWLP�RUJDQÕ�JLEL�GDYUDQPDODUÕ�GXUXPXQGD��
\XNDUÕGD�GD�WHPDV�HGLOGL÷L��]HUH��EX�ERUFD�VDGDNDW�ERUFX�GD�HNOHQHFHNWLU��$\QÕ�
]DPDQGD�� \|QHWLP� RUJDQÕ� IRQNVL\RQXQX� NXOODQDQ� SD\� VDKLSOHUL�� DVOÕQGD� KX�
NXND�D\NÕUÕ�RODQ�EX�SR]LV\RQODUÕ�LoLQGH��KLo�GH÷LOVH�\|QHWLP�NXUXOX��\HOHUL�YH�
\|QHWLFLOHUH�G�úHQ�DVJDUL�\�N�PO�O�NOHUL�\HULQH�JHWLUPHOLGLU��%X�GR÷UXOWXGD��
KXNXNv�VRUXPOXOX÷XQ�GL÷HU�úDUWÕQÕQ��KXNXNHQ�VRUXPOX�WXWXODQ��\|QHWLP�NX�
UXOX��\HVL�\D�GD�ILLOv�RUJDQ�RODUDN�GDYUDQDQ�SD\�VDKLELQLQ��ELU�NLúLQLQ�NDQXQ�
\D�GD�HVDV�V|]OHúPH�X\DUÕQFD�PXKDWDEÕ�ROGX÷X�\�N�PO�O�NOHUH�D\NÕUÕ�GDYUDQ�
PDVÕ�ROGX÷X�V|\OHQHELOLU����%X�\�N�PO�O�NOHULQ�QHOHU�ROGX÷X�NRQXVXQGD�|]HO�
ELU� K�N�P�EXOXQPDPDNWDGÕU�� %XQXQOD� EHUDEHU�� 77.� LoHULVLQGH� LOJLOL� ELUoRN�
NRQX� LoLQGH�GD÷ÕQÕN�RODUDN�\|QHWLP�NXUXOXQXQ�J|UHY�YH�\HWNLOHUL\OH�\�N�P�
O�O�NOHULQH�GDLU�EHOLUOHPHOHU�EXOXQPDNWDGÕU��%X�NRQXGD�\RO�J|VWHULFL�K�N�P�
OHUGHQ�ELUL��\|QHWLP�NXUXOXQXQ�GHYUHGLOHPH]�\HWNLOHULQL�VÕUDOD\DQ�77.�P������
K�NP�G�U��'HYUHGLOHPH]�\HWNLOHULQ�EDúND�NLúL�\D�GD�NXUXOODUD�YH\D�\|QHWLP�
NXUXOXQXQ�ROXúWXUGX÷X�NRPLWH�YH\D�NRPLV\RQODUD�GHYUHGLOPHVL�EX�DQODPGD�
úLUNHWH�\D�GD�SD\�VDKLSOHULQH��YH\D�DODFDNOÕODUD��GR÷UXGDQ�\D�GD�GROD\OÕ�RODUDN�
]DUDU�YHUHELOHFHN�ELU�NXVXU�RODFDNWÕU��%X�KDOGH�GDKL��GHYUHGLOPHVL�\DVDN�RODQ�
\HWNLOHUL�GHYUDODQ�NLúLOHULQ�ILLOv�RUJDQ�ROGXNODUÕ�NDEXO�HGLOPHOL�YH�EX�NLúLOHU��SD\�
VDKLSOHUL��úLUNHW�YH\D�úLUNHW�DODFDNOÕODUÕQD�YHUGLNOHUL�]DUDUODUGDQ�|W�U��VRUXPOX�
WXWXOPDOÕGÕU���

$ODFDNOÕODU� DoÕVÕQGDQ� NDQXQv� \D� GD� HVDV� V|]OHúPHVHO� ELU� \�N�PO�O�÷�Q�
LKOkOLQLQ� VRUXPOXOXN� VHEHEL� WHúNLO� HWPHVL�� LKOkO� HGLOHQ� QRUPXQ� P�QKDVÕUDQ�
DODFDNOÕODUÕ�NRUXPDVÕ�KDOLQGH�P�PN�QG�U����%XQXQ�DNVLQH��VDGHFH�úLUNHWL�\D�
GD�SD\�VDKLSOHULQL�NRUX\XFX�ELU�NDQXQ�\D�GD�HVDV�V|]OHúPH�K�NP�Q�Q�LKOkOL��

��� %*(�����,,,�����������(UZ���������'DW�������������VZLVVOH[�FK��(�7�������������%DXHQ�YH�%HUQHW��
V�������1������

��� %*(�����,,�����������(UZ�����'DW��������������VZLVVOH[�FK��(�7�������������%|FNOL�������1�������
)RUVWPRVHU��0HLHU�+D\R]��1REHO�������1�����

��� +LPPHW�.Ro��³$QRQLP�ùLUNHW�<|QHWLP�.XUXOX�h\HOHULQLQ�)DUNOÕODúWÕUÕOPÕú�7HVHOV�O�øONHVL�8\D�
UÕQFD�6RUXPOXOXNODUÕQD�*HQHO�%LU�%DNÕú´��1HFPHWWLQ�(UEDNDQ�hQLYHUVLWHVL Hukuk Fakültesi 
'HUJLVL��&LOW����6�����������V�����

��� %*(�����,,�����������(UZ����E��'DW��������������VZLVVOH[�FK��(�7������������
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DODFDNOÕODU�DoÕVÕQGDQ�VRUXPOXOXN�GDYDVÕ�DoPDN�LoLQ�\HWHUOL�ROPD]����<�N�PO��
O�÷�Q�LKOkOL�VHEHEL\OH�]DUDU�J|UHQ�NLúLQLQ��]DUDUÕQ�RUWD\D�oÕNPDVÕQD�UÕ]DVÕ�YDUVD��
\LQH�VRUXPOXOXN�G�úHU����

���.XVXU

+XNXNv�VRUXPOXOXN�LoLQ�JHUHNOL�NXVXU�NDVÕW�\D�GD�LKPkO�GHUHFHVLQGH�RODEL�
OLU�����%XQD�J|UH��DQRQLP�úLUNHWOHUGH�VRUXPOXOX÷XQ�NDEXO�HGLOHELOPHVL�LoLQ�KDILI�
NXVXUXQ�YDUOÕ÷Õ�GDKL�\HWHUOLGLU�����øVYLoUH�)HGHUDO�0DKNHPHVL¶QLQ�ELU�NDUDUÕQD�
J|UH����NXVXU��]DUDU�YHUHQ�NLúLQLQ�NHQGL�H\OHPLQLQ��]DUDUD�X÷UD\DQ�LoLQ��]DUDU�
YHULFL�RODELOHFH÷LQLQ�ELOLQFLQGH�ROPDVÕGÕU��.DUDUD�J|UH�EXUDGD��]DUDU�YHULFL�QL�
WHOL÷LQ� |QJ|U�OHELOPHVL� \HWHUOL� ROXS�� EX� QLWHOL÷LQ� NHVLQ� RODUDN� ELOLQLU� ROPDVÕ�
DUDQPD]��=DUDU�YHUHQ�NLúLGHQ�EHNOHQHQ�GLNNDW�YH�|]HQH�J|UH��EX�NLúLQLQ�VRPXW�
]DUDU� WHKOLNHVLQLQ� IDUNÕQGD�ROPDVÕ� \HWHUOLGLU��%X�DQODPGD��KXNXNHQ�VRUXPOX�
NLúLQLQ� �]HULQH� G�úHQ� \�N�PO�O�NOHUL� \HULQH� JHWLUPHGL÷L� NHVLQ� RODUDN� WHVSLW�
HGLOHELOL\RUVD� NXVXU� GD� YDU� GHPHNWLU����� 2UJDQ� VÕIDWÕ� WDúÕPD\DQ� DQFDN� úLUNHW�
\|QHWLPL��]HULQGH�HWNLOL�RODQ�NLúLOHU�DoÕVÕQGDQ�EX�\|QGHNL�NXVXUXQ�WHVSLWL�QLV�
SHWHQ�NROD\GÕU��d�QN���ILLOv�RUJDQ�VÕIDWÕ\OD�VRUXPOX�WXWXODQ�E�\�N�SD\�VDKLEL��
DVOÕQGD�RUJDQ�VÕIDWÕ�WDúÕPDGÕ÷ÕQÕQ�ELOLQFLQGHGLU��%XQD�UD÷PHQ�úLUNHW�\|QHWLPL�
�]HULQGH�HWNLOL�ROPDVÕ��NXVXUOX�GDYUDQÕúÕQ�NDQÕWÕ�RODUDN�J|VWHULOHELOLU��

$\UÕFD��NXVXUXQ�YDUOÕ÷Õ�LoLQ�D\ÕUW�HWPH�J�F��\HWHUOL�ROXS��KXNXNv�LúOHP�HK�
OL\HWLQLQ�EXOXQPDVÕ�]RUXQOX�GH÷LOGLU�����%X�DoÕGDQ�NXVXU��JHUoHNOHúWL÷L�]DPDQ�
EDNÕPÕQGDQ�GLNNDWH�DOÕQPDOÕGÕU��%XQXQ�DNVLQH��VRUXPOXOX÷XQ�WDUWÕúÕOGÕ÷Õ� WD�
ULKWHNL�NRúXOODU�HVDV�DOÕQDUDN�JHUL\H�G|Q�N�GH÷HUOHQGLUPH�\DSÕOPDPDOÕGÕU����

���8\JXQ�øOOL\HW�%D÷Õ�

8\JXQ�LOOL\HW�ED÷Õ��NDQXQ�\D�GD�HVDV�V|]OHúPH�JHUH÷LQFH�\HULQH�JHWLULOPHVL�
JHUHNOL�ELU�\�N�PO�O�÷�Q�LKOkOLQLQ�VRPXW�]DUDUD�VHEHS�ROPDVÕGÕU�����'L÷HU�ELU�
GH\LúOH�� DQRQLP�úLUNHW�RUJDQODUÕQÕQ�\D�GD�EX�RUJDQODUÕQ� IRQNVL\RQODUÕQÕ�NXO�
ODQDQ�NLúLOHULQ�NDQXQ�\D�GD�HVDV�V|]OHúPH�K�N�POHULQH�J|UH��VWOHULQH�G�úHQ�
\�N�PO�O�NOHUL�\HULQH�JHWLUPHPHOHUL�LOH�úLUNHWLQ��YH\D�SD\�VDKLSOHUL�\D�GD�DOD�

��� %*(�����,,�����������(UZ����E��'DW��������������VZLVVOH[�FK��(�7�������������)RUVWPRVHU��0HL�
HU�+D\R]��1REHO�������1�����

����%DXHQ�YH�%HUQHW��V�������1������
���� YRQ�GHU�&URQH�������1�������
����)RUVWPRVHU��0HLHU�+D\R]��1REHO�������1������%DXHQ�YH�%HUQHW��V�������1������
����%*(����,,�����������(UZ��&����'DW�������������VZLVVOH[�FK��(�7������������
����%DXHQ�YH�%HUQHW��V�������1������
����)RUVWPRVHU��0HLHU�+D\R]��1REHO�������1�����
����)RUVWPRVHU��0HLHU�+D\R]��1REHO�������1�����
���%|FNOL�������1�������)RUVWPRVHU��0HLHU�+D\R]��1REHO�������1�����
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FDNOÕODUÕQ��X÷UDGÕ÷Õ�]DUDUODU�DUDVÕQGD�GR÷UXGDQ�ELU�ED÷ODQWÕ�EXOXQPDOÕGÕU����

g÷UHWLGH�³X\JXQ´�V|]F�÷��ELOLQoOL�RODUDN�NXOODQÕOPDNWDGÕU��d�QN���KXNXND�
D\NÕUÕ�ILLO�YH�]DUDU�DUDVÕQGDNL�KHU�W�UO��LOOL\HW�ED÷Õ�GH÷LO�DQFDN�]DUDUD�VHEHS�RO�
PD\D�HOYHULúOL��X\JXQ�LOOL\HW�ED÷Õ�HVDV�DOÕQÕU�����%X�GR÷UXOWXGD��øVYLoUH�)HGHUDO�
0DKNHPHVL¶QLQ�ELU� NDUDUÕQD�J|UH���� DQRQLP�úLUNHWOHUGH� VRUXPOXOXN�DODQÕQGD�
X\JXQ�LOOL\HW�ED÷Õ��NDQXQ�\D�GD�HVDV�V|]OHúPH�K�N�POHULQH�J|UH�\HULQH�JHWLULO�
PHVL�JHUHNOL�ELU�\�N�PO�O�÷�Q�LKOkOLQLQ��KD\DWÕQ�ROD÷DQ�DNÕúÕ�YH�JHQHO�\DúDP�
WHFU�EHOHULQH�J|UH�JHUoHNOHúHQ�]DUDUÕQ�RUWD\D�oÕNPDVÕQD�HOYHULúOL�ROPDVÕQÕ�YH�
]DUDU�LOH�]DUDUD�\RO�DoDQ�ROJX�DUDVÕQGD�KkNLP�QH]GLQGH�NHVLQ�ELU�ED÷ODQWÕQÕQ�
EXOXQPDVÕQÕ� JHUHNOL� NÕODU�� %XQD� NDUúÕOÕN�� KXNXND� D\NÕUÕ� GDYUDQÕú� ROPDVD\GÕ�
GDKL�]DUDU�JHUoHNOHúHFHN�LGL\VH�X\JXQ�LOOL\HW�ED÷ÕQÕQ�YDUOÕ÷ÕQGDQ�V|]�HGLOHPH]�����
=DUDUD���o�QF��NLúLQLQ�ILLOLQLQ�\RO�DoPDVÕ�GXUXPXQGD�GD�LOOL\HW�ED÷Õ�NHVLOLU�����
øOOL\HW�ED÷ÕQÕQ�EXOXQPDGÕ÷Õ�GXUXPODUGD�GD�VRUXPOXOXNWDQ�V|]�HGLOHPH]����

6RQXo

$QRQLP�úLUNHW�SD\�VDKLSOHULQLQ�úLUNHW�ERUoODUÕQGDQ�VRUXPOXOX÷X�EXOXQPD�
PDVÕ� WHN� ERUo� LONHVL� RODUDN� LIDGH� HGLOPHNWHGLU�� 7DUWÕúPDODU� NÕVPÕQGD�GD� LID�
GH�HGLOGL÷L��]HUH��SD\�VDKLSOHULQL�VHUPD\H�ERUFXQX�DúDQ�ELU�ERUFXQ�PXKDWDEÕ�
NÕOPDN�UDGLNDO�ELU�\DNODúÕPGÕU��$QFDN��SD\�VDKLSOHULQLQ�VHUPD\HGHNL�NDWÕOÕP�
RUDQODUÕQD�J|UH�úLUNHWWH�KkNLP�NRQXPD�JHOGLNOHUL�GH�ELU�YDNÕDGÕU�

3D\�VDKLELQLQ�úLUNHW�LoLQGHNL�KkNLP�NRQXPXQX�NXOODQPDVÕ\OD��LVWHGL÷L�NLúL\L�
\|QHWLP�NXUXOX��\HVL�RODUDN�VHoPHVL��LVWHGL÷L�]DPDQ�EX�NLúL\L�J|UHYGHQ�DOPD�
VÕ�YH�KDWWD�VHoWL÷L�NLúLOHUH�LVWHGL÷L�NDUDUODUÕ�DOGÕUPDVÕ�P�PN�QG�U��%X�NDUDU�
ODU��EL]DWLKL�úLUNHWLQ�PHQIDDWOHULQH��GL÷HU�SD\�VDKLSOHULQLQ�\D�GD�DODFDNOÕODUÕQ�
PHQIDDWOHULQH�D\NÕUÕ�RODELOLU��%X�KDOGH��úLUNHWLQ�HNRQRPLN�NDGHUL��]HULQGH�V|]�
KDNNÕ�VDKLEL�RODQ�NLúLOHULQ�úHNOv�\|QHWLP�NXUXOX��\HOHUL�JLEL�ELU�VRUXPOXOX÷XQ�
PXKDWDEÕ�NÕOÕQPDODUÕ�G�ú�Q�OPHOLGLU�

%�\�N�SD\�VDKLSOHULQLQ��úLUNHWLQ�\|QHWLPL��]HULQGH�GR÷XUGXNODUÕ�HWNL\OH�EH�
UDEHU�úLUNHWLQ��GL÷HU�SD\�VDKLSOHULQLQ�YH\D�úLUNHW�DODFDNOÕODUÕQÕQ�]DUDUD�X÷UDPD�
VÕQD�VHEHS�ROPDODUÕ��KDNVÕ]�ILLO�WHPHOLQGH�ELU�VRUXPOXOXN�GR÷XUPDNWDGÕU��=LUD�
77.�P�� ���� YH� GHYDPÕ� K�N�POHULQGH� \|QHWLP� NXUXOX� �\HOHUL\OH� \|QHWLFLOHU�
]LNUHGLOLUNHQ��SD\� VDKLSOHULQLQ�RODVÕ� ILLOv�RUJDQ�VÕIDWODUÕ�DQÕOPDPÕúWÕU��%X�GX�
UXP�NDQXQ�NR\XFXQXQ�PHVHOH\H�WDPDPHQ�\DEDQFÕ�ROGX÷XQX�J|VWHUPH]��=LUD�

����%|FNOL�������1�������YRQ�GHU�&URQH�������1�������
����)RUVWPRVHU��0HLHU�+D\R]��1REHO�������1�����
���� %*(�����,,���������(UZ����D��'DW������������VZLVVOH[�FK��(�7������������
���� )RUVWPRVHU��0HLHU�+D\R]��1REHO�������1�����
���� %|FNOL�������1������
���� %|FNOL�������1������
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77.�P������K�NP�QGH��KkNLP�úLUNHW�ED÷OÕ�úLUNHW�EDKVLQGH��EHQ]HU�ELU�KXNXNv�
LOLúNL�LoLQ�WD]PLQDW�VRUXPOXOX÷X�NDEXO�HGLOPLúWLU��2�KDOGH��EHQ]HU�NDUDUODUÕ�ELU�
E�\�N�SD\�VDKLELQLQ�DOGÕUPDVÕ�KDOLQGH�GH�EX�SD\�VDKLEL��\D�GD�SD\�VDKLSOHUL��
KkNLP�úLUNHWLQ�KDNLPL\HWLQL�KXNXND�D\NÕUÕ�RODUDN�NXOODQPDVÕQGD�ROGX÷X�JLEL�
EHQ]HU�ELU�VRQXFXQ�PXKDWDEÕ�ROPDOÕGÕU�

dDWÕúPD�%H\DQÕ��<D]DU�KHUKDQJL�ELU�oÕNDU�oDWÕúPDVÕ�ELOGLUPHPLúWLU�
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KAYNAKLAR
��$NED\��'LUHQo�� ³$QRQLP�2UWDNOÕNODUGD�g]HO�'HQHWLPLQ�.RQXVX´��'RNX]�(\O�O�hQL-
YHUVLWHVL�+XNXN�)DN�OWHVL�'HUJLVL��&LOW�����6�����������V����������

��$NGD÷�*�QH\��1HFOD��$QRQLP�ùLUNHW�<|QHWLP�.XUXOX�h\HOHULQLQ�+XNXNv�6RUXPOXOX-
÷X��9HGDW�.LWDSoÕOÕN��øVWDQEXO�������

��$NHU��+DOLW�� ³+kNLP� øúOHWPH� LOH�%D÷ÕPOÕ� ùLUNHW�$UDVÕQGDNL�+XNXNv� øOLúNL� YH�+kNLP�
øúOHWPHQLQ�6DGDNDW�%RUFX´��%DQND�YH�7LFDUHW�+XNXNX�'HUJLVL��&LOW�����6�����������V��
��������

��$NHUHW��)DELDQ��9HUDQWZRUWOLFKNHLWVNODJHQ�LQ�GHU�6FKZHL]�ZlKUHQG�GHQ�OHW]WHQ����
Jahren��'LNH�9HUODJ��=�ULFK�6W��*DOOHQ��������

��$NWDQ��0HUW��³*HQHO�.XUXO�<|QHWLP�.XUXOX�$UDVÕQGDNL�)RQNVL\RQ�*|UHY�$\UÕOÕ÷ÕQÕQ�
7�UN�7LFDUHW�.DQXQX�YH�.XUXPVDO�<|QHWLP�$oÕVÕQGDQ�'H÷HUOHQGLULOPHVL´��$NGHQL]�
hQLYHUVLWHVL�+XNXN�)DN�OWHVL�'HUJLVL��&LOW����6�����������V����������

��$OWÕQRN�2UPDQFÕ��3ÕQDU��³7�]HO�.LúLOHUGH�)LLOL�2UJDQ�.DYUDPÕ�YH�)LLOL�2UJDQÕQ�+XNX�
ND�$\NÕUÕ�)LLOOHUL�øOH�+XNXNL�øúOHPOHULQLQ�'R÷XUGX÷X�6RQXoODU´��øVWDQEXO�hQLYHUVLWH-
VL�+XNXN�)DN�OWHVL�0HFPXDVÕ��&LOW�����6�����������������V������������

��$\WDo��=�KW���³<|QHWLP�.XUXOX�h\HOHULQLQ�+DNLPL\HWLQ�+XNXND�$\NÕUÕ�.XOODQÕOPD�
VÕQGDQ�'R÷DQ�6RUXPOXOX÷X´��%DQND�YH�7LFDUHW�+XNXNX�'HUJLVL��&LOW�����6�����������
V�������

��%DXHQ��0DUF��%HUQHW��5REHUW��6FKZHL]HU�$NWLHQJHVHOOVFKDIW�$NWLHQUHFKW� �� )XVLRQV-
UHFKW���%|UVHQUHFKW�±�6WHXHUUHFKW��6FKXOWKHVV�9HUODJ��=�ULFK�������

��%|FNOL�� 3HWHU�� 6FKZHL]HU� $NWLHQUHFKW� PLW� )XVLRQVJHVHW]�� %|UVHQJHVHOOVFKDIWVUHFKW��
.RQ]HUQUHFKW��&RUSRUDWH�*RYHUQDQFH��5HFKW�GHU�5HYLVLRQVVWHOOH�XQG�GHU�$EVFKOXVV�
SU�IXQJ� LQ�QHXHU�)DVVXQJ���XQWHU�%HU�FNVLFKWLJXQJ�GHU�DQJHODXIHQHQ�5HYLVLRQ�GHV�
$NWLHQ��XQG�5HFKQXQJVOHJXQJVUHFKWV�����$XIODJH��6FKXOWKHVV�9HUODJ��=�ULFK�������

��%|FNOL�� 3HWHU��%�KOHU��&KULVWRSK�%��� ³'HU�6WDDW� DOV� IDNWLVFKHV�2UJDQ� HLQHU� YRQ� LKP�
EHKHUUVFKWHQ�SULYDWHQ�$NWLHQJHVHOOVFKDIW´��3KLOLSSLQ��(GJDU��*LOOLpURQ��3KLOLSSH��0LF�
KHO��-HDQ�7ULVWDQ��9XOOLHPLQ��3LHUUH�)UDQoRLV��(G����0pODQJHV�HQ�O¶KRQQHXU�GH�)UDQ�
oRLV�'HVVHPRQWHW��/DXVDQQH�������V��������

��dDPR÷OX��(UVLQ��$QRQLP�2UWDNOÕN�<|QHWLP�.XUXOX�h\HOHULQLQ�+XNXNv�6RUXPOXOX÷X��
���%DVÕ��9HGDW�.LWDSoÕOÕN��øVWDQEXO��������

��'DHQLNHU�� 'DQLHO�� ³:HU� NRQWUROOLHUW� GLH� $NWLHQJHVHOOVFKDIW"´�� 6=:�6FKZHL]HULVFKH�
=HLWVFKULIW�I�U�:LUWVFKDIWV��XQG�)LQDQ]PDUNWUHFKW��6D\Õ����������V����������

��'UXH\��-HDQ�1LFRODV��'UXH\�-XVW��(YD��*ODQ]PDQQ��/XNDV��Gesellschafts- und Han-
delsrecht Begründet von Theo Guhl������$XIODJH��6FKXOWKHVV�9HUODJ��=�ULFK��������

��(U\L÷LW��+DUXQ��³øPWL\D]OÕ�3D\�6DKLSOHUL�g]HO�.XUXOXQXQ�2UJDQ�6ÕIDWÕ´��øVWDQEXO�0HGL-
SRO�hQLYHUVLWHVL�+XNXN�)DN�OWHVL�'HUJLVL��&LOW����6D\Õ����������V����������

��)RUVWPRVHU�� 3HWHU�� 0HLHU�+D\R]�� $UWKXU�� 6FKZHL]HULVFKHV� *HVHOOVFKDIWVUHFKW�� ����
$XIODJH��6WlPSIOL�9HUODJ��%HUQ�������

��)RUVWPRVHU��3HWHU��0HLHU�+D\R]��$UWKXU��1REHO��3HWHU��6FKZHL]HULVFKHV�$NWLHQUHFKW��
6WlPSIOL�9HUODJ��%HUQ�������

��*XKO��7KHR��.ROOHU��$OIUHG��6FKQ\GHU��$QWRQ�.���'UXH\��-HDQ�1LFRODV��'DV�6FKZHL-
]HULVFKH�2EOLJDWLRQHQUHFKW�PLW�(LQVFKOXVV�GHV�+DQGHOV��XQG�:HUWSDSLHUUHFKWV�� ���
$XIODJH��6FKXOWKHVV�9HUODJ��=�ULFK�������

��*XW]ZLOOHU�� 5RPDQ� 6���'LH�(LQIOXVVP|JOLFKNHLWHQ� GHV� 6WDDWHV� DXI� GLH� 6WUDWHJLH� HL-
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ner Aktiengesellschaft mit staatlicher Beteiligung��66+:���6FKZHL]HU�6FKULIWHQ�]XP�
+DQGHOV��XQG�:LUWVFKDIWVUHFKW��'LNH�9HUODJ��=�ULFK�������

��*�UE�]�8VOXHO��$VOÕ�(���³%LUOHúPH��%|O�QPH�YH�7�U�'H÷LúWLUPH�<ROX\OD�<HQLGHQ�<D�
SÕODQPD�øúOHPOHULQGH�<|QHWLFLOHULQ�+XNXNv�6RUXPOXOX÷X´��Banka ve Ticaret Hukuku 
'HUJLVL��&LOW�����6�����������V����������

��*�UHO��0XUDW��³%D÷OÕ�ùLUNHW�*HQHO�.XUXOXQGD�$OÕQDQ�<DSÕVDO�'H÷LúLNOLN�.DUDUODUÕ�1H�
GHQL\OH�+kNLP�ùLUNHWLQ�6RUXPOXOX÷XQD�øOLúNLQ�77.�P�������¶QLQ�*HUHNOLOL÷L�h]HULQH´��
%DQND�YH�7LFDUHW�+XNXNX�'HUJLVL��&LOW�����6�����������V����������

��+DEO�W]HO��2OLYHU��Solidarität in der aktienrechtlichen Verantwortlichkeit�� 66+:�
6FKZHL]HU�6FKULIWHQ�]XP�+DQGHOV��XQG�:LUWVFKDIWVUHFKW��%DQG�1U�������'LNH�9HUODJ��
=�ULFK������

��+DUWPDQQ�� -�UJ� (��� 6LQJHU�� ,ORQD�� ³*URVV�� XQG� $QNHUDNWLRQlUH� YRQ� NRWLHUWHQ� XQG�
QLFKWNRWLHUWHQ�3XEOLNXPV�$NWLHQJHVHOOVFKDIWHQ´��GesKR-Gesellschafts- und Kapital-
marktrecht��6D\Õ����������V����������

��+lXVHUPDQQ�� 'DQLHO� 0��� ³0LQGHUKHLWHQVFKXW]� LQ� GHU� ©$NWLRQlUVGHPRNUDWLHª´��
*HV.5�*HVHOOVFKDIWV��XQG�.DSLWDOPDUNWUHFKW��6D\Õ����������V�����������

��+HOYDFÕ��0HKPHW��$QRQLP�2UWDNOÕNWD�<|QHWLP�.XUXOX�h\HVLQLQ�+XNXNv�6RUXPOXOX-
÷X��%HWD�%DVÕP�<D\ÕQ��øVWDQEXO�������

��-HQWVFK��9DOHQWLQ��7UDQVDNWLRQVYHUHLQEDUXQJHQ�EHL�|IIHQWOLFKHQ�hEHUQDKPHQ��=6W3�
��=�UFKHU�6WXGLHQ�]XP�3ULYDWUHFKW��6FKXOWKHVV�9HUODJ��=�ULFK������

��.DUD\DOoÕQ��<DúDU��³hVW�.XUXOXúODU�+XNXNX´��%DQND�YH�7LFDUHW�+XNXNX�'HUJLVL��&LOW�
����6�����������V�������

��.Ro��+LPPHW��³$QRQLP�ùLUNHW�<|QHWLP�.XUXOX�h\HOHULQLQ�)DUNOÕODúWÕUÕOPÕú�7HVHOV�O�
øONHVL�8\DUÕQFD�6RUXPOXOXNODUÕQD�*HQHO�%LU�%DNÕú´��1HFPHWWLQ�(UEDNDQ�hQLYHUVLWHVL�
+XNXN�)DN�OWHVL�'HUJLVL��&LOW����6�����������V��������

��.XQ]��3HWHU�9���³0DWHULHOOH�2UJDQVFKDIW��ÄIDNWLVFKH�95³���9RUDXVVHW]XQJ�VRZLH�)RO�
JHQ� LP�$NWLHQUHFKW´�� LQ��.XQ]�-|UJ�$UWHU��+UVJ���(QWZLFNOXQJHQ� LP�*HVHOOVFKDIW-
srecht IX��6WlPSIOL�9HUODJ��%HUQ�������V����������

��/DQJ��6LPRQ��³'LH�IDNWLVFKH�2UJDQVFKDIW´��GesKR-Gesellschafts- und Kapitalmark-
WUHFKW��6D\Õ����������V����������

��2÷X]��6HIHU��³%DQNDFÕOÕN�.DQXQX�.DSVDPÕQGD�%DQND�<|QHWLFLOHULQLQ�ùDKVL�6RUXPOX�
OXNODUÕ´��øQ|Q��hQLYHUVLWHVL�+XNXN�)DN�OWHVL�'HUJLVL��&LOW����6�����������V����������

��2OJLDWL��/RUHQ]R��Aktionärsvertreter im Verwaltungsrat von Publikumsgesellschaf-
WHQ�±�0|JOLFKNHLWHQ�XQG�6FKUDQNHQ�GHU�(LQIOXVVQDKPH�GXUFK�*URVVDNWLRQlUH��.D�
SLWDOPDUNW���5HFKW�XQG�7UDQVDNWLRQHQ�;,,,��(,=���(XURSD�,QVWLWXW�=�ULFK��6FKXOWKHVV�
9HUODJ��=�ULFK�������

��3DVOÕ��$OL��³$QRQLP�2UWDNOÕNWD�.RQWURO�6DKLELQLQ�g]HO�'XUXPX´��øVWDQEXO�hQLYHUVLWH-
VL�+XNXN�)DN�OWHVL�0HFPXDVÕ��&LOW�����6D\Õ����������V����������

��3O�VV�� $GULDQ�� ³+DIWXQJ� DXV� IDNWLVFKHU� 2UJDQVFKDIW� ±� 5LVLNHQ� YRQ� $NWLRQlUSRROV��
%HLUlWHQ�XQG�6WHXHUXQJVDXVVFK�VVHQ´��,QVROYHQ]��XQG�:LUWVFKDIWVUHFKW����������V��
������

��3RUR\��5HKD��7HNLQDOS��hQDO��7HNLQDOS��*�O|UHQ��³2UWDNOÕNODU�+XNXNXQGD�2UJDQODUÕQ�
6RUXPOXOX÷X´��øVWDQEXO�hQLYHUVLWHVL�+XNXN�)DN�OWHVL�0HFPXDVÕ��&LOW��������6�������
������V����������

��3XODúOÕ��+DVDQ��³7HN�2UWDNOÕ�$QRQLP�ùLUNHWWH�<|QHWLP�.XUXOX�h\HOHULQLQ�6RUXPOX�
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OX÷X� YH� øVYLoUH� )HGHUDO�0DKNHPHVL¶QLQ�%XQD� øOLúNLQ�ho�.DUDUÕ´��Banka ve Ticaret 
+XNXNX�'HUJLVL��&LOW�����6�����������V���������

��3XODúOÕ��+DVDQ��³.XUXPVDO�6RV\DO�6RUXPOXOXN�%D÷ODPÕQGD�8OXVODUDUDVÕ�øQVDQ�+DNODUÕ�
YH�dHYUH�6WDQGDUWODUÕQÕQ�dRN�8OXVOX�ùLUNHWOHULQ�0HUNH]�<|QHWLP�2UJDQÕQÕQ�+XNXNv�
6RUXPOXOX÷XQD�(WNLVL´��%DQND�YH�7LFDUHW�+XNXNX�'HUJLVL��&LOW�����6�����������V�������

��5REHUWR�� 9LWR�� 7U�HE��+DQV�5XGROI� �+UVJ����Personengesellschaften und Aktienge-
sellschaft – Vergütungsverordnung Art. 530-771 OR – VegüV��&+.���+DQGNRPPHQ�
WDU�]XP�6FKZHL]HU�3ULYDWUHFKW�����$XIODJH��6FKXOWKHVV�9HUODJ��=�ULFK���������$QÕOÕú��
&+.�25��<D]DU��$UW�����1����

��6FKlIHU�� &DUVWHQ�� ³5HFKWH� XQG� 3IOLFKWHQ� GHV� SULYDWHQ� *UR�DNWLRQlUV� �����´�� ZHR- 
Zeitschrift für das gesamte Handelsrecht und Wirtschaftsrecht��&LOW� �����6D\Õ������
������V����������

��6FKPLGW��3DWULFN��%XUFNKDUGW��&KULVWRSK��³%XQGHVJHULFKW��,��]LYLOUHFKWOLFKH�$EWHLOXQJ��
8UWHLO��$B���������YRP����2NWREHU�������]XU�3XEOLNDWLRQ�YRUJHVHKHQ���$��$*�JHJHQ�
%��,QF���9HUWUHWXQJ�GHU�$*��$UW������XQG����II��25���IDNWLVFKH�2UJDQVFKDIW´��AJP- Ak-
WXHOOH�-XULVWLVFKH�3UD[LV��6D\Õ����������V����������

��6XWHU��&ODXGLD��'HU�6FKDGHQ�EHL�GHU�DNWLHQUHFKWOLFKHQ�9HUDQWZRUWOLFKNHLW��66+:�
6FKZHL]HU�6FKULIWHQ�]XP�+DQGHOV��XQG�:LUWVFKDIWVUHFKW��'LNH�9HUODJ��=�ULFK�������

��9HWWHU��0HLQUDG��'HU� YHUDQWZRUWOLFKNHLWVUHFKWOLFKH�2UJDQEHJULII� JHPlVV�$UW�� ����
Abs. 1 OR��66+:���6FKZHL]HU�6FKULIWHQ�]XP�+DQGHOV��XQG�:LUWVFKDIWVUHFKW�%DQG�
1U�������'LNHU�9HUODJ��=�ULFK�������

��9HWWHU��0HLQUDG�� *XW]ZLOOHU�� 5RPDQ� 6��� ³)DNWLVFKH� 2UJDQVFKDIW� LP� .RQ]HUQ� �� (LQ�
NXU]HU�hEHUEOLFN´��*HV.5�*HVHOOVFKDIWV�� XQG�.DSLWDOPDUNWUHFKW�� 6D\Õ� ��� � ������ V��
��������

��9RJHO�� $OH[DQGHU�� ³1HXHUH� 7HQGHQ]HQ� LP� .RQ]HUQ�KDIWXQJV�UHFKW´�� LQ��Festschrift 
I�U�-HDQ�1LFRODV�'UXH\�]XP�����*HEXUWVWDJ��=�ULFK��������V����������

��YRQ�GHU�&URQH��+DQV�&DVSDU��Aktienrecht�����$XIODJH��6WlPSIOL�9HUODJ��%HUQ�������

��YRQ� GHU� &URQH�� +DQV� &DVSDU�� &KDPPDUWLQ�� &DWKHULQH�� ³%HPHUNXQJHQ� ]X� GHP�
'pFKDUJHEHVFKOXVV�(QWVFKHLG�GHV�6FKZHL]HULVFKHQ�%XQGHVJHULFKWV��&����������YRP�
����-XQL������L�6��$��$*��.OlJHULQ�XQG�%HUXIXQJVNOlJHULQ��JHJHQ�%���&��XQG�'���%HN�
ODJWH� XQG� %HUXIXQJVEHNODJWH�´�� 6=:�56'$�6FKZHL]HULVFKH� =HLWVFKULIW� I�U� :LUWV-
FKDIWV��XQG�)LQDQ]PDUNWUHFKW��6D\Õ����������V����������

��:DWWHU��5ROI��³8QDEKlQJLJNHLW�YRQ�9HUZDOWXQJVUDWVPLWJOLHGHUQ�±�7HLO�,,��'LH�7KHR�
ULH´��RR-VR- Recht relevant. für Verwaltungsräte��6D\Õ����������V������
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