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BJIUAHUE MOJIOKEHUN O HEBO3MOXKHOCTH UCITIOJTHEHUU
OBA3AHHOCTHU HA KOMMEPYECKHUE OTHOIINEHHUSA B TYPEHKOM
3AKOHOJATEJIbBCTBE

Dr. Ogr. Uyesi Nazim AKSOY«

AHHOTAaIUA

N3-3a Bupyca Covid-19, koTopblil 3axBaTiil MUp U ObUT 00BSBIEH BCEMUPHON OpraHu3anueit
3apaBooxpaHenus (BO3) manmemuei, y MHOTHMX KOMMEpPYECKHMX MpPEINPUSATHA ocimaduics
TOPTOBBIN UK. JTa SMUJAEMHUS, CO31aB OCHOBY, KaK B SKOHOMHUYECKOM, TaK U B IOPUIUYECKOM
IJIaHe, BBIHYAWJIA KOMMEPYECKHMM  MpPEANPUATUSM  MPEKpaTUTb  MHOTHE  JEJIOBBIE
B3aMMOOTHOUIEHHS] C MapTHEPAMU IO HEXENATebHBIM IpUUMHAM. AHaJIOTMYHAs CUTyalus B
Typuuu Obuta UCTIBITAHA, B CBSI3U C PE3KUM pocToM BamoThl B 2018 romy. OgHaKo HBIHEIIHSSA
CUTyalusi, u3-3a €€ II0OAJBbHOr0 XapakTepa, M0 CPaBHEHHIO C MPEeAbIAyIIMMU KpU3HUCaMU
IpeACTaBsieT ropa3fo Ooyiee cepbe3Hyl0 Yrpo3y. EcTecTBeHHO, 4YTO dSmnuaeMus Takxke
MOBpeIuIa IPaBOBbIM OTHOIICHUSM, KOTOpbIE MOBIMSIM Ha OOIIECTBEHHYIO >KU3Hb. B
MOI00OHBIX KPU3UCHBIX CUTYalUsX BaKHBIMH OYyJlyT TaKue€ BOIMPOCHI, KaK; KaKHe MOJIOKEHUS 110
3TOMY BOIIPOCY COAEPIKATCSl B TYPELKOM 3aKOHOJATEIbCTBE, HEOOXOAWMO JIM HEMEIJICHHO
MEepPexXo/IuTh K CyneOHOMYy IIpolieccy, Kak 3TH CHOpbl OyayT pemaTbcsi ¢ TOYKH 3peHUus
KOMMEpPUECKUX MpeanpusTiii u T.4. JlaHHOe ucciieoBaHME HANpaBiIeHO HAa TO, YTOOBI IO
BO3MOXKHOCTH cOOpaTh IO 3TOMY BOIpPOCY HEOOXOAMMbIE JaHHBIE 3aKOHOAATEIbHBIX
MOJIOKEHU, OCHOBAHHBIX Ha TOKTPUHE U CYACOHOM MPAKTUKU, B €AUHYIO CTPYKTYpPY.

KiaroueBble cioBa: Typeukoe npaBo, Kommepdeckue oTHomeHus, HeBO3MOXHOCTb
ucrnionHenus, [lorpedurens, dnuaemus.
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THE EFFECTS OF PROVISIONS ON IMPOSSIBILITY OF EXECUTION
OF OBLIGATIONS ON COMMERCIAL RELATIONS IN TURKISH
LEGISLATION

ABSTRACT

The reason of crisis by from COVID-19 virus, which has captured the world and it had
declared by the World Health Organization (WHQ) as a pandemic the business cycle is
weakened. This epidemic has forced commercial enterprises as in the economically and in the
legal sense it to created the ground for many debt relationships to be terminated due to unwilling
reasons. A similar situation due to the sudden rise of the currency in 2018 was experienced in
Turkey. However, due to the global epidemic seen today, it poses a much more serious danger.
Naturally, while the epidemic affected social life, it also damaged the legal relations. As a result,
it is observed that legal disputes have arisen in order to eliminate losses after similar crisis
environments. Issues such as; which provisions in Turkish law are included, whether it is
necessary to proceed immediately to the judicial process and how these disputes will be resolved
for commercial enterprises will be important. With the study, it is aimed to bring together the
provisions of the relevant legislation on doctrine and judicial jurisprudence as much as possible,
and in a single frame.

Keywords: Turkish Law, Commercial relations, Impossibility to perform, Consumer,
Epidemic.

BBenenue

llenpto AaHHOTO UCCIENOBAHMS SIBISIETCS M3yYEHUE aJanTallid WM PaCTOPIKEHUS
KOHTPAKTOB B paMKax JACSITEIbHOCTH, OCYIIECTBISIEMON MPEANMPUHUMATEIIIMA B COOTBETCTBUH C
KOMMEpPUYECKMMHU TOJIOKEHUSAMHU, B pe3ysibTare KOTOPYIO oOXapakTepusoBaia BcemupHas
opranuzanus 3apaBooxpanenus (BO3), kak riobabHy0 colHalbHyI0 KaTacTpody (MaHAEeMHUIO).
[lonoskeHHsT OTHOCUTENIbHO HEBO3MOXKHOCTH MCHOJHEHUSI B TYpPELUKOM 3aKOHOJATENIbCTBE
perymupytorcst B crathix 136-138 Typenkoro koaekca obs3atensctB Ne 6098 (TKO).
Amnanornunsle nonoxenus (bemos, 2016, ¢. 23) npeaycMoTpensl ctatbéin 451-oi ["paskmanckoro
konekca Poccumiickoit ®eneparuu ot (IKP®) 30.11.1994 u Ne 51-®3 ¢ 3aroinoBkom
«/I3MeHeHne U pacTOPKEHUE JIOTOBOPA B CBSI3U C CYIIECTBEHHBIM U3MEHEHHEM OOCTOSITEIHCTBY.
B crpane B pamkax kadecTBe Mephl Mo 0Oopb0Oe ¢ maHaeMuedl ObLTM BBEICHBI Pa3IUYHbIC
OrpaHMYEHUs, TaKU€ Kak; MPHU3bIB OCTaBaThCs JOMa, CHayalla OCOOECHHO JUIsl OMpeeseHHBIX
BO3PACTHBIX OIPAaHUYCHHH, a 3aTEM B KPYIHBIX TOpPOJaX OOBSBICH KOMEHIAHTCKUU Yac W T...
(Semsek, 2019, s. 11). B pe3ynpraTre 3TUX OrpaHUYCHHI, TaKWE CUTYyalldd, KaK YBOJHHEHUS,
MPEKPAIICHUs] TOCEIMICHN OM3HEC-IIEHTPOB, 3aKPBITHE TMPEANPUITHI TPOU3OIILIN CEPhEe3HbIE
MOTEPH JI0XOJ0B KOMMEPUECKUX MPEIIPUITUH.
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B cBsi3u ¢ pa3nuuHBIMA HEOOBIYHBIMHM MPUYUHAMH KaK MaHIACMHS W JPYTUE CUTYaIUH, C
JIOTOBAPUBAIOIINX CTOPOH B TIEPBYIO OUYEPEIb JOKHBI 0KHIATHCS MEPETOBOPHI B COOTBETCTBUH
C TIPaBUJIOM JOOPOCOBECTHOCTH JJII TOTO YTOOBI COXPAaHUTh KOHTPAKT, JOTOBOPUBIIHUCH HA
MUHUMAIBHBIX yCIOBUsAX. OJHAKO, €CM Ha IMEeperoBopax IO 3TOMYy BONpocy He Oyxaer
JOCTUTHYTO COTJIAIIIEHWE, CTOPOHBI B KayecTBE KpalHeW Mepwl OyayT oOpamarbCs B CYI.
OcoOeHHO  (opc-MaKOpHbIE  OOCTOSATENbCTBA B  KOHTpAaKTaX, KOTOpPbIE  PEryIHPYIOT
JOJITCOCPOYHBIE TOPrOBbIE€ OTHOUIEHUS, M TMOJIOKEHUS, Kacaloluecs «TPYAHOCTEN» ¢
aJlanTamyei, CeroaHss MOTYT BbI3BaTh MHOTO CIOpPOB u3-3a manjaemun Covid-19. B craTthe B
COOTBETCTBHM C KOMMEPUYECKUMHU WPHUHIMIIAMH OBLT PAcCMOTPEH BOMPOC O CTaryce
MpearpUHUMATENICH 1 TOPTrOBIEB (KyMIIOB U PEMECIIEHHUKOB), a TAKXKE MOTPEOUTENEH, B paMKax
nonoxxkeHui crarer 136-138 TKO.

I. O0s13aHHOCTD, HE MCTIOJIHEHHAS 110 PA3HBIM NPUYUHAM
A. O0uue moJyI0KeHus

B pacropeHn#n 10roBOpPOB WM aIalTallid B COOTBETCTBUH C HOBBIMH YCIOBUSIMH, IIPEXKIE
BCEro, HEOOXOJIMMO NPOKOMMEHTHPOBATh MHEHHE CTOPOH IO TOBOJY JaHHOM CHUTyaluu U
M3710KUTH mo3unuio cropon (Ozdogan, 2017, c. 37). B 5TOM KOHTEKCTe ClieyeT B3IJIAHYTh Ha
OCHOBY JaHHOW CHUTYyaIlMH, T.€. CHauana HaJo0 OMpPEIeNIUTh, YTO HOBBIE YCIOBHS BBI3BaHHI (popc-
MaXOPHBIMH ~ OOCTOSITENIbCTBAMU WM 1O  HENPEABUACHHBIMH  JAPYTUMH  NPUYMHAMU.
CrnenoBarenbHO, Ui PAaCTOPXKEHHsI JOTOBOpAa CTOPOHAMH, JIOJDKHBI OBITh  OIpPEIETICHbI
000CHOBaHHbIE MPHUYMHBI B paMKax JOrOBOPHOro mpasa. 138-as crtaThs Oblla NMpUHATA NPU
mmeHennn 3TKO B 2012 romy W3 cTaTbu C 3arojlOBKOM «KPYIICHHE KOHTPAKTHON Oa3bl»
I'paxnanckoro koxexkca I'epmanum (I'KI) m crarted penakrtupoBanach MOJ 3aroJIOBKOM
«UpesmepHasi CI0XKHOCTh UCTIONHEeHU». CUTyalusi, KOTOpasi BBI3BIBAET Ype3MEPHBIE TPYIHOCTH
C HCIIOJIHEHUEM O0S3aHHOCTH, OTHOCUTCS K COOBITHIO, KOTOPOE HE BBI3BAHO JOJKHHUKOM U HE
JIOJDKHO OBITH MperycMOTpeHo 3apaHee. OCOOCHHO B KOHTPAKTaX, KaCAIOUIUXCS KOMMEPUECKUX
OTHOIICHU, OOBIYHO OMPEIENAIOTCS CIy4dan (Popc-MakOpPHBIX 0OCTOSITENHCTB.

[TonoGHBIE TEXHUUECKHE I€TATN B JOTOBOpPaX CTOPOH ¢ HEKOMMEPYECKUM MOTPEOUTENECKUM
CTaTycoOM, Kak IIpaBWJIO, HE OXHAAarTci. Ecam B 10roBopax CTOPOH OTCYTCTBYET
COOTBETCTBYIOILIEE IIOJIOKEHHWE, BOIIPOC PEIIAETCS C IOMOUIbIO JIOMOJIHUTEIbHBIX HOPM
nojioxkeHui 3akoHa TKO u qpyrux 3akoHOB. YUuThIBas 110J100HBIE CUTYallMH, B JAaHHOM Clly4ae
K TMOTpPEeOUTENbCKMM KOHTpakTaMm OyayT mnpumeHstbes cratbu 136-138 TKO, B kauectBe
MPEBApUTENIFHO PEryJIHpYeMbIX JOMOJIHUTENbHBIX monokeHui (Baysal, Uyanik ve Yavuz,
(https://blog.lexpera.com.tr/koronavirus-2019-ve-sozlesmeler/ Jlata nocryma: 01.04.2020).
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B. A0coJII0THAS HEBO3MOKHOCThH

B cootBerctBum ¢ nonoxenueM cratbu 136 TKO, B koTOpOM peryiaupyercs HEeBO3MOKHOCTb
UCIIOJIHEHUSI B IEJIOM, YTBEPXKAAETCS, YTO B Ciy4yae, €CIU HCIIOJIHEHHE BBIILJIATHl JOJra
3aeMINHUKA CTAHOBUTCS HEBO3MOXHBIM, 3a€MINUK UMEET MPaBO OBITb CBOOOIHBIM OT BBITLIATHI
J07Ta TPU YCJIOBHH, YTO OH HEMEIJICHHO MPOUH(OPMHUPYET KPEAUTOpa O JAHHOW CHUTYyAIlHH.
[TprunHaMu HEBO3MO>KHOCTH MCIIOJIHEHUS, IO KOTOPBIM 3a€MILUK HE MOKET OBITh MPUBIICYEH K
OTBETCTBEHHOCTH, SIBJISIIOTCS BHEIIHHUE (DaKTOPBI, & UMEHHO, (pOpC-MaKOPHBIE 0OCTOSATENHCTBRA.
Takum 00pa3oM, HE3aBUCUMO OT TOTO, BKIFOUYEHO JIM MOJOXKEHHUE, OTHOCAIIEECS K MPEIMETY B
JIOTOBOP, 3aKIIOYEHHBIN MEXIy KPEIUTOPOM U JOJDKHUKOM, WM HET, MO 3aKOHY, JOJDKHUKY
JaHO MpaBo UCKIOUNTh Bhiwiaty gonra (TKO. cr. 136/1).

HeBo3moxknocte B nmanHoi ctathe TKO omuchIBaeTCs Kak MOCTOSHHAs HEBO3MOKHOCTb.
OnHako B HEKOTOPBIX CHUTYalMsIX Takash HEBO3MOXHOCTb HOCHUT M BpPEMEHHBIM Xapakrep. B
cooTBeTcTBYMOIIEH cTathe TKO WM B MHBIX CTAaThAX 3aKOHA O HEBO3MOKHOCTH HCIIOJIHEHHS
BBITIJIATHI JIOJITA BPEMEHHOT'O XapakTepa HET HUKAKUX MOJI0KEeHH. Bonmpoc mbITajics permmThes ¢
MTOMOIIBIO JOKTPUHBI U C CyAeOHBIME perteHussMUA. COTJIaCHO 3TOM TOYKE 3peHUsl, HECMOTPS, YTO
BpEMEHHAasi HEBO3MOKHOCTh HE MPUBOAUT K MPEKPAIICHUIO 33/I0JKEHHOCTH, OHA, KaK MPaBUIIO,
npuBeneT K aedonty 3aemmuka. OaHAKO, COTJIACHO JIPYrOMY MHEHHIO, YTBEPXKIACTCS, YTO MPHU
BPEMEHHOM HEBO3MOKHOCTH, KOT/Ia CTOPOHBI MTOJUUHSAIOTCA CBOEH TMIIOTETUYECKOW BOJIE, AaTa
HCTIONHEHUS OyJIeT OTIOKEHA JI0 HCUE3HOBEHMS caMoii HeBo3MoxkHocTH (Oguzman ve Oz, 2017,
c. 462; Ozgelik, 2014, c. 584). Muenue I'enepansHoit Accambien 3akoHa BepXoBHOro cyja 1o
JaHHOMY Bompocy B pemieHusx or 28.04.2010 u mnponymepoBannoit 2010/15-193-235
MOATBEPKIaeT MHEHHE O TOM, YTO JaTa HCIOJHEHHs OyAeT MepeHeceHa 10 YCTpaHeHUus
uneso3moxkaoctr (Yargitay HGK’nin 28.04.2010 tarihli E. 2010/15-193 ve K. 2010/235, www.
kazanci.com.tr [lara goctyma: 02.04.2020). Eciiu HeBO3MOXKHOCTh MCIIOTHEHHSI BBITUIATHI JIOJTA
TOJIBKO YacTU4YHO, B cTathe 137 TKO mpeaycMOTpeHO, YTO JOKHUK W30aBUTCS TOJBKO OT TOM
4acTH, KOTOpas HEBO3MOXKHA. Ecnu W3 IOroBOpa 4ETKO MOXHO OyJIeT BBISICHUTH, UTO TaKas
JacTUYHas HEBO3MOKHOCTh UCTIOTHEHUS BBITUIATHI I0JITa, €CIIM 3apaHee Oblia MpeaycMOTpeHa B
KOHTPAaKT€ M B 3TOM CIIy4ae€ CTOPOHBI HE 3aKIIOYMIN Obl KOHTPAKT, TO BCS 3aJ0JKEHHOCTh
noybkHUKa Oyner cunrtathes npekpaiénnoi (TKO. cr. 137/1).

B npopomxeHue crarbu peryJMpyeTcs CUTyalllsi B JIOrOBOpax € 3arpy3kKod B3aMMHOU
3310JOKEHHOCTH. COOTBETCTBEHHO CTaTbW TOBOPUTCS, YTO BO B3aUMHBIX JOJTax, €CIH JOJT
OJTHOM CTOpPOHBI CTAHOBUTCSI YAaCTHUYHO HEBO3MOXXHBIM U KPEIUTOP JKEIACT BBIIOJIHUTH
YaCTUYHOE UCIIOJHEHHUE, BCTPEUHOE JIeHCTBUE OyAeT BBINOJIHATHCS C TAKOH K€ MPOBOPHOCTBIO.
Opnako, eciii KpeJUTOp HE COIJIaceH C TaKUM YaCTUYHBIM MCIOJHEHUEM WM €CJIM BCTPEYHOE
NeWCTBUE SIBJIAETCS HEJETUMBIM UCIIOJIHEHUEM, TO HA HEBO3MO>KHOCTb UCIIOJIHEHHUs Jjora OyayT
MIPUMEHATHCSI TOJIOKEHUS 0 TToTHOM HeBo3MokHOCTH (TKO. cT. 137/1).
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C. ®opc-maxop

B Typernkom 3aKOHOIATENbCTBE MOJ0KEHUSI OTHOCUTEIBHO (POPC-MAXKOPHBIX 00CTOATENbCTB
PETYIHPYIOTCS OrpaHMYCHHBIMH IpaBUIIaMH (Kazum,
https://www.garant.ru/ia/opinion/author/kazin/covid-19-kak-fors-mazhor-//1ata JIOCTyTa:
15.04.2020). B 3akone o goroBopax rocyaapcTBeHHbIX 3akymok Ne 4735 (3I'3) u Obmem
YBEJOMIICHHE O TOCyAapcTBeHHBIX 3akynkax (OVYI'3) umMeroTcs mMoMoXKeHus, KacarolInuecs
npuurH (HOpC-MaKOPHBIX OOCTOSTENBCTB, BOZHUKAIONINX B XOJIE BBITIOJHEHUS KOHTPAKTOB. B
10-ii craThe yka3aHHOTO 3aKOHA MEPEUYMCICHBI NPUYHHBI (HOPC-MAKOPHBIX OOCTOSTENIBCTB U
yCJIOBUS, HEOOXOIMMBIE Ul MPUHATHA B KayecTBE (OpC-MaKOPHBIX 00CTOATeNsCTB. B 25.3-i
cratbe OYI'3 53T0 monoxxkeHwe OBUIO TOBTOPEHO ISl TIOSICHEHUS TIOJIOKEHHUS 3aKoHa.
COOTBETCTBEHHO JaHHBIX HOPM, CIy4yad, NPHUHATHIE KaK «(HOpc-MakOpHBIE OOCTOATENbCTBAY,
CIIe Iy FOLITHE:

- CTUXHIiHBIE OEICTBYS,

- FopUanYecKast 3a0acTOBKa,

- o01IEee PIIHAEMUYECKOE 3a00JIeBaHHE,

- YacTUYHAas WM o0IIas MOOMITM3aIIMOHHAS JCKIapalys,

- WHBIE TMOJNOOHBIE CUTyallud OyAyT ONpeAeieHbl MpU HEOOXOAMMOCTH OpraHOM
rocyaapctBeHHbIX 3akynok (3413 ct. 10/1, OYI3 ct. 25.3/1).

XoTs1 popc-MaKOpHbIE OOCTOATENLCTBA YIOMHHAIOTCS B 0ojiee 4eM OJHOM IOJIOKEHHUU
Typeuxo Toprosoro 3akona (TT3) (crarem 731, 811, 907, 944, 1287), 3Tu npuuuHbBl ObBUIH
MEepEYMCIIEHbI TOJIBKO B ctaTtbe 907 TT3.

COOTBETCTBEHHO paccMaTpUBAaEeMOM CTaTbU B OMIaBICHUU «HEBBITIOJHEHUE DKCIICTUIIHIN
TIOJIOKEHHUS CIIEYIOUIHE: «... a) Ecim skcnenuius He MOXKeT OBITh OCYIIECTBIICHA U3-3a CMEPTH,
00e3HN WM TMOJOOHBIX (HOPC-MaKOPHBIX OOCTOSATENHCTB, JOTOBOP OyIeT aBTOMATUYECKU
aHHYJTUpOBaH 0e3 Kakux-mubo oOs3arenscTB mo kommnencauum» (TT3 cr. 907/1-a). Oanako
BepxoBHEIH cy MPUHUMAET Pa3IMIHBIC PEIICHHUS] OTHOCUTEIIBHO BO3MOXKHBIX (hOpC-MaKOPHBIX
obcrostenbeTB. (Yargitay 9’uncu HD. 25.4.2008 giin 2007/16205 E, 2008/10253 K., Yargitay
9’uncu HD’nin 20.11.2018 tarihli E. 2016/14140 ve K. 2018/21011, www. kazanci.com.tr /lara
nocryna: 03.04.2020). Pemenue BepxoBHoro cyna (BC) 3akmtouaercs B cienyromniem: «®opc-
MaKOp - 9TO YPE3BBIYAWHOE COOBITHE, KOTOPOE MMPOUCXOIUT BHE JICATEITHHOCTH OTBETCTBEHHOTO
JMIA ¥ JOJDKHUKA, YTO IPUBOJUT a0COIIOTHBIM M HEH30€KHBIM 00pa30M K HapyIICHUIO OOIIeH
HOPMBI TIOBEACHUS WJIH JOJra, KOTOPYI0 HEBO3MOXHO TIPEIBUIACTH W IMPOTHBOCTOSTH.
CruxuitHble Oe/ICTBUS, TAKHE KaK 3eMJICTPSCEHUE, HABOAHCHHE, MT0KAP U SMUIEMHUS, CUUTAIOTCS
bopc-maxkopHbiMu obcTosiTenbeTBamm» (Yargitay HGK’nin 27.06.2018 tarihli E.2017/90 ve K.
2018/1259, www. kazanci.com.tr J/Iata moctyma: 03.04.2020).
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B nokTpuHE TOBOpPHUTCA, 4YTO AHAIOTUYHBIM O0Opa3oM peLIeHHs, MpPUHUMAaEeMBbIe
AJIMUHUCTPATUBHBIMHA OPraHaMH, TAKHC KaK 3aKPbITHUC Hpe,I[HpPI}ITHfI, nperpaibl Ha TPAaHCIIOPTE,
npeObIBaHUE JOMa WM KOMEHJAHTCKHH dYac, MOTYT OBITh OIHCaHBl Kak (HOpc-MaKOpHBIE
OGCTOSITG.HBCTB& A pCAJIBHBIX W HOPHUAWYCCKUX JIUI[, HOABCPrarOlIuxcda HUX BO3I[€I>'ICTBI/IIO
(Baysal vd., https://blog.lexpera.com.tr/koronavirus-2019-ve-sozlesmeler/ Jlata mgoctyma:
01.04.2020).

D. YUpe3mepHasi CJIOKHOCTH UCIIOJTHEHHSI 00sI3aHHOCTE

[TpuHSATO cCYUTATh, YTO B JTFOOOM JIOTOBOPE, 3AKITFOYAEMOM KOMMEPYCCKHUMHU WJIH OOBIYHBIMHE
NOTPeOUTENSAMH, CYIIECTBYET GalaHC MKy BhIrogaMu KonTparentos (Oguzman ve Oz, c. 566;
Eren 2017: c. 499; Kocayusufpasaoglu, Hatemi, Arpact ve Serozan, c. 269; Antalya, c. 262).
OpHako, COrIaCHO OONICTIPUHATOMY MHCHHIO, KaK B JIOKTPHHE, TaK ¥ B CyJICOHOH NPAKTHKE, B
HEKOTOPBIX clydasx OajaHC MeXay ICHCTBHSIMH MOXET OBITh HApyIIeH, U B pe3yibTare
KOHTPAKT MOXKET CTaTh HEBBIHOCHUMBIM, 110 KpaliHEH Mepe, I OJJHON M3 CTOPOH. DTH CUTYAINH
MOTYT OBITh BBI3BaHBI HEKOTOPHIMH HEOXKHJAHHBIMH NMPUYMHAMHU, HE BHI3BAHHBIMUA CTOPOHAMH,
TaKUMH KaK BOHHa, MOOWIM3alus, BceoOI[ue 3a0acTOBKM, CTUXHHHBIC OCICTBUS,
SKOHOMUYECKUE MoTpsiceHus, snugemun (Arat, c. 29; Oguzman ve Oz, c. 567; Eren, c. 499;
Yargitay 13’lincii HD’ nin 26.11.1982 tarihli E.1982/6186 ve K.1982/7199, www .kazanci.com.tr
Hata nocryna: 03.04.2020). CnenoBarenbHO, 0XKHJIaHUE UCIOJHEHUS KOHTPAKTA JUIsl CTOPOHBI
MPOTHB KOTOPOTO0 M3MEHMJICS OanaHC, He OyJeT MOJHOCTHIO WM YaCTHYHO COOTBETCTBOBATH
caMoMy KOHTPAaKTy, KOTOpOe ObIIO OrOBOPEHO B MepBuuHOM gorosope (Oguzman ve Oz, c. 567;
Dural ve Sari, c. 248).

B TypeuxkoM 3akOHOAATENbCTBE, KAaK YKa3bIBAJIOCh BBIIIE, IOJOKEHUS B CIy4yae, €CIH
CTOpOHA, MMPOTUB KOTOPOT0 U3MEHMJICS OalaHC, UCIBITHIBAET TPYAHOCTH C BBIIIOJHEHUEM CBOMX
00s13aHHOCTEM, BIepBbIe ObLIO ropuandeckr oroBopeHo B crathe 138 TKO 3a Homepom 6098. B
COOTBETCTBUM C IIOJIO)KEHHEM JTOM CTaTbU CTal0 BO3MOMKHBIM aJalTUPOBATh JOJI HU3-3a
Ype3MEepHON NMPOM3BOAUTENBHOCTH WM PAaCTOPTHYTh JOIOBOP ITyTeM BMEIIATENbCTBA CY/bH B
ciydae BblnosiHeHUs onpeneneHHbix ycnoBuil (TKO cr. 138). OCHOBHBIM YCIOBHUEM SIBIISIETCS
TO, YTO 4Ype3BbIYAMHAs CUTyalus, KOTOPYIO HEBO3MOXKHO OBUIO MPEABUICTH, TOJDKHO
BO3HUKHYTh B NEPUOJ IOCIIE 3aKIIOYeHHUs KOHTpakTa. CleoBaTeNbHO, B COOBITUSAX, KOTOpBIE
SIBJIIOTCS TIPEACKA3yEeMbIMU HJIM MPEICKAa3yeMbIMH MPHU 3aKJIIOUYEHUHU J0TOBOPA, HE MO3BOJIUT
aJanTUPOBATh JOJT WIA PACTOPKEHHE JOrOBOpa M3-3a 4Ype3MepHOro ucrnoiHeHus. Hamporus,
UHTepnpeTanus He OyJIeT COBMECTMMAa C NPHHIMIIOM YECTHOCTH, U KOMMEHTapUM ObLIM Obl
HECOBMECTHMBI C IPUHIIMIIOM YECTHOCTH. Y TBEPXKIAETCsl, YTO CTOPOHBI, €CJIM 3HAIOT WJIM MOTJIN
Obl y3HaTh 3TH CIy4yad IpPU 3aKIIOYEHUHU JIOTOBOpA, TO OHM HMMEIOT BO3MOKHOCTH Pa3JIeNIUTh
PHUCKH.
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B nonoxenun crateu 138 TKO, koTopas peryiaupyer 4pe3MEpHYIO CIO0XHOCTh MCIOJHEHHH,
BMEIIIATENILCTBO CYJIbU B KOHTPAKT OBLJIO MPUHATO 1O MPUYMHAM, KOTOPbIE MOTYT BOSHUKHYTb 3a

npesieNaMy yBeJOMIeHUs 1 KOHTpous cropoH. (Oguzman ve Oz, c. 569; Eren, c. 504; Kiligoglu,
c. 276).

Hpyroe ycnosue crarb TKO cocTouT B TOM, YTO 3TH CUTYalMH JIOJKHBI POU30UTH U3-32
HEOXXMJIAHHOW TPHUYMHBI, HE BBI3BAHHOW 3a€MIIUKOM. ODTOT BBIBOJ BBIXOJUT M3 OCHOBAHUS
TOJIOXKEHHUS PACCMAaTPUBAEMON CTaThH «... MO MPUYUHE, KOTOpask HE UCXOJUT OT JOJDKHHUKA ...».
[ToaTOoMy, ecnu HenmpenBUACHHAS CUTyallMs BO3HHUKIIA MO NMPUYUHE, BOSHUKIIEH OT JODKHUKA, S
CUMTAlO, YTO JIOJDKHUK OYyJeT HECTH OTBETCTBEHHOCTH cO craTheil 112, a He cratheit 138 TKO.
OnHako B 3TOM cllydae, €Cliu JIOJDKHUK JOKAXKET, UTO yliepOa BO3ZHUK HE 10 €ro BUHE, TO OH, HE
OyZeT HecTH OTBETCTBEHHOCTH 3a Bo3MelleHue ymepba npyroii croponsl (Kaplan, c. 150 vd.;
Oguzman ve Oz, c. 569; Eren, c. 504; Kilicoglu, c. 276).

Crnenytomiee ycioBue K npuMeHeHHIO AaHHOM ctatbu TKO 3akimtoyaercs B TOM, 4YTO
CyLIECTBYIOIIME (DAaKThl JOJDKHBI M3MEHHUTHCS B OTHOILIEHUM 3aeMIIUKa BO BpeMs JIEHCTBUS
JI0rOBOpa, 4TO OyJeT MPOTUBOPEUUTH NpaBUiIaM 4YecTHOCTH. B 242-m a63ane I'paxmaHckoro
Kogekca ['epmaHMHM, KOTOpPBHIH paccMaTpuUBaeTCs KaK OCHOBAaHHWE [UISI  YIOMSIHYTOTO
MIOCTAaHOBJEHMS]  MOJA  Ha3BaHueM  «JVIcronHeHHe B COOTBETCTBMM  C  INPABUIIOM
JT0OPOCOBECTHOCTHY, TIPABUIIO YECTHOCTH BBIPAXKAETCSl CIIEIYIOIUM 00pa3oM: «3aeMIuK 00s3aH
JIeCTBOBATh B COOTBETCTBUM C TPEeOOBaHUSMH TOYHOCTH M YECTHOCTH, Kak TOro Tpedyer
toproBas Tpaaunus» (§ 242 Leistung nach Treu und Glauben “Der Schuldner ist verpflichtet, die
Leistung so zu bewirken, wie Treu und Glauben mit Ricksicht auf die Verkehrssitte es
erfordern.” https://www.gesetze-im-internet.de/bgb/ 242 html [lara moctyma: 04.04.2020). B
JOKTPUHE HTOT BOIPOC OLICHUBAJICA B paMKax NPHUHILMIIA [PUBEPKEHHOCTU JOTOBOPY.
CoOTBeTCTBEHHO, OBLIO yKa3aHO, YTO STOT NPHUHIUI, KOTOPBIM HpUMEHsSeTcs B 3aKOHE O
JIOTOBOpaxX O TOM, YTO KaXKJbIil JOHKEH COONIOAAaTh MpaBHJIa YECTHOCTU MPHU OCYLIECTBICHUU
CBOETO IpaBa, I0JKEH MPUMEHSATHCS OTPAaHUYEHHO B CIy4yae ype3MepHoro ucnoiaHenus. [loromy
YTO, B NPOTUBOIOJIOXHOM TOJKOBAHUHU JAHHOTO TpaBWia, OH OyAeT OCHOBAaH Ha IMPUHLUIE
coONIo/IeHns JOroBOpa, M 3Ta CHUTyallUsi MOXET MPOTUBOPEUUTH 3[PABOMY CMBICITY
crpasennuBocTH jgorosopa (Reisoglu, c. 399; Oguzman ve Oz, c. 567). OaHako B JOKTpHUHE
MOJTYEPKUBACTCS, YTO €CIM BCE CHTyalluUd Ype3BbIYAWHBIX COOBITHH, TakWX Kak BOiiHa,
BOCCTaHHE, 3eMJIETPACEHUE, TOJI0]], CTUXUHHOE OeCTBUE, TshKenask HHOISIUS 3arpy3UTh TOJIBKO
JUIA 3aeMINUKa, TO A3TO W 1O MPUHIUIY paBEHCTBA CTOPOH OKAXET pa3pyLIUTEIbHOE
BO3/IEUCTBUE, KOTOPOTO 3a€MIIUK HE CMOXKET MpoTuBOCTOATH (Eren, c. 500).

[locnennee ycnoBue nanHou cratbu TKO cocTouT B TOM, YTO 3a€MILUK €IIE€ HE JIOJKEH
WCIIOJTHUTB CBOW JIOJT MJIM OCYIIECTBUTh CBOW JOJT COXpaHss CBOM MpaBa, BOSHUKAIOIINE U3-32
YpE3MEPHOU CIIOKHOCTH HCHONHEHUsA. K TakoMy BBIBOJY MOHO IPUWTH W3 IOJOKECHHS
nanHoro tekcra (TKO cr. 138). Cnenyer cpazy OTMETHTh, YTO MPHU PeaTU3aALMNU 3THX YEThIPEX
YCIIOBHM, MEPEYUCICHHBIX BbIIIE, CTOPOHBI HE MOTYT ABTOMAaTHMYECKM aJalTUPOBATh CBOU
KOHTPAKThI B COOTBETCTBUU C HOBBIMH YCJIIOBUSIMU WIIM PACTOPTHYTH JOTOBOP.
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[Ipexxne Bcero, CTOPOHBI AOJKHBI IPOBECTH MIEPETOBOPHI B paMKax IIpaBUIa YECTHOCTH U €CIIU
OT IIEPErOBOPOB HE BBIMJET €IUHOIIIACHE, TO TOJIBKO TOIa CTOPOHBI JOIOBOpPa, OOPATUBLIMCE K
CyJlb€, CMOTYT MOTPeOOBaTh aJaNTallli0 KOHTPaKTa B COOTBETCTBUU C HOBBIMM YCIIOBUSIMHU HJIN
K€ paCTOP’KEHUsI KOHTPAKTA.

N3 tekcra cratbu TKO BBIXOOUT BBIBOJ, 4YTO IIpU CIIy4ae pa3HOIJacus CTOPOH B
COOTBCTCTBMH C HOBBIMH YCIIOBUAMU, 0e3 BMeIIaTelLCTBA cyaa O0roBop aBTOMATH4YCCKH HEC
npekpariaercs  (http://www.erdem-erdem.av.tr/yayinlar/hukuk-postasi/sozlesmelerin-degisen-
kosullara-uyarlanmasi/ [lara nocryna: 05.04.2020).

II. Pemiennst BepxoBHoro cyna

MoxHO cKa3aTb, 4YTO MHCTUTYT aJanTaluy J0roBopa Ioja 3aryiaBueM «YpesBbluaiiHas
CJIOKHOCTh HCIIOJIHEHUS» OTpa3uiicad Ha ropuaudeckoil ocHoBe B cratbe 138 TKO. Ilockonbky
no ynomsnytoro nonoxenus TKO, B cyeOHBIX pelieHusx 3aliuTa CTOPOHBI B Ype3BbIYATHON
CIIO)KHOCTH HCIIOJHEHUS, NPEeJyCMaTpUBAJIOCh C TOYKM 3pEHUs IpPaBWJI UYECTHOCTU U
cnpaBemymBoctr (Yargitay 13’°tincti HD’nin 30.03.1995 tarihli E.1995/3221 ve K. 1995/3147,
www.kazanci.com.tr Jlatra poctyna: 04.04.2020). AnHanoruuHbiM 00pa3oM, B pELIEHUU
BepxoBHOro cyaa MOCTaHOBIIEHO, YTO K TOMY, KTO MOJKET NpEACKa3aTh CUTyallMl0 Ha OCHOBE
MIPUHIIMIIA YECTHOCTH, HE MMEET MPaBO aJanTUpPOBaThCs ¢ JaHHOW cTtartbed (Yargitay 13’lincii
HD’nin 17.05.2001 tarihli E.2001/4384 ve K.2001/5327, www .kazanci.com.tr /lata mocryma:
04.04.2020).

Kpome Toro, B pemenusx BepxoBHoro cyaa yTBepXKAalloCh, 4YTO CHUTYyallus,
npegycMoTpenHas crtatbédl 136-m TKO, uyTo 3a70JKEHHOCTh NIpEKpallaeTcs B pe3yJibTare
MOCTOSTHHOM HEBO3MOXXHOCTH. Torjma Kak TmoJiokeHue perynupyemoit cratbeit 138 TKO,
MPUHUMAETCA BO BHHMMaHUE, UTO 3aJ0JDKEHHOCTh MPEKPALAeTCs U3-3a 4pe3MEpHOM
MIPOU3BOIUTEIBHOCTH 110 BPEMEHHBIM PUYHUHAM.

Hanpumep, Obuto 3asiBieHO, YTO BIMSHHE TrioOanbHOW smuaemun, kak COVID-19, Ha
JOJITOCPOYHBIE JOTOBOPHBIE OTHOIICHHS, TaKMX KaK apeH/la, MOXET CUYUTAThCA HE H3-3a
MOCTOSIHHOM HEBO3MOXHOCTH, a M3-32 BPEMEHHO TPYJHBIM WJIM HEBO3MOXHBIM HCIOJHEHHUEM
nonra. Taxke ObUTIO 3asBJIEHO, YTO BepXOBHBIN CyIl B PEIICHUH MPUHUMAET MHEHHE, YTO MPHU
BPEMEHHON HEBO3MOKHOCTH CTOPOHBI JIOJDKHBI OCTaBATHCS CBSI3aHHBIMU C JJOTOBOPOM B TCUCHHE
OTPEJICTICHHOTO BPEMEHHM HCTEUYEHHS «IE€pHOJia TOJEPAHTHOCTU JoroBopa». W ¢ ucreueHuem
3TOrO MEepPUOo/a, JOTOBOP OOJbIIe HE OYIET ABISATHCS 00SI3aTEIBHBIM Ul CTOPOH, U 3TO JOJKHO
OTIPEIEIATHCS OTACIBHO B COOTBETCTBUU C KaXIbIM KOHKPETHBIM citydaeM. ClienoBareiabHO, B
KOHIIE 3TOTO Tepro/ia JOJDKHUK CMOXKET M30aBUTHCSI OT MCIIONIHEHUs cBoero noira (Baysal vs.,
(https://blog.lexpera.com.tr/koronavirus-2019-ve-sozlesmeler/ Jlata mocryma: 01.04.2020).
JHpyroe aHamorndHoe penieHrne BepxoBHOTO Cy/1a 3aKITF0YaeTCsl B CJICIYIOMIEM
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«...YuuTbIBasi BBIIICTIPUBEICHHbBIC MOSCHEHHS, KacalolMecss KOHUENIHMA moTrpeOuTeneil u
MOTPEONUTENBCKUX KPEIUTOB, OTHOCSIIEroCcs K KOHKPETHOMY COOBITHIO, MIPUHSATHE PEIICHUE O
COIIAIIEHUH O KpPEOUTEe MEXAYy CTOpOHaMu Mo cmbiciay cratbu 10 3akona Ne 4077 Hocut
XapakTep J0roBopa O MOTPEOUTEIHCKOM KpEAWTE, SIBIISETCS 00s3aTelbHbIM... B 3TOM ciyuae
00sI3aHHOCTh PACCMOTPEHHS Jela B KOHKPETHOM Ciyd4ae MNPHHAMICKHUT CYyAy II0 Jelam
norpebutencity (Yargitay HGK’nin 19.03.2003 tarihli E.2003/11-117 ve K.2003/169 bkz.
www.kazanci.com.tr 04.04.2020.)

N3 »TOro pemieHWss MOXKHO CHENaTh BBIBOJA, YTO MPEANPUHUMATENN CO CTaTyCcoOM
(bU3MYECKOT0 JIHIIA, CYUTAIOTCS MOTPEOUTENSIMHU, U TOATOMY UM CJEIyeT MpUjlaraTh MoJI0KCHHUS
B cooTBeTcTBUU C 3akoHOM «O 3amure npas notpedutenei» (33II1-TKHK). B noxrtpune
yKa3bIBaeTCs, YTO BEpXOBHBIN aneyuIIMOHHBIA Cyl, TPUHSB TaKOe peIIeHHEe, Cy3mI chepy
MIPUMEHEHUsI KOMMEPUYECKUX TOJIOKeHUH ¢ 3Toi mosunuu (Bahtiyar ve Biger, c. 415). Mexmy
TEM I0JIE3HO YIOMSHYTh pelieHue BepxoBHoOro cyna, kacarouuecs: 003aHHOCTH J€MCTBOBATh
OCMOTPUTENBHO IPEAIPUHUMATENISIM. BEpXOBHBII Cy/ IPUHSI CIIEAYIOLIEE PELICHHE:

«B nameit crpane ¢ 1958 roga oObsBIsSeTCS AeBalbBallUs, B pe3yjbTaTe Yero CTOMMOCTH
TYpeLKOW JUpbl CHWXKaeTcs Mo oTHoweHuto K pomiapy CIIA u npyruM HMHOCTpaHHBIM
BamtoTraM. HectabunpHas sKOHOMHYECKasi CUTyallusl B Halllel cTpaHe SIBJSETCS MpeicKa3yeMbIM
IIPEUMYIIECTBOM CO CTOpPOHBI HCTHA, T.e. MNpeanpuHumarensd. Kak omnucaHo Bblle,
HKOHOMHMUYECKHE MaKeThl OTKpbIBatOTCA B TypLUU Ha MPOTSKEHUU MHOTHX JIET, HO HE UMEIOT
JOCTyNa K CTaOWIbHOM 3KOHOMHUKE. DaKTOM SBISETCS TO, YTO JEBalbBAallMM HE SIBISIOTCS
HENpeACKa3yeMbIM MPOMU3BOJIOM JJISl Halled CTpaHbl, U MOJUTHKAa OOMEHHOIO Kypca MOXET
U3MEHUTbCA B Jt00oe Bpems. M3BecTHO, 4TO JeBaibBalMsi M SKOHOMHUYECKHE KPU3UCHI
MIPOUCXOJAT HE BHE3AIHO, a MOCJE ONPECNIEHHBIX SKOHOMHUYECKUX TPYAHOCTEH Ha pbIHKE. 3a
Mmecsny 1o kpusuca B (deBpane 2001 roma, B TO Bpems, Korja ObUIM OYEBUAHBI MPHU3HAKU
HKOHOMHMUYECKOI0 KpHU3HUCa, NPEANPUHUMATENb 3aKJIIOYWI JOrOBOP apeH/Abl B HMHOCTPAHHOM
BAJIIOTE, YTO CBMJIETEIbCTBYET O TOM, YTO OH HE JEHCTBYeT KakK MNpPeayCMOTPUTEIbHBIN
npennpuHumarens.  ClenoBaTenpHO, B KOHKPETHOM Cily4yae, C TOYKM 3pEHHS HCTHA
IpEeINpUHUMATENS, OJHO M3 OCHOBHBIX ycinoBHMH amantauuu: «ToT ¢akt, yTo mociemyromue
(dakThl ObUTM HEmpeacKa3yeMbIMH WM ()aKThl MOXKHO OBLIO NMpeacKa3aTh, HO UX PEe3yIbTaTbl
HeJb3sl ObUTO TPEACKa3aTh, YTO UX BIMSHUE HAa KOHKPETHOE COOBITHE MOXXET OBITh HACTOJIBKO
CEphE3HBIM» HE OBLIO PEaTU30BAHO».

Takum oOpa3zoM, pemeHuem BepxoBHOro cyna B paMmkax oO0s3aTenbCTBa JI€MCTBOBaTh B
KayecTBe NPEyCMOTPUTEIBHOIO MPEANpPUHUMATENST ObUIO YUYTEHO, YTO MpeAlpUHHUMATEINb,
3aKIIIOYMBILIUI TOTOBOP apeHIbl C MHOCTPAHHOM BalIOTOM, JOJDKEH MPOTHO3UPOBATh YOBITKH,
KOTOpbIE MOT'YT BO3HUKHYTb B pe3ysbTaTe KoleOaHWIl BaIOTHI, U MO 3TOM MPUYMHBI JAHHOE
JIeI0 HE paccMmaTpuBajach B KaueCTBE YBAKUTEIbHOW NpuUMHBI JUIsl agantauuu (Yargitay
HGK’nin 12.11.2014 tarihli E. 2014/13-1614, K. 2014/900 [lata noctyna: 01.04.2020)
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BriBOaBI

[TonmoxkeHrss 0 HEBO3MOXKHOCTH HCIIOJIHEHUN OOS3aHHOCTH B TYPEIKOM 3aKOHOJATEIbCTBE
BCcTynuid B cuity B 2012 roay B COOTBETCTBHH H3MeHEHHS Typenkoro kojekca 00si3aTenseTB No
6098 (TKO), kak UCKIIOUECHHE W3 MPHUHIIMIIA MOPAJIbHOM BEpHOCTH. TeM He MeHee, JdaHHas
CTaThsi OblUIa TPHHITA B TYPEIKOE 3aKOHOJATENbCTBO HA OCHOBE [ 'pakIaHCKOTO KOJeKca
I'epmannu (I'KT'), xoTopass perymupyercst 313-m maparpadom moxa 3arojoBkoM «Kpyrierue
OCHOBBI crenkm» [ paxmanckoro kozekca I'epmanun (Bilirgerliches Gesetzbuch BGB - § 313
Storung der Geschéftsgrundlage).

B nensx peammzaumm nonoxeHus crtarbu 138 TKO mnox nHasBanumem «UYpesmepHas
CIIO)KHOCTBY» W JUISL aJalTallud KOHTpaKTa K W3MEHSIOIIMMCS YCIOBUSIM B IEPBYIO OYepellb
OKUJAaeTcs, 4TOObl CTOPOHBI KOHTPAKTa MPOBEIM MEPEroBOphl B paMKax IpPaBHJIa YECTHOCTH.
IloaTomMy cneayeT NmpoBEpUTh, Ha CTaJWMU 3aKIIOYEHHUsS KOHTpPAKTa WM A0 3TOr0 INEpHoAa,
SBJIIIOTCSL JIM UMEIOIMECs Ype3BblUaiiHble MPUUYUHBI MpeJICKa3yeMbIMH MM HeT. [1oCKOoIbKy
YCIIOBHSI, CYIIECTBYIOLIME O 3aKJIIOYEHHs OTOBOPA U KOTOPBIE CTOPOHBI 3HAIOT WM JOJIKHBI
ObITb B COCTOSIHUM TIPEJICKA3aHUs, JOTOBOP HE MOXKET OBITh aJalTHPOBAaH. DTOT pe3yJbTar
BBIXOJUT M3 pelieHus BepxoBHOro cyma o TOM, 4YTO M3-3a NPEACKAa3yeMOCTH KoseOaHMM
BAJIIOTHBIX KYypCOB, BBI3BABIIMX CIIOp, afanTalys KOHTPAaKTa M0 3TOW MPUYKMHE HE MOXKET ObITh
3anpomeHa. C JApyroil CTOpOHBI, JaK€ €CJIM YpPE3BbIYAWHbBIE NPUYMHBI BO3POIWINCH [0
3aKIIFOYEHUs] KOHTPAaKTa MM MO03XkKe, HO OyayT H3y4YeHbl CTOPOHAMM IIOCJTE 3aKIIOYEHUs
KOHTPAKTa, TO OyJIeT BO3MOYKHO M3BJI€Yb BBITO/y U3 MoJoKeHus AaHHo# cratbu TKO.

B nokrpune rosopurtcs, 4ro BepxoBHOro cyn AEMCTBYET M ¢ Apyrol Touku 3peHus. Ilo
MHEHHMI0O BepXOBHOTO cyza, CIOpHOE JIeNI0 TakXKe JO0JKHA OBITh OIEHEHA C TOYKH 3PEHUs TOTO,
SBJISIETCA JIM 3Ta HEBO3MOXHOCTb MCIIOJIHEHUS] OOS3aHHOCTM BPEMEHHOM WIIM IOCTOSHHOM,
4YTOOBl aJaNTHPOBAaTh €€ B COOTBETCTBHM JAHHOTO IOJIOKEHUSA. Eciau HEBO3MOXKHOCTh
00yCJIOBJI€HA IOCTOSHHBIMH HPUYMHAMH, HpPEaycMOTpeHo mnojoxenue crateu 136 TKO, B
KOTOPOM PEryJIHMpYEeTCsl HEBO3MOKHOCTh MCIOJIHEHUsI 00S3aHHOCTH, M KOHTPAKT pacTOpPraercsl.
Ecin HEBO3MOXHOCTh MPOM30ILJIAa IO BPEMEHHBIM IPUYMHAM, OH MOXET CTOJKHYThCS C
BO3pa)XEHHWE OTBETYMKA B CYJE, YTO «IEPHOAA TOJEPAHTHOCTHU JIOTOBOpa» HE MCTEK, Ha
ocHoBanuu ctateu 138 TKO, rme perymupyerca «YpesmepHas CI0KHOCTB» HCIOJTHEHUM
oOsi3aHHOCTH. Ecnm 3TOT mepuoa HOCUT XapakTep, KOTOPbIH HapyIIMT CIpaBeAIUBOTO
pacripeniesieHust 6ajgaHca MEXIy CAEIKaMH CTOPOH M OyJeT MpOoA0JKAThCs B TEUEHHUE JOJITOr0
BPEMEHH, MYyHKT O YpPEe3MEPHOM CIIOKHOCTH MCIOJHEHUHM MOXKET OBbITh NMPUMEHEH, MOCKOJIBbKY
OCHOBA JIOTOBOPA PYXHET.

Kax IIpaBHJIO, KOHTPAKTBI HALCJICHbBI Ha MOAACPKAHUC COXPAHCHHUA B CHJIC, ITOCKOJIBKY
PAaCTOPIKCHUC KOHTPAKTA, 0COOEHHO C TOYKH 3pCHUA HOJITOCPOYHBIX KOHTPAKTOB, HC BCCra
MOJKET OBITH DKOHOMHYECKHM PCUICHUCM.
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B sTOM KOHTEKCTE, €CcM HenpeABUACHHAs TPUYMHA SBIISETCS BPEMEHHOU, CTOPOHBI PACTOPTatoT
CBOM KOHTPAKThl B TEUEHHE OTOTO BPEMEHHOTO TIEPHOJa, HO HWHTEPEC CTOPOH MOXKET
3aKJII0YAThCS B MIPOJOJDKEHNE KOHTPAKTA, MOCKOJIBKY PHCK CO BpeMeHeM wucueszaeT. [lo aToii
npuauHe, momumo 136-ii crareu TKO, Obuto Takke BBeneHo nonoxkenue 138-it crateu B TKO.
Ecnu cTopoHBI B CHUTyalluu Ype3BBIYAMHOTO IOJOKEHUS HE MOTYT TPHHTH K KaKOMY-JTHOO
3aKJTIOYEHUIO B PE3YJIHTATE MIEPETOBOPOB, 0KUIAACTCA OOpallleHHEe B CYJl U BMEIIATEIBCTBO Cy/IbU
B COOTBETCTBUU C OOBEKTUBHBIMH KpuTepusiMu. [Ipw BMemIaTeNnbCcTBE CyIbU TOSBISETCS
BO3MOKHOCTh QJIalITUPOBATh JOTOBOP K YCJIOBHUSIM YPE3BBIUAWHBIX IMOJOKEHUM WIIH, €CIIA ITO
yxe OyAeT HEBO3MOXXHO, PACTOPTHYTH IOTOBOP B BHJE OTCTYIUICHHS OT JOTOBOpa WIIU
pacTOpKEHUEM JIOTOBOPA B IIEJIOM.

B ciydae upe3mMepHOii CIIOKHOCTH UCTIOTHEHHH 00sS3aHHOCTEH, HE MOoABEpras YKCILUTyaTalliH
CTOPOH, OXHUJAETCs COONIOIEHHE JOTOBOPHOro OajaHca B paMKaX OOBEKTUBHBIX MPaBHII
JI0OPOCOBECTHOCTH, U CTOPOHBI OYAYT COOTBETCTBYIOIINM 00pa3oM anantupoBanbl. HezaBucumo
OT TOrO, SIBISICTCSl JU 3asABUTENb MOTPEOHWTENEM WU TPEANPUHUMATENIEM, 3TH BOMIPOCHI
HeoOxoaumo OyaeT pacecMoTpeTh. Micxons u3 monoxenuit Toprosoro kogekca Typruu (TKT) Ne
6102, MOXHO CKa3zaTh, 4YTO B paMKax o00s3aTenbCcTBA  MPEANPUHUMATEIS, Kak
NpeAYyCMOTPUTENIbHBIA  MpeAnpUHUMATENIb, OH  CTPEMUTCS  MPOSBIATH  JIOJDKHYIO
OCMOTPUTENBHOCTh B pa00Tax, CBSI3aHHBIX C KOMMEPYECKUMHU MPEANPUATUIMH, TOIBKO B paMKax
00BEKTUBHBIX KpuTepueB. UTo Kacaercsi pemieHuid BepxoBHOTO cyna, TO CyI MO NPUHIUITY
MPEeIyCMOTPUTEIHHOTO MPEANMPUHUMATENS TOJKYET, YTO OOBEKTHBHBIC PAMKH OYEHb IITUPOKO
MHTEPIPETUPYIOTCS B CIOPAX, KACAIOLIMXCS 3allpOCOB Ha a/IallTalluIo, U YTO 3IPaBOMBICIIAILUN U
MPEAYCMOTPUTEIIbHBIA  MpEANpPUHUMATENb, JIOJDKEH 3apaHee MPEANOJOXKUTh MHOXKECTBO
AJIEMEHTOB B paMKax 00s3aTeIbCTBA IEHCTBUS MO MPABUIIAM OCTOPOKHOCTH.

PexoMenaanuu

Xots BozaerictBue uHbpekuu COVID-19, o0bsBICHHOTO MaHIEMHUEH, Uii KOHTPAKTOB H,
CJIeIOBATEIBHO, /Il BHYTPEHHET0 M MEKIyHAPOIHOTO KOMMEPYECKOTO UK, HaBEpHsIKa OyIeT
aOCOJIIOTHBIM, B COOTBETCTBHU C TYPEUKHM 3aKOHOJATEIHLCTBOM HE CJIEAYeT TOPOIHTHCS C
MIPUMEHEHHEM CYJIcOHON BiacTu Ha ocHoBaHWM noyokeHus ctathyl 138 TKO. OnmHako B Takmx
ciIy4asix, 0 MOE€My MHEHHIO, HauOojee ONTHUMAIbHBIM pPEIICHUEM JUIsi CTOPOH, MOXKET OBITh
MPUHATHE PEIICHUs] 00 YIPaBICHUH CUTYallMeH MOCPEICTBOM COYYBCTBUSI B MaKCHMAIbHO
BO3MO’KHOM CTENEHU MyTEM MEPErOBOPOB MEKIY CTOPOHAMHM, HE3AaBUCUMO OT TOTO, SIBJISIFOTCS JIU
OHH TPEIIPUHUMATEIIAIMA WUJIH HET.

B 3TOM KOHTEKCTE, B TypeLUKOM 3aKOHOAATEIbCTBE, €CIIM CTOPOHBI HAMEPEHBI 3aIPOCHUTH
JIOJITOBBIE OTHOILIECHHS MEKy HUMH IIyTEM BO3BpaTa WM PAaCTOPKEHUS KOHTPAKTA, U €CIU 3TO
HpEANPUHUMATENB/TOPrOBEl, TO €CTh TOT, KTO YIpPaBIsSeT KOMMEPYECKAM OHM3HECOM Jaxe

JaCTHYHO, HO OT CBOET'0 UMEHH, TO 3TOT Ou3Hec Oyaer perynupoBatbes nonoxerusmMu TKT (cr.
12/1, cr. 19 TKT).
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CooTBETCTBEHHO, B COOTBETCTBUM ¢ IMyHKTOM 3 cTaThi 18 TKT, CTOPOHBI NOKHBI YBEAOMIISATH
ApyT JApyra 4yepe3 HOTapuyc, 3aKa3Hylo MOuTy, Teyerpad Wid 3aperuCTpUPOBAHHYIO CHUCTEMY
JJIEKTPOHHOW TOYTHI, UCIOJNB3Yys Oe30macHyo 3JekTpoHHyr noamuchk (ct. 18/3 TKT). B
MPOTHUBHOM CITy4yae yBeIOMJICHUS OyAyT HEeJeHCTBUTEILHBIMU.

Ecnu neperoBopsl 0 NMpeKkpameHuy J0rOBOPOB CTOPOH IPHUBENH K BO3HMKHOBEHMIO CIIOPA,
KOMIIETEHTHBIM M IMPaBOMOYHBIM Cya Ul yperyJnpoBaHUs JTaHHOTO cropa OyAeT olpelesieH
cienyomuM obpazoM. [IpaBoMOYHBIM CyAOM ABJSIETCS CyJ IpH CHOpax, CBSI3aHHBIX C
nosioxkeHusAMu crateit 4 n 5 ToproBoro konekca Typruu, a KOMIETEHTHBIM CyJ CBSI3aH C
MECTOM, TJe JOJDKHO ObITh BO30YXIEHO neno. B KoMMepueckoM HCKe KOMIIETEHLUs CYy/A0B
ompeneneHa 3akoHOM o TpaxmaHckux mpouenypax (3[TI) Ne 6100. OOGmmM KOMIETEHTHBIM
apOUTPaKHBIM Cy/IOM TIEpBOM MHCTAHIIMH TPU YPEryJIUPOBAHUM Jejia SBISAETCS apOUTPaskHBIN
CyJZl TIepBOM MHCTAHIIMM 10 MECTY >KMTEJIbCTBA OTBETUMKA Ha Aary moaauu ucka (ct. 6/1 3T1I).
OpHako JUIsi HEKOTOPBIX CIy4aeB MOXET OBbITh yCTaHOBJIEHA ocobast ropucaukuus. B atux
Cllyyasix KakK apOMTpaKHBI CyJ TEepBOW HWHCTAaHLUUHU, TaK WU apOUTPAXHBIA Ccyn oOmei
IOPUCIUKIUN CUYUTAIOTCA KOMIIETEHTHBIMH. TO ecTh B TeX Ciydasx, KOIJla CYLIECTBYET
creluagbHas OroBOpKa, 0 MOET ObITh BO30YKIEHO B 00OMX KOMIIETEHTHBIX CyJax.
CnenoBaTeslbHO, €CIM CTOPOHBI HE YIOJHOMOYWIM CYyJl B HWHOM pa3pelleHUud CIOPOB IIPU
YpEeryJIupOBaHUM J€ja, BBITEKAIOIIUX M3 HX JOTOBOPOB, KOMIIETEHTHBIM CYJOM SBIISETCS
apOUTpPaXXHBIN CyIl MepBoil nHCcTaHuu obmien ropucaukiuu (Asliye Ticaret Mahkemesi) u uck
JIOJDKEH OBITh MPEABSBICH B CyJl [0 MECTYy >KUTEJILCTBA OTBETYMKA HA ATy IOJAYM JIeNia JUIs
paccMOTpEHMUS.
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EXTENDED ABSTRACT

It is known that from the reason of crisis by from COVID-19 virus, which has captured the
world and it had declared by the World Health Organization (WHQ) as a pandemic the business
cycle is weakened. A similar situation was observed in Turkey, which contributed to the
commercial enterprises becoming unable to conduct their business. This epidemic has forced
commercial enterprises as in economically and in the legal sense it to created the ground for
many debt relationships to be terminated due to unwilling reasons. A similar situation due to the
sudden rise of the currency in 2018 was experienced in Turkey. This situation especially had left
in a difficult situation foreign babysitters and those who received their salaries indexed to foreign
currency.

Since the epidemic of the COVID-19 virus has had and continues to have extremely negative
consequences for the country's economy, such as a large number of deaths, a slowdown in the
country's economy, closure of enterprises, etc., therefore this epidemic has to be accepted as
more important attention among the population. Especially the force majeure circumstances in
the contracts that govern long-term trade relations, and the provisions regarding the “difficulties”
with adaptation, today can cause a lot of controversy over the Covid-19 pandemic.

However, due to the global epidemic seen today, it poses a much more serious danger. In the
country, as a measure to combat the pandemic, various restrictions were introduced, such as the
call to stay at home, first especially for certain age restrictions, and then curfews were announced
on weekends in large cities, etc. As a result of these restrictions, situations such as dismissal,
termination of visits to business centers, and closure of enterprises experienced serious loss of
income for commercial enterprises. Naturally, while the epidemic affected social life, it also
damaged the legal relations. It is noted that legal disputes arise as a result of the termination of
contracts outside the will of the parties in such situations, such as epidemics, natural disasters,
wars, etc.

As a result, it is observed that legal disputes have arisen in order to eliminate losses after
similar crisis environments. Issues such as which provisions in Turkish law are included,
whether it is necessary to proceed immediately to the judicial process and how these disputes
will be resolved for commercial enterprises will be important.

With this study, it is aimed to bring together the doctrinal and judicial jurisprudence of the
relevant legislative provisions in a single frame by combining the doctrine and judicial
jurisprudence as much as possible for the benefit of the consumers as well as the traders.
However, if did not any agreement is reached at the negotiations on this issue, the parties will go
to court as a last resort. Following commercial principles, the article addressed the status of
entrepreneurs and traders (merchants and artisans), as well as consumers, in the framework of the
provisions of articles 136-138 of the Turkish code of obligations (TCO).
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Due to various unusual reasons such as the pandemic and other situations, agreement parties in
the first should be expected to negotiate following the good faith rule to maintain the contract by
agreeing on minimum conditions.

With this study, the following findings have been reached. In the case of the excessive
complexity of the performance of duties without exposing the parties to exploitation, it is
expected that the contract balance will be observed within the framework of the objective rules
of good faith, and the parties will be adapted accordingly. Regardless of whether the applicant is
a consumer or an entrepreneur, these issues will need to be addressed.

However, in Turkish commercial law, traders must act as a prudent businessman. For this
reason, traders will have to observe these obligations when making contracts. Based on the
provisions of the Turkish Commercial Code (TCC), we can say that as part of the obligation of
the entrepreneur, as a prudent entrepreneur, he seeks to exercise due diligence in works related to
commercial enterprises, only within the framework of objective criteria. Concerning the
decisions of the Supreme Court, the court, as part of the obligation to act on precautionary rules
on the principle of a prudent entrepreneur, interprets that the objective framework is very widely
interpreted in disputes regarding requests for hardship and that a sane and prudent entrepreneur
must presume many elements in advance.

Although the impact of the COVID-19 infection, declared a pandemic, for contracts and,
consequently, for the domestic and international business cycle, following Turkish law, it should
not rush to use the judiciary based on the provisions of article 138 of TCO. However, in such
cases, in my opinion, the most optimal solution for the parties may be to make a decision to
manage the situation through empathy as much as possible through negotiations between the
parties, regardless of whether they are entrepreneurs or not. However, in such cases, in my
opinion, the most optimal solution for the parties may be to decide to manage the situation
through empathy as much as possible through negotiations between the parties, regardless of
whether they are entrepreneurs or not.
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