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Written Source of al-Muwatta”: Risalat al-Fara’id

Abstract

Significant studies have been conducted on the origins and development
of Islamic law in the past years. However, in regard to the first century AH, a
lack of solid identified references has raised doubts around the accuracy of the
reported facts during this period. For this reason, we explored a new reliable
document referred to as Risalat al-Fara'id, from the first century. It is accepted
that this work was first written by Zayd b. Thabit (d. 45/665) and then anno-
tated by Abu al-Zinad (d. 130/748) who lived during both the first and second
centuries. In this study, it will be determined that based on the similarity be-
tween al-Muwatta’ and Risalat al-Fard’id in nearly thirty-five paragraphs, Risalat
al-Fard’id has served as a source in the writing process of al-Muwatta’, besides,
it has revealed consistent information about ‘amal (practice) of ahl al-Medina.
Finally, through this document analysis, it will be revealed that the claim that
the basic hadith collections are based not only on the oral narrations but also
on the written documents will be more accurate.

Keywords: Islamic law, Risalat al-Fara'id, al-Muwatta’, Zayd b. Thabit,
Abu al-Zinad.

Oz

Son yillarda Islam hukukunun kokeni ve gelisimi {izerine &nemli
calismalar yapilmaktadir. Bununla birlikte, hicri birinci yiizyil ile ilgili temel
kaynaklarin olmayis1 veya eksikligi dolayisiyla, bu dénemde rivayet edilen
bilgilerin dogrulugu hakkinda baz:i stipheler dile getirilmistir. Bu nedenle,
Risdletii’l-Ferd’id olarak adlandirilan yeni ve giivenilir eseri incelemenin énem-
li bir boslugu dolduracag: kanaatindeyiz. Bu eserin, ilk olarak Zeyd b. Sabit
(6. 45/665) tarafindan kaleme alindig1 ve daha sonra hem birinci hem de ikin-
ci ytizyillarda yasayan Ebu’z-Zinad (6. 130/748) tarafindan tefsir edildigi ka-
bul edilir. Bu calismada, Muvatta’” ile Risdletii’l-Ferdid arasimndaki otuz bese
yakin paragraftaki benzerlikten hareketle Risdlatii’l-Ferdid'in, Muvatta’m
yazimi siirecinde bir kaynak olarak hizmet ettigi ve ayrica Medine ehlinin
ameli hakkinda onemli bilgiler icerdigi tespit edilecektir. Son olarak, bu risa-
lenin analizi ile temel hadis koleksiyonlarmin sadece sifahi rivayetlere degil,
bununla beraber yazili belgelere de dayandigma dair iddianin daha isabetli
oldugu ortaya ¢ikacaktur.

1546



1547

tasavour, c. 6 sy. 2 (Aralik 2020) | Mansur KOCINKAG

Anahtar Kelimeler: islam Hukuku, Risdletii’l-Ferd’id, Muvatta’, Zeyd b.
Sabit, Ebu’z-Zinad.

Introduction”

The debate on the origins of Islamic law has mostly been of interest to
Western researchers. However, over time, it has also attracted the attention of
many Muslim researchers. There is a common opinion, first put forward by
Ignaz Goldziher (d. 1921) and Joseph Schacht (d. 1969), that the Islamic law
was formed by making use of other legal systems. According to Schacht, in
the first century, Islamic law did not exist in technical terms yet. The legal law
that existed during this period was a body of rules enacted by other legal sys-
tems, especially local custom and Umayyad administrative practice.? Schacht
also claimed that the current legal system was Islamized with the Abbasids. In
order to complete this project, hadiths were fabricated and given to the
Prophet. Although Schacht's claims are revised from time to time, they con-
tinue to be widely accepted by western scholars.

David S. Powers argued against Schacht and stated that the Qur’an -at le-
ast in inheritance law- played an important role in the formation of Islamic
law. Thus, he challenged Schacht's thesis that the Qur'an was only involved in
the formation of Islamic law in the second stage.2 Harald Motzki (d. 2019) also
objected to some of Schacht's thesis and according to him, Schacht “estimated

I would like to thank Prof. Christopher Melchert for his comments and TUBITAK for their
financial support. I am grateful to Yasemin Margaret Rose and Mehmet Kurhan for proof
reading.

1 Ignaz Goldziher, Muslim Studies (Chicago: Aldine, 1971); Joseph Schacht, The Origins of
Muhammadan Jurisprudence (Oxford Univ. Press, London 1967). See also, Noel ]. Coulson, A
History of Islamic Law (Edinburgh: Edinburgh University Press, 1964), 34.

2 David S. Powers, Studies in Qur’'an and Hadith: The Formation of the Islamic Law of Inheritance
(Berkeley: University of California Press, 1986). Goitein Shelomo Dov, pinpointed the birth
hour of Islamic law at around the year 5 AH (627 CE) (Goitein, “Birth-Hour of Muslim Law?
An Essay in Exegesis”, Muslim World, 50/1 (1960), 27; “The Classical Period? Scripture,
Origins, and Early Development”, Oxford Handbooks Online (Oxford: 2017), 3-4. For view of
Marion H. K., see Body of Text: The Emergence of the Sunni Law of Ritual Purity (Albany: State
University of New York Press, 2002).



Written Source of al-Muwatta”: Risalat al-Fara’id

the beginnings of Islamic jurisprudence a good half to three-quarters of a cen-
tury too late.”3

The most serious criticisms against Schacht’s thesis is voiced by Mustafa
Azami (d. 2017) and Fuat Sezgin (d. 2018). They both claim that the main
sources were based not only on oral information but also on written docu-
ments.* However, as the works written in the first up to the middle of the sec-
ond century have not reached us (with a few exceptions), it is relatively diffi-
cult to trace this claim. Yet I can assume that al-Fara’id examined in this study
will fill an important gap in this context.

The present study consists of a short introduction and four sections. The
first section contains general information about Risalat al-Fara’id and author-
ship. The second section gives information about the written sources of al-
Muwatta’. The third section presents information about al-Fara’id, which is a
written source of al-Muwatta. In the final title of this study, the parallels be-
tween al-Muwatta’ and al-Fara’id are given to prove that al-Fara’id is one of the
written sources of al-Muwatta’.

1. The Risalat al-Fara’id and Authorship

According to historical sources, one of the first works is al-Fara’id (inher-
itance law), which is claimed to belong to Zayd b. Thabit's (d. 45/665). Alt-
hough it is not clear whether this book was written by him personally or not,
it is important to note that it is annotated at the beginning of the second cen-
tury. Thus, in this context, it will be useful to examine how this work is men-

3 Harald Motzki, The Origins of Islamic Jurisprudence Meccan Figh before the Classical Schools,
Trans. Marion H. Katz (Leiden: Brill, 2002), xi. However his objections consist of pulling
dating a little earlier, and do not have a fundamental objection to Schacht's basic thesis
about authenticity of hadiths (Motzki, Analysing Muslim Traditions Studies in Legal, Exepetical
and Maghizi, (Leiden: Brill, 2010), 234-235).

4 Fuat Sezgin, Buhari'nin Kaynaklart Hakkinda Arastirmalar, (Istanbul: Ibrahim Horoz Yayinevi,
1956); Tarikh al-turath al-‘arabi, trans. Mahmud Fahmi (Saudi Arabia: Jami‘at al-Imam
Muhammad b. Sa‘ad al-Islamiyyah, 1411/1991), 3/3-6; Mustafa Azami, Dirasat fi al-hadith
wa tarikh tadwiniha (Beirut: al-Maktab al-Islami, 1400/1980). See also, Gregor Schoeler,
“Islam’in 1k Doneminde Bilimlerin S6zlii veya Yazili Rivayeti Sorunu”, (Cev. Nimetullah
Akin), AUIFD, 47 (2007), 2, 171-196; Nabia Abbott, Studies in Arabic Literary Papyri II:
Qur’anic Commentary and Tradition, Chicago: The University of Chicago Press, 1967.
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tioned in classical literature and whether this work has any doubts with au-
thorship.

It is stated in various sources that Zayd b. Thabit, who was born in 611,
was an expert in the field of inheritance law and was therefore called al-faradi.>
He was a translator during the Prophet's period and translated official letters
into foreign languages. Besides, it can be said that inheritance law requires
knowledge of mathematics and Zayd’s mathematics knowledge is good. Be-
cause he was commissioned in the counting and division of the booty goods
from time to time.¢ Also, the following events show that he was an important
person during the Companions period. He was the head of the group as-
signed to the Mushaf project in the period of Caliph Aba Bakr (d. 13/634) and
the Istinsakh project in the period of Caliph Osman (d. 35/656).”

Ibn Shihab al-Zuhri's (d. 124/742) statement “If Zayd b. Thabit had not
written the law of inheritance (fard’id), the fara’id would have disappeared”s
shows that Zayd did indeed write a text regarding inheritance law. Also,
when Sufyan al-Thavri (d. 161/778) was asked "If you become a judge, whose
opinion would you adhere to when making judgments about inheritance
law?" he replied "I would base such judgments on the opinions of Zayd b.
Thabit."? This reveals that in the middle of the second century, the views of
Zayd on inheritance law were known even by Iraqi scholars. As it is known,
the Hijazis regarded the views of Zayd, while the Iraqis regarded the views of
Ali b. Abi Talib and Abd Allah b. Mas‘ad in inheritance law.

5 Ibn al-Asir, Usd al-ghabah fi ma ‘rifat al-sahabah (Beirut: Dar al-Fikr, 1409/1989), 2/126-127, 6:
283.

6 Ibn Sa‘d, al-Tabaqat al-kubra (Beirut: Dar al-kutub al-‘ilmiyyah, 1410/1990), 2/82; Shams al-
Din Abu al-Muzaffar Sibt Ibn al-Javzi, Mir‘at al-zaman (Damascus: Dar al-Risalah al-
‘alamiyyah, 1434/2013), 4/131.

7 Ibn Abd al-Barr, al-Isti ‘ab fi ma ‘rifat al-ashab (Beirut: Dar al-Cayl, 1412/1992), 2/539.

8 Ya‘qub al-Fasawi, al-Ma ‘rifah wa al-tarikh, ed. Akram Diya al-‘Umari (Beirut: Mu’assasat al-
Risalah, 1401/1981), 1/486; al-Bayhaqi, al-Sunan al-kubra (Beirut: Dar al-kutub al-‘ilmiyyah,
1424/2003), 6/347.

9 al-Daraquini, al-Sunan, ed. Shu‘ayb al-Arnaat et al., Beirut; Mu'assasat al-Risalah,
1424 /2004,5: 145.
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The statement of al-Shafi‘i (d. 204/820) on an issue "This is Zayd's opin-
ion, we accepted his opinions about the majority of inheritance law"1? should
also be evaluated in the same context. Due to the widespread of Zayd's views,
al-Shafi‘1 just said: “we accepted his views in inheritance law”. So, he did not
include inheritance law in his al-Umm. Regarding this particular matter, al-
Juwayni (d. 478/1085) stated:

When al-Shafi‘i examined controversial issues [on inheritance law], he
did not see any significant difference [between Zayd and himself]. Therefore,
he preferred to depend on the views of Zayd b. Thabit and for this reason, he
didn’t write an inheritance law section as people already knew Zayd's views
on inheritance law. He [just] mentioned some of the issues of inheritance law
throughout his book [al-Umm]. [Then] al-Muzani collected these issues and
added Zayd's views to them.!!

In al-Mukhtasar, al-Muzani (d. 264/878) says "[The issues I will mention
here] are the summary of the law of inheritance that I heard from al-Shafi‘i,
took from al-Risalah, and wrote according to his opinion".12 The source re-
ferred by al-Muzani as al-Risalah may be the work of al-Shafi‘i or Zayd’s al-
Risalat. There is a strong possibility that al-Muzani refers to Risalat al-Fara'id,
as there is not much content regarding inheritance law in al-Shafi‘1's al-Risalah.

Zayd b. Thabit's (d. 45/665) al-Fara'id reached us with comments of Abt
al-Zinad (65-130/684-748), and it was published in 2018 by myself with an
editorial critique.?® This work, as a whole, can be found in Sa‘id b. Mansour’s
(d. 227/847) al-Sunan and in al-Bayhaqt’s (d. 458/1066) al-Sunan al-saghir.** al-
Bayhaqi also quotes from this work in his books al-Sunan al-kubra and Ma ‘rifat

10 al-Shafii, al-Umm, ed. Rif‘at Fawzi (Mansourah: Dar al-Wafa, 2001), 5/174.

1 al-Juwayni, Nihayat al-matlab fi dirayat al-madhhab, ed. ‘Abd al-‘Azim al-Dib (s.l.: Dar al-
Minhaj, 1428/2007), 9/9.

12 al-Muzani, al-Mukhtasar, ed. Muhammad Abd al-Qadir (Beirut: Dar al-kutub al-‘arabiyyah,
1419/1998), 186.

13 Mansur Kocinkag, “Risalat al-Fara’id li Zayd b. Thabit ma‘a sharhiha li Abi al-Zinad”,
Tasavvur: Tekirdag Theology Journal, 2018, 4, 329-353.

14 Sa‘id b. Mansour, al-Sunan, ed. Habib al-Rahman al-A‘zami (India: Dar al-Salafiyyah, 1982),
1/28-37; al-Bayhaqi, al-Sunan al-Saghir, ed. Abd al-Mu‘ti al-Qal‘aji (Pakistan: Cami‘at al-
Dirasat al-Islamiyyah, 1410/1989), 2/355-361.
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al-sunan wa al-athar.’® He refers so much to al-Fara’id in the booth too, almost
contains all of it. In addition, Ibn al-Mundhir's (d. 318/930) book, al-Avsat fi al-
sunan, contains many long quotations directly from this work.16

Sa‘id b. Mansour includes this work (al-Fara’id) under the title of "bab
usul al-Fara’id" with the title "Haddathana Abd al-Rahman b. Abi al-Zinad ‘an
abthi ‘an Hkarija b. Zayd b. Thabit". At the beginning of Risalat al-Fara’id,
there is the following statement: “All the meanings and principles (usil) of
this faraid were adapted from Zayd b. Thabit. Aba al-Zinad annotated it in
accordance with the meanings (views) of Zayd b. Thabit.”17 Also, al-Bayhagqi
transmits al-Fara’id -claiming that the work belongs to Zayd and Abua al-
Zinad- by the same phrases.18

When al-Fara’id's chain (isnad) is examined, it can be seen that Aba al-
Zinad's son, Abd al-Rahman (d. 174/790), transmitted it from his father. In the
chain of Ibn al-Mundhir and al-Bayhaqi, Muhammed b. al-Bakkar transmitted
it from Abd al-Rahman b. Abi al-Zinad. However, in the chain of Sa‘id b.
Mansour, himself narrated it from Abd al-Rahman. Ibn Abi al-Zinad, who was
one of Sa‘id’s leading teachers, and Sa‘id narrated 44 narrations from him in
al-Sunan. Additionally, Ibn al-Khayr al-Ishbili (d. 575/1179) mentions al-
Fara’id and states that it belongs to Zayd b. Thabit and also he includes the
chain of the book from Abu al-Zinad till himself.1® When al-Ishbili's chain is

15 al-Bayhagqi, al-Sunan al-kubra, ed. M. Abd al-Qadir ‘Ata (Beirut: Dar al-kutub al-‘ilmiyyah,
1424/1991), 6/350, 369, 371, 372, 376, 379, 380, 383, 388, 391, 400, 410; Ma ‘rifat al-Sunan wa al-
athar, ed. Abd al-Mu‘tl al-Qal‘aji (Beirut: Dar Qutaybah, 1412/1991), 9/112, 119-123, 125,
128, 134.

16 Ibn al-Mundhir, al-Avsat fi al-sunan wa al-icma‘ wa al-ikhtilaf, ed. Muhy al-din al-Bakkar et al.
(Egypt: Dar al-Falah, 2009/1430), 7/388, 393, 413, 416, 421, 425, 448, 454.

17

S 86 4 oo o e Bl W el s s By ¢ B 5 A 1e el 28 8 o 25 A S s 106 S
(A5/T i) pain 2 dim) o o3 5 e

18

s B 25 o8 ) e 5 B G S 0 e ol 05 DI85 B 0 R B 0 e 41K 0 AR [ e U]

) e ) oo o3 s B 5B S kB 5 Ul e 3 55 e W0 il s e B co il B gl 0

.(355/2 ¢ sal

19 Ibn al-Khayr al-Ishbili, al-Fahrasah, ed. Muhammad Fuad (Beirut: Dar al-kutub al-

‘arabiyyah, 1419/1998), 230.
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examined, it can be seen that he reaches the al-Fara'id through Sa‘id b.
Mansour. Ibn al-Nadim, on the other hand, attributes a work called al-Fara’id
to Ibn Abi al-Zinad who is a transmitter of the al-Fara'id.20 Therefore, if there is
no other work that belongs to Ibn Abi al-Zinad, such an error could have oc-
curred due to his position as a transmitter of the work.

Although Fuat Sezgin mentions al-Fara'id, he is not aware that the work
has completely survived till the present day. Also, he says “It appears that the
commentator (Aba al-Zinad) first mentions the body of the book and then
begins explaining it with the word ‘he said (qala)’”.2! Nevertheless, his state-
ment does not reflect reality as there is no distinction between the original text
for Zayd and the comments of Abta al-Zinad. Throughout the whole book,
there is only one mention of "qala Aba al-Zinad".

After all, it can be said that al-Faria’id doesn’t have any problem and
doubt about authorship (Aba al-Zinad). Aside from the proofs mentioned so
far, it is important to compare the inheritance law section of al-Muwatta’ -
which is accepted as one of the first written texts of the Hejaz jurisprudence-
with Risalat al-Fara’id later in this study.

2. Is al-Muwatta’ Based Only on Oral Narratives or Written Sources
too?

Even though Azami claims that al-Muwatta” was written earlier, it is ac-
cepted that it was written around 160 AH on the basis of widespread ac-
ceptance?? because al-Qadi ‘Iyad states that although al-Muwatta” was written
by the order of Caliph Manstr (d. 158/775), it was completed after his death.2

20 Ibn al-Nadim, al-Fihrist (Beirut: Dar al-Ma‘rifah, 1417/1997), 278.

21 Fuat Sezgin, Tarikh al-turath al-‘arabi, 3/6.

2 See, Koginkag, Erken Ddnem Islam Hukuk Diisiincesinde Re’y ve Hadis, (1stanbu1: Ragbet
Yayinlari, 2018), 216-220.

B al-Qadi Iyad, Tartib al-madarik wa taqrib al-masalik (Morocco: Matba‘at Fadalah, 1965-1983),
2/71. For discussions on the date when Muwatta’ was written, see. Rahile Yilmaz, Modern
Hadis Tartismalart Baglanimda Muvatta’daki Miirsel Rivdyetler, Istanbul: MUSBE, 2014, 46-112;
Kenan Oral, Muvatta’in Olusum Siireci Niisha Farkliliklar: ve Nedenleri, Ankara: AUSBE, 2020,
115-134.
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The emphasized point here is what sources did Malik use while compil-
ing al-Muwatta™? It is recorded that during the Companions period some
risalahs about zakah, blood money (diyah), and faraid (inheritance law) were
written. It is highly likely that Malik utilized these early works. As a matter of
fact, in al-Muwatta’, it is stated that Malik had access to Kitab al-Sadakah (zakah)
which was written during the time of Caliph “Umar and he quoted from it.2

Besides, when Malik dies, the presence of "Kutub (books) ahl al-Medina"
in his house supports the same claim. For example in an anecdote transferred
from the Malik’s son, there are seven chests of documents in the house of
Malik about books of Ibn Shihab al-Zuhri and ahl al-Medina.?> Also, al-
Daraqutni (d. 385/995) while mentioning Sa‘id b. Davud al-Qurashi, stated
that he narrated a written document of Abtu al-Zinad from Malik (yarwi aydan
‘an Malik nuskhatan ‘an Abi al-Zinad).2¢ This example is very important to
show that Malik has received written documents from Abt al-Zinad.

Abd al-Aziz b. Abd Allah al-Majishtn (d. 164/780) was one of the schol-
ars who contributed to the field of Muwatta’ literature before Malik. When
Malik saw this work, he checked it out and stated that "It is a good book. ut if
I were him, I would have included the narrations first [before ‘amal ahl al-
Medina]."?” As a matter of fact, when the Kitab al-Hajj, which is claimed to be
part of al-Muwatta” of Abd al-Aziz al-Majishin, is examined it can be seen that
there is only one hadith with isnad.?® However, the same part of Malik’s al-
Muwatta’ is hadith-isnad centered.?® This shows the related anecdote of Malik
is compatible with the content of Kitab al-Hajj.

24 Malik, al-Zakah 23, 24. Also, see for some sources: Malik, al-Zakah 18, 20, 23, 24, 39, al-
Hudud, 27.

s BAsgs 1 J6 aBia 3 ,u”u o RE st & NONERFS

% al-Qadi ‘Iyad, Tartib al-madarik, 1/186-187.

2% al-Daraqutni, al-Mutalif wa al-mukhtalif (Beirut: Dar al-Gharb al-Islami, 1406,/1986), 3/1141;
Qadi Iyad, Tartib al-madarik, 3/157. Although al-Daraqutni mentioned this document, he sta-
ted that there are hadiths only transmitted from him (gara’ib).

27 al-Qadi ‘Iyad, Tartib al-madarik, 2/75.

3 al-Majishan, Abd al-Aziz, Kitab al-Hajj (Beirut: Dar Ibn Hazm, 2007), 179-180.

2 ] mean by the concepts of "hadith-centered" and "ra'y-centered" that if a text is constructed
by transferring hadiths, it will be hadith-centered, if it is expressed by author’s own
sentences, it will be ra'y-centered.
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Given the fact Malik was asked whether there was any necessity to write
this kind of work or not, as there were several examples of al-Muwatta’,
shows some works existed in Medinah before him.30 Also, Ibn Abi Zi'b’s al-
Muwatta’ which is estimated to have been written before Malik’s al-Muwatta’,
is much more voluminous. Last but not least, various works regarding the
‘amal of Medina were written before Malik's al-Muwatta’ and Malik was aware
of them. This claim will be clearer with the further comparative examples pre-
sented in this study.

3. Written Source of al-Muwatta’: Risalat al-Fara’id

Abu al-Zinad whose full name is Abd Allah b. Dhakwan al-Qurashi al-
Madani is an expert in the account and author of al-Fara’id. According to Ali b.
al-Medini (d. 234/848), Abu al-Zinad was one of the four great scholars of
Medina who came after the old Successors (kibar al-tabi‘in).3! Aba al-Zinad
was born in around 65/684 and died in 130/748. When he passed away, his
student Malik was 37 years old. Malik narrated 67 narrations from him by
mentioning his name directly in al-Muwatta’ (via Yahya), and also included his
views of figh from time to time.32

Some terms and words of al-Fara'id and al-Muwatta” will be given in fur-
ther paragraphs. With a clear examination of these terms and words, it can be
seen that there are some superficial differences that are not essential such as
the transmission of the same book. Therefore, when the al-Fara’id was inde-
pendently published (2018), the editor of the work evaluated al-Muwatta” as a
nuskha (copy) of al-Fara'id, thus he noted the differences of al-Muwatta’ in the
footnote. As the related section of al-Muwatta’ occasionally differs in terms of
subject organization, it gives the impression of a non-uniform nuskha (copy)
of al-Fara’id.

The exemplary paragraphs in this study will be assigned to a different
number. Thus, the comparisons will be evaluated by mentioning each para-

30 al-Suyuti, Tadrib al-rawi, ed. Abtt Qutaybah (s.l.: Dar Taybah, n.d.), 1/93; Kattani, al-Risalah
al-mustatrafah, ed. Muhammed al-Muntasir (Dar al-Bashair al-Islamiyyah, 1421 /2000), 9.

31 al-Dhahabi, Siyar a‘lam al-nubald, ed. Shu‘ayb al-Arnaat et al. (Beirut; Mu’assasat al-Risalah,
1405/1985), 5/445-446.

32 See Malik, al-Buy‘, 66.
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graph number. However, as the similarities can be noticed at the first glance,
detailed information will not be included about each paragraph. Instead, the
reader will be guided to investigate the relevant table.

The expressions used by Malik in paragraphs 1 and 2 which contain the
inheritance shares of spouses (husband or wife) are almost the same as those
used in al-Fara’id. However, Malik approached the issue by basing on a verse
in the continuation of the subject. Paragraphs 3-6, in which the inheritance of
mother is addressed show some differences that are not important. Again here
Malik bases the subject on a verse and then, determines the meaning of the
word “al-ikhwah” mentioned in the verse by sunnah (madat al-sunnah).

The statements of paragraphs 7 and 8, in which the inheritance shares of
siblings who have the same mother, are largely the same or similar, although
there are some additional statements. It should be noted that Malik cites these
statements by using the term al-amr ‘indand. Therefore, Malik’s attitude also
gives a clue about the origin of the ‘amal (practice) located in Medina. Here
again, unlike Abt al-Zinad, Malik bases the matter on a verse.

In paragraph 9, in which the inheritance shares of the father addressed,
the situation does not differ from previous paragraphs as Malik uses the same
or similar words. He cites the information by the term “al-amr al-mujtama‘u
‘alayh ‘indana, alladhi la ikhtilafa fih, wa alladhi adraktu ‘alayh ahl al-‘ilm [bi
baladinal”.

In paragraphs 10-14, in which the inheritance shares of siblings whose
parents are same, Malik approaches the subject using the same or similar
words and transfers this information by the term “al-amr al-mujtama‘u ‘alayh
‘indana". He also bases the subject on the relevant verse at the end of the mat-
ter, unlike al-Fara'id.

The situation is no different in paragraphs 15-18, in which the inheritance
shares of siblings whose parents are the same is mentioned. Here again, Malik
approaches the subject using the same or similar words. However, he gives
this information with the form “al-amr ‘indana”. In paragraphs 19-22, in
which the inheritance shares of the grandfather are addressed, the subject is
handled with the same words and the words have largely found compatible,
including the Akdariyyah issue. This information is conveyed alongside by
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using the term “al-amr al-mujtama‘u ‘alayh ‘indana, wa alladhi adraktu
‘alayh ahl al-‘ilm bi baladina”.

In paragraphs 23-25, in which the inheritance shares of the siblings with
the grandfather are discussed, Malik deals with the subject using the same or
similar words. In paragraphs 26-27, in which the grandmother's inheritance
shares are addressed, the issue is found to be mentioned using similar state-
ments. Here, the issue is approached after the expression “al-amr al-
mujtama‘u ‘alayh ‘indana, alladhi 1a ikhtilafa fih, wa alladhi adraktu ‘alayh
ahl al-‘ilm bi baladina”. When paragraph 27 is examined in detalil, it is found
that the statements of Abu al-Zinad have been directly transferred in al-
Muwatta” without any mention of him. Most likely, Malik did not benefit di-
rectly from Zayd's al-Fara’id, he may be benefited from Abu al-Zinad's book.
Another possibility might be that Abt al-Zinad did not contribute much to
Zayd's Risalah, so Malik quoted directly from Zayd's al-Risalah. However, why
did Malik give this information without mentioning the name of Abt al-Zinad
or Zayd b. Thabit?

The paragraphs 28-31 in which the subject of ‘asabah is also approached
using the same or similar phrases from the composition of the subject to the
selected pronouns. Even paragraphs 29-31, which are explanatory for the
method to be applied to similar issues, are conveyed with almost the same
words. This information is also given with the term "al-amr al-mujtama‘u
‘alayh ‘indana, alladhi la ikhtilafa fih, wa alladhi adraktu ‘alayh ahl al-‘ilm bi
balladina".

The same words are largely used in the last two paragraphs that refer to
dhawilarham and it is found to be given under the form “al-amr al-mujtamaju
‘alayh ‘indana, alladhi la ikhtilafa fih, wa alladhi adraktu ‘alayh ahl al-‘ilm bi
baladina”. In addition, the fact that Aba al-Zinad mentions this book saying
“fi hadha al-kitab” at the end of the Risalat al-Fara’id, can be considered as an
important detail as the same wording takes place in the relevant section of al-
Muwatta’.

4. Similarities Between al-Muwatta’ and Risalat al-Fara’id

It would be more beneficial to present similarities between the two
sources to the benefit of the readers with their original expressions. Therefore,
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in the continuation of the subject, taking into account the order of al-Fara'id,
the statements in the 35 paragraphs will be given exactly by the table.

Tablo 1: Text Comparison of al-Muwatta’ and al-Fara'id
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This table reveals that one of the important sources of al-Muwatta’ is
Risalat al-Fara’id due to similarities between them. Therefore, in the light of the
similarities, we can make the following evaluations: One of the first docu-
ments of Islamic law (perhaps the first Islamic legal text) that survived is the
work titled Risalat al-Fara’id written or interpreted by Abai al-Zinad. Evidently,
it is possible to obtain significant information on the early Islamic law in the
first-century and the first half of the second-century through this work. Alt-
hough it belongs to Abt al-Zinad, it is stated at the entrance of al-Risalah that
“All the meanings and principles (ustl) of this al-faraid were adapted from
Zayd b. Thabit. Aba al-Zinad interpreted it according to the meanings of Zayd
b. Thabit.”

It is not entirely clear whether Abu al-Zinad directly commented on
Zayd's al-Faraid or wrote this work independently in the direction of Zayd's
views. However, it is interesting to note that many of the paragraphs found in
al-Faraid are handled -with almost the same words- under the term “al-amr al-
mujtama‘u ‘alayh ‘indana" in al-Muwatta’. Therefore, there might be two pos-
sibilities here. First, Abti al-Zinad handled Zayd's al-Faraid without much con-
tribution and Malik took this information directly from Zayd's al-Faraid. For
that reason, the paragraphs in Abu al-Zinad’s al-Fara'id and al-Muwatta’ are
similar. Second, Abu al-Zinad wrote his al-Fara'id based on Zayd's views and
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his views constitute the source of ‘amal ahl Medina.3? Therefore, Malik didn’t
see any trouble in transferring the knowledge, he received by Abu al-Zinad’s
book, belonging that to the practice of Medina.

If al-Fara’id is taken back to Zayd, it must be accepted that Islamic law
was written in the first half of the first century. Probably for that reason,
Zayd's views on inheritance law are widely known. However, if it accepted
this work was written in the direction of Zayd's views, then the assertion be-
comes as follows: The Islamic law was written by someone who lived most of
his life in the first century, and the other part in the early second century.

Schacht claims that the current legal system was Islamized with the Ab-
basids by hadiths.3* However, even if it is accepted that all work was written
entirely by Abu al-Zinad (not by Zayd), the history will verify there is neither
an Abbasid state nor a tradition that is Islamized through hadiths. As Abu al-
Zinad passed away before the establishment of the Abbasid state and the in-
formation in this work is not transmitted by hadith-isnad form, on the cont-
rary, inheritance law is expressed in normal sentences.

An investigation on al-Muwvatta’s written sources leads us to the following
statements: The comparison we had on paragraphs previously has shown that
Malik benefited from the written document, namely Aba al-Zinad's or Zayd's
al-Risalah. Therefore, it sheds light on the discussion on whether the books are
based solely on oral information in this period. Therefore, it is understood that
Malik also benefited from the written documents he obtained from his teach-
ers while writing al-Muwatta’.

Also, there is a controversial debate on the meaning of the terms used in
the context of "amal" in al-Muwatta’.35 The information found in Risalat al-
Fara’id is mentioned under different forms in al-Muwatta’, such as “al-amr

‘indana”, “al-amr al-mujtama‘u ‘alayh ‘indana”, “al-amr al-mujtama‘u ‘alayh
‘indana, alladhi 1a ikhtilafa fih, wa alladhi adraktu ‘alayh ahl al-‘ilm” and “al-

% al-Qadi ‘lyad, Tartib al-madarik, 1: 169; Ibn al-Qayyim, I'lam al-muwaqqi’in ‘an Rabb al-"alamin
(Saudi Arabia: Dar Ibn al-Jawzi, 1423 /2003), 2/38.

34 Schacht, An Introduction to Islamic Law, Oxford: Clarendon Press, 1982, 4, 19, 34, 70.

% See, e.g. Halit Ozkan, “Amele Delalet Eden Tabirler Acisindan Muvatta Niishalar1”, Islam
Aragtirmalart Dergisi, 25 (2011), 12 etc.
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amr al-mujtama‘u ‘alayh ‘indana, wa alladhi adraktu ‘alayh ahl al-‘ilm bi
baladind”. Scholars have different opinions on whether there is a difference
between these forms. Based on this study, we can say that there is no differ-
ence between them in terms of the section examined. Because the views used
by these forms are equally accepted by the people of Medina.

Finally, if we come into contact with the debate on the origin of Islamic
law, we can say that the information contained in the book of Abt al-Zinad is
in line with Zayd's views as well as with the verses of the Qur’an related to
inheritance law. Therefore, it can be said that Powers is right in his claim that
the Qur’an -at least in inheritance law- played an important role in the forma-
tion and development of Islamic law.3¢

Conclusion

Risalat al-Fara’id is the first figh work that has survived to the present day.
It is written based on Zayd's work or written according to Zayd's views. Since
there are many quotations from this work, there is no doubt about the authen-
ticity of this book. Besides, Malik quotes a lot of paragraphs from al-Fara'id
and mentions almost all of it in his work. Therefore, it is understood that al-
Muwaita’ is based on written documents as well as based on oral. In addition,
al-Fara’id is important in terms of showing that figh developed at the begin-
ning of the second century AH with ra’y-centered because the information
contained in this book is not in the form of hadith-isnad but it is expressed
directly in the author's sentences. Thus, it is not possible to claim that the in-
formation of Islamic law found in this work is fabricated and Islamized later
by the hadith reports.
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