Interpretation of Article II(3) of the New York
Convention”

New York Konvansiyonu Madde II1(3)'iin

Yorumlanmasi
=N
Mertcan IPEK**

OZET

New York Konvansiyonu madde II(3), bir Imzact Devlet mah-
kemesinin, davanin taraflari arasinda uyusmazligin konusuna iliskin
gecerli bir tahkim stzlesmesi varsa, isbu davanin taraflarini tahkime
yonlendirecegini 6ngormektedir. Ote yandan, ayni hiikiim, bu kuralin
istisnalarini da diizenlemektedir. Buna gore, eger bir tahkim stzlesmesi
"hiikiimsiiz, etkisiz veya ifa kabiliyetinden yoksun" ise, gegersiz sayila-
caktir. Bu makalede, soz konusu istisnalarin anlam ve kapsami incelen-
mektedir.
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ABSTRACT

Article II(3) of the New York Convention prescribes that
the court of a Contracting State shall refer the parties of an action
to arbitration, if there is a valid arbitration agreement between the
parties regarding the subject matter of the dispute. On the other hand,
the same provision sets forth the exceptions of this rule. Accordingly,
an arbitration agreement would be deemed as invalid if it is "null and
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1958, 21 U.S.T. 2517, 330 UN.T.S. 38 [hereinafter 'New York Convention' or 'Conven-
tion'].
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void, inoperative or incapable of being performed". This paper analyzes
the meaning and scope of the said exceptions.

Keywords: New York Convention, arbitration agreement, validity,
null and void, inoperative, incapable of being performed

1. Introduction

The principle obligation that the New York Convention
imposes upon the Contracting States is that foreign arbitral awards are
recognized and enforced by their courts as if they were domestic judicial
judgments.! However, the scope of the Convention is not limited to
arbitral awards but also extends to arbitration agreements, which shall
be enforced by the Contracting States, provided that the prerequisites
listed in Article II are fulfilled. This provision aims at maintaining
the effectiveness of arbitration against the likelihood of respondents'
efforts to avoid arbitration? or delay the arbitral proceedings through
bringing the matter before national courts.’

The third sub-clause of Article II provides that the courts of the
Contracting States, which are seized of an action, shall refer the parties
to arbitration in the presence of a valid arbitration agreement as regards
the same matter and between the same parties. When the "referral to
arbitration" comes into question, the options of a domestic court are
to stay the proceedings, to dismiss the claim on the basis of lack of

Carolyn B. Lamm & Jeremy K. Sharpe, Inoperative Arbitration Agreements Under the New
York Convention, in ENFORCEMENT OF ARBITRATION AGREEMENTS AND INTERNATIONAL
ARBITRAL AWARDs: THE NEW YORK CONVENTION IN PRACTICE 297, 297 (EMMANUEL Ga-
1LLARD & Domenico Di PIETRO EDs., 2008).

Dorothée Schramm, Elliott Geisinger & Philippe Pinsolle, Article I1, in REcoGNITION AND
ENFORCEMENT OF FOREIGN ARBITRAL AwaRDS: A GLoBaAL COMMENTARY ON THE NEW
York CoNVENTION 37, 95 (HeErBERT KrRONKE, PATRICIA NAcCIMIENTO, Dirk OTTO &
Nicora CHRISTINE PORT EDs., 2010), KLUWER ARB., HTTP://WWW.KLUWERARBITRATION.
com/CommoNUI/pocUMENT.AsPxID=KLI-KA-1031008-N (LAST VISITED APR. 24, 2016).

Jack Graves, COURT LITIGATION OVER ARBITRATION AGREEMENTS: IS IT TIME FOR A NEW
DEFAULT RULE?, 23.1 THE AM. Rev. oF INT'L ARB. 113, 115 (2012), DicitaL CoMMONS
AT Touro L. Crtr.,

HTTP://DIGITALCOMMONS. TOUROLAW.EDU/CGI/VIEWCONTENT.CGI]ARTICLE=1634&CONTEX
T=SCHOLARLYWORKS (LAST VISITED APR. 24, 2016).
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jurisdiction® or to compel the parties to arbitrate the dispute.’ The stay of
proceedings is defined as a defensive action taken by the court; whereas
compelling parties to arbitrate is described as an offensive action.® The
latter would only be possible in common law jurisdictions, whereas
in civil law countries, courts would not be empowered to compel the
parties to arbitration.” However, this difference between civil and
common law jurisdictions will not create any problem in practice
because even if one of the parties refuses to arbitrate and to appoint an
arbitrator despite a court's stay order, it would not prevent the arbitral
tribunal from deciding the matter, since many arbitration laws have
"gap-filling mechanisms of court intervention for the appointment of

arbitrators".?

If the requirements set forth in Article II(3) are satisfied and the
domestic court of a Contracting State still rejects to refer the parties
to arbitration notwithstanding its obligation to do so under the New
York Convention, the decision rendered by that court would carry a
high risk of not having a res judicata effect’ and encountering refusal of
recognition and enforcement before foreign courts.!® Article V of the
Convention, which regulates the grounds for refusal of the recognition
and enforcement of arbitral awards, stipulates that the arbitration
agreement must be in compliance with the requirements of Article II.
Therefore, Article II does not only play a role in the pre-award stage,
since the review of the validity of the arbitration agreement within
the framework of Article II is fundamental to guarantee a successful
enforcement at the post-award stage.!!

InT'L Councit rForR Com. ArB., ICCA's GUIDE TO THE INTERPRETATION OF THE 1958
New York ConvENTION: A HANDBOOK FOR JUDGES 38 (2011), ArB. ICCA,
http://www.arbitration-icca.org/media/1/13890217974630/judges_guide_english_compo-
site_final_jan2014.pdf (last visited Apr. 24, 2016).

LeonarDO D. GraFFI, SECURING HARMONIZED EFFECTS OF ARBITRATION AGREEMENTS UNDER
THE NEW YORK CONVENTION, 28.3 Hous. J. oF INT'L L. 663, 689 (2006), HyiL, HTTP://WwWwW.
HJIL.ORG/ARTICLES/HJIL-28-3-GRAFFL.PDF (LAST VISITED APR. 24, 2016).

Lamm & Sharpe, supra note 2, at 319.

(GRAFFI, SUPRA NOTE 6, AT 689.

8 Id. at 689.

Lamm & Sharpe, supra note 2, at 320.

Schramm, Geisinger & Pinsolle, supra note 3, at 111.

(GRAFFI, SUPRA NOTE 6, AT 669-670.
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The obligation of the Contracting States' domestic courts to
refer parties to arbitration is dependent upon the fulfillment of the
requirement that there is a valid arbitration agreement in terms of
Article II and within the scope of the Convention.!? According to
Article II(3), which is the main focus of this paper, national courts have
the right to deny to refer parties to arbitration in the case that factual or
legal circumstances bring the validity or the efficacy of the arbitration
agreement into question."” The exceptions listed in Article II(3) cover
the cases where the arbitration agreement in question is construed as
"null and void, inoperative or incapable of being performed".!* If the
domestic court finds that one of these exceptions exists as regards the
given arbitration agreement, it will be allowed to hear the case on the
merits.”> However, as there is no further definition of the terms "null
and void, inoperative or incapable of being performed"', it is hard to
say that the Convention provides any guidance for the interpretation
and application of Article II(3).!” Other important issues that are left
undetermined by Article II are the applicable law, the burden of proof
and the standard of proof to be used in the analysis as to whether the court
will refer parties to arbitration.!® The main reason of these deficiencies
in the provision is shown as the fact that Article II was added to the
Convention in the last days of the negotiations and the time to draft it
was extremely limited."” Due to the lack of clarity in the Convention,

12 Joun Ja Burke, A GATEWAY QUESTION OF ARBITRABILITY: THE AMBIGUITY OF ARTICLE II OF

THE NEW YORK CONVENTION ON THE RECOGNITION AND ENFORCEMENT OF FOREIGN ARBIT-
RAL AWARDS OF 1958, 2015 SLOVN. ARB. REV. 3, SELECTED WORKS, WORKS.BEPRESS.COM/
JOHN_BURKE/Q/DOWNLOAD/ (LAST VISITED APR. 24, 2016).

3 Domenico Di Pietro, General Remarks on Arbitrability Under the New York Convention,

in ARBITRABILITY: INTERNATIONAL AND COMPARATIVE PERSPECTIVES 85, 94 (Loukas A.
MistELls & STAVROS L. BREKOULAKIS EDS., 2009).

4 New York Convention, supra note 1, art. [I(3).

15 Schramm, Geisinger & Pinsolle, supra note 3, at 113.

16 Lamm & Sharpe, supra note 2, at 298.

GARry B. BorN, INTERNATIONAL COMMERCIAL ARBITRATION: COMMENTARY AND MATERI-
ALS 160 (2001).

Lamm & Sharpe, supra note 2, at 298.

19 R. Doak Bishop, Wade M. Coriell & Marcelo Medina Campos, The ‘Null and Void' Pro-
vision of the New York Convention, in ENFORCEMENT OF ARBITRATION AGREEMENTS AND
INTERNATIONAL ARBITRAL AWARDS: THE NEW YORK CONVENTION IN PRACTICE 275, 275
(EmMaNUEL GarLLarp & DoMmenico Di PIETRO EDs., 2008).
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the framework of Article II(3) has been determined mostly by the case
law in the Contracting States and scholarly writings.?°

2. General Characteristics of the New York Convention and

Article I1(3)

2.1. Pro-Enforcement Bias

The 1969 Vienna Convention on the Law of Treaties stipulates in
its Article 31(1) that "[a] treaty shall be interpreted ... in the light of its
object and purpose".?! This provision has a special importance, when the
scope of a provision in the international convention is open to different
interpretations because the uniform application of the convention
would be endangered, if different national jurisdictions construe the
provisions in question differently. Due to the abovementioned reasons,
Article II(3) of the New York Convention provides limited guidance,
in particular as regards the scope and interpretation of the terms "null
and void, inoperative or incapable of being performed".??

The object and purpose of the New York Convention is the
proliferation of arbitration in the settlement of international disputes
and "the facilitation of the recognition and enforcement of foreign
arbitral awards and the enforcement of arbitration agreements".”” This
statement is explained by the United States Supreme Courts as follows:

The goal of the Convention, and the principal purpose underlying
American adoption and implementation of it, was to encourage the
recognition and enforcement of commercial arbitration agreements in
international contracts and to unify the standards by which agreements
to arbitrate are observed and arbitral awards are enforced in the
signatory countries.?*

In Leede v. Ceramiche Ragno, the United States Court of Appeals
for the First Circuit sets forth that "an expansive interpretation of

0 1d. at 276.

21 Vienna Convention on the Law of Treaties, art. 31, May 23 1969, 8 LL.M. 679.

22 See supra notes 16 and 17.

B InT'L CounciL ForR CoM. ARB., SUPRA NOTE 5 AT 14-15.

24 Scherk v. Alberto-Culver Co., 417 U.S. 506, 520 (U.S. 1974).
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Article 1I(3) would be antithetical to the goals of the Convention".”
An expansive interpretation means that the exceptions listed in the
provision are construed broadly, which would endanger the validity
of many arbitration agreements and thus narrow the application area
of arbitration in general. Therefore, when interpreting Article 1I(3),
national courts are expected to favor the recognition and enforcement
in accordance with the Convention's object and purpose.?® As stated in
Rhone Mediterranee Compagnia Francese di Assicurazioni E Riassicurazoni
v. Lauro, "[t]he policy of the Convention is best served by an approach
which leads to upholding agreements to arbitrate".”” This approach
is referred to as "pro-enforcement bias" and prescribes that the
exceptions in Article II(3) will be construed narrowly so as to favor
the interpretations upholding the validity of arbitration agreements.?®
The basis of the pro-enforcement bias is the presumptive validity of
the arbitration agreement, which can be refuted only in the case of
exhaustive exceptions listed in Article 11(3).%

The pro-enforcement bias of domestic courts is mainly based on
the modern arbitration statutes adopted by most of the Contracting
States, among which 72 jurisdictions implemented the UNCITRAL
Model Law on International Commercial Arbitration ("UNCITRAL
Model Law")*; whereas many others also embraced pro-enforcement
models.’! Another important factor favoring the pro-enforcement
bias has been the interactive influence between the courts of different
Contracting States.’” Lamm and Sharpe summarize this influence as a
"jurisprudential cross-fertilization that spurred courts' internationalist,
pro-arbitration approach and a uniform application of the Convention's

% Ledee v. Ceramiche Ragno, 684 F.2d 184, 187 (1st Cir. P.R. 1982).

26 InT'L CounciL FOR CoM. ARB., SUPRA NOTE 5 AT I5.

27" Rhone Mediterranee Compagnia Francese di Assicurazioni E Riassicurazoni v. Lauro, 712

F.2d 50, 54 (3d Cir. V.I. 1983).
28 InT'L CounciL For CoM. ARB., SUPRA NOTE 5 AT I5.
®1d. at37.

30 See Status: UNCITRAL Model Law on International Commercial Arbitration (1985),
with amendments as adopted in 2006 http://www.uncitral.org/uncitral/en/uncitral_texts/
arbitration/1985Model_arbitration_status.html (last visited Apr. 24, 2016).

Lamm & Sharpe, supra note 2, at 297.
2 1d. ac 297.

31
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terms" and they argue that the influence created by the Mitsubishi v.
Chrysler Plymouth saga of the United States Supreme Court can be
shown as an example of such interaction.” Last but not least, the
limitation of exceptions in Article II(3) to "internationally recognized
defenses" constitutes a reflection of the pro-enforcement bias.**

2.2. Mandatory Character

Article II(3) of the New York Convention comprises a mandatory
language ("shall"), which does not grant a discretionary power to
the courts of the Contracting States on whether to refer the parties
to arbitration or not, as long as all requirements under Article II(3)
are fulfilled.”> The mandatory character of the referral to arbitration
is accepted as an "internationally uniform rule" that would abrogate
any interpretation in the contrary based on domestic law.’® Neither
national legislation nor a private agreement between the parties would
be sufficient to supersede or alter Article I11(3).

33 Ibid. Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, 473 U.S. 614 (U.S. 1985) sets
forth the pre-enforcement bias, that should also be adopted in the interpretation of Article
11(3), with the following paragraph: "A parochial refusal by the courts of one country to
enforce an international arbitration agreement would not only frustrate these purposes,
but would invite unseemly and mutually destructive jockeying by the parties to secure
tactical litigation advantages. It would damage the fabric of international commerce and
trade, and imperil the willingness and ability of businessmen to enter into international
commercial agreements."

3 Bishop, Coriell & Campos, supra note 20, at 296.

3> Youseph Farah & Sara Hourani, Frustrated at the interface between court litigation and arbit-

ration? Don't blame it on Brussels I! Finding reason in the decision of West Tankers, and the
recast Brussels I, in ResearcH HaNDBOOK ON EU PRIVATE INTERNATIONAL Law 116, 139
(PeTER STONE & YOUSEPH FARAH EDS., 2015). ALBERT JAN VAN DEN BErRG, HYPOTHETICAL
DRAFT CONVENTION ON THE INTERNATIONAL ENFORCEMENT OF ARBITRATION AGREEMENTS AND
AWARDS: EXPLANATORY NOTE, IN 50 YEARS OF THE NEW YORK CONVENTION: ICCA INTER-
NATIONAL ARBITRATION CONFERENCE 649, 653 (ALBERT JAN VAN DEN BERG ED., 2009).
InT't CounciL ForR Com. ARB., SUPRA NOTE 5 AT 38.

3% ALBERT JaN VAN DEN BerG, THE NEw YOork CONVENTION OF 1958: AN OVERVIEW 10,

ARrs. ICCA, HTTP://[WWW.ARBITRATION-ICCA.ORG/MEDIA/0/12125884227980/NEW_YORK_
CONVENTION_OF_1958_OVERVIEW.PDF (LAST VISITED APR. 24, 2016).

37 BURKE, SUPRA NOTE 13, AT 6.
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2.3. No Ex Officio Referral

The expression "at the request of one of the parties" stipulates
that courts are not entitled to refer the parties to arbitration on their
own initiative.”® Although there is a valid arbitration agreement, the
referral to arbitration will not come into question, unless one of the
parties invokes the arbitration agreement.” However, there is also an
argument that the lex fori can constitute the basis of such a referral in
absence of a request by the parties and Article II(3) would not preclude
the application of the lex fori in such a case.* This comment seems
compatible with the pro-enforcement bias of the Convention and its
underlying objective to promote international arbitration.

2.4. Burden of Proof

The party requesting a referral to arbitration must demonstrate
that there is a binding arbitration agreement between the parties, as
a consequence of the principle that the burden of proof lies with the
person making the claim (actori incumbit probation).*! According to the
presumption of validity and efficacy of the arbitration agreement*’,
after a prima facie showing of a valid arbitration agreement, the burden
of proof will shift to the other party, who will be required to prove
that the arbitration agreement is invalid due to the presence of one of
the exceptions listed in Article II(3) ("null and void, inoperative or
incapable of being performed").*

2.5. Timing of Referral

Article II(3) does not stipulate any time limit as regards the
invocation of the arbitration agreement and in absence of such a
provision, the issue of timing of referral will be solved by the application

38 Abhishek M. Singhvi, Article 11(3) of the New York Convention and the Courts, in ImprO-
VING THE EFFICIENCY OF ARBITRATION AGREEMENTS AND AWARDS: 40 YEARS OF APPLICA-
TION OF THE NEW YORK CONVENTION 204, 216 (ALBERT JAN VAN DEN BERG ED., 1999).

% VaN DEN BERG, SUPRA NOTE 37, AT I0.

%0 Schramm, Geisinger & Pinsolle, supra note 3, at 103.

# Lamm & Sharpe, supra note 2, at 304.

# InT'L CounciL For CoM. ARB., SUPRA NOTE 5 AT 15-16.

B Schramm, Geisinger & Pinsolle, supra note 3, at 102.
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of the lex fori.** On the other hand, in Article 8(1) of the UNCITRAL
Model Law, the court's obligation to refer the parties to arbitration in
the presence of a valid arbitration agreement is contingent upon the
requirement that "a party so requests not later than when submitting
his first statement on the substance of the dispute".* Along the same
line, in most of arbitration laws, the parties are required to invoke
the arbitration agreement before any submission on the merits of the
dispute, i.e. in limine litis, in order to make a valid request for referral.*
In the event of failure to make a timely request, the parties will be
deemed to have waived their right to arbitrate.*’

The New York Convention does not make any distinction
between the requests made before or after the submission of the dispute
to arbitration.*® Therefore, domestic courts will be allowed to render a
decision on the validity of the arbitration agreement and the referral to
arbitration regardless of whether the arbitral proceedings were initiated
or not.* However, the referral to arbitration should only be possible
before the initiation of or during the arbitral proceedings. If the arbitral
tribunal has already issued an award, the court would not refer parties
back to arbitration again.® In such a case, the question would be
whether or not the court will recognize the res judicata effect of the
arbitral award rather than the validity of the arbitration agreement.

# VaN DEN BERG, SUPRA NOTE 37, AT IO.

¥ UNCITRAL Model Law on International Commercial Arbitration (1985), with amend-
ments as adopted in 2006, art. 8(1), UNCITRAL, HTTPS://WWW.UNCITRAL.ORG/PDF/ENG-
LISH/TEXTS/ARBITRATION/ML-ARB/07-86998_EBOOK.PDF (LAST VISITED APR. 24, 2016).

% Van den Berg, Hypothetical Draft, supra note 36, at 654. Int'L CounciL For CoM. ARB.,

SUPRA NOTE 5 AT 41.

4T Int'L CounciL FOR COM. ARB., SUPRA NOTE 5 AT 41.

8 Ihid.

4 Antonias Dimolitsa, Seperability and Kompetenz-Kompetenz, in IMPROVING THE EFFICIENCY

OF ARBITRATION AGREEMENTS AND AWARDS: 40 YEARS OF APPLICATION OF THE NEW
York CONVENTION 217, 244 (ALBERT JAN VAN DEN BERG ED., 1999).

%0 BURKE, SUPRA NOTE 13, AT 3-4.
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3. General Principles of Arbitration Law and Their Effects
on Article 11(3)

3.1. Autonomy/Severability Doctrine and Its Effect on the
Application of Article I1(3)

The doctrine of autonomy and severability of the arbitration
agreement has a significant importance in international arbitration.
The severability doctrine stipulates that the arbitration agreement or
clause is autonomous from the underlying contract. Most arbitration
laws and other related national laws accept this doctrine as one of
the main principles of arbitration.’® The UNCITRAL Model Law
also includes this principle in Article 16, which sets forth that "an
arbitration clause which forms part of a contract shall be treated as
an agreement independent of the other terms of the contract" and "a
decision by the arbitral tribunal that the contract is null and void shall

not entail ipso jure the invalidity of the arbitration clause” .>*

As a consequence of the severability doctrine, the law applicable
to the arbitration agreement might be different from the law applicable
to the underlying contract® and the invalidity of the latter does not
necessarily give rise to the invalidity of the arbitration agreement.>*
Although the New York Convention does not contain a specific
provision on the severability doctrine, its applicability will never
be challenged "due to the doctrine's prevalence in national and
transnational law".® The importance of this doctrine in the context of
Atrticle II(3) is that the invalidity of the main contract by itself will not
give rise to the refusal of referral to arbitration by the national court;
but the latter will be allowed to refuse referral only in the finding that
the autonomous arbitration agreement is invalid.’® In Buckeye Check
Cashing, Inc. v. Cardegna, the United States Supreme Court explained that
the severability doctrine would apply as a matter of substantive federal

1 Schramm, Geisinger & Pinsolle, supra note 3, at 51. Van den Berg, Hypothetical Draft,

supra note 36, at 655.

52 UNCITRAL Model Law, supra note 46, art. 16.

> Van den Berg, Hypothetical Draft, supra note 36, at 655.

% Schramm, Geisinger & Pinsolle, supra note 3, at 52.

> Ibid.

% InT'L CounciL For CoMm. ARB., SUPRA NOTE 5 AT 52.
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arbitration law and concluded that a challenge to the validity of the
contract as a whole would not prevent arbitration provisions included in
the contract from being enforceable.”” As it would be more burdensome
to prove the invalidity of the arbitration agreement rather than the
invalidity of the main contract as a whole, the doctrine of severability
and autonomy of the arbitration agreement increases the possibility of
referral to arbitration by limiting the scope of the exceptions in Article

[1(3).”8

3.2. Standard of Review — Negative Effect of Compétence-
Compétence

The standard of review is very important and determinative for
the result of the test as to whether the national court will refer the
parties to arbitration according to Article II(3). The main distinction
as regards the standard of review is between the traditional approach,
according to which courts will analyze the validity of the arbitration
agreement with a full review of the merits, and the modern approach,
which prescribes a prima facie review.” As the New York Convention
does not define a certain standard of review, each court will make this
determination according to the lex fori. As Graffi rightly emphasizes that
"domestic procedural technicalities strongly contribute to undermine
the uniform mandate of Article II(3) of the New York Convention"®,
the application of different standards of review according to the
approach adopted by the specific jurisdiction may give rise to different
results in similar cases, which would imperil the objective of uniform
application of the New York Convention.

Legal commentators agree that courts are allowed to apply a
full review, as the New York Convention does not contain an express
provision limiting the standard of review.®! On the other hand, the

5T Buckeye Check Cashing, Inc. v. Cardegna, 546 U.S. 440 (U.S. 2006).

8 Bishop, Coriell & Campos, supra note 20, at 280.

% Ibid.

0 GRAFFI, SUPRA NOTE 6, AT 686.

1 Farah & Hourani, supra note 36, at 140. Stefan Kroll, The 'Incapable of Being Performed’
Exception in Article I1(3) of the New York Convention, in ENFORCEMENT OF ARBITRATION
AGREEMENTS AND INTERNATIONAL ARBITRAL AWARDS: THE NEW YORK CONVENTION IN
PracrTiCE 323, 323 (EMMaNUEL GaiLLarD & Domenico Di PieTro eps., 2008).
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prevailing view is that the courts should abstain from an in-depth
inquiry by adopting a prima facie review and by laying a heavy burden of
proof on the party claiming the invalidity of the arbitration agreement.®
This view is based on the presumption that a limited scrutiny on the
validity of the arbitration agreement favors the pro-enforcement bias
of the New York Convention by limiting the refusal of referral to
arbitration to the cases where the invalidity is manifest at the referral
stage.® The main advantages of the prima facie review are summarized as
"the prevention of the attempts to exploit protracted court proceedings
reviewing validity challenges to the arbitration agreements" and "the
centralization of litigation concerning the existence and validity of the
arbitration agreement before certain specific courts".** The adoption of
the prima facie review and the doctrine of autonomy also reinforce the
view supporting a narrow interpretation of the exceptions in Article
[1(3).9 Despite the persuasiveness of the aforementioned arguments
in favor of the prima facie review, there is also a view supporting the
full review on the merits. For instance, Dimolitsa argues that the
language of the New York Convention "suggests an examination of the
arbitration agreement on the merits and even in depth".%

The application of the prima facie test as standard of review is also
closely related to the negative effect of the compétence-compétence
principle, which is one of the pillars of international arbitration.’” Most
national legislations explicitly refer to the compétence-compétence
principle; in particular the jurisdictions, which implemented the
UNCITRAL Model Law, recognize this principle.®® The principle of
compétence-compétence is described as a dual-functioned principle
and these functions are referred to as its "positive" and "negative"
effects.”” The positive effect stands for the authority of the arbitral
tribunal to decide on its own jurisdiction; whereas the negative effect

2 Van den Berg, Hypothetical Draft, supra note 36, at 694. Kroll, supra note 62, at 323.

& See supra note 30.

o4 Bishop, Coriell & Campos, supra note 20, at 283.

5 Id., at 286.

% Dimolitsa, supra note 50, at 244.

7" Van den Berg, Hypothetical Draft, supra note 36, at 694.

% GRAFFI, SUPRA NOTE 6, AT 681-682.

% Schramm, Geisinger & Pinsolle, supra note 3, at 95.
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serves to the limitation of the courts' interference on the scrutiny
of the arbitral tribunal's jurisdiction.”” According to this negative
effect, the courts would be authorized for the full review of an arbitral
tribunal's jurisdiction only in the recognition and enforcement stage
of an arbitral award or in setting aside proceedings; whereas a prima
facie test would be applied at the referral stage, as a result of which
arbitration agreements would be construed as invalid only in manifest
cases.’! Besides favoring the narrow interpretation of the exceptions in
Article I1(3), a strict application of the negative effect of compétence-
compétence and the prima facie review would also serve to "prevent the
preemptive early court fights over arbitral jurisdiction [that] are largely
unnecessary and expensive dead weight, often significantly reducing

the effectiveness and increasing the cost of the arbitral process".”

The New York Convention neither sets a standard of review nor
expressly imposes the compétence-compétence principle. Therefore,
the approaches adopted by each national jurisdiction will be decisive on
these interrelated issues. The widest application of the negative effect
of the compétence-compétence principle and the strictest application
of the prima facie review seems to be accepted by the French law, which
stipulates in Article 1448 of the French Code of Civil Procedure that
"courts must decline jurisdiction unless the arbitral tribunal has not
been constituted and if the arbitration agreement is manifestly null
and void or inapplicable".” According to this formulation, national
courts cannot confer jurisdiction, if there is already a constituted
arbitral tribunal and even in the case that the tribunal has not been
constituted; the invalidity of the arbitration agreement must be
manifest, i.e. ascertainable with a prima facie review, so that the court
can confer jurisdiction and refuse a referral to arbitration.” The French

0 GRAVES, SUPRA NOTE 4, AT 2. SCHRAMM, GEISINGER & PINSOLLE, SUPRA NOTE 3, AT 95.

" InT'L CounciL For Com. ARB., SUPRA NOTE 5 AT 40.

2 GRAVES, SUPRA NOTE 4, AT 3.

B CODE DE PROCEDURE CIVILE, ART. 1448: "LORSQU'UN LITIGE RELEVANT D'UNE CONVEN-

TION D'ARBITRAGE EST PORTE DEVANT UNE JURIDICTION DE L'ETAT, CELLE-CI SE DECLARE
INCOMPETENTE SAUF SI LE TRIBUNAL ARBITRAL N'EST PAS ENCORE SAISI ET SI LA CONVENTI-
ON D'ARBITRAGE EST MANIFESTEMENT NULLE OU MANIFESTEMENT INAPPLICABLE." (EMPHASIS
ADDED), LEGIFRANCE, HTTPS://WWW.LEGIFRANCE.GOUV.FR/TELECHARGER_PDF.DO!CID TEXT
E=LEGITEXT000006070716 (LAST VISITED APR. 24, 2016).

™ Schramm, Geisinger & Pinsolle, supra note 3, at 96-97.
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law extends the scope of the compétence-compétence principle to
such a degree that the consistency of Article 1448 of the French Code
of Civil Procedure with Article 1I(3) of the New York Convention is
brought into question.” According to Burke, the French law diverges
from "the plain and ordinary meaning of the New York Convention"
because the French law, as opposed to the New York Convention, does
not allow national courts to perform an inquiry of referral to arbitration
in the cases where the arbitral tribunal has already been seized of the
arbitration and the scope of exceptions as formulated by the French
law ("manifestly null and void an unenforceable") is much narrower
than the scope defined in Article 1I(3) ("null and void, inoperative or
incapable of being performed").” The question is whether it should be
allowed that the national legislature of a Contracting State sets such a
different standard than the New York Convention.”” The answer would
definitely be in the negative, if the national law made the enforcement
of arbitration agreements or arbitral awards more difficult than foreseen
by the Convention. However, the answer is just the contrary according
to the opinion that the national legislature is always allowed to set
more lenient standards than the Convention.” Such a distinction is
based on the pro-enforcement bias of the Convention, which provides
that less favorable legislation would be abrogated by the New York
Convention.”

The interpretation of the compétence-compétence principle and
the determination of the standard of review varies according to the
jurisdiction. While the French law, as stated above adopts an even more
liberal approach than the New York Convention, many jurisdictions
stick to the traditional approach, by adopting a full review on the
validity and enforcement of the arbitration agreement at the referral
stage. For instance, the Austrian Supreme Court is shown as one of

> BURKE, SUPRA NOTE 13, AT 7.

" Inmp.

T Ibid.

8 Loukas A. Mistelis, Arbitrability — International and Comparative Perspectives, in ARBITRA-

BILITY: INTERNATIONAL AND COMPARATIVE PERSPECTIVES 1, 1 (Loukas A. MisTeLIs &
Stavros L. BREKOULAKIS EDS., 2009).

™ INT'L CounciL For CoM. ARB., SUPRA NOTE 5 AT 37.
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the high courts, which favor the traditional approach.*® The Swedish
Arbitration Act also sets an example of the traditional approach, by
providing national courts with a broad range of review of the arbitral
tribunal's jurisdiction.’! Before the adoption of the Arbitration
Act of 1996, it was even claimed that the principle of compétence-
compétence was not part of the English law and thus domestic
courts had wider discretion when resolving disputes concerning the
jurisdiction of arbitral tribunals.®? Article 1032 of the German Code of
Civil Procedure is substantially very similar to Article II1(3) of the New
York Convention because it contains the same list of exceptions and it
neither defines the scope of these exceptions nor specifies the standard
of review.® Therefore, the case law is determinative and German courts
have adopted an interpretation in favor of the full review at the referral
stage, since they are "reluctant to recognize the negative effect of the
compétence-compétence principle", as opposed to the French law.%

On the other hand, most national jurisdictions accept the prima
facie review of the validity of the arbitration agreement at the referral

80 Bishop, Coriell & Campos, supra note 20, at 281. This view is based on the formulation of

the Austrian Supreme Court (Oberster Gerichtshof, Oct. 2, 1935, SZ17/131), which -as
opposed to the French courts- stated that "it would entail duplication of effort if a party
contesting the jurisdiction pf an arbitral tribunal were obliged to pursue the proceedings
before that tribunal before being able to bring a court action to annul the arbitral procee-
dings".

81" In Section 2 of the Swedish Arbitration Act (SFS 1999:116), it is stated that the positive
effect of the competence-competence principle shall not prevent a court from deciding on
the jurisdiction of an arbitral tribunal and that a decision of the arbitral tribunal confer-
ring jurisdiction is not binding for the national court.

82 Emmanuel Gaillard, Efforts by a Party to Seek Intervention by a National Court for the Purpose

of Delaying or Disrupting the Arbitration: Laws and Court Decisions in Civil Law Countries, in
PrReVENTING DELAY AND DISRUPTION OF ARBITRATION / EFFECTIVE PROCEEDINGS IN CONS-
TRUCTION CASES 162, 167 (ALBERT JAN VAN DEN BERG ED., 1991), KLUWER ARB., HTTP://
WWW.KLUWERARBITRATION.COM/COMMONUI/DOCUMENT.ASPX ID=1PN27672#FOOTNOTE-
REF-A0022 (LAST VISITED APR. 24, 2016).

8 Z1VILPROZESSORDNUNG, § 1032, PARA. 1: "WIrD vOR EINEM GERICHT KLAGE IN EINER

ANGELEGENHEIT ERHOBEN, DIE GEGENSTAND EINER SCHIEDSVEREINBARUNG IST, SO HAT
DAS GERICHT DIE KLAGE ALS UNZULASSIG ABZUWEISEN, SOFERN DER BEKLAGTE DIES VOR BE-
GINN DER MUNDLICHEN VERHANDLUNG ZUR HAUPTSACHE RUGT, ES SEI DENN, DAS GERICHT
STELLT FEST, DASS DIE SCHIEDSVEREINBARUNG NICHTIG, UNWIRKSAM ODER UNDURCHFUHRBAR
1sT." (EMPHASIS ADDED), Juris GMBH, HTTPS://WWW.GESETZE-IM-INTERNET.DE/BUNDES-
RECHT/ZPO/GESAMT.PDF (LAST VISITED APR. 24, 2016).

8 Schramm, Geisinger & Pinsolle, supra note 3, at 99.
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stage. The language of the UNCITRAL Model Law is also interpreted
as in favor of the modern approach.®® The Swiss Federal Supreme Court
clearly stated that the test of validity of the arbitration agreement should
be based on a prima facie review.* In the same vein, the Indian Supreme
Court firstly emphasized that the preponderance of liberal approach in
different legal systems and then rightly decided that the court should
confine itself to a prima facie review, as the arbitrator would in any case
be entitled to have a full review of the issue and render its decision
accordingly.’” Similarly, in Riley v. Kingsley Underwriting Agencies, the
United States Court of Appeals for the Tenth Circuit truly decided
that there must be a limited inquiry at the pre-reference stage, since it
is always possible to consider the grounds for refusal of enforcement at
the post-award stage.®®

4. Conflict of Laws Aspect in Interpretation of Artcile I1(3)
- Applicable Law

Article II(3) of the New York Convention does not include
a definition of the terms "null and void, inoperative or incapable of
being performed" and the scope of these terms are to be determined
under the law applicable to the validity of the arbitration agreement.®

% Emmanuel Gaillard, Prima Facie Review of Existence, Validity of Arbitration Agreement, N.Y.

L. Rev,, Dec. 1, 2005, AT 7, SHEARMAN, HTTP://WWW.SHEARMAN.COM/~/MEDIA/FILES/
NewsInsicHTs/PuBLICATIONS/2005/12/PRiMA-FACIE-REVIEW-OF-EXISTENCE-VALIDITY-
oF-ArB2__[F1Les/IA_NYL]-Prima-FaciE_o040308_14/FiLEATTACHMENT/IA_NYL]-
PriMa-FACIE_040308_14.PDF (LAST VISITED APR. 24, 2016).

86 Bundesgericht April 29, 1996, 122 ENTSCHEIDUNGEN DER SCHWEIZERISCHEN BUNDESGE-

rRicHTS Il 139, S. 143: "LA CONVENTION D'ARBITRAGE LITIGIEUSE A TOUTES LES APPA-
RENCES DE LA VALIDITE, SANS QUE SE MANIFESTENT, AVEC UNE CERTAINE EVIDENCE POU-
VANT RESSORTIR D'UN EXAMEN PRIMA FACIE, DES ELEMENTS PERMETTANT DE LA QUALIFIER
DE CADUQUE, D'INOPERANTE OU D'INAPPLICABLE.", BGER, HTTP://[RELEVANCY.BGER.CH/
PHP/CLIR/HTTP/INDEX.PHP/LANG=DE&ZOOM=& TYPE=SHOW_DOCUMENT&HIGHLIGHT_
pocIiD=ATF%3A%2F%2F122-111-139%3ADE (LAST VISITED APR. 24, 2016).

87 Supreme Court of India, Aug. 12, 2005, Shin-Etsu Chemical Co. Ltd vs M/S. Aksh Opti-
fibre Ltd. & Anr: "The liberal approach which seems to be gaining increasing popularity in
many legal systems both statutorily as well as through judicial interpretation is to restrict
the review of validity of arbitration agreement at a prima facie level. For final review the
parties may raise issue before arbitral forum or post award.", INpiIAN KaNOON, HTTPS://
INDIANKANOON.ORG/DOC/847271/ (LAST VISITED APR. 24, 2016).

8 Riley v. Kingsley Underwriting Agencies, Ltd., 969 F.2d 953 (10th Cir. Colo. 1992).

8 GRAVES, SUPRA NOTE 4, AT 4.
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However, Article 1I(3) is also silent on this issue®™, as it does not
determine the applicable law, when the validity of an arbitration
agreement is challenged at the referral stage.” The reason of the lack
of an express provision on the law governing the arbitration agreement
is demonstrated as the fact that Article II was added by the drafters to

the Convention "in the last minute".”?

When determining the applicable law to define the scope of
the exceptions in Article II(3), there are three main standards: (1)
the conflict-of-laws approach based on national law standard, (2) the
uniform international standard and (3) the maximum standard based
on internationally neutral defenses.” According to the national law
standard, the conflict-of-laws rules will determine the law applicable
to Article II(3); whereas the uniform international standard does not
require any conflict-of-laws analysis and is based on the view that
the validity of an arbitration agreement must rely on international
standards rather than any national law, since international arbitration
belongs to a transnational legal order rather than any national legal
order.’* The "maximum standard" approach can be summarized as a
conflict-of-laws approach reinforced by international standards; in
other words, it is a compromise of the conflict-of-laws approach and
the uniform international standard approach.

The traditional conflict-of-laws approach is based on the
application of a national law with its standards concerning the
validity of the arbitration agreement.” As a result, Article 1I1(3) will
be interpreted according to the national law governing the arbitration
agreement, which will be determined according to conflict-of-laws
rules. In the English case of Bakwin and Erie Int'l. Trading v. Sothebys,
the claim of the plaintiff was based on the argument that the arbitration
agreement, allegedly concluded under threats against property, was

% SILBERMAN, SUPRA NOTE 112, AT 41.

% Van den Berg, Hypothetical Draft, supra note 36, at 654. GRAFFI, SUPRA NOTE 6, AT 696.

92 Lamm & Sharpe, supra note 2, at 301.

% Bishop, Coriell & Campos, supra note 20, at 286.

% Di Pietro, supra note 14, at 92. Schramm, Geisinger & Pinsolle, supra note 3, at 46.

% Bishop, Coriell & Campos, supra note 20, at 287.
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null and void.”® The court firstly found that the choice-of-law clause
in the contract gave rise to the application of Swiss law as to whether
the arbitration agreement was null and void, and conducted its analysis
according to the standards of duress under Swiss law. The court referred
to the provisions in the Swiss Code of Obligations to define the scope
of duress’” and after a detailed analysis under Swiss law, found that the
arbitration agreement was null and void due to material duress. This
approach is criticized because of the view that different standards under
different national laws would prevent a uniform application of the New
York Convention.

The uniform international standard, which is also referred to
as "transnationalist approach"”, is presented as another aspect of
the severability doctrine, which gives rise to the consequence that
the choice-of-law clauses in the main contract cannot govern the
issue of the validity of the arbitration agreement.” The advocates
of the transnationalist approach argue that the uniform application
of the Convention can only be maintained through the adoption of
international standards governing the arbitration agreement. The
French courts follow the transnational approach, which is crystallized in
the decision of Société Gatoil v. National Iranian Oil Co.: "[T]he validity
of the agreement must be judged solely in the light of the requirement
of international public policy."'® The criticism directed against
this approach is focused on the difficulty to define the international
standards governing the arbitration agreement and therefore, the
critics support the view that the validity of the arbitration agreement
can only be analyzed under specific domestic legal rules.'®® Even if
there is a claim based on an internationally recognized defense, such as
the duress defense in the abovementioned Bakewin case, the uniform
international standard would not be sufficient to determine which

% Bakewin and Erie Int'l. Trading v. Sothebys EWHC (QB) [2005] ArbLR 6, Oxrorb J.,
HTTP://ALRR.OXFORDJOURNALS.ORG/CONTENT/2005/1/83.FULL.PDF (LAST VISITED APR. 24,
2016).

97 Id., para. 33-34.

% Schramm, Geisinger & Pinsolle, supra note 3, at 45.

9" Bishop, Coriell & Campos, supra note 20, at 288.

100 14 at 289.

101" Dj Pietro, supra note 14, at 92. Bishop, Coriell & Campos, supra note 20, at 290.
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specific set of rules will be applied to such a defense, since technical
requirements for a defense and burden of proof would demonstrate a
variety in different legal systems.!®> Due to the lack of an "autonomous
discipline" imposed by the New York Convention!®, the analysis as to
whether the validity or efficacy of an arbitration agreement is affected
by one of the exceptions in Article II(3) should be conducted under a
specific national law.!** Besides that, in practice it would be unrealistic
to expect national judges to be aware of already existing internationally
recognized rules, as in most cases they would have a tendency to apply
the domestic interpretations of their jurisdiction.!®

The third approach, which is referred to as "the maximum
standard" or "the modified conflict-of-laws approach"!®, can be
construed as a compromise between the national law standard and the
uniform international standard. On the one hand, it applies the conflict-
of-laws rules to determine the applicable national law, as the traditional
approach does; on the other hand, it only applies the internationally
neutral defenses and precludes the parochial national defenses, in
order to maintain the uniform application of the Convention.!*” The
most important examples to the internationally neutral defenses,
which render the arbitration agreement invalid under Article 1I(3),
would be misrepresentation, fraud, the incapacity to agree, duress and
undue influence.!® This compromise seems to offer the most practical
solution, as it successfully eliminates the critics directed against both
approaches. The US courts, which follow this approach, have adopted
a uniform interpretation of the exceptions under Article 1I(3) by
deciding that the arbitration agreement is invalid only in the presence

102 Bishop, Coriell & Campos, supra note 20, at 290.

10 T amm & Sharpe, supra note 2, at 301.

104 ALBERT JAN VAN DEN BErG, THE NEW YORK ARBITRATION CONVENTION OF 1958: To-

WARDS A UNIFORM JUDICIAL INTERPRETATION 123 (1981).

105 GRAFFI, SUPRA NOTE 6, AT 686.

106 Bishop, Coriell & Campos, supra note 20, at 288.

107 InT'L Councit ForR CoM. ARB., SUPRA NOTE 5 AT 65. Bistopr, CorieLL & CamPos, SUPRA

NOTE 20, AT 291. INT'L CounciL FOR CoM. ARB., SUPRA NOTE 5 AT 65.

108 Bishop, Coriell & Campos, supra note 20, at 291. Schramm, Geisinger & Pinsolle, supra

note 3, at 104.
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of internationally neutral defenses.!” In Ledee v. Ceramiche Ragno,
the United States Court of Appeals for the First Circuit sets forth the
reasoning of the adoption of the "maximum standard" approach, as
follows:

The parochial interests of the Commonwealth, or of
any state, cannot be the measure of how the "null and
void" clause is interpreted. Indeed, by acceding to and
implementing the treaty, the federal government has
insisted that not even the parochial interests of the nation
may be the measure of interpretation. Rather, the clause
must be interpreted to encompass only those situations --
such as fraud, mistake, duress, and waiver -- that can be
applied neutrally on an international scale.!'°

Even after having determined the standard, national courts still
have a wide margin of discretion while determining the applicable law,
in the absence of a conflict-of-laws rule in Article II(3). Therefore, it
is not a big surprise that different jurisdictions have adopted contrary
approaches, when they are seized with a request to refer the parties
to arbitration. In the United States, the tendency of the courts has
been to apply the forum law in the analysis concerning the validity of
arbitration agreements.!!! In Rhone Mediterranee Compagnia Francese
di Assicurazioni E Riassicuragzioni v. Lauro, the United States District
Court for the District of the Virgin Islands stated that the New York
Convention does not contain a choice-of-law clause governing the
validity of the arbitration agreement and then decided that this analysis
should be performed in the light of the law of the forum (lex fori):

Article II of the Convention does not indicate which law
is to govern enforceability of an arbitral agreement, but its
intended purpose is to impose on the ratifying states a "broad
undertaking" to give effect to such an agreement unless
it offends the law or public policy of a forum. Applying

109 Schramm, Geisinger & Pinsolle, supra note 3, at 104.
10 1 edee v. Ceramiche Ragno, 684 F.2d 184, 187 (1st Cir. P.R. 1982)

1 inpa SiieErRMAN, THE NEW YORK CONVENTION AFTER FIFTY YEARS: SOME REFLECTIONS
ON THE ROLE OF NATIONAL Law, 38.25 Ga. J. INT'L & Comp. L. 25, 42 (2009), DicitaL
ComMmons AT U. oF Ga. L., HTTP://DIGITALCOMMONS.LAW.UGA.EDU/CGI/VIEWCONTENT.
CGI?ARTICLE=1108&CONTEXT=G]JICL (LAST VISITED APR. 24, 2016).
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federal law is consistent with the view that enforceability
of an agreement to arbitrate relates to the law of remedies
and is therefore governed by the law of the forum.!'!?

On the other hand, an Italian court of first instance held
that the validity issue should be resolved by the law governing the
enforceability of the arbitration agreement under the principle of party
autonomy and if the parties did not make a choice-of-law as regards the
arbitration agreement, the applicable law would be the law of the place
of arbitration (lex loci arbitri).'"

These decisions demonstrate the two main lines adopted by
national courts, which either directly apply the lex fori or refer by
analogy to Article V(1)(a) of the New York Convention, which is the
provision regulating the applicable law to the validity of the arbitration
agreement at the post-award stage, i.e. at the stage of the recognition
and enforcement of the arbitral award. The mentioned provision
provides that "the recognition and enforcement of the arbitral award
may be refused, if the arbitration agreement is not valid under the law
to which the parties have subjected it or, failing any indication thereon,
under the law of the country where the award was made".!'* As Article
V(1)(a) regulates the post-award stage, it does not help the judges to
determine the applicable law at the referral stage, if the parties have
not included a choice-of-law clause.'” Despite that, the advocates of
the application of Article V(1)(a) by analogy argue that the latter
provision is relevant in both the referral stage and the post-award
(enforcement) stage.''® The courts favoring this approach construed

112" Rhone Mediterranee Compagnia Francese di Assicurazioni E Riassicurazioni v. Lauro, 555

F. Supp. 481, 482 (D.V.1. 1982)

3 Singhvi, supra note 39, at 215.

1% New York Convention, supra note 1, art. V(1)(a).

15 Leonardo D. Graffi, The Law Applicable to the Vdlidity of the Arbitration Agreement: A
Practitioner's View, in CONFLICT OF LAWS IN INTERNATIONAL ARBITRATION 19, 55 (FrRaNcCO
Ferrarl & STEFAN KROLL EDS., 2011).

116 Piero Bernardini, Arbitration Clauses: Achieving Effectiveness in the Law Applicable to the

Anrbitration Clause, in IMPROVING THE EFFICIENCY OF ARBITRATION AGREEMENTS AND
AWARDS: 40 YEARS OF APPLICATION OF THE NEW YORK CONVENTION 197, 200 (ALBERT
JAN VAN DEN BERG ED., 1999). VAN DEN BERG, TOWARDS A UNIFORM JUDICIAL INTERPRE-
TATION, SUPRA NOTE 105, AT 126-127.
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"the country where the award was made" as "the country where the
award will be made" at the referral stage.!'’

If Article V(1)(a) is applied by analogy to Article I1I(3), it must
be determined whether the parties agreed upon the law governing the
arbitration agreement. In the absence of a choice-of-law by the parties,
the application of the lex loci arbitri will come into question. In this case,
the controversial issue would be whether the reference is made to the
substantive law of the place of arbitration or its choice-of-law rules.!'®
The importance of this distinction can be demonstrated through the
Swiss law, according to which the Swiss Code of Obligations will be
applied, if the reference is made to the substantive law; whereas Article
178(2) of the Swiss Private International Law will come into play, if
the lex loci arbitri is construed more broadly as including its choice-of-
law rules.!” The Swiss Supreme Court decided that the reference is
made to the substantive law determined by the choice-of-law rules in

Article V(1)(a):
[T]he conflict rules in Art. V(1)(a) of the New York

Convention must be applied, in order to determine the
applicable material law, rather than the conflict rules
which would be otherwise applicable in the 'referral State'.
This would apply also to the scope of the arbitral clause,
which is at issue here.!?

Haas supports the analogy to Article V(1)(a) with the following
statement: "A decision on the validity of an arbitration agreement
upon a motion to compel arbitration cannot be different for reasons of
internal consistency from the same in the enforcement stage."'?! The
courts, which adopted this approach, relied on the advantage of the
application of Article V(1)(a) by analogy in the sense that it would

U7 Dimolitsa, supra note 50, at 242. VAN DEN BERG, SUPRA NOTE 37, AT 11. LAMM & SHARPE,

SUPRA NOTE 2, AT 303.

118 Schramm, Geisinger & Pinsolle, supra note 3, at 55.

19 1hid.

120 Tribunal Fédéral, Mar. 21, 1995, Insurance Co. v. Reinsurance Co. (Excerpt), in YEAR-

BOOK COMMERCIAL ARBITRATION, VOLUME 22 (ALBERT JAN VAN DEN BERG ED., 1997)
800, 804, KLUWER ARB., HTTP://WWW.KLUWERARBITRATION.COM/CoMMONUI/DOCUMENT.
ASPXID=IPNG459#FOOTNOTE-REF-A0037 (LAST VISITED APR. 24, 2010).

21 Bishop, Coriell & Campos, supra note 20, at 289.
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avoid the possibility that an arbitration agreement deemed as valid at
the referral stage gives rise to the setting aside of the arbitral award
due to any incompliance with the requirements of the chosen law by
the parties or the lex loci arbitri.!?> On the other hand, Graffi points
out that "it is (...) a daunting task to apply the law of the place where
the award 'was' made if the parties are disputing over the enforcement
and validity of the arbitration agreement".!”’ In the same vein, Ferrari
and Silberman state that Article V(1)(a) does not have any spillover
effect, as it solely concerns the enforcement stage, which constitute
a totally different setting from the pre-award stage.'** Haight, who is
one of the drafters of the New York Convention, also stated that the
inclusion of the choice-of-law rule in Article V(1)(a) into Article II
was intentionally rejected in order to avoid an obligation of the forum
to enforce the arbitration agreement, although the latter "offends the
law or public policy of the forum".!”> When the plain language and the
legislative history of the Convention are taken into consideration, it
does not seem coherent to apply the conflict-of-laws rules in Article

V(1)(a) by analogy to Article I1(3).

In a jurisdiction, which has adopted the application of Article
V(1)(a) by analogy, problems would arise in the cases where the
parties have not chosen the law governing the arbitration agreement
and the place of arbitration is not clear, since the agreement does
not refer to a seat of arbitration and the arbitral tribunal has not yet
been constituted. In such cases, the court may be inclined to apply
the lex fori'? or the lex contracti'”’. Although the application of the
lex fori may lead to forum-shopping or "litigation maneuvering by
the respective parties"!?8, the latter would not constitute a problem

122 SILBERMAN, SUPRA NOTE 112, AT 42-43.

123" Graffi, The Law Applicable, supra note 116, at 55.

124 Tinda Silberman & Franco Ferrari, Getting to the Law Applicable to the Merits in International

Arbitration and the Consequences of Getting It Wrong, in CONFLICT OF LAWS IN INTERNATI-
ONAL ARBITRATION 257, 267 (FrRanco FErraRI & STEFAN KROLL EDs., 2011).

135 G. W. Haicat, CONVENTION ON THE RECOGNITION AND ENFORCEMENT OF FOREIGN AR~

BITRAL AWARDS: SUMMARY ANALYSIS OF REcCOrRD oF UNITED NaTioONs CONFERENCE 27-
28 (1958).

126 Lamm & Sharpe, supra note 2, at 303.

27 Schramm, Geisinger & Pinsolle, supra note 3, at 56.

128 SILBERMAN, SUPRA NOTE 112, AT 42.
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concerning the uniform application of the Convention, as long as the
national courts follow the maximum standard approach, by accepting
only the internationally recognized defenses.!” Due to the severability
principle, the law governing the contract would not apply per se to the
arbitration agreement; however, most courts have interpreted that the
determination of lex contracti should be accepted as an implicit choice-
of-law as regards the arbitration agreement."® In practice, the parties
would generally include a choice-of-law clause with the intent that
the latter also governs the issues concerning the arbitration agreement
and the determination of a specific law applicable to the arbitration
agreement would only be found in very complex transactions.?!
Therefore, the severability doctrine should not be construed to the
detriment of party autonomy and the choice-of-law governing the
contract should also apply to the arbitration agreement.

5. The Scope of the Exceptions in Article I1(3)

Article II(3) does not provide with any definition of the terms
"null and void, inoperative or incapable of being performed" and
therefore, there is a lack of clarity as regards the scope of the article. The
precise meaning of the exceptions under Article II(3) is not required;
however, it is essential to define their scope to determine which cases
are classified under these exceptions.'*

There are three different exceptions and each of them refers to a
separate category of invalidity or inefficacy; however, as all of them will
lead to the same result, which is the refusal of referral to arbitration,
in practice there will not be any need to distinguish them with strict
lines. In any event, it is inevitable that certain grounds for invalidity
fall under the scope of different exceptions at the same time, which
gives rise to an overlap of the terms." It is more of an academic and

129 Tamm & Sharpe, supra note 2, at 303.

130 Schramm, Geisinger & Pinsolle, supra note 3, at 54-55.

' Graffi, The Law Applicable, supra note 116, at 30.
132

1

[

BoRN, SUPRA NOTE 18, AT 160.

133 Schramm, Geisinger & Pinsolle, supra note 3, at 102.
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pedagogic distinction rather than a practical one, since the courts
evaluate the exceptions under Article II(3) as a whole."*

On the other hand, in some cases there might be significant
differences between the exceptions under Article II(3), which render
a categorization more important than in other cases. For instance, the
"incapable of being performed" provision is different than the other
exceptions in the sense that in principle the arbitration agreement
is valid but it cannot be performed due to some reasons in the given
case; whereas in the other two exceptions, the arbitration agreement is
either invalid right at the outset ("null and void" provision)'® or the
intrinsically valid arbitration agreement became ineffective at some
point after its conclusion ("inoperative" provision).’® As a result,
an arbitration agreement, which is "incapable of being performed",
can become effective again, if the situation causing its inability to
be performed is enhanced in the future."”” This feature of curability
is especially important, if the arbitration agreement is related to an
ongoing relationship, such as a framework agreement, rather than a
one-off agreement.'*®

Apart from the definitions of different terms, it is also important
to determine how broadly or narrowly the scope of Article 11(3)
will be interpreted. Taking into consideration the pro-enforcement
bias of the Convention, it would make more sense to favor a narrow
interpretation.” In Rhone Mediterranee Compagnia Francese di
Assicurazioni E Riassicurazoni v. Lauro, this approach is clearly stated:
"The 'null and void' language must be read narrowly, for the signatory
nations have jointly declared a general policy of enforceability of
agreements to arbitrate."'*

134 Born, SUPRA NOTE 18, AT 160. ScHRAMM, GEISINGER & PINSOLLE, SUPRA NOTE 3, AT 103.

135 See supra note 119.

136 Kroll, supra note 62, at 328.

BT Ibid.

38 1d., at 329.

139" Dimolitsa, supra note 50, at 243. Kroll, supra note 62, at 353.

40 Rhone Mediterranee Compagnia Francese di Assicurazioni E Riassicurazoni v. Lauro, 712

F.2d 50, 51 (3d Cir. V.I. 1983).
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5.1. The Concept of "Null and Void"

Null and void arbitration agreements are defined as "intrinsically
defective", which means that they are considered as invalid right from
the beginning.!"! The analysis to determine whether an arbitration
agreement is "null and void" focuses on the validity of the parties'
consent to arbitrate. If the consent is vitiated, the arbitration agreement
will be affected by invalidity at the outset under the "null and void"
provision.!* The typical examples which fall under this category are
listed as "the lack of consent due to misrepresentation, fraud, incapacity
to agree, duress and undue influence".!* This is a non-exhaustive list,
which originates from the case law and the views of legal commentators,
since the New York Convention does not provide with any examples.

Misrepresentation and fraud are defined as "intentional material
misstatement or coercion” committed by one of the parties in order to
convince the other party to conclude an arbitration agreement.'* The
most important element of this definition is the wrongful intention of
the party inducing the counterparty of the agreement. Therefore, if
the delusion is based on the wrong information or lack of knowledge
of the misleading party rather than its intentional manipulation,
it is not possible to define such a delusion under the category of
misrepresentation and fraud. Another fundamental element of fraud
is the casual link between the alleged fraud and the conclusion of
the arbitration agreement.!® As a result of the severability doctrine,
this casual link must exist particularly with the arbitration agreement
rather than with the main contract as a whole.

The incapacity to agree is defined as an impediment of a party to
enter into a binding arbitration agreement as a matter of law'* and is a
defense that is also analyzed in relation to the "subjective" arbitrability
issue. As opposed to the "objective" (ratione materiae) arbitrability which

141 VAN DEN BERG, SUPRA NOTE 37, AT 11. LAMM & SHARPE, SUPRA NOTE 2, AT 300.

142 Bishop, Coriell & Campos, supra note 20, at 276.

83" Born, SUPRA NOTE 18, AT 160. VAN DEN BERG, SUPRA NOTE 37, AT 11. INT'L COUNCIL FOR

CoM. ARB., SUPRA NOTE 5 AT 52.

144 Bishop, Coriell & Campos, supra note 20, at 293.

45 Bishop, Coriell & Campos, supra note 20, at 294.

46 Thid.
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concerns the arbitrability of the dispute and is unrelated with the quality
of the parties, the "subjective” (ratione personae) arbitrability requires
that the parties of the arbitration agreement have the authority to submit
the dispute to arbitration.'*” The incapacity is also addressed in Article
V(1)(a) as a ground for refusal of the recognition and enforcement of
arbitral awards, where it is provided that the test of capacity will be
performed according to the law "applicable to the parties"'*®, which
will be determined "under the conflict-of-laws rules of the forum".!* In
most cases, the law applicable to a party will be the national law of that
party and thus, it will be examined whether the party has the authority
to enter into the arbitration agreement according to its national law.
Although the incapacity defense includes cases where minors of a
certain age or incapacitated persons are not allowed to enter into an
arbitration agreement, in practice this defense mostly comes into play
in investor-state disputes.””® For instance in ICSID cases, a state may
claim that a certain legal entity or person representing that state was
not capable of entering into an arbitration agreement and thus, the
latter cannot be binding upon the state.”! In the ICSID case of SPP
v. Egypt, the respondent State claimed that certain acts of Egyptian officials
were null and void due to their incompliance with the Egyptian law; however
this claim was rejected by the tribunal because "these acts were cloaked with
the mantle of governmental authority and communicated as such to foreign

investors who relied on them in making their investments”. 1>

Defense of duress, which is another categorization under the "null
and void" provision refers to cases where one of the parties induced
the other party to enter into the arbitration agreement by coercion.!
Although the elements of duress may vary according to the jurisdiction,

47 Di Pietro, supra note 14, at 90.

8 New York Convention, supra note 1, art. V(1)(a).

149 Schramm, Geisinger & Pinsolle, supra note 3, at 56-57.

150 Bishop, Coriell & Campos, supra note 20, at 294.

BL 1hid.

152 Southern Pacific Properties (Middle East) Limited v. Arab Republic of Egypt, ICSID
Case No. Arb/84/3, Award, WorLD Bank Group, HTTPSs://1cSID.WORLDBANK.ORG/IC-
SID/FRONTSERVLETIREQUEST T YPE=CAsEsRH&acTIONVAL=sHOWDOoCc&DOCID=DC671_
En&caselp=C135 (LAST VISITED APR. 24, 2016).

153 Bishop, Coriell & Campos, supra note 20, at 294.
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the most common four elements which are listed in Bakwin case, where
the court conducted an analysis of duress under the Swiss law, are as
follows: "(i) there must be a 'threat', (ii) the threat must be unlawful,
(iii) the threat must result in actual and justified fear, and (iv) there
must be a causal link between the threat and the consent given to enter

into the contract"."*

The defense of undue influence, which is described as "[the]
influence or dominion(...), which destroys the free agency of the
testator, and substitutes in the place thereof the will of another"',
also consists of four elements, which are listed by the United States
courts as follows: "(i) a person who is susceptible to influence, (ii)
another person who had the opportunity to exert undue influence,
(iii) the exertion of improper influence, and (iv) the production of
the desired effect as a result of the influence".”® In the context of the
"null and void" provision in Article I1(3), the desired effect in the last
element would be that the party susceptible to influence enters into an
arbitration agreement.

There may also be doubts as regards the intent of the parties,
where the arbitration agreement is a poorly drafted one, which is vague,
indefinite, incomplete, unclear or include internal contradictions.!’
Such arbitration agreements are referred to as "pathological clauses".
Although there are legal commentators, who analyze "pathological
clauses" under the "inoperative"”® and "incapable of being performed" >
provisions, it would be more suitable to categorize them under the "null
and void" provision, since if these agreements are incurably defected,
they will be considered as invalid at the outset and and thus, there
will not be any possibility that they have an effect on the parties in

Bakewin and Erie Int'l. Trading v. Sothebys, supra note 97.
155 Lyle v. Bentley, 406 F.2d 325, 328 (5th Cir. Tex. 1969).
Bishop, Coriell & Campos, supra note 20, at 295.

VAN DEN BERG, SUPRA NOTE 37, AT 11. ARTICLE I (B) (ScHrRAMM, GEISINGER, PINSOL-
LE): 58. INT'L CounciL FOR CoM. ARB., SUPRA NOTE 5 AT 53.

158 Schramm, Geisinger & Pinsolle, supra note 3, at 50-51. Lamm & Sharpe, supra note 2, at

307.

159 VAN DEN BERG, SUPRA NOTE 37, AT 11.
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the future.'®® Some examples which are examined under this category
involve the cases where the parties determined litigation and arbitration
as alternatives to each other instead of exclusively referring to
arbitration'®!, they did not use a mandatory language in the arbitration
clause and decided that the dispute "may" or "can" be resolved through
arbitration'®?, they referred to an arbitral institution that does not exist
in the given seat of arbitration'®’ or they alternatively referred to two
different arbitral institutions in the same agreement. In such cases,
most jurisdictions adopt a liberal approach and interpret the arbitration
agreement broadly to give the intent of the parties the maximum legal
effect.'® Therefore, the invalidity of these arbitration agreements will
come into question, when they cannot be given any meaning and thus,
the intent of the parties cannot be clearly set forth.!® This approach
is also in reliance with the pro-enforcement bias of the Convention.

5.2. The Concept of "Inoperative"

Inoperative arbitration agreements are considered to have ceased
their effect by the time of the request to refer parties to arbitration,
although they were valid at the outset.!®® Therefore, an inoperative
arbitration agreement is inapplicable to the parties and the dispute
in question at the referral stage.!'’” The typical cases that render an
arbitration agreement inoperative are waiver, novation, revocation,
repudiation or termination of the arbitration agreement!®®. Although
novation of the contract can render the arbitration agreement

160 Kroll, supra note 62, at 332-333. Article II (B) (Schramm, Geisinger, Pinsolle): 50-51.
INT'L CounciL FOR CoM. ARB., SUPRA NOTE 5 AT 53.

161 AN DEN BERG, SUPRA NOTE 37, AT 11. LAMM & SHARPE, SUPRA NOTE 2, AT 307.

162 InT'L Counceil For CoM. ARB., SUPRA NOTE 5 AT 53.

13 Lamm & Sharpe, supra note 2, at 310. Schramm, Geisinger & Pinsolle, supra note 3, at 60.

164 InT'L Council For CoM. ARB., SUPRA NOTE 5 AT 53. SCHRAMM, GEISINGER & PINSOLLE,

SUPRA NOTE 3, AT 58-50.

165 Schramm, Geisinger & Pinsolle, supra note 3, at 59-60. Lamm & Sharpe, supra note 2, at

313.

BorN, sUPRA NOTE 18, AT 160. ARTICLE I (B) (ScHRAMM, GEISINGER, PINSOLLE):
105-106. INT'L Councit FOR CoM. ARB., SUPRA NOTE 5 AT 52.

167 Lamm & Sharpe, supra note 2, at 300-301.
168

166

BorN, SUPRA NOTE 18, AT 160. VAN DEN BERG, SUPRA NOTE 37, AT 11. INT'L COUNCIL FOR
CoM. ARB., SUPRA NOTE 5, AT 52-53.
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inoperative, it will not always be the case due to the autonomous
character of the arbitration agreement.'®’

Besides that, if the arbitration agreement includes any time limit
for the initiation of the arbitration proceedings or for the final award,
it will cease to have effect with the expiration of this limit, since the
parties' intent to be bound by the arbitration agreement only pertains
to the mentioned time frame.!”

The right to arbitrate is a contractual right that can always be
waived but the burden of proof is upon the party who claims that the
other party waived its right to arbitrate.!'” Waiving the contractual
right to arbitrate may appear in different ways, such as acquiescence
to litigation, improper invocation of the arbitration agreement,
prosecution of related claims in court and modification of the arbitration
agreement.'”

5.3. The Concept of "Incapable of Being Performed"

An arbitration agreement is considered as "incapable of being
performed" in the cases where "the arbitral process cannot be effectively
set into motion" because of a physical or legal impediment.!” The
reason that render the arbitration agreement "incapable of being
performed" may be the impossibility to reach the purpose of the
arbitration agreement in the given circumstances or the fact that its
purpose already has been attained.'” The physical impediments that
prevent the arbitration from proceeding may include cases where
the arbitrator named in the agreement is not able to perform his/her
duties'”, actions of either party at the referral stage!’, the obstacles to

169 L amm & Sharpe, supra note 2, at 317.

170 Schramm, Geisinger & Pinsolle, supra note 3, at 106.

70 Ibid.

12 Lamm & Sharpe, supra note 2, at 314.

B Lamm & Sharpe, supra note 2, at 300. VAN DEN BERG, SUPRA NOTE 37, AT 11. SCHRAMM,

GEISINGER & PINSOLLE, SUPRA NOTE 3, AT 108. INT'L CoUunciL FOR CoM. ARB., SUPRA NOTE
5 AT 53.
174 Kroll, supra note 62, at 325.

5 InT't Councir For CoM. ARB., SUPRA NOTE 5 AT 53. BORN, SUPRA NOTE 18, AT 160.

176 Born, SUPRA NOTE 18, AT 160.
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1'7) political circumstances at

179

the constitution of the arbitral tribuna
the seat of arbitration!”™ and inaccessibility of the seat of arbitration
On the other hand, the legal impediments include cases of supervening
domestic law'®® and non-arbitrability of the dispute in question at the
seat of arbitration'®!. These lists are not exhaustive and there are also
grey areas of the "incapable of being performed" provision, where
there are controversial views in different jurisdictions, such as the
impecuniosity of one of the parties.

There may be various reasons that cause the inability of the
arbitrator to perform his/her duties. The death of the named arbitrator
or the arbitrator's refusal of appointment can cause the unenforceability
of an arbitration agreement, if there is no possible mechanism to replace
that arbitrator under the procedural rules governing the arbitration.!®

Another issue concerning the constitution of the arbitral
tribunal, which has the potential to render the arbitration agreement
"incapable of being performed", is the refusal of one of the parties to
take the required steps for the appointment of the arbitrator.!®¥® When
the arbitration agreement requires both parties' cooperation for the
appointment procedure, the arbitration agreement encounters the
risk of being considered "incapable of being performed", if the arbitral
tribunal cannot be constituted due to one of the parties' acts.!®
However, in such cases, most courts upheld the arbitration agreement,
by applying fall back provisions in national laws that allow alternative

77 Schramm, Geisinger & Pinsolle, supra note 3, at 108.

18 Krall, supra note 62, at 340.

179 Borw, SUPRA NOTE 18, AT 160.

180 BORN, SUPRA NOTE 18, AT 160. AN EXAMPLE GIVEN TO THE SUPERSEDING DOMESTIC LAW

1S THE INDIAN CASE OF INDIAN ORGANIC CHEMICALS LTD. ... v§ CHEMTEX FIBRES INC. AND
ORs, wHERE THE BomBay HiGH COURT DECIDED THAT "[THE] RESTRICTIONS IMPOSED BY
THE GOVERNMENT OF INDIA ON THE AVAILABILITY OF FOREIGN EXCHANGE OF WHICH JUDI-
CIAL NOTICE CAN BE TAKEN WILL MAKE IT VIRTUALLY IMPOSSIBLE FOR THE INDIA FIRM TO
TAKE ITS WITNESSES TO MOSCOW FOR EXAMINATION BEFORE THE ARBITRAL TRIBUNAL AND
TO OTHERWISE PROPERLY CONDUCT THE PROCEEDINGS THERE', INDIAN KANOON, HTTPS://
INDIANKANOON.ORG/DOC/1235641/ (LAST VISITED APR. 24, 2016).

8L Kroll, supra note 62, at 343.

182 InT'L CounciL For CoM. ARB., SUPRA NOTE 5 AT 53.
18 Kroll, supra note 62, at 337.

18 1d., at 336.
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methods for the constitution of the tribunal.'®® In National Iranian
Oil Co. v. The State of Israel, the claimant requested the French courts
to designate an arbitrator for Israel, as the latter objected to appoint an
arbitrator. After having stated that the impossibility for a party to access
the court or arbitral tribunal due to the lack of assistance and cooperation
in the constitution of the tribunal would give rise to the denial of justice;
the French Cour de Cassation rejected Israel’s appeals against the decisions
rendered by the Cour d'Appel de Paris, whereby Israel was requested to
appoint an arbitrator.'®® In the decision, the court emphasized "the state
court's mission to assist and cooperate in the constitution of an arbitral

tribunal, when there is a connection with France".'¥’

The political circumstances at the seat of arbitration, such
as wars, conflicts, inaccessibility to the seat of arbitration etc., may
also render the arbitration agreement inapplicable; however, if these
circumstances already existed or were foreseeable at the time of the
conclusion of the arbitration agreement, the latter may be considered
binding upon the parties.'® In National Iranian Oil Co. v. Ashland
Oil, the United States Court of Appeals for the Fifth Circuit decided
that the seat of arbitration could not be separated from the rest of the
arbitration agreement as a whole, which gave rise to the result that
the arbitration agreement was "incapable of being performed" due to
the "impossibility for an American entity to travel to and to engage
in quasi-judicial proceedings in Iran" after the Islamic Revolution and
the hostage crisis.!® A similar decision rendered by the Landesgericht

185 14, at 337.

186 Cour de Cassation le civ., Feb. 1, 2005, Bull. civ. I, No. 404, Cour pE CASSATI-
ON, HTTPS://WWW.COURDECASSATION.FR/JURISPRUDENCE_ 2/PREMIERE_CHAMBRE_CIVI-
LE_568/02_15.237_635.HTML. FOR THE COMMENTS ON THE CASE, SEE: HTTP://THOUVENIN.
COM/WP-CONTENT/UPLOADS/2013/11/20130222-NATIONAL-IRANIAN-O1L-Comprany_HJS.
PDF (LAST VISITED APR. 24, 2016).

187 Ibid.
188 Kroll, supra note 62, at 342.

189 National Iranian Oil Co. v. Ashland Oil, 817 F.2d 326 (5th Cir. Miss. 1987). Although
the National Iranian Oil did not resist on Tehran as the seat of arbitration and reques-
ted the court to compel arbitration in Mississippi, the court rejected this request with
the following statement: "Notwithstanding considerations of "convenience," one cannot
reasonably argue that the parties' contract contemplates arbitration in Mississippi. The
contract's provision that arbitration was to be in Tehran "unless otherwise agreed" sug-
gests that, were Iran to become inconvenient or unacceptable to one or both parties, no



IPEK — 715

Kassel concerns an arbitration agreement designating Belgrade as the
seat of arbitration.!”® The German court concluded that the party,
which initiated the court proceedings, was entitled to terminate the
arbitration agreement due to the the consequences of the civil war in
Yugoslavia. If the inability to set arbitration into motion arises out of
temporary political changes, it would be a better approach for courts to
evaluate the arbitration agreement under the category of "incapable of
being performed" rather than other exceptions in Article I1(3), since it
would be possible to start the arbitral proceedings after the minimum
standards of security and stability for arbitration are maintained at the
seat of arbitration.

The most controversial issue in the sense of incapability of
being performed is the lack of sufficient funds to perform arbitration,
which corresponds to the impecuniosity of either party to contribute
to arbitration costs and expenses. There are two different approaches
as regards the consequences of impecuniosity: On the one hand, in the
United States, England and France, the impecuniosity is generally not
accepted as a reason to render the arbitration agreement unenforceable
and the rationale of decisions is based on the principle of pacta sunt
servanda.” On the other hand, in Germany, Austria and India, the
right of access to justice is given more weight vis-a-vis the principle of
pacta sunt servanda, whereby the impecuniosity of a party would either
gives the other party an extraordinary right to terminate the arbitration
agreement or causes that the arbitration agreement is construed as
"incapable of being performed".!*?

In Janos Paczy V. Haendler & Natermann G.M.B.H., the English
Court of Appeal found that the impecuniosity of the claimant would
not render the arbitration agreement "incapable of being performed",
where the claimant was able to get a legal aid for the court proceedings
but not funded for the arbitral proceedings.!” Similarly, in Pro Tech

other forum was to be available unless mutually agreed upon. Because arbitration is a crea-
ture of contract, we cannot rewrite the agreement of the parties and order the proceeding
to be held in Mississippi."

190" Kroll, supra note 62, at 341.

1 1d., at 344.

192 1d., at 347.

193 Paczy v Haendler [1981] 1 Lloyds Rep 302 (Buckley and Brightman LJJ).
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Indus. v. URS Corp., the United States Court of Appeals for the Eighth
Circuit conducted a test under the notion of "unconscionability" and
provided that the impecuniosity, which did not exist at the time of
the conclusion of the arbitration agreement, did not give rise to the
unconscionability.!**

On the other hand, the German Supreme Court emphasized that
obliging the claimant to arbitration in spite of its incapacity to afford
the arbitration costs would deprive it of the effective legal protection,
which was guaranteed in Article 6 of the European Convention of
Human Rights and therefore decided that impecuniosity rendered
the arbitration agreement "incapable of being performed"."” This
approach, which is also adopted by the Austrian and Indian courts, is
based on the rationale that an arbitration agreement shall not result in
a denial of justice.!*

After careful consideration of these opposing views, the English
approach seems to favor the pre-enforcement bias more than the
German approach and thus the former view is more in compliance
with the objectives of the New York Convention.!'”” Even if the
German approach is adopted, it should never be interpreted so broadly
as to allow opportunistic parties, who create a willful impecuniosity
to make the arbitration agreement ineffective or delay the arbitral
proceedings.'”®

In any case, if one of the parties objects to the referral of the
dispute to arbitration just because of his/her impecuniosity, the other
party would always be allowed to pay all costs of arbitral proceedings
to prevent the arbitration agreement from being unenforceable under
the "incapable of being performed" provision.!”” This is a natural

194 Pro Tech Indus. v. URS Corp., 377 F.3d 868 (8th Cir. Mo. 2004).

195 BGH Sept. 14, 2000, III ZR 33/00, OPENJUR, HTTPS://OPENJUR.DE/U/60923.HTML (LAST
VISITED APR. 24, 2016).

19 Bombay HC, Apr. 4, 1977, Indian Organic Chemicals Ltd v Chemtex Fibres Inc, para.
50, N.Y. CoNVENTION GUIDE, HTTP://WWW.NEWYORKCONVENTIONI958.0RG/DOC_NUM_
DATA.PHPJEXPLNUM_ID=2004 (LAST VISITED APR. 24, 2016). KROLL, SUPRA NOTE 62, AT
347.

Kroll, supra note 62, at 349.

198 Ibid.

199 1d., at 350.

197
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consequence of the principle that "an impecunious party cannot rely
on his own inability to escape from arbitration"?®.

It should never be forgotten that the analysis of Article
I1(3) concerns the validity of the arbitration agreement, not the
enforceability of the final award. For this reason, the inability of a final
award to be performed or enforced cannot constitute a ground for a
claim concerning the arbitration agreement's incapability of being
performed and thus, the arguments based on the inability to perform
the future final award have been rejected in the case law.?! The Italian
Supreme Court found that a court cannot decide on the enforceability
of a future arbitral award at the referral stage.’’ Similarly, in Rhone
Mediterranee Compagnia Francese di Assicurazioni E Riassicurazoni v.
Lauro, the court set forth that "the delegates [to the Convention] chose
not to limit the mandate to arbitrate to those cases in which it was
certain that an arbitral award would subsequently be enforced by the
courts".?” The legislative history of the Convention also proves the
pertinence of the case law. According to Haight, the German delegate
proposed the amendment of Article II to provide that the enforcement
of an arbitral agreement would be contingent upon the enforceability
of the future arbitral award; however, "[wlhen the German proposal
was put to a vote, it failed to obtain a two-thirds majority (13 to 9) and
the Article was thus adopted without any words linking agreements to

the awards enforceable under the Convention".2?*

A controversial issue on the "inoperative" exception is whether
the dissolution and reorganization of an arbitration institution named
in the arbitration agreement renders the latter inoperative or the
agreement preserves its validity through the presumption that the
tasks of the dissolved arbitral institution were transferred to the newly
established institution and this question arose in particular related
with the reorganization of arbitration courts in COMECON countries

200 Lamm & Sharpe, supra note 2, at 300.

1 Kroll, supra note 62, at 327.

22 Lamm & Sharpe, supra note 2, at 307.

293 Rhone Mediterranee Compagnia Francese di Assicurazioni E Riassicurazoni v. Lauro, 712

F.2d 53-54 (3d Cir. V.I. 1983).

294 HAIGHT, SUPRA NOTE 126, AT 71.
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after the dissolution of the Eastern block.?®® As regards the arbitration
agreements referring to the Chamber of Foreign Trade of the German
Democratic Republic, which was replaced by the Berlin Arbitration
Court, Belgian and German courts decided that the parties could no
longer be bound by the arbitration agreement due to the dissolution
of the institution referred to in the agreement.?® The German court
found that the arbitration agreement was "inoperative", whereas
the Belgian court categorized the agreement under the "incapable
of being performed" provision.*” On the other hand, Canadian and
Austrian courts upheld the arbitration agreements referring to the
dissolved arbitral institutions and decided that the newly established
arbitral institutions, which replaced them, had jurisdiction under these
arbitration agreements.?®

6. Conclusion

Article II(3) prescribes that the courts of Contracting States, that
are seized of an action, shall refer parties to arbitration in the presence
of a valid arbitration agreement and sets forth that the validity and
efficacy of the arbitration agreement may be challenged, if it is deemed
to be "null and void, inoperative or incapable of being performed".
However, the provision neither provides any guidance as regards the
scope of these exceptions nor determines the applicable law. Therefore,
the case law and scholarly writing are of substantial importance for the
interpretation of its scope. The applicable law to Article I1(3) should be
based on the maximum standard approach, which applies the conflict-
of-laws rules to determine the applicable national law, however limits
the analysis to internationally neutral defenses and maintains the
uniform application by precluding parochial national defenses. Article
I1(3) concerns the enforcement of arbitration agreements at the pre-
award stage, where as Article V(1)(a) concerns the post-award stage.
As these two provisions are related to totally different settings, the

205 Kroll, supra note 62, at 332.

206 Jurian D. M. Lew, Loukas A. MisteLis, STEFAN KrOLL, COMPARATIVE INTERNATIONAL

COMMERCIAL ARBITRATION 158 (2003). KROLL, SUPRA NOTE 62, AT 332-333.
07 Kol supra note 62, at 333.

208 CA Ontario, May 30, 2003, Dalimpex Ltd. V. Janicki, [2003] 172 O.A.C. 312, ONTARIO
COURTS,  HTTP://WWW.ONTARIOCOURTS.ON.CA/DECISIONS/2003/MAY/DALIMPLEXC37306.
HTM (LAST VISITED APR. 24, 2016). LEw, MIsTELIS, KROLL, SUPRA NOTE 200, AT 158-1509.
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application of the choice of law rule in Article V(I)(a) by analogy
should be rejected. The pro-enforcement bias of the Convention
requires a narrow interpretation of the exceptions, a prima facie review
of the validity of arbitration agreements by domestic courts and a heavy
burden of proof on the party claiming the invalidity of the arbitration
agreement.
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