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Dear Readers,

In introducing this first issue of the 6™ volume of the Journal of Penal Law and Criminology (JPLC),
I would like to begin with some exciting news, namely that our journal has recently been listed in
the Clarivate Analytics’ Web of Science Emerging Sources Citation Index (ESCI) database. With this,
the JPLC is the first Turkish Journal oriented on penal law and criminology to have been indexed in
ESCI. This progress strengthens our determination to further improve the content of our journal and
lift its profile, establishing it as a platform to enable valuable collaborations in which scientists from
both Turkey and the international arena will be able to work together as authors, reviewers and guest
editors. As such, in order to facilitate the high standard publication of international works, we will start
receiving academic submissions through the ScholarOne system (https://mc04.manuscriptcentral.
com/jplc) and conduct editorial and peer- review process through this infrastructure.

As the journal of the Criminal Law and Criminology Research and Application Center of istanbul
University Faculty of Law, our hope is that the JPLC will continue to flourish in the spirit of the research
and scientific education strategy of our Center, an important objective of which is collaboration. To
that end, our Center is active in hosting academic activities and aspires continually to develop
discourse in the field of criminal law and criminology, both at the national and international level.

This past year, our Center co-operated with the Turkish Court of Cassation (Yargitay), in organizing
the 13th Turkish Criminal Law Days, held in Ankara between 31 May and 2 June 2018. This edition of the
Criminal Law Days had as its focus the difference between dolus eventualis and qualified recklessness
and the role of mistake in criminal law. These important themes were discussed not only by some
200 Turkish academics from 50 universities and Turkish stakeholders, including members of the Court
of Cassation, judges and prosecutors, but were also viewed comparatively, with the participation of
colleagues from twenty different countries, who amongst them presented thirty papers.

Following the Criminal Law Days, our Center looks forward to our next international events. The
first of those will be the 6% edition of the International Human Rights ‘Law on the Bosphorus’ Summer
School, with the collaboration of Leiden Law School of Leiden University, which will take place in
August at Istanbul University. With the first Turkish-Italian Criminal and Public Law Days having
being held in Modena, Italy, between 20-21 April 2018 (with as its theme the concept of establishing
a criminal organization to commit crimes and the notion of organized crime from a criminological
perspective), our Center has further launched a new platform for collaboration through which
we hope to recover and improve our ties with the ltalian legal system. Given the important role
Italian law has played in Turkish criminal legal history, we are excited about the prospects this
new co-operation will bring. Likewise, we are thrilled with the continuation of the Turkey-Slovenia
Criminal Law Days, the 4™ edition of which was held between 24-27 June 2018 in Slovenia’s capital
city Ljubljana (with as its theme offences against the justice system).

In keeping with our Center’s strategy of collaboration, we hope to achieve a cross-over effect
of the discourse we develop through our activities onto the pages of the JPLC. As such, the JPLC

welcomes and will continue to publish national and international contributions in the field of penal



law and criminology. As another important goal of our journal will be the advancement of the further
development of criminology in Turkey - in theory and in practice - the editorial board will attach
great importance to securing a solid place for the criminological perspective in the JPLC and invites
national and international scholars in this domain to consider submissions to our journal.

As for our short term planning for the JPLC, | am also delighted to announce that we will be
marking our listing in ESCI with a celebratory five-issue ‘thematic program’. Kicking off these flagship
issues, the December 2018 edition of JPLC will be devoted entirely to young academics. For this issue,
the editorial board will invite young Turkish scholars and their international counterparts conducting
similar research in other jurisdictions, to collaborate and submit joint publications. The following
four issues of the JPLC will be devoted to particular themes, all of which will be selected in light of
their current importance for Turkey and its international associations in the field of penal law and
criminology. Internationally recognized experts in the pertinent fields will be invited as guest Editors-
in-Chief for each of these thematic issues.

Exciting times thus lie ahead for the JPLC, but of course, we are equally enthusiastic about
this current issue. In this June 2018 edition we are happy to have been able to bring together an
interesting selection of contributions from Turkish and international authors. At the same time, these
contributions cover a wide range of themes, but also have in common a ‘rights-based’ perspective.
In ‘Effective Prosecution of Hate Crimes as a Precondition for Their Prevention' Besa Arifi focuses on
the proper role of Criminal Justice in the combatting of discrimination. Three contributions in this
edition discuss rights from a procedural point of view, in particular in relation to appeal and remedies
in criminal procedure. With his contribution on ‘The Appeal in the Italian Criminal Legal System:
Legislative Reforms and Case Law’, Massimo Bolognari discusses the state of affairs in this regard in
Italy. Gordan Kalajdziev and Gordana Lazeti¢ present an overview and analysis of ‘Legal Remedies
in Criminal Procedural Law in the Republic of Macedonia'. With his ‘The Right to Appeal and Individual
Application in Criminal Proceedings in Hungary, with Special Regard to the Defendant’s Participatory
Rights', Zsolt Szomora turns our attention to Hungary. In the context of more substantive rights,
Eren Solmaz's contribution follows up with discussion of ‘The Use of the Power of the Police Versus
the Right of Meeting and Demonstration Marches and the Prohibition of Mistreatment’, while Jozsef
Pallo walks us through his depiction of an ‘Era of Change in the Hungarian Prison Law'. Z. Ozlem
Ersoy Yilmaz's contribution closes this issue, with her discussion of ‘Issue of Consent as a Defence of
Deliberate Killing in English Law'.

Hoping that you both enjoy and benefit from the works contained in this June 2018 edition, |
would finally like to express my gratitude to all those who work hard to make the publication of the

JPLC possible and thank future contributors and you, as our readers, for your valuable interest.

Prof. Dr. Adem SOZUER

Istanbul University Faculty of Law

Director of Criminal Law and Criminology Research and Application Center
Editor-in-Chief
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Effective Prosecution of Hate Crimes as a
Precondition for Their Prevention

Nefret Suglarinin Onlenmesi i¢cin On Kosul Olarak Etkili Kovusturma

Besa ARIFI!

'Assoc. Prof., South East European University, Tetové, Republic of Macedonia

ABSTRACT

The most serious problem in regard to dealing with hate crime in Macedonia is the fact that in the majority of cases,
these crimes are not presented as hate crimes but as “normal” crimes lacking the recognition of the true motivation
behind them. Thus the official hate crime rate in this country typically does not represent the true situation.

This article will analyze the importance of effective prosecution of hate crimes, both for the recognition of the problem
and for future prevention of these crimes. It is evident that without institutional action these crimes will not only
continue to happen, but they will also continue to be “hidden”from the official data, which unfortunately, does not solve
but rather complicates the problem.

The article will analyze the legal regulation of hate crimes in Macedonia and the efforts that are being made to provide
better legislation with the aim of effectively prosecuting such crimes. The official and shadow reports will be analyzed
in a desk research method and comparison will be made in regard to the prosecution of hate crimes in the regional
countries. Conclusions and recommendations will offer ideas about how the legislative amendments and solutions
found in comparative practice can contribute to improvement in regard to prosecuting hate crimes in Macedonia.
Keywords: Hate crimes, hate speech, prosecution

0z

Makedonya'da nefret suclaryla miicadele konusunda en ciddi sorun, bu tur vakalarin cogunlukla nefret suglari olarak
degil, adi suclar olarak degerlendirilip sucun arkasindaki gercek saikin taninmamasindan kaynaklanmaktadir. Bundan
dolayi, cogu zaman ulkedeki resmi rakamlara gore nefret sugu orani gercek durumu yansitmamaktadir.

Bu makale, nefret suclarinin sorunun taninmasi ve gelecekte bu suglarin 6nlenmesi icin etkili bir bicimde
kovusturulmasinin 6nemini analiz edecektir. Kurumsal yaklasim olmaksizin, bu suglarin sadece devam etmesi degil, ayni
zamanda bu tlr suglarin resmi verilere gériintr olmamasiyla birlikte sorunun ¢ézilmesi yerine maalesef daha karmagik
hale getirmektedir.

Makalede, Makedonya'daki nefret suclarinin yasal diizenlemeleri ve nefret suglarinin etkili bir sekilde kovusturma amaci
ile daha iyi bir mevzuat saglanmasi yéniindeki cabalari incelenecekir. Resmi ve resmi olmayan raporlarin taramasi yapilip
analiz edilecek ve bolgesel tlkelerdeki nefret suglarinin kovusturulmasiyla karsilastirmasi yapilacaktir.

Sonuglar ve tavsiyeler, karsilastirmall arastirma sonucu ortaya ¢ikan yasal degisiklikler ve ¢éztimlerin Makedonya'daki
nefret suglarinin kovusturulmasiyla ilgili gelismelere nasil katkida bulunabilecegi konusunda fikir sunacaktir.

Anahtar Kelimeler: Nefret suclari, nefret sdylemi, kovusturma

Date of receipt: 05.03.2018 - Date of acceptance: 08.03.2018

Corresponding author: Besa Arifi, E-mail: b.arifi@seeu.edu.mk

Citation: Arifi, B. (2018). Effective prosecution of hate crimes as a precondition for their prevention. Ceza Hukuku ve Kriminoloji
Dergisi-Journal of Penal Law and Criminology 2018; 6(1):1-14. https://doi.org/10.26650/JPLC400906


https://orcid.org/0000-0001-5611-5358

Ceza Hukuku ve Kriminoloji Dergisi-Journal of Penal Law and Criminology 2018; 6(1):1-14

1. Introduction

Hate crimes that are not properly prosecuted and punished represent a serious
threat to the interpersonal, inter-ethnic and inter-confessional relations in a country.
Failure of state institutions to prosecute such crimes indicates that the state is willing
to tolerate them. Tolerance shown towards hate crimes creates marginalised groups
and communities who distance themselves from the state institutions because of the
feeling that they are not appropriately protected by the institutions that should
guarantee their protection. This lack of trust in institutions creates many other
problems which emerge from the marginalization and discrimination of a group of
people.

Hate crimes are a reality in every country. Every state encounters different types
and intensities of hate crimes. However, states differ among themselves in regard to
their policies on prosecuting such crimes. Some states show clear intent and action
aiming at the prosecution of these crimes. They make a distinction between these
crimes and others, both in their legislation, and also in the way they implement their
prosecution, putting them into the hands of the state institutions eligible to prosecute
crimes. They create separate mechanisms with the particular intention of prosecuting
hate crimes and they work closely with communities who usually appear as victims
of these crimes.

Other states choose to ignore the problem of hate crime not wanting it to interfere
with the relations between different communities. In fact, the decision to ignore hate
crime and pretend it does not exist is what interferes with these relations and creates
the above-mentioned lack of trust in state institutions. Therefore, ignoring the
situation will not solve the problems related to hate crime but will only create new
ones.

When we talk about the importance of tolerance in a multi-ethnic and multi-
confessional society, we need to understand that tolerance is not a mere definition
neatly written on paper that looks good when recited on important dates. Tolerance
means serious action leading to the creation of an environment free of discrimination
and marginalization, where the concept of the rule of law prevails. Tolerance means
showing zero tolerance for any act that interferes with good relations among
communities. Tolerance means fair and just prosecution of hate crimes.

This article will discuss the approach towards hate crimes, the importance of their



Besa ARIFi / Effective Prosecution of Hate Crimes as a Precondition for Their Prevention

prosecution, as well as new developments in regard to amending the legislation and
changing the traditional approach towards prosecuting hate crimes.

2.Current Legal Provisions and their Implementation in Practice

Between the years 2009 and 2014 amendments were made to the Criminal Code of
RM (in force since 1996'") which introduced the concept of hate crimes in the positive
criminal law of this country, concretely in article 39 paragraph 5, which reads:

[w]hen determining the sentence, the court shall especially consider
whether the crime has been committed against a person or group of
persons or property, directly or indirectly, because of his/her sex, race,
color of skin, gender, belonging to a marginalized group, ethnic origin,
language, citizenship, social origin, religion or religious belief, other
beliefs, education, political adherence, private or social status, mental
or physical disability, age, family and marital status, property status,
health condition, or any other ground provided in law or ratified

international agreement.’

This kind of qualified sentencing and the above mentioned protected characteristics
of the victim are further mentioned in articles 137/1, 144/4, 319/1, 394g/1, 417/1 of
this Criminal Code which consequently criminalizes violation of equality between
citizens, endangering of security, causing of hatred, division or intolerance on the
basis of national, racial, religious and other form of discrimination, distribution of
racist and xenophobic material through a computer system, and racial and other forms
of discrimination. As explained by Kambovski the aim of this provision includes both
the prevention of hate crimes as well as sending an institutional message that they
will not be tolerated in this society.?

However, legal provisions that are merely written in the text of criminal law but
are not implemented in practice hardly have any value. Although the concept of hate

KanepueB Meronuja, KpuBudeH 3akoHUK - akTyenu3upaH uterpaieH texct (Ctodu Tpeja: 2015).

2 Criminal Code of RM (Kpusuuen 3axonuk Ha PM), adopted in 1996, Official Gazette of RM nr. 37/1996,
amended in O.G. nr. 80/99, 04/02, 43/03, 19/04, 81/05, 60/06, 73/06, 7/08, 139/08, 114/09, 51/11, 51/11(2),
135/11, 185/11, 142/12, 166/12, 55/13, 82/13, 14/14, 27/14, 28/14, 132/14, 160/14, 199/14, 196/15,
226/15.

3 Kambovski Vlado (2015) IIpemnor 3a ocHOBambe Ha paboTHa rpymna 3a peBuaupame Ha 3akoHckuTe
OJIpeIoH KOU ce OJJHeCyBaaT Ha KpUMUHAJ O]l OMpa3a U [OArOTBYBamkE Ha NPEHOPAaKU 32 HUBHA IPUMEHA
on Haanexuute opranu. Skopje: Unpublished internal document prepared for the National Working Group
on Hate Crimes.
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crime was introduced in 2009, the problem, well established by the civil sector, is that
hate crimes are not differentiated as such in the judicial practice of RM and therefore,
persons who commit them, are usually only charged or convicted for ‘normal’ crimes
without the bias element that differentiates them as hate crimes. Thus, a simple search
in the OSCE official website on hate crimes* will show that in RM there are no
official data in regard to numbers of charged, prosecuted or convicted persons in
regard to this form of crime. The reason for this is the lack of an efficient mechanism
in the institutions of police, prosecution and judiciary to identify hate crimes and
categorize them as such. Moreover, the Helsinki Committee for Human Rights of
RM, supported by the OSCE, has been developing a separate program on hate crimes
since 2013, and since then, it has been following incidents that have elements of hate
crime. The results are published in their annual reports® as well as on the web site
which specializes in hate crimes®. These reports and the information on the updated
web-site indicate that since 2013, a total number of 286 hate crime incidents have
occurred, the majority of which fall into the category of ethnical belonging or
citizenship (183), with the remaining fitting into the classifications of political
affiliation or political belief (33), refugee or migrant status (30), inciting national,
racial or religious hatred , discord or intolerance (23), religious affiliation or religious
belief (20), sexual orientation or gender identity (18), and such like’. Moreover, the
reports of the Helsinki Committee clearly indicate that according to their monitoring
of the court proceedings that involve hate crime incidents, it is frequently noted that
these crimes are not appropriately investigated and many perpetrators are either not
identified or they are not found guilty, or alternatively, convicted to minor sentences®.
These indications demonstrate that hate crimes are evident in RM showing clear
characteristics despite the lack of official reporting by state institutions. Thus,
ignoring this fact will not make these crimes go away. On the contrary, as held by the
European Court of Human Rights:

http://www.hatecrime.osce.org/former-yugoslav-republic-macedonia

5 Helsinki Committee for Human Rights in RM (2015) and Helsinki Committee for Human Rights in RM
(2014).

6 www.zlostorstvaodomraza.com

7  For accurate information please consult the following link: http://www.zlostorstvaodomraza.com/
reports?l=en_US (accessed on August 8, 2016).

8  Thus, in an incident that occurred in Radishani-Skopje where an entire Ethnic-Albanian family experienced
continuous violence and therefore was forced to leave and migrate abroad, only one person was found
guilty whereas the others were not identified despite the security camera footages. More information on
this case and other incidents followed by Helsinki Committee can be found in their Annual Report on Hate
crimes of 2014. (Helsinki Committee for Human Rights in RM, 2014).


http://www.hatecrime.osce.org/former-yugoslav-republic-macedonia
http://www.zlostorstvaodomraza.com
http://www.zlostorstvaodomraza.com/reports?l=en_US
http://www.zlostorstvaodomraza.com/reports?l=en_US
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[w]hen investigating violent incidents, such as ill-treatment, State
authorities have the duty to take all reasonable steps to unmask possible
discriminatory motives. Treating violence and brutality with a
discriminatory intent on an equal footing with cases that have no such
overtones would be turning a blind eye to the specific nature of acts that
are particularly destructive of fundamental rights.’

3. International Recommendations and the Formation of the
National Working Group on Hate Crimes, and Draft Amendments
to the Criminal Code of RM

In this regard, it is very important that some recommendations made by
international organisations are mentioned. For example, the 2014 Report of the
Working Group on the UN Universal Periodic Review recommends RM to “[f]ight
impunity for violence against marginalized persons motivated by their ethnicity,
religion, or sexual orientation, particularly through an improved awareness of public
opinion, and the police and judicial authorities.”!* Moreover, the EU Progress Reports
on Macedonia for the year 2013 state that: “[d]ata on the reporting, investigation and
prosecution of hate speech and hate crime is not collected systematically and training
of law enforcement, prosecutors and judges needs to be stepped up”,'' and with the
situation not changing in 2014'? nor in 2015, they conclude that “Collection of data
on the reporting, investigation and prosecution of hate speech and hate crime is still
not systematic and several cases of hate speech in social media and blogs require
adequate follow-up by the authorities”."

Due to this lack of progress, in 2015 the OSCE Mission in Skopje in cooperation
with the Macedonian Academy for Sciences and Arts (hereafter MASA), led at that
time by Academic Vlado Kambovski, worked together on creating a National
Working Group on Hate Crimes consisting of representatives from the following

9  Identoba and Others v. Georgia, 2015, ECtHR, par. 67.

10 Recommendation 101.40 made by Belgium, Human Rights Council, Report of the Working Group on the
Universal Periodic Review — The former Yugoslav Republic of Macedonia (26 March 2014), page 18,
available at http://www.ohchr.org/EN/HRBodies/UPR/Pages/MKSession18.aspx (accessed on August 8,
2016) ” (UN General Assembly, Human Rights Council, 2014, p. 18).

11 The European Commission. (2013, October 16). The Former Yugoslav Republic of Macedonia 2013
Progress Report, p. 45.

12 The European Commission. (2014, October 8). The Former Yugoslav Republic of Macedonia 2014
Progress Report, p. 47.

13 The European Commission. (2015, November 11). The Former Yugoslav Republic of Macedonia 2015
Progress Report, p. 59.
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institutions: the Faculty of Law, the Ministry of Justice, the Ministry of Interior
Affairs, the Office of the Prosecution, the Judiciary, the National Contact Person for
Hate Crimes by the Ministry for Foreign Affairs, the Academy for Judges and Public
Prosecutors, the Civil Society Sector (Helsinki Committee), the Academic
Community, the National Commission on Anti-Discrimination, MASA and the
Macedonian Society for Criminal Law and Criminology.'* The author of this paper is
a member of the National Working Group on Hate Crimes (hereafter NWGHC). The
group has worked on preparing draft amendments to the Criminal Code of RM which
aim at a better definition of hate crimes in different articles of the Code. A separate
definition is to be established in article 122 paragraph 23 that will define a hate crime
as:

...[a] criminal act against a person or legal entity or property related to
it, that is committed entirely or partially because of the actual or
presumed characteristic of the person that refers to race, color of skin,
national and ethnic belonging, religion or religious belief, mental or
physical disability, sex or gender identity, sexual orientation, political
affiliation, age or belonging to a marginalized group."

The definition will refer to the remaining article 39 paragraph 5, as cited above,
when prescribing aggravating circumstances in cases of a crime having the bias
element. Moreover, the previous list of separate crimes where the bias element will
continue to represent an aggravating circumstance is to be enlarged according to the
proposed draft amendment in order to include the following crimes that will include
an additional aggravating circumstance when committed out of hate: murder (article
123), bodily injury (article 130), severe bodily injury, (article 131), coercion (article
139), unlawful deprivation of liberty (article 140), torture and other cruel, inhuman
or degrading treatment and punishment (article 142), threatening safety (article 144),
prevention or disturbance of public gathering, (article 155), rape (article 186), sexual
assault of a helpless person, (article 187), sexual assault upon a child under the age
of 14 (article 188), not providing medical help, (article 208), damage to objects of

14 Kambovski, V. (2015). IIpensor 3a ocHOBame Ha paboTHa rpymna 3a pesuauparme Ha 3akoHckuTe onpenou
KOHM Ce OJHeCyBaaT Ha KPHMHHAJ O OMpa3a U IOATOTBYBame¢ Ha INPENOPaKH 3a HUBHA IIPUMEHA Of
Hagexnure opranu . Skopje: Unpublished internal document prepared for the National Working Group
on Hate Crimes.

15 Kamb0oBcky, B. (2016). Ilpemnor-amanamanu Ha oxpen6ure o K3 mro ce onHecyBaar Ha Ka3HEHUTE Aeia

Ha ompasza. Skopje: Unpublished internal document prepared for the National Working Gorup on Hate
Crimes..
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others (article 243), abuse of official position and authorization, (article 353), act of
violence (article 386), and desecration of a grave (article 400).

4. Recommendations by OSCE-ODIHR in regard to the Draft
Amendments of the Criminal Code of RM

The proposed draft amendments were thoroughly reviewed by the OSCE-ODIHR
and a detailed feedback report was received with comments and recommendations
that are currently in the process of adjustment by the NWGHC. The OSCE-ODIHR
2016 feedback report found that the two tier approach, namely that of using Article
39 paragraph 5 in parallel with the approach of crimes committed out of hate, should
be enlarged, in order to include a larger list of crimes and provide better possibilities
of identifying and prosecuting hate crimes. The OSCE-ODIHR further recommend to
the Macedonian Authorities “to specify in law that judges are obliged to put on record
the reasons for applying or not applying the provision of Article 39 para. 5 of the
current Criminal Code in cases which involve potential bias motives on the part of the
perpetrator.”'® They also recommend some fine-tuning adjustment of the old and new
articles and paragraphs in order to provide a clear understanding of the concept of
hate crimes and better implementation of the rules incriminating hate crimes. It is
also interesting that the feedback report found that:

[i]n the case of political affiliation, it is noted that while this ground is
sometimes included as a protected characteristic in domestic legislation,
it is not an immutable or fundamental characteristic and can often
change over time. Additionally, it is a vague term open to various
interpretations and potentially very difficult to prove in practice. For
this reason, it is recommended to remove political affiliation as a

protected characteristic from the Draft Amendments.'’

However, it is important to note that Macedonia currently represents an extremely
politicized society, and as explained by the reports cited above, hate crimes related to
political affiliation or political belief are the second largest category of hate crimes
committed in RM. Therefore, the political affiliation and political belief categories

16 OSCE-ODIHR. (2016). Comments on Draft Amendments to Certain Provisions of the Criminal Code of
the Former Yugoslav Republic of Macedonia Regarding Bias-Motivated Crimes based on an unoftficial
English translation of the draft amendments provided by the OSCE Mission to Skopje. Warsaw: OSCE-
ODIHR, p. 10.

17 OSCE-ODIHR, 2016, p. 13.
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should be thoroughly discussed and seriously considered in the amendments taking
into account the specific situation of this country. It would send the message that hate
crimes of any kind will not be tolerated anymore and will be properly dealt with. In
this regard, it is very important that the draft amendments include 17 additional
crimes which will include the element of bias in comparison with the other remaining
5 crimes that included this element from earlier amendments. It is also crucial that a
specific strategy on implementation of the amendments be created that will establish
appropriate mechanisms for identifying and following hate crimes through
acknowledging them in the data record and in the judicial decisions.

Additionally, it is very important to relate hate crimes to the victimological
approach. In this regard, the OSCE-ODIHR makes the following recommendations:

[t]o disaggregate official data on victims of crimes by ethnicity, gender,
religion etc., and to supplement such data with crime victimization
surveys, which may help provide insights into why individuals might
be hesitant to report bias-motivated crime and learn of their experience

with law enforcement agencies.!®

In this context, it should be noted that in the new Law on Criminal Procedure of
RM (2010, in force since 2013), there is a specific chapter!® on the victims and their
rights in the criminal procedure®®. However, this chapter is not implemented
appropriately due to the lack of institutional capacities. Hence, as explained
elsewhere?!, there is no evident strategy nor are there available specialized state
institutions for the implementation of the rights of crime victims in general, let alone
the rights of hate crime victims.

As clearly indicated in the recommendations of OSCE-ODIHR,

[sJuccessful investigations into potential bias-motivated crimes will
also depend to a large extent on society’s degree of confidence and trust

in law enforcement agencies and the criminal justice system. If

18 OSCE-ODIHR, 2016, p. 16.

19 Law on Criminal Procedure of RM (3axon 3a kpuBnuHata nocranka), adopted 2010, Official Gazette of
RM nr. 150/2010, amended in O.G. nr. 51/11, 100/12; Chapter V, articles 53-56.

20 Kanajyues, I'opnan, Jlaxeruk-Byxaposcka, ['opmana.. 3akoH 3a KpuUBHYHATA NOCTanKa. (AKaJeMUK:
2011).

21 Aurifi, Besa (2015) Rights of Victims of Hate Crimes. Second International Scientific Conference, Social
Change in the Global World - Proceedings (pp. 217-230). Shtip: Center for Legal and Political Research.
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institutions are seen as biased or corrupt, individuals, particularly
persons from marginalized groups, are less likely to report such crimes.?

As Macedonia faces one of the largest political crises in its short history of
independence®, which has brought to light serious concerns in regard to the
competence, independence and legitimacy of state institutions, especially the
Prosecution and Judiciary, it is notable that the lack of confidence on the part of
general public is very evident, hence, it represents a fundamental problem in dealing

with hate crimes.

5. A Short Comparative Approach Towards Hate Crimes:
Countries of the Balkan Region

Taking the the data collected in the OSCE-ODIHR hate crime reporting website
into consideration® it can be noted that other countries in the region have a somewhat
similar status as RM, some of them collecting and disseminating more detailed data
on hate crimes that occur in their territories with others not providing sufficient
information, which is also duly noted in this very useful website. Thus, it can be
observed that official data by state institutions are found in Croatia, Serbia, Bosnia
and Herzegovina and Slovenia, whereas no proper official data are found in
Montenegro, Albania, Kosovo and Macedonia. The ODIHR has observed that
Slovenia has not periodically reported reliable information and statistics on hate
crimes to the ODIHR, that Croatia has not made public reliable data and statistics on
hate crimes, that Bosnia and Herzegovina have not reported hate crime data
disaggregated by bias motivation to the ODIHR, and that Montenegro has not
periodically reported to the ODIHR the numbers of hate crimes recorded by police,
Albania has not periodically reported reliable information and statistics on hate
crimes to the ODIHR, whereas Macedonia does not collect data and statistics on hate
crimes. There is no information available in regard to ODIHR key observations on
Kosovo, although there is evident information in regard to the types of hate crime and
number of incidents collected by the OSCE Mission in Pristina as well as by other
NGOs. It is very indicative that only in the case of Macedonia the observation is that
no data and statistics on hate crimes are officially collected, which highlights once

22 OSCE-ODIHR, 2016, p. 16.

23 One aspect of the crisis discussed in (Arifi, Besa, Presidential Pardon Debunks Fragility of Macedonian
State Institutions, 2016, Balkans in Europe Policy Blog).

24  www.hatecrime.osce.org
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again the urgent need for the adoption and implementation of the above explained
draft amendments to the Criminal Court of RM as well as the application of other
recommendations of the NWGHC.

The types of hate crime that are evident in the countries of the Balkan region show
certain similarities in regard to the prejudices they are based in. Hence, the most
evident tendency in hate crime incidents is interethnic intolerance and hatred, racism
and xenophobia, in which the conflicts typically take part between the majority
ethnicity and the ethnic minorities, between groups of different religious belief, as
well as against the LGBT community. As previously noted, the Helsinki Committee
for Human Rights of RM has indicated a high percentage of hate crimes that relate to
the bias of political affiliation and political belief, which is unique to this country and
is not found to such an extent in the other countries of the region. Moreover, the past
years have demonstrated an increasing prejudice against refugees and migrants due
to the high number of displaced persons who use the Balkan route.

It is evident that Croatia has developed a more efficient mechanism of identifying
and following hate crime in comparison with other countries in the region. Due to the
fact that the nature of hate crimes reported in Croatia is similar to those that occur in
Macedonia (with the exception of the bias against political affiliation), as well as the
fact that the general criminal law provisions are similar, the NWGHC participated in
a study visit in Zagreb.”> The good practices of state institutions were noted and
contacts were established to exchange information in the future. It was also noted that
due to Croatia already being a member of the EU, the expectation in regard to the
implementation of EU standards related to hate crime is higher. Also, the advanced
development in regard to institutional capacities for following and dealing with hate
crimes was evident in the specific mechanisms implemented by the Prosecution,
Judiciary as well as the institutional work with the victims.

6. The Importance of the Example of the United Kingdom in
Dealing with Hate Crime

The NWGHC conducted a comparative analysis in regard to the approach towards
hate crime in the Balkans, UK and Poland.?® The author of this article conducted the

25 Agenda of the Study Visit of NWGHC in Zagreb, June 1-3. (2015). Unpublished internal document
prepared for the National Working Group of Hate Crimes in RM

26 Ilpecex Ha aHAIM3UTE 3a KOMIIAPATUBHOTO 3aKOHOJABCTBO 3a KpUMHHaI o ompasa. (2015). Skopje:
Unpublished internal document prepared for the National Working Group on Hate Crimes.
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research in regard to the UK? and Poland® and found that the UK is one of the
countries that has developed very successful strategies on following, reporting and
prosecuting hate crimes. The governmental hate crime action plan of 2014 known by
the title “Challenge it, report it, stop it” indicates that the problem with hate crimes in
the UK remains big, estimating that on average there are around 278,000 such crimes
committed each year in the UK®. It also indicates the protected characteristics that
typically appear in the hate crimes committed in the UK which include race, religion/
confession, disability, sexual orientation, and transgender-identity. It is interesting that
the UK provides a very limited number of protected characteristics in comparison to
Balkan countries, where there are usually dozens of protected characteristics in hate
crime laws. For example, in the Criminal Code of RM there are 24 separate protected
categories s of hate crimes in article 39 paragraph 5, whereas the Draft Amendments
suggest a general definition of hate crimes where 14 protected categories are mentioned.
The OSCE-ODIHR feedback report on the Draft Amendments suggested that general
and unlimited categorization such as “member of a marginalized group” should be
avoided due to the need for strictness of criminal law provisions.*

The most evident hate crimes in the UK involve racial and religious prejudice in
the context of anti-Muslim hatred that has resulted in efforts of state institutions to
work more closely with communities to tackle this problem. The action plan develops
three core principles:

1) Toprevent hate crime - by challenging the attitudes that underpin it, and intervening
early to prevent it escalating;

2) To increase reporting and access to support - by building victim confidence and
supporting local partnerships; and

3) To improve the operational response to hate crimes - by better identifying and

managing cases and dealing effectively with offenders.

27 Detailed information in regard to hate crimes strategies in UK to be found in (Delivering the Government’s
hate crime action plan. (2014). Challenge It, Report It, Stop It. London: HM Government.).

28  Arifi Besa, Hate Crimes in UK and in Poland - A Comparative Analysis. Skopje: Unpublished internal
document prepared for the National Working Group on Hate Crimes. Detailed information in regard to
hate crimes strategies in Poland to be found in (Project for the American Jewish Committee Berlin .
(2009). Study on National Legislative Efforts to Prevent and Combat Hate Crime. Berlin: Hogan Lovells
International LLP).

29 Delivering the Government’s hate crime action plan. (2014). Challenge It, Report It, Stop It. London: HM
Government, p. 6.

30 OSCE-ODIHR, 2016, pp. 14-15.
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These three pillars of the UK action plan on hate crime should be used as an
example of good practice when creating a national strategy for prevention and
punishment of hate crimes in Macedonia. The most important thing to be learned is
the understanding that no state can afford to ignore hate crimes by not making efforts
to better identify and acknowledge them. Another important attitude is the early
intervention and prevention of escalation, which again is not very evident in
Macedonia, bearing in mind the lack of efficiency of state institutions to effectively
deal with these situations and to better identify and manage hate crime cases.
Moreover, the importance of working with the victims and building their confidence
in the state institutions is crucial for reporting hate crimes and it is not a coincidence
that it was also emphasized in the OSCE-ODIHR recommendations. Moreover, the
incidents reported by the Helsinki Committee for Human Rights often demonstrate
the hesitation of the victims to report hate crimes due to the lack of confidence in state
institutions. Efforts should be made to provide better protection for victims of hate
crimes and to help them deal with the consequences through effectively managing the
case due to legal provisions.

7. Conclusion

This article has established the importance of prosecuting hate crimes in multi-
ethnic societies. The fact that Macedonia has not yet developed a comprehensive
mechanism of officially identifying and prosecuting hate crimes as such raises serious
concerns. Although penalized in the criminal code of RM, there is no official data on
the amount of such crimes committed neither are there judicial verdicts that condemn
the commission of hate crimes, rather, they are prosecuted as “normal” crimes without
identifying the element of prejudice.

Important improvements in the legislation in regard to hate crimes have been
developing due to the important role the OSCE mission has played in this regard.
This mission has invested in the creation of a particular system of identifying hate
crimes, which has been developed and implemented by the Helsinki Committee in
RM, an NGO which has closely worked on this issue for several years. The OSCE
mission has also supported the creation of the National Group on Hate Crimes that
has developed the proposed amendments to the Criminal Code of RM. It is very
important that these amendments are adopted by Parliament and become part of the

positive legislation in Macedonia.
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However, there remains more to be done in regard to implementing the
current provisions as well as putting the new amendments into practice. The
government needs to create separate strategies and mechanisms of official
identification and prosecution of hate crimes. These mechanisms need to be
activated in the offices of the prosecutors and police in order for them to be able
to identify, classify and prosecute hate crimes as separate forms of crime. The
comparative approach found in the UK and in Croatia can be taken as examples
of good practices in this regard.

Finally, it must be understood that tolerance needs to be invested in. It will not
come naturally, rather, the state institutions will have to prove that they are interested
in prosecuting hate crimes and in equally protecting their citizens from them.
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ABSTRACT

This article deals with the crucial and vital issue of the appeal in the Italian criminal justice system. The first part of
this study is focused on the historical framework and the main legislative reforms that have characterized the issue of
appellate remedies. After this general overview, the article analyzes the different types of appellate remedies and the
fundamental principles that govern them. However, the core of this article is devoted to the appeal, which has recently
been affected by important legislative reforms that have reshaped it. After some preliminary remarks regarding the
nature of the appeal in the Italian criminal justice system, the work deals with the form of the appeal, identifying the
subjects who are entitled to lodge an appeal and the preconditions that justify the filing of it. The article is then focused
on the appellate procedure, dedicating particular attention to the renewal of the trial evidentiary hearing in case of
appeal of the public prosecutor against a first-instance acquittal. This case of renewal has recently been introduced by
the Italian legislator following the case law of the European Court of Human Rights and of the Italian Court of Cassation.
After analyzing such issues, this work identifies the outcomes of the appellate procedure. Finally, the article draws some
conclusions about the issue of the appeal in light of the recent legislative reforms and case law.
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ABSTRACT (versione italiana)

Il presente lavoro analizza il tema dell'appello nel processo penale italiano. La prima parte dell’articolo & dedicata
all'analisi delle origini storiche e delle principali riforme che hanno caratterizzato il sistema delle impugnazioni. Dopo
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delle impugnazioni nel suo complesso.
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1. Introduction

The Italian Code of Criminal Procedure (from now on, the Code) was approved in
1988 and replaced the one approved in 1930. This new Code marked a key turning
point in the history of Italian criminal justice, changing the system from an essentially
inquisitorial one' to an accusatorial one. However, the appellate system was almost
identical to the one envisioned by the previous Code, which provided a wide range of
appellate remedies in order to counterbalance the limited guarantees recognized in
the first-instance proceedings®. Conversely, the new Code, drawn from an accusatorial
perspective, was intended to provide greater guarantees during the first-instance
proceedings, so that a wide possibility to appeal was less coherent with the system.

Only with the approval of Law no. 46 of 20 February 2006° was the matter of the
appellate remedies revised, on the one hand by forbidding the public minister and the
accused from appealing against the first-instance judgements of acquittal’, and, on
the other hand, by increasing the cases in which a judgement can be appealed to the
Court of Cassation. This reform was then substantially weakened by the intervention
of the Constitutional Court, which, by declaring unconstitutional Law no. 46 of 20
February 2006, reintroduced the appeal of the public minister’ and of the accused®

against the acquittals.

In this context, the need to reform the matter of the appellate remedies became
more and more urgent’.

For this reason, the appellate system has recently been affected by a reform that
has reshaped it. The legislative intervention is characterized by two stages: the first
one coincides with the approval of Law no. 103 of 23 June 2017 (from now on, Law

1 More specifically the Code of 1930 was inspired by the biphasic process, which finds its origin in the
Napoleonic Code d’instruction criminelle.

2 See Roberto E. Kostoris, ‘Le modifiche al Codice di procedura penale in tema di appello e di ricorso per
cassazione introdotte dalla c.d. «Legge Percorellay’ (2006) Riv. dir. proc. 633.

3 For an articulated study on this legislative reform see Marta Bargis (ed.), Impugnazioni e regole di giudizio
nella legge di riforma del 2006 (Giappichelli 2007).

4 Except in some cases specified by law. See Roberto E. Kostoris, ‘Le modifiche al Codice di procedura
penale in tema di appello e di ricorso per cassazione introdotte dalla c.d. «Legge Percorella»’ (2006) Riv.
dir. proc. 633, 634.

5 See [2007] Constitutional Court 26.
See [2008] Constitutional Court 85.

7  See Marta Bargis and Hervé Belluta, Impugnazioni penali. Assestamenti del sistema e prospettive di
riforma (Giappichelli, 2013); Roberto E. Kostoris, ‘Le impugnazioni penali, travagliato terreno alla ricerca
di nuovi equilibri’ (2008) Riv. dir. proc. 915.
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103/2017), which directly modified the Italian Code of Criminal Procedure and
provided some directions to the Italian Government for further modifications?®; the
second one is represented by Legislative Decree no. 11 of 6 February 2018 (from now
on, Legislative Decree 11/2018), which implemented the aforementioned directions.

This work aims to give a general overview of the appellate remedies in the Italian
legal system with a specific focus on the appeal.

2. Appellate Remedies in Italy: A General Overview

a) General Profiles. The Italian criminal justice system is structured on three
levels: the judges of first-instance, the Courts of Appeal, and the Court of Cassation,
which is the apex court that ensures the uniform application of law.

Such structure is only partially reflected by the Italian Constitution (Art. 111 para.
7), which is limited to establishing that it is always possible to recourse to the Court
of Cassation for violation of the law against judgments and decisions on personal
freedom. So, as it can be seen, the intermediate level between the judges of first-
instance and the Court of Cassation represented by the Court of Appeal is not

recognized by the Constitution.

However, the current Code, following a long tradition that comes from the
Napoleonic Code d’instruction criminelle and that is typical of the model of the
biphasic process, expressly provides the aforementioned three-level structure and sets
an articulate system of remedies, to which an entire section is dedicated (Book IX).

The appellate remedies are governed by the principle of taxativity (Art. 568
Code)’, pursuant to which the law regulates the cases in which a judicial decision can
be appealed and indicates which appellate remedies can be filed against it'°. However,

8  For an analysis of the changes made by such reform to the Italian criminal justice system see, ex multis,
Marta Bargis and Hervé Belluta (ed.), La riforma delle impugnazioni tra carenze sistematiche e incertezze
applicative (Giappichelli 2018); Antonia Antonella Marandola and Teresa Bene, La riforma della giustizia
penale. Modifiche al codice penale, al codice di procedura penale e all’ordinamento penitenziario
(L.103/2017) (Giuftre, 2017); Adolfo Scalfati (ed.), La riforma della giustizia penale. Commento alla
legge 23 giugno 2017, n. 103 (Giappichelli, 2017); Mitja Gialuz, Andrea Cabiale and Jacopo Della Torre,
‘Riforma Orlando: le modifiche attinenti al processo penale, tra codificazione della giurisprudenza,
riforme attese da tempo e confuse innovazioni’ (2017) 3 Riv. trim. — Dir. pen. cont. 173; Marta Bargis,
‘Appendice di aggiornamento’ in Giovanni Conso, Vittorio Grevi and Marta Bargis (eds.), Compendio di
Procedura penale (8th edn, Cedam 2016) 1.

9  See, ex multis, Marta Bargis, ‘Impugnazioni’ in Giovanni Conso, Vittorio Grevi and Marta Bargis (eds.),
Compendio di Procedura penale (8th edn, Cedam 2016) 801, 804.

10  The appealable decisions are judgements, orders and decrees.

17



Ceza Hukuku ve Kriminoloji Dergisi-Journal of Penal Law and Criminology 2018; 6(1):15-26

this principle is mitigated in case of judicial decisions on personal freedom and
judgements. In fact, such decisions are always subject to appeal to the Court of
Cassation, unless they are appealable in another way.

Moreover, there is another type of judicial decision that can be appealed to the
Court of Cassation, even if there is not a specific provision. We refer to the case law
that provides recourse to the Court of Cassation against so-called ‘abnormal’
decisions, which have a jurisdictional nature, but whose content is so anomalous that
they lie outside the criminal procedural order.

b) The Subjects. The subjects who have the right to appeal are the public prosecutor
(Art. 570 Code), the accused (Art. 571 para. 1 Code)'! and the lawyer of the accused
(Art. 571 para. 2 Code). In addition to these, the Code provides that judicial decisions
can also be appealed by the civil party, exclusively with regard to points on civil
issues (Art. 576 Code), by the person with civil liability for damages and by the
person with civil liability for financial penalties, who may apply for an appellate
remedy against the parts of the judgement concerning the liability of the accused and
those concerning the restitution, compensation of damages and recovery of the costs
of the proceedings (Art. 575 Code).

In order to be entitled to file an appeal, an abstract interest in the correctness of the
decision is not sufficient, rather it is necessary that all these subjects have a concrete
interest in the removal of the prejudicial effects of the decision'?.

¢) ypes of Appellate Remedies. The Italian Code of Criminal Procedure, following
a consolidate tradition, provides two kinds of appellate remedies, namely the ordinary
ones and the extraordinary ones.

The ordinary appellate remedies can be filed until the decision is final. These
remedies are the appeal and the recourse to the Court of Cassation'’.

11 However, in order to reduce the workload of the Italian Supreme Court, the Law 103/2017 has removed
the possibility for the accused of appealing personally to the Court of Cassation (see Art. 613 Code).

12 See on this aspect with regard to procedural law and, more specifically, to criminal procedure Stefania
Carnevale, L’interesse ad impugnare nel processo penale (Giappichelli 2013) 1.

13 There are also other ordinary appellate remedies, as the opposition against the decree of conviction (Art.
461 Code), the opposition against the decree of the public prosecutor ordering the restitution of seized
objects or rejecting the related request (Art. 263 para. 5 Code), the recourse to the Court of Cassation
against the judgement of the Court of Appeal regarding the extradition (Art. 706 Code), the recognition of
a foreign judgement (Art. 734 para. 2 Code) or the enforcement abroad of an Italian judgement (Art. 743
para. 4 Code).
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The appeal, as we will see, can be brought before the Court of Appeal against the
judgments of first-instance — either convictions or acquittals — and may be based both

on substantial grounds and on legal grounds.

Otherwise, the recourse to the Court of Cassation may be lodged against the
judgments of appeal, and, with certain limitations, directly against the judgments of
first-instance, as well as against all the measures on personal freedom, and may be
based on the arguments specified by law (Art. 606 Code).

In addition to such mechanisms, the Italian legal system also provides extraordinary
appellate remedies, which can be used to appeal against decisions that have become
final.

The first remedy is that of revision, which can be lodged before the Court of
Appeal in favor of the convicted person in order to obtain the reopening of the
criminal proceedings. This can be used if certain conditions provided by the law are
in place, with the purpose of redressing a judicial error (Arts. 629 ff. Code). Such a
remedy may be lodged only against judgements of conviction, while it is not possible
to claim the revision of acquittals (the so-called revision in pejus).

The second remedy is represented by the extraordinary recourse for clerical or
factual errors, which can be lodged by the convicted person against final judgments
delivered by the Court of Cassation and allows the submission of a request for
rectification of a clerical or factual error contained in such decision (Art. 625 bis
Code).

The third remedy is that of the rescission of a final judgement, which has recently
been reformed by Law 103/2017 and allows the convicted person, who has been
absent during all the proceedings, to obtain the removal of a judgment that has
become final and the re-opening of criminal proceedings (Art. 629 bis Code).

The fourth remedy is represented by the revocation of the judgement of no grounds
to proceed'®. In particular, such a decision may be appealed by the public prosecutor
when new evidence arises or is discovered that, either alone or in addition to the
evidence already gathered, may lead to the request for committal to trial (Arts. 434 ff.
Code).

14 Such decision is pronounced at the end of the preliminary hearing when the judge deems that the accused
shall not be committed to trial.
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d) Other Appellate Remedies. Finally, it is worth adding that there are also other
appellate remedies against different decisions rendered during the criminal
proceedings. We allude to the precautionary measures (both personal and on property),
which can be appealed, in case of coercive measure, with the remedy of re-
examination, which allows a new evaluation of the facts that justified the issuance of
the measure (Art. 309 Code). In all other cases, the precautionary measures can be
appealed with the remedy of the appeal (Art. 310 Code).

3. The Appeal: Preliminary Remarks
After such an overview, it is worth focusing specifically on the appeal'>.

The appeal has a hybrid structure. Indeed, it is both an instrument for the control
of the first-instance judgment, which may lead to the annulment of the decision, and
a remedy that allows, within the limits of the subsections of the decision to which the
appeal refers, a new evaluation of the factual and legal aspects of the case addressed
by the first-instance judge. It follows that the nature of such an appellate remedy is
not perfectly clear, even if the appeal is traditionally considered as an instrument for
the control of the first-instance decision, as the cases in which the trial shall be

renewed are exceptional'.

In the following sections, we will see the main features of the appeal, analyzing
the aspects that have been affected by the legislative reforms!” and by the case law of
both the Court of Cassation and the European Court of Human Rights.

3.1. The Form of the Appeal

The Italian Code of Criminal procedure states that both the accused and the public
prosecutor are entitled to appeal a judgement'®. The Legislative Decree 11/2018
reduced the cases in which these subjects may lodge an appeal. In particular, whereas
before the legislative reform the conviction could be appealed by both the accused

15 For an analysis of the appeal in the Italian criminal justice before the legislative reforms see, among others,
Massimo Ceresa-Gastaldo, ‘Appello (diritto processuale penale)’ (2010) IIT Enc. dir. 11; Giuseppe Di
Chiara and Giovanni Tranchina, ‘voce Appello (diritto processuale penale)’ (1999) II Enc. dir. 200; Paolo
Ferrua, ‘voce Appello II) Diritto processuale penale’ (1988) II Enc. giur. Treccani 1; Giorgio Spangher,
‘voce Appello II) Diritto processuale penale’ (1991) II Enc. giur. Treccani 1.

16  See, among others, Bargis (n 10) 840-841.

17 For a general overview of the changes to the appeal made by the reform see, among others, Giorgio
Spangher, ‘Il “nuovo” giudizio di appello’ (2017) 10 Dir. pen. proc. 1.

18 Law 103/2017 has reintroduced the possibility for the accused and the public prosecutor to lodge an appeal
against judgement of no grounds to proceed, that was repealed by Law 46/2006.
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and the public prosecutor, now such a possibility is accorded only to the accused,
while the prosecutor may lodge an appeal against such a decision only when it has
established the presence of an aggravating circumstance with special effect or of a
penalty of different kind from that provided for the crime (Art. 593 para. 1 Code).
Conversely, the power to appeal a judgement of acquittal, which before the reform
was accorded without distinctions to both the parties, is now generally recognized to
the public prosecutor. Even the accused may lodge an appeal against an acquittal,
except when such a decision has ascertained that the criminal act did not occur or the
accused did not commit it (Art. 593 para. 2 Code)".

The appeal shall be lodged within the terms strictly specified by law (Art. 585
Code). The act shall indicate, under penalty of inadmissibility: a) the sections and the
subsections of the decision to which the appeal refers; b) the requests, also evidentiary
and c) the arguments, with specification of the legal and factual reasons sustaining
each request (Art. 581 Code). Law 103/2017 introduced an important specification
with regard to the form of the appeal. It provides that, in addition to the elements
previously indicated, the appeal shall also contain the evidences which are claimed to
be non-existent, have not been gathered, have not been assessed, or have been
erroneously evaluated.

The Court of Appeal review is bound by the subsections of the first-instance decision
to which the arguments refer (Art. 597 para. 1 Code), but the Court of Appeal can
decide independently from such arguments. However, if only the accused appeals, the
Court of Appeal cannot reform the judgment of first-instance in a less favorable way for
him or her: for example, it cannot impose a more severe penalty or revoke benefits. This
is the so called “prohibition of reformatio in pejus” (Art. 597 para. 3 Code).

In the perspective of reducing the length of the proceedings, Law 103/2017 re-
introduced the agreement on the arguments for the appeal, which was included in the
original version of the Code®® and then repealed in 2008. The new regulation provides
that the parties, except in case of serious crimes expressly indicated by the law, may
agree on the acceptance, in whole or in part, of the arguments for the appeal and the
waiver of other possible arguments. The Court of Appeal is not bound by the

19  Moreover, it must be highlighted that the Legislative Decree 11/2018 has also intervened on another aspect
that concerns the legitimacy to appeal. Indeed, the reform has excluded the public prosecutor from the
possibility to lodge an incidental appeal.

20 For an analysis of the agreement on the arguments for the appeal in the old Italian Code of Criminal
Procedure see Elena Maria Catalano, L’ accordo sui motivi di appello (Giuffré 2001).
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determinations of the parties, and, consequently, may reject the request. Differently
from the previous discipline, there is no automatic reduction of the penalty, which is
now decided on a case-by-case basis consistently with the criteria established by the
Prosecutor General attached to the Court of Appeal (Art. 599 bis Code)*'.

3.2. The Appellate Procedure

The appellate trial may involve both the merit and the legal profiles of the decision
of first-instance. It takes place at a public hearing and the accused is always entitled
to participate. After the introductory report by the Judge Rapporteur, each party
expresses its conclusions (Art. 602 Code).

The Court of Appeal is normally not entitled to collect new evidence or have the
collected evidence recorded and presented again, and decides on the records of
evidence already gathered by the judge of first-instance. However, there are some
important exceptions to this rule: a) if a party has requested that evidence already
gathered during the first-instance trial be taken anew or that new evidence be gathered,
the Court orders the renewal of the trial evidentiary hearing®? if it deems to be unable
to decide on the basis of the available evidence (Art. 603 para. 1 Code); b) the renewal
of the trial evidentiary hearing is always ordered when new evidence has been
discovered or has arisen after the first-instance judgment (Art. 603 para. 2 Code); c)
the renewal may be also ordered ex officio if the Court considers it absolutely
necessary (Art. 603 para. 3 Code).

With Law 103/2017 the legislator introduced a new case of renewal of the trial
evidentiary hearing. In particular, the appellate judge shall renew the evidence-
gathering in case of appeal of the Prosecutor against a judgement of acquittal for

reasons inherent to the assessment of oral evidence (Art. 603 para. 3 bis Code).

The approval of this rule was justified by the need to comply with the case-law of
the European Court of Human Rights (from now on, EtCHR), which, emphasizing
the importance of the principles of orality and immediacy, stated that the right to a
fair trial enshrined in Article 6 ECHR requires that, “when an appellate court is called
upon to examine a case as to the facts and the law and to make a full assessment of

21  See, for an overview of this aspect of the reform, Massimo Ceresa-Gastaldo, ‘La riforma dell’appello, tra
malinteso garantismo e spinte deflattive’ (2017) 3 Riv. trim. — Dir. pen. cont. 163, 170-171; Gialuz, Cabiale
and Della Torre (n 10) 173, 187-188.

22 With the expression “renewal of trial evidentiary hearing” we refer to the gathering of evidence at the
appellate trial according to the procedures provided for the first-instance trial.
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the question of the applicant’s guilt or innocence, it cannot, as a matter of fair trial,
properly determine these issues without a direct assessment of the evidence™.
According to the European Court, this direct assessment shall be performed when the
evidence is decisive for the pronouncement of the judgement.

The ECtHR case law was soon taken up by the Court of Cassation, which
highlighted that the Court of Appeal has to renew the gathering of oral evidence if the
appellate judge is willing to convict an accused who was acquitted by the judge of
first-instance and if such evidence was deemed decisive for pronouncement of the
acquittal by this latter judge?. In this case, the Court of Appeal applies the same

evidentiary rules as the first-instance judge.

The reasons supporting such conclusions are based on the need for criminal
responsibility of an accused to be demonstrated “beyond any reasonable doubt”. It is
a very rigorous standard, which prevents the Court of Appeal from convicting without
the direct assessment of oral evidence, consistently with the principles of orality and
immediacy, which are all essential elements of accusatorial proceedings®.

As it can be seen, the provision introduced by Law 103/2017, differently from
what had been indicated by the Court of Cassation, would not seem to refer to the oral
evidence being decisive, but to all evidence gathered during first-instance proceedings
that are relevant for the ascertainment of criminal liability. In fact, the new regulation
states that the appellate judge has the duty to renew the trial evidentiary hearing
whenever the public prosecutor lodges an appeal against a first-instance judgment for
reasons inherent to the evaluation of the oral evidence.

23 See, among many others, Dan v. Moldova App no. 8999/07 (ECHR, 5 July 2011); and with specific regard
to Italy Lorefice v. Italy App. no. 63446/13 (ECHR, 21 June 2017). However, it must be stressed that the
European Court has considered that the renewal of the trial evidentiary hearing is not always necessary.
Indeed, even if the appeal’s conviction is based exclusively on a different evaluation of the written trial’s
minutes, the proceedings shall be considered fair if the court provides a particularly thorough reasoning for
the departing from the assessment given to the evidence by the first-instance judge (see Kashlev v. Estonia
App no. 22574/08 (ECHR, 29 April 2016), and, more recently, Chiper v. Romania App no. 22036/10
(ECHR, 13 November 2017)). See on this aspect Michele Caianiello, ‘You can’t always counterbalance
what you want’ (2017) 25 European Journal of Crime, Criminal Law and Criminal Justice 283, 285;
Ceresa-Gastaldo (n 21) 163,166.

24 Dasgupta [2016] Court of Cassation, Joint Chambers 27620; for an analysis of this judgement see Hervé
Belluta and Luca Luparia, ‘Alla ricerca del vero volto della sentenza Dasgupta’ (2017) 1 Dir. pen. cont. 5.
See also Patalano [2017] Court of Cassation, Joint Chambers 18620, which extended the application of
the renewal also to the decisions rendered at the end of the summary trial.

25 For an accurate synthesis of the path from EtCHR case law towards the legislative reform see Hervé

Belluta and Luca Luparia, ‘La parabola ascendente dell’istruttoria in appello nell’esegesi “formante” delle
Sezioni Unite’ (2017) 3 Riv. Trim. — Dir. pen. cont. 151.
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Such regulation places itself on a long path that is far from being finished. In fact, the
Court of Cassation, in its work of shaping the renewal of the trial evidentiary hearing, has
specified that the renewal shall be ordered also when a conviction pronounced by the
first-instance judge is reformed by the appellate judge into an acquittal®.

However, such an issue was then referred to the Joint Chambers of the Court of
Cassation?’, which decided that the appellate judge does not have the obligation to
renew the trial evidentiary hearing in case of acquittal in appeal following the
conviction pronounced by the first-instance judge, but that he/she only has the duty
of thoroughly explaining the reasons for the departure from the assessment given to
the evidence by the first-instance judge. The reason for such different evaluation is
that the acquittal, unlike the conviction, has not to be proven beyond any reasonable
doubt, so that it is not necessary to renew the evidence-gathering. Moreover, admitting
the renewal of evidence gathering also in case of reversal from conviction to acquittal
would be likely to result in considering the appellate trial as a restatement of the first-
instance trial, with obvious consequences on the length of the proceedings?.

In the same decision, the Joint Chambers of the Court of Cassation, in clarifying
the content of the regulation introduced with Law 103/2017, also stated that the
appellate judge does not have the duty to renew the gathering of all the evidence, but
only of the oral evidence, which, being specifically contested by the public prosecutor,
was erroneously evaluated by the first-instance judge and was deemed decisive for
the judgement. In this way, the Supreme Court has brought the new regulation into
line with its previous case law.

This is a very complex framework, which is characterized by multiple judicial
interventions® and which demonstrates the difficulties of defining the nature of the
appeal and the scope of the appellate trial.

26  Marchetta [2017], Court of Cassation, Chamber I1 41571. See Natalia Rombi, ‘La riforma di una sentenza
di condanna esige la rinnovazione della prova dichiarativa in appello?’ (2018) 1 Proc. pen. e giust. 106.

27 In the Italian legal system, the Joint Chambers of the Court of Cassation have the duty to settle judicial
disagreements between the Chambers of the Court of Cassation and to decide issues of special importance.

28  Troise [2018] Court of Cassation, Joint Chamber 14800. For a comment to this judgement see Novella
Galantini, ‘La riassunzione della prova dichiarativa in appello: nota a margine di Sezioni Unite Troise’ (2018)
Dir. pen. cont. 1 https://www.penalecontemporaneo.it/upload/6905-galantini2018a.pdf accessed 12 May 2018.

29  The judicial work of shaping the renewal of evidence-gathering is far from being finished, even after the
legislative reform. See, for example, [2017] Court of Cassation, Chamber II 55068, which clarified that the
appellate judge has not the duty to renew the gathering of the oral evidence that is deemed decisive, when
it was ascertained that the witness was subject to bribery, provided that there are no elements that indicate
a subsequent modification of such condition.
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3.3. The Types of Decision Delivered by the Appellate Judges
Finally, the different outcomes of the appellate trial should briefly be mentioned.

If the Court of Appeal considers the appeal to be inadmissible, for example
because of a formal defect of the act, it pronounces a judgement of inadmissibility
(Art. 591 Code). Conversely, if the Court considers the appeal to be unfounded
on merit, the appellate judge shall confirm the decision of first-instance.
Moreover, if the Court grants the appeal, totally or partially, the Court amends the
decision of first-instance (Art. 605 Code). Finally, if the Court detects certain
causes of nullity of the first-instance trial®, it declares the nullity of the decision
and orders that the case file be forwarded to the first-instance judge for a new
trial (Art. 604 Code).

4. Conclusive Remarks

The topic of the appeal is a very vital and relevant issue in Italy today. The most
sensitive issues are represented, on one hand, by the nature of the appellate trial, and,
on the other hand, by the need to ensure a reasonable length of the proceedings.

From the first point of view, despite the clarifications of the Court of Cassation,
which limited the scope of the renewal of the trial evidentiary hearing introduced
with Law 103/2017, the nature of the appellate trial is still a controversial issue, as it
is constantly on the edge between a control on the correctness of the judgment of the
first-instance judge and a restatement of the first-instance trial’!.

In this context, it is worth highlighting that the regulation of the appeal is subject
to a constant work of remodeling by the Court of Cassation, whose outcomes are not
always foreseeable.

From the second point of view, i.e. with regard to reasonable duration of the
proceedings, the reduction of the cases in which the accused and the public prosecutor
may appeal, on one hand, and the introduction of the agreement on the arguments of
the appeal, on the other hand, seek to shorten the length of the proceedings, which in
Italy is a very sensitive issue.

30 For example, when the accused was convicted for a different criminal act.

31 See, on this aspect, Antonia Antonella Marandola, ‘Prime riflessioni sul “nuovo” giudizio d’appello’
(2018) 2 Dir. pen. cont. 159, 174.
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ABSTRACT

Macedonian criminal law legislation was subjected to some serious reform resulting in a nearly novel Law on Criminal
Procedure (Official Gazette 150/10) adopted on 18.11.2010 with a suspended enforcement as of December 2013. This
new law transformed domestic criminal procedure from a so-called mixed neo-inquisitorial procedure into a fully
adversarial, thus almost fully abandoning the investigation principle and the court paternalism accompanying it. Court
investigation was cancelled with trials now being held in an adversarial proceeding through cross examination of the
defendant, witnesses and expert witnesses by the parties.

Constrained by time, the legal reform failed to introduce practically any important novelties in the area of remedies, so
this field went without any significant change compared to the former LCP of 1997. Hence, it must be acknowledged that
not only in Macedonia, but throughout the entire Western Balkan region, the reform of criminal procedure legislation
pays very little attention to remedies, their redefinition within the context of the parties, the emphasized adversarial
concept, including the equality of arms of the parties, the scope of the remedies, the grounds underlying the remedy,
the hearings before the second-instance court, etc. Practically speaking, this led to the preservation of the remedy
system from the LCP of former Yugoslavia.

The Macedonian system of criminal proceeding contains the following remedies:

-Ordinary: appeal to a first-instance judgment, appeal to a second-instance judgment, complaint to a decision.
-Extraordinary: Motion for the protection of legality; motion for extraordinary review of an effective judgment, and
motion for a re-trial. The reform has made a small rationalization of the remedy system in the sense that the extraordinary
remedy entitled ‘Extraordinary mitigation of the sentence’ has been taken out.
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I. CONCEPT, TYPES AND FEATURES
1. Introduction

Macedonian criminal law legislation has gone through the process of serious
reform resulting in a new Law on Criminal Procedure (LCP) adopted in 2010 with a
suspended enforcement (vacation legis) as of December 2013.! This new law has
transformed the criminal procedure from a so-called mixed neo-inquisitorial
procedure into a fully adversarial. Court paternalism was abandoned, as well as court
investigation. There is a new concept of a main hearing based upon principles of
adversarial proceeding through direct and cross examination of the defendant,
witnesses and expert witnesses by the parties, not by the court.

Constrained by time, throughout the process of reform there was not enough time
for in-depth analysis of the issues regarding legal remedies in criminal procedure.
This is the main reason why this field is without any significant change compared to
the former LCP from 1997. LCP from 2010 introduced changes into the system of
legal remedies. Namely, there is a rationalization of the extraordinary legal remedies
and more frequent hearings before the second instance court instead of returning the
case to the first instance court.

However, it must be acknowledged that not only in Macedonia, but throughout
the entire Western Balkan region, the reform of criminal procedure legislation pays
very little attention to the concept of legal remedies, their redefinition within the
context of criminal procedure based on the activities of the parties, the emphasized
adversarial concept, including the equality of arms, the scope of the remedies, the
grounds for filing the remedies, the hearings before the second-instance court, etc.?
Due to such a situation, the remedy system from the LCP of former Yugoslavia has,
in practical terms, remained intact in the new LCD.

1 Official Gazette of the Republic of Macedonia, No. 150/2010, 100/2012 u 142/2016.

2 M. lkymuk, Komenmap 3axonuxa o kpusuurom nocmynxy (Ciayx0Oenu racuuk, beorpan, 2007); I T1.
Wnuh, M. Majuh, C. Besbanckn, A. Tpeuiwes Komenmap 3axonuxa o kpusuunom nocmynxy (CiryxoeHn
T'macuuk, 2012); D. Kos, D. Novosel, S. Nola, H. Bozi¢, G. Klari¢, A. Koridej, A. Pavi¢i¢c Zakon o
kaznenom postupku i drugi izvori kaznenog postupovnog prava (Narodne novine, Zagreb, 2014); B.
Pavisi¢, Komentar Zakona o kaznenom postupku (Drugo izdanje, Dusevi¢ & KrSovnik d.o.o, Rijeka,
2013); 8. Pavlovi¢, Zakon o kaznenom postupku (2.Jzdanje, Libertin Naklada: Biblioteka pravo i zakon,
Rijeka, 2014); D.Tripalo, “Tijek kaznenog postupka - kontrola optuznice, rasprava, pravni lijekovi” (2008)
Hrvatski ljetopis za kazneno pravo i praksu, Zagreb, vol. 15, br.2; H. Sijerci¢- Coli¢, Krivicno procesno
pravo, Knjiga druga — Tok redovnog krivicnog postupka i posebni postupci (Pravni fakultet Univerziteta u
Sarajevu, 2005); Tadija Bubalovi¢, Pravo na zalbu u kaznenom postupku (Sarajevo, 2006).
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The Macedonian system of criminal proceeding contains the following remedies:

* An appeal as a regular legal remedy: This can be filed against different
decisions (a first-instance judgment; second-instance judgment; decisions;

complaint to a decision);

» Extraordinary legal remedies: Motion for repetition of the procedure; motion
for the protection of legality and motion for extraordinary review of an
effective judgment.?

2. An Appeal as Regular Legal Remedy
Since 2010, the changes in the system of regular legal remedies in the LCP 2010

of the Republic of Macedonia do not concern the monistic system of regular legal
remedies, so there is only one regular legal remedy — an appeal. It is directed toward

remedying errors and shortcomings before the judgment becomes final.*
The same situation also prevails in the region of the Western Balkans.’
2.1. An Appeal Against Judgment Rendered by the First Instance Court.®

Main features of the appeal. An appeal is the only regular legal remedy in
Macedonian criminal procedure legislation. It can be submitted against different
decisions. An appeal is the sole remedy to challenge a judgment rendered by the first
instance court. This remedy is complete because it challenges both substantial (error
facti) and legal issues (error juris) pointed out as deficiencies of the particular
judgment, as well as the procedure after which that judgement was announced.

As regarding the competent authority for decisions regarding the appeal, this legal
remedy is devolutionary (Article 420 paragraph 2 of the LCP). Namely, the decision upon

3 T.Jlaxeruk — Byxaposcka, I"Kanajuues, b.Mucocku n JI.Mnuk-dumocku, Kasneno npoyecro npaso -
yuebno nomaeano (Ilpasen ¢akynrer, Cromje, 2015). T'Jlaxxetnk — Byxaposcka, “TIpaBHUTE JIEKOBH BO
IIpennor 3akoHOT 3a KpuUBMYHATa mocranka Ha PemyOnuka Maxkenonuja” (2011) 300pHUK BO yecT Ha
npoo. 1-p Hukona Marosckw, IIpaBen dakynrer ,,Jyctunujan [Ipsu,, Bo Ckormje.

4 TJlaxeruk — byxaposcka, I"Kanajunes, b.Mucocku u JI.Mnmk-Tumocku, Kasneno npoyecno npaso -
yuebro nomaeano (Ilpasen ¢axynret, Ckomje, 2015).

5  DByxaposcka, I., Mucocku, b., IpyeBcka, A.”KoMnaparMBHO HUCTpaxyBame€ Ha pEIOBHUTE U
BoHpennute npasuu JekoBu” (2008) MPKK 6p. 2-3; Tadija Bubalovi¢, Pravo na Zalbu u kaznenom
postupku (Sarajevo, 2006); M. Ilkynuk, Komenmap 3axonuxa o xpusuurom nocmynky (CiyxOeHu
miacHuk, beorpan, 2007); B. Pavisi¢, Komentar Zakona o kaznenom postupku (Drugo izdanje, Dusevi¢ &
Krovnik d.o0.0, Rijeka, 2013); S. Pavlovi¢, Zakon o kaznenom postupku (2.1zdanje, Libertin Naklada:
Biblioteka pravo i zakon, Rijeka, 2014).

6  In accordance with the Law on courts (Official Gazette of the Republic of Macedonia, no. 58/2006,
62/2006, 35/2008 and 150/2010), the basic courts are first instance courts.
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the assessment of its merits and justification of the elaborated grounds is in competence
of the higher court (judex ad quem) than the court having reached the prior judgment
(judex ad quo). The second instance court is competent since there is an assumption that

the judges are more experienced and competent for taking the final decision.

The appeal has suspensive effect, so the judgment cannot become effective before
the decision regarding the appeal is taken by the competent higher court. (Article 410
of the LCP).

The appeal has also extended effect as regard the grounds for which it was
submitted (Article 429 of the LCP). Due to this effect, the second instance court
should consider any appeal in favor of the defendant, submitted due to wrongly
established facts of the case or due to violation of the Criminal Code, which also
contains an appeal in respect of the first court decision regarding the criminal sanction
and forfeiture of illegal obtained property gain and assets. crime proceeds.

The privilege of cohesion (beneficium cohaesionis) of an appeal primarily refers
to the co-defendants who have failed to use the right to an appeal (Article 430 of the
LCP). Namely, if the second instance court, when proceeding upon an appeal,
establishes that the circumstances for the favorable decision for the defendant in that
case might also be beneficial for some other co-defendants who did not appeal
against the judgment or appealed against it in respect of other issues, it shall proceed
ex-officio as if such an appeal existed.

Authorized persons for appealing. Among the authorized persons that can
appeal to the first instance court judgment are the parties, the defense attorney, and
the legal representative of the defendant and of the victim. They are usually divided
into two major groups: one that may ask for the judgment to be reviewed on behalf of
the defendant; and one that may file an appeal to the detriment of the defendant. The
public prosecutor is in both groups and can appeal both on behalf of and to the
detriment of the defendant. (Article 411 p. 3 of the LCP).

The transformation of the procedure model from mixed (neo-inquisitorial) to
adversarial (contradictory) led to the emergence of different opinions as to whether
there should be a limit on the right to request review by the public prosecutor and to
change their dominant position in the procedure with regards to the remedy for
purposes of ensuring greater equality of arms of the parties in the procedure. However,
the right of appeal of the public prosecutor remains possible.
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Grounds for an appeal. Since the appeal is a completely regular legal remedy, it
can be filed both for substantial and legal issues. The LCP has systematized all
grounds in four basic groups (Art. 414, LCP):

1. Substantial violations of the provisions of the criminal procedure (error in
procedendo) are violations of the LCP as a procedural law which have a decisive
importance for the enforceability and lawfulness of a court judgment. All violations
of the procedure do not have the same importance, nor does each one of them, due to
its intensity, bring under question the sustainability of the judgment. The violations
of the procedure can be divided into two categories, namely absolute and relative:

1.1. Absolute substantial violations of the procedure are those which make an
assumption of the causal relation between the violation found and the irregularity of
the judgment, and once the violation is established, the judgment must be nullified
and the case returned for a repeat adjudication. Absolute violations to the LCP are
listed in Art. 415 p. 1, items 1-12 of the LCP.

Judicial practice:

.. According to the assessment of this court, the lower court has violated
the provisions of the Law on criminal procedure under Art. 465 para. 1
item 2 in connection with Article 415 paragraph 1, item 1, because the
first instance court was improperly constructed due to participation of
the judge who had to refrain from acting in the present case... Such a
circumstance is creating a doubt on the impartiality in the actions of the
other judges in the same court, taking into account the collegial relations
and the everyday contacts, that do not entrust the convict with the
confidence and certainty that a fair and impartial trial will be ensured,
which was actually manifested through the submitted request for
exemption of all judges of that Basic Court. (Verdict of the Supreme
Court of the Republic of Macedonia, No.12 / 2016 from 25.05.2017).

1.2. Relative substantial violations of the formal law are those violations where
in each individual case it must be determined whether and to what extent the violation
found has contributed to the irregularity of the judgment. In other words, after relative
substantial violations are found it is necessary to consider if they had an effect or
could have had an effect on the legality and regularity of the judgment. There is no
legal assumption with them regarding the causal relation between the violation and
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the judgment, but this relation must be determined in each and every case regarding
the relevant circumstances.

2. Violations of the material law (error in judicando) are failures of application,
i.e. incorrect application or interpretation of a provision of the Criminal Code. A
violation of the Criminal Code is only the process of subsuming the facts under a
certain abstract legal norm, i.e. its application in a specific legal case, but not the
process of determining the factual state of play. The violations to the substantial law
which may be the grounds for the filing of an appeal are precisely determined in the
LCP (Art. 416, p. 1, items 1-6, LCP).

3. Incorrectly determined factual state of play (error facti) is a special ground to
challenge the first instance judgment. Namely, the judgment may be appealed due to
wrongly established facts of the case or when some of the decisive facts have been
wrongly established or have not been established at all (Art. 417, LCP).

4. Decisions regarding criminal sanction, forfeiture of proceeds of crime, criminal
procedure expenses, legal claim of property, as well as decisions regarding
proclamation of the judgment through the press, radio or television. The judgment
can be appealed upon this ground regardless of whether it convicted or acquitted the
defendant (Art. 418, LCP).

Content of the appeal. The components of the appeal are precisely determined in
the Article 413 of the LCP:

1) designate the judgment against which the appeal is filed;
2) list the ground for the annulment of the judgment;
3) rationale of the appeal;

4) a motion for the disputed verdict to be completely or partially nullified or

reversed; and
5) signature of the person filing the appeal

With regards to whether or not the appeal may list new facts and evidence, the
LCP introduces a new feature in that it precludes the proposal of evidence — the
appeal cannot list new facts or new evidence except for those that the parties can
prove were unable to be presented up to the completion of the evidentiary procedure
due to being unknown or unavailable to them.
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There is no preliminary decision on the justifiability of the grounds of the appeal
in the sense that there is no preliminary assessment as the one in comparative law
(leave to appeal) or an evaluation of whether the appeal is manifestly ill founded as
is the case before the human rights court in Strasbourg.

Deadline for submission of an appeal. Any authorized person may file an appeal
against the first instance judgment, within fifteen days from the day of receipt of the
certified copy of the judgment (Article 410 paragraph 1 of the LCP.). If the person
authorized to use the right to appeal, does not file an appeal within the prescribed
deadline, the judgment shall become enforceable thereupon.

Procedure after the appeal is submitted. The appeals procedure commences in
the presence of the court that has issued the judgment under appeal. The court of first
instance, under the LCP, has several actions that must be taken following the receipt
of the appeal and before the case is submitted to the second instance court. Due to
these obligatory actions of the first instance court, the whole appeal procedure is
divided into two parts: the first part is linked with the action taken by the first instance
court, and the second part has to do with actions in the second instance court after the
appeal and whole file has been submitted.

1. Procedure before the first instance court (iudex a quo) The appeal is filed to the
court having issued the first instance judgment and must include a sufficient number
of copies for the court, as well as for the opposing party and the defense attorney for
their answer (Art. 419 p. 1).

The court of first instance examines whether all necessary conditions for
conducting the appeals procedure have been fulfilled. With regards to the appeal as
a writ, the court is authorized to check the following circumstances:

a) contents of the appeal. The court first checks if the appeal contains all the elements
prescribed. If not, the first instance court sends the appeal back to the defendant for its
completion within a certain deadline, if the appeal has been submitted by:

+ the defendant or another person on his behalf when the defendant does not

have an attorney, or
+ the victim or the private plaintiff who has no attorney.

The court will dismiss the appeal if the authorized person fails to complete the
appeal within the given deadline, if there is no ground to overrule the judgment, if the
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appeal lacks reasoning or if it is not signed by the person who has submitted it. If the
appeal has been submitted on behalf of the defendant and it fails to list to which
judgment the appeal refers , the first instance court will file it to the second instance
court when it will be possible to determine to which judgment it refers. Thus the
appeal will only be dismissed if the court cannot determine to which judgment the
appeal refers ;

b) deadline for sending the appeal. The deadline in which the appeal has been
filed is the second element inspected by the first instance court. The deadline for the
submission of the appeal is set in law and it is 15 days (Art. 410, LCP). If the appeal
is submitted after the given deadline, the presiding judge from the first instance court
panel will dismiss the appeal with a decision.

¢) Leave of appeal. This is the third element inspected by the first instance court.
Since the subject of the appeal is precisely determined in the LCP (Art. 411), if the
court of first instance finds that the appeal is filed by an unauthorized person, it
means that it will be unpermitted and the president will dismiss it with a decision. An
unpermitted appeal is one submitted by a person who is the subject of the appeal, but
who has been renounced from the right to appeal or who has been renounced from the
already filed appeal.

With regards to the care extended to ensure the principle of adversariality, the
court of first instance is obliged to submit to the opposing party a copy of the appeal
filed. The opposing party then has the right to respond to the court within 8 days as
of the receipt of the appeal. The court of first instance submits the appeal and the
answer to the appeal including all case files to the court of second instance within
three days as of the receipt of the answer to the appeal, i.e. after the expiry of the
deadline for the answer to the appeal.

2. Procedure before the second instance court (iudex ad quem) is the second part
of the appeal procedure. When the file reaches the second instance court, a reporting
judge is designated within three days.

The reporting judge is authorized to take certain procedural actions upon his own
initiative with the purpose of enabling unhindered work of the panel, as follows:

» collect from the first instance court a report on the violations of the provisions
of the criminal procedure,

34



Gordan KALAJDZIEV, Gordana LAZETIC / Legal Remedies in Criminal Procedural Law in the Republic of Macedonia

» check the allegations in the appeal regarding new evidence and new facts
through the first instance court or through the judge of the preliminary
procedure of the court on whose territory the action should be conducted;

+ collect the necessary reports or files from other authorities or legal persons;

» if he finds that the file contains the minutes and reports prescribed in Article
93 of the LCP, the file shall immediately be submitted to the court of first
instance prior to the holding of the session of the second instance panel so that
the president of the first instance panel can make a decision for them to be
separated from the file. Once the decision becomes effective, he should submit
them back to the judge of the preliminary procedure in order to keep them
separately from the other file.

The court of first instance, i.e. the competent public prosecutor having conducted
the investigative procedure, and from whom the reporting judge is requesting reports
or undertaking of certain actions, is obliged to act under the request within 30 days.

Judicial practice:

The second-instance court violated the right to defend of the convicts
in an appeal procedure when he did not inform the defendants and their
attorney about the day and hour of the public session, although such a
request was pointed out in the responses to the appeals lodged by the
defendants (Supreme Court of the Republic of Macedonia, Collection
of Court Decisions 2004-2014, p. 208).

Limits of examination of the first-instance judgment. When determining the
scope within which the disputed judgment is examined with an appeal, Macedonian
criminal and procedural law is based on the tantum devolutum quantum appellatum
principle, i.e. the second-instance court examines the judgment in that part which is
disputed by the appeal (Article 427 paragraph 1 of the LCP). This should be
understood as meaning that the second-instance court does not, as a rule, engage in
examining those parts of the first-instance judgment which are not questioned by the
appeal, i.e. ultra petitum does not apply.

However, there are three exceptions to this general rule when the second-instance
court must always examine the first-instance judgment ex officio with regard to the
following grounds:
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» when there are any of the absolute substantial violations of the provisions of
the criminal procedure (Article 415, Paragraph 1, Items 1, 5, 6, 8 to 11 of the
LCP);

+ if the main hearing, contrary to the LCP provisions, was held in the absence of
the defense attorney. The examination of these violations may be beneficial,
but also to the detriment to the defendant, and

+ ifthe Criminal Code (Article 416 of the LCP) has been violated to the detriment
of the defendant regardless of who submitted the appeal. This may only serve
to the benefit of the defendant and not to his detriment.

If an appeal filed in favor of the defendant does not contain the grounds for
appealing nor an elaboration, the second-instance court shall be limited in its
procedure and only examine the stated grounds ex officio, as well as examining the
sentencing, safety measures and confiscation of property decisions as referred to in
Article 418 of the LCP.

However, the appellate court is obliged ex officio to examine some violations of
the criminal procedure and the Criminal Code even if those legal issues are not
grounds of the appeal (Article 427 of LCP).

Judicial practice:

... the second-instance court was obliged to examine the verdict only
in the part in which the appeal challenged it, so in the part that refers
only to the convicted AJ, and not to alter the verdict regarding the
convicted persons SK and CC, for which the defendants there was no
appeal filled by the public prosecutor (Verdict of the Supreme Court of
the Republic of Macedonia, No.61/2013 from 10.04.2013).

Decision-making process in second instance court. The second instance court

makes decisions in two ways — at the panel session or by holding a hearing.

Decision-making at the panel session. After the listed procedural actions have
been taken and the file has been studied, if the case refers to a crime prosecuted
under the motion of the public prosecutor, the reporting judge, without any delay,
submits the file to the competent public prosecutor who is obliged to review it and
immediately, or within 15 days (30 days for more complex cases), return the file to
the court. The public prosecutor, in returning the file, submits a written motion to the
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court or will inform the court that there will be a written motion submitted and

presented during the panel session.

The competent public prosecutor (from the higher public prosecution office) and the
defendant and his attorney will be informed about the panel session, as well as the
private plaintiff who has requested to be informed of the session within the term
prescribed for the appeal or for the answer to the appeal or who has motioned to hold a
hearing before the second instance court. Failure of the duly informed parties to appear
in court does not prevent the panel session from being held. If the defendant has not
informed the court of a change of his residence, the panel session may be held although
the defendant has not been informed thereof. The public can be excluded from the panel
session attended by the parties only in line with Art. 353, 354, 355 and 356 of the LCP.

The second instance court panel session is public at the request of the parties for

a crime punishable by more than five years’ imprisonment.

If the defendant is in custody, or serving the sentence, and has a defense attorney,
the defendant’s presence will be provided only if the panel president or the panel
itself consider this to be necessary

In line with the LCP, the panel session is opened with a report by the reporting
judge on the state of play, then the applicant explains the appeal followed by the
opposing party being given the right to answer the allegations in the appeal, i.e. in
the answer to the appeal. In doing so, it is crucial that the party does not repeat what
is already contained in the report by the reporting judge. For the purpose of completion
of the report, one may ask for certain files to be read. The defendant and their defense
attorney always have the last word (in favorem defensionis). The plaintiff may, taking
into consideration the outcome of the hearing, waive the indictment completely or
partially or amend the indictment in favor of the defendant.

Minutes covering the course of the hearing are taken and attached to the case files.

Decision-making at the hearing. - A hearing before the second-instance court
panel shall be held in the following cases:

» if it is determined that there is substantial violation of the provisions of the
criminal procedure from Article 415 Paragraph 1 of the LCP, which according
to the panel may be corrected by holding a hearing before the second-instance
court panel;
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» if it is determined that the facts of the case have been wrongly established
during the first instance procedure; or

* when any new facts and evidence, presented in the appellant’s brief for the
first time, have been evaluated as admissible.

Should the panel at the session determine that it is necessary to hold a hearing, it
shall be set for no later than 15 days from the day the panel session took place.

The second-instance court panel session shall be held in accordance with the
provisions regulating the main hearing of the first-instance procedure, unless
otherwise provided for in the LCP.

The defendant and their defense attorney, the plaintiff, the victim, the legal
representatives and attorney of the victim and the private plaintiff, as well as the
witnesses and witnesses-experts who are to testify upon the court’s decision shall be
summoned to the hearing before the second-instance court. The purpose of the
hearing shall be to examine evidence which was unknown or unavailable in the
course of the first-instance procedure, as well as that deemed by the panel necessary
to be presented for correct determination of the factual state.

Judicial practice:

There was a violation of the provisions of the Law of criminal
procedure in an appeal procedure, when despite the request of the
defense for holding a public session, the second instance court did not
provide presence of the defendant who was currently serving the
sentence of imprisonment, but held the public session in the absence of
the defendant, noting that the defendant was properly informed about
holding the public session through the administration of the institution.
(Supreme Court of the Republic of Macedonia, Collection of Court
Decisions 2004-2014, p. 202).

The decisions rendered by the second-instance court. These may be in the
form of a decision or judgment. The second-instance court may render the following
decisions:

» overruling the appeal as untimely (Article 432) - when the preclusive deadline
for filing the appeal had not been met, resulting in the party losing his right
to file an appeal afterwards;
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overruling the appeal as inadmissible (Article 433) - when it is determined
that the appeal was filed by a person who was not authorized, or by a person
who waived the right to appeal, or if it is established that the person withdrew
the appeal, or filed another appeal following the previous withdrawal, or if an

appeal is not allowed according to the law;

suspending the first-instance judgment and returning the case to re-trial
(Article 436) - when the second-instance court having accepted the appeal, or
after ex officio examination of the judgment within the limits of examination
of the first-instance judgment, determines that there is a substantial violation
of the provisions of the criminal procedure unless it decides to hold a hearing.
The second-instance court may order a new main hearing to be held before the
first-instance court with a completely new panel, and it may suspend the first-
instance judgment only partially should some portion of the judgment be set
aside without damage toward lawful judging. When the first-instance judgment
is suspended due to substantial violations of the provisions of criminal
procedure, the explanation should state which provisions were violated and
what exactly the violations found by the second-instance court were;

suspending the first-instance judgment and orvdering a hearing before the
second-instance panel (Article 437) - When the second-instance court, accepting
the appeal or ex officio, finds that the conditions for holding a hearing have been
met. The second-instance court may only partially suspend the first-instance
judgment if certain portions of the judgment can be set aside without harm to
lawful judging and t hold a hearing regarding that portion of the judgment;

reversing the judgment and rendering a court reprimand (Article 435,
Paragraph 2) - If it is found that there are legal circumstances to render a court
reprimand.

reversing the first-instance judgment (Article 435 paragraph 1) - The second
instance court, granting the appeal or ex-officio, shall reverse the first instance
judgment. It shall take a decision in this regard in two cases: a) if it establishes
that the decisive facts in the first instance judgment have been properly
established, but the correct application of the law led to the different judgment;
or b) when there is any violation as referred to in Article 415, paragraph 1,
items 5, 9 and 10 of the LCP;
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* confirming the first-instance judgment (Article 434) - When the second-
instance court dismisses the appeal as unfounded and when it determines that
there are no grounds for appealing the judgment, nor are there violations of the
law which the second-instance court is obligated to consider ex officio.

2.2. An Appeal Against Decisions Rendered by the First Instance Court

During the procedure, starting from preliminary proceeding, and continuing
through the stage of approval of the indictment to the phase of main hearing, the court
decides on different legal issues with decisions. Procedural decisions are taken during
the main hearing. They are part of the trial minutes and are not in written form and
there is no possibility for the party to file an appeal against them during the procedure.
Any decisions brought for the purpose of the preparation of the main hearing and the
judgement may be disputed only through an appeal against the judgment (Article 440
paragraph 3, LCP).

However, there are two other types of decisions taken by the court that can be
appealed against:

* any party or persons whose rights have been violated may appeal against the
decision taken by the judge of the preliminary proceeding and other court’s
decisions in first instance, except for procedural decisions and those decisions
for which the LCP explicitly stipulated that a separate appeal shall not be
allowed.” (Article 440 paragraph 1, LCP);

+ the decisions of the panel referred to in Article 25 paragraph 5 of the LCP
issued before and during the investigation, by rule, cannot be challenged by a
special appeal. However, a special appeal is being possible, but only as an
exception, unless differently determined by the LCP (Article 440 paragraph 2,
LCP).

Regarding the devolutionary of this appeal, it should be emphasized that the
competent authority to decide upon the appeal against the decision taken by the judge
of the preliminary proceeding is the panel referred to in Article 25 paragraph 5 of the
LCP, which is actually the second-instance panel in the court of first instance. For the

7  The decisions of the court during the criminal procedure can be appealed unless those for which the LCP
expressly forbids to be appealed, as for instance, a decision taken by the court about the manner in which
the protected witness will be examined is not allowed (Article 228 paragraph 3 of the LCP), or one against
a decision to postpone the main hearing (trial).
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purpose of efficiency, those appeals are not within the competence of the higher
courts. So, the devolutionary principle is not violated although the decision is taken
by the panel in the basic court.

If there is a legislative possibility for filing an appeal against the decision of the
panel referred to in Article 25 paragraph 5 of the LCP, the panel of the higher court is
competent for taking a decision regarding the appealed decision.

2.3. An Appeal Against Decisions Rendered by the Second Instance Court.®

There is an exceptional legislative possibility for filing an appeal against the
judgment of the second instance court only when the second instance court (Article
439):

1) passed a sentence of life imprisonment, or if the second instance court

confirmed a sentence of life imprisonment passed by first instance court’s judgment;

2) passed a judgment on the basis of a hearing before second instance court panel;
and

3) if the second instance court reversed the acquittal judgment of the first instance
court and passed a judgment declaring the defendant guilty.

The Supreme Court makes decisions at the session of the panel. There shall be no
hearing before this court.

The appeal procedure in the Supreme Court is undertaken in accordance with the
provisions that areapplicable to the second instance procedure.

3. Extraordinary Remedies

Main features. Once all the regular legal remedies have been exhausted and the
higher court has rendered a decision thereof (i.e. the parties explicitly or implicitly
expressed their will not to use the regular legal remedies, or the submitted legal
remedy has been dismissed as unfounded), the first-instance decision remains in
effect, rendering the hearing upon the case concluded and assigning it a status of a
closed matter (res judicata). The existence and use of extraordinary remedies is in the
context of an endeavor to reach an appropriate and lawful judicial decision. Their
existence and final outcome suspends the action of the maxim that any judgment has

8  Inaccordance with the Law on courts, the appellate courts (total number of four: Skopje, Bitola, Stip and
Gostivar) are second instance courts.
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been establishing the truth (judicata pro veritate habetur.). Nonetheless, in certain
cases new facts and evidence might be found or discovered that substantially amend
the effective decision partially or fully. In such a situation, there is a possibility that
the additionally submitted evidence and facts may lead to an alteration of the factual
state on which the first-instance judgment is based. In certain cases, it may appear
that the court has wrongly applied the law, i.e. that the circumstance discovered later
leads to the fact that the court has rendered too severe a punishment, despite being
within the legislative framework. Within the basic characteristics of the extraordinary
legal remedies, except for suspensive effect, some of them are devolutionary, others
are not. They are incomplete remedies with a different nature and some of them can
be submitted for factual and legal issues or only for legal issues. As regards the
authorized persons who may submit an extraordinary remedy, there are extraordinary
legal remedies that can be submitted only by the defense, or only by the public
prosecution or by both parties.’

There are three types of extraordinary legal remedies: '

1) Repetition of the criminal procedure — extraordinary legal remedy with
suspensive but not with devolutionary effect. It can be filed only for factual matters
(question facti) by any party. The final judgment can be challenged on several
grounds: Reversing a judgment that entered into effect without repetition of the
procedure; Repetition of the procedure which has been terminated with a final
court decision; Repetition of the procedure in favor of the convicted; Repetition of
the procedure to the detriment of the convicted or repetition of the procedure for a
person convicted in absence. With a decision, the court can deny the request for
repetition of the criminal procedure (if the request was submitted by an unauthorized
person; if there are no legal grounds for repetition of the procedure; if the facts and
evidence that the request is based upon were already presented in a former motion
to repeat the procedure that was denied with a previous final court decision; if the
facts and evidence are obviously not suitable to be used as a basis for repetition
etc.) or the court can accept the request and allow for the criminal procedure to be

repeated.

9 Byxkaposcka, I, Mucocku, b., I'pyeBcka, A., “KomnaparuBHO wHCTpaxkyBambe€ Ha pEIOBHUTE U
BOHpenHuTe npaBHU JiekoBu” (2008) MPKK 6p. 2-3.

10 T.Jlaxeruk — ByxxapoBcka, “BoHpenHuTe mpaBHM JIEKOBH BO KpuBHYHaTa mocramnka’ (2009) 300pHuk Ha
IMpasuuor pakynrer ,,Jyctunujan [Ippn“ Bo Cromje Bo uect Ha Togop IlyHoB.
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Judicial practice:

The extraordinary legal remedy “repetition of the criminal procedure”
is not allowed for a procedure concluded with the revocation of the
suspended sentence, since the final verdict with which the suspended
sentence has been revoked cannot be put out of force. (Decision of the
Court of Appeal in Bitola, KSJ.no.81/11, 07.07.2011, Bulletin of the
Court of Appeal in Bitola, December 2012.)

2) The request for protection of legality — With suspensive and devolutionary
effect. This is an extraordinary legal remedy through which the Public Prosecutor of
the Republic of Macedonia may challenge the final judgments should they violate the
Constitution of the Republic of Macedonia, the law or an international agreement
ratified in accordance with the Constitution (Article 457). The Supreme Court decides
upon this request of the public prosecutor. When deciding upon the request, the
Supreme Court is bound by a privilege of cohesion (beneficium cohaesionis) and
prohibition of changes for the worse.

3) The request for exceptional re-examination of the final judgement - With
suspensive and devolutionary effect, this can be filed by any person convicted to an
unconditional prison sentence or juvenile prison of at least one year. This extraordinary
legal remedy is provided only for the defense. There are two additional conditions
for filing this request: a) a request for exceptional re-examination of a judgment that
had already entered into effect shall be filed within 30 days from the day when the
defendant received the final and enforceable judgment and b) any convicted person
who did not use a regular legal remedy against the judgment may not put forward a
request for this extraordinary legal remedy.

4. Other Remedies for Protection of Constitutional Rights and
Trial within a Reasonable Time

Constitutional complaint. In the Republic of Macedonia there is no constitutional
complaint (appeal) in terms of recurso de amparo as a legal remedy protecting
particular violations of the constitutional rights and freedoms before the Constitutional
Court. More precisely, according to Article 110 of the Constitution of the Republic of
Macedonia, to some extent this right exists for the violation of certain so called
political rights - 1) freedom of conviction, conscience, thought and public expression
of thought; 2) the right to political assembly and action and 3) discrimination
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prohibition. Outside of these expressly stated rights and freedoms, there is no
immediate protection afforded by the Constitutional Court for other freedoms and
rights. This option, on the other hand, is very rarely used even for these rights and
freedoms, hence the criticism in theory of this constitutional solution as a ‘quasi-
constitutional’ appeal. In this regard, in 2014, the Government of the Republic of
Macedonia proposed amendments to the Constitution envisaging a wider application
of the constitutional appeal for violations of the right to life, freedom, a fair trial,
privacy etc., but this initiative did not receive the necessary support and to a certain
extent this and other proposed constitutional amendments remained wedged in the
procedure.

Trial within a reasonable time. As a result of a vast number of cases related to
the violation of the right to a trial within a reasonable time brought before the Court
on Human Rights in Strasbourg, the Republic of Macedonia amended the Law on
Courts (LC) from 2006. With the adopted Law on amendments and modifications of
the Law on Courts from 2008 it introduced and put in motion a new legal remedy for
the protection of the right of the citizens to a trial within a reasonable time. This law
introduces the authority of the Supreme Court to rule on claims by parties and other
participants in the procedure regarding the violation of the right to a trial within a
reasonable time, in a procedure outlined by law before the court of the Republic of
Macedonia, in accordance with the rules and principals set forth by the European
Convention on Human Rights and stemming from the criteria outlined by the court
practice of the European Court for Human Rights. The Supreme Court decides upon
approximately 500 cases a year on these grounds, less than 20% of which, or some
100 cases a year, are criminal cases. !

After the exhaustion of the domestic legal remedies, the citizens of the Republic
of Macedonia and all persons under its jurisdiction may ask for protection of their
fundamental civil rights and freedoms before the ECtHR and before the UN Human
Rights Committee. By the end of 2016, the ECtHR rendered 133 judgments in cases
against the Republic of Macedonia and 410 decisions for admissibility of applications
against the Republic of Macedonia.'?

The introduction of this legal remedy was in accordance with the Recommendation

11 <http://www.vsrm.mk>accessed 3 March 2018.

12 <https://www.echr.coe.int/Documents/Annual_report 2016 ENG.pdf; https://www.echr.coe.int/
Documents/CP_The former Yugoslav_Republic_of Macedonia ENG.pdf> accessed 3 March 2018.
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of the Council of Europe for effective remedies for excessive length of proceedings. '
It recommended member states to take the necessary steps for ensuring that all stages
of the domestic procedure are conducted within a reasonable time. There are
procedural possibilities for speeding up the procedure, as well as existence of
effective remedies before the national authorities for all requests regarding violation
of the right to a trial within a reasonable time. For the very first time in the case of
Atanasovic et al. against the Republic of Macedonia the ECtHR considered that there
was a lack of an effective remedy regarding the length of the proceedings in the
Macedonian legal system. For these reasons, ECtHR assessed that there was a
violation of Art. 13 of the ECHR since the applicants did not have a domestic remedy
to exercise their “right to a trial within a reasonable time”, guaranteed by Art. 6 para.
1 of the ECHR." After a several years, the European Court established the
effectiveness of this remedy with the decision based on the permissibility of the
application of Ms. Shurbanovska and other applicants in 2008.'> The ECtHR assessed
that the Macedonian court had awarded an amount of compensation which is within
the framework of the ECtHR practice in similar cases of lengthy court proceedings.
As for the question whether the applicants can claim to be victims of a violation of
Article 6 para. 1 of the ECHR with regard to the length of the proceedings, the ECtHR
points out that they do not have victim status in this regard since the national
authorities have established this position and awarded them fair compensation for the
duration of the proceedings and set a time limit for the case to be completed.

I1. QUESTIONS REGARDING
PROTECTION OF FUNDAMENTAL RIGHTS AND
FREEDOMS

The right to a fair trial in the appellate procedure. According to the comparative
law and the practices of the ECHR, the procedure upon an appeal and other legal
remedies does not always reflect to the full extent all guarantees from Article 6 which
apply to a first-instance trial. In this sense, the immediate participation of the parties

13 Recommendation CM/Rec [2010] 3 of the Committee of Ministers to member states on effective remedies
for excessive length of proceedings.

14 Atanasovic¢ et al. v. FYROM App no 13886/02 (ECHR, 12 April 2006).

15 Decision as to the admissibility of Application no. 36665/03 by Slavica Surbanoska and others
against the FYROM (ECHR, 31 August 2010).
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with their personal attendance and a contradictory dispute is limited and is required
especially in cases where the higher court discusses the facts or renders a decision on
the merits. The ECtHR reiterates that the personal attendance of the defendant does
not take on the same crucial significance for an appeal hearing as it does for the trial
hearing and that the manner in which Article 6 applies to proceedings before courts
of appeal depends on the special features of the proceedings involved. Account must
be taken of the entirety of the proceedings in the domestic legal order and of the role
of the appellate court therein.!® In assessing the question whether the applicant’s
presence was required at the hearing before the court of appeal, according to the
Strasbourg case-law regard must be had, among other considerations, to the specific
features of the proceedings in question and to the manner in which the applicant’s
interests were actually presented and protected before the appellate court, particularly
in the light of the nature of the issues to be decided by it,'” as well as of their importance
for the appellant.'® However, where an appellate court has to examine a case as to the
facts and the law and make a full assessment of the issue of guilt or innocence, it
cannot determine the issue without a direct assessment of the evidence given in
person by the accused for the purpose of proving that he did not commit the act
allegedly constituting a criminal offence."

Nonetheless, as in other Western Balkans and European countries, in Macedonian
legislation there are still serious remnants of the inquisitorial approach of the court
and the dominant role of the public prosecutor. The Republic of Macedonia, similar
to Croatia and some other states mentioned above, kept the old Yugoslav procedure
in the legal remedies part, due to which are cases in ECtHR due to violation of the
‘equality of arms’ as an essential element of the right to a fair trial according to
Article 6 of the ECHR.?

Specifically, the defendant is not always summoned to the second-instance court
hearing, especially if they are in detention, in which case only the defense attorney
is called. Moreover, the prosecution office is still in a privileged position before the

16  Kamasinski v. Austria Ser.A 168 (ECHR, 19 December 1989) 106; Ekbatani v. Sweden Ser.A 134 (ECHR,
26 May 1988) 27; Monnell and Morris v. UK Ser.A 115 (ECHR, 2 March 1987) 56.

17  Helmers v. Sweden Ser.A 212-A (ECHR, 29 October 1991) 31-32.

18  Kamasinski v. Austria Ser.A 168 (ECHR, 19 December 1989) 106; Kremzow v. Austria Ser.A 268-B
(ECHR, 21 September 1993) 59; Zahirovi¢ v. Croatia App no 58590/11 (ECHR, 25 April 2013) 55.

19 Dondarini v. San Marino App no 50545/99 (ECHR, 6 July 2004); Zahirovi¢ v. Croatia App no 58590/11
(ECHR, 25 April 2013) 56.

20  Zahirovi¢ v. Croatia App no 58590/11 (ECHR, 25 April 2013).
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higher court.! The ECtHR considers that there has been a violation of Article 6 § 1
of the ECHR on account of the public prosecutor’s presence at the Court of Appeal’s
session, of which the applicant was not even notified.

In the ECtHR’s view, the applicant’s failure to request notification should not be
held against him, given the statutory inequality that the LCP created by providing
only the public prosecutor with a right to be apprised of the appellate court’s session
automatically, while restricting that right for the accused to a specific request by him
or her to attend. The Government did not provide any reasonable explanation for this
procedural inequality flowing from the LCP. Therefore, the ECtHR considered no
justified reason why such preferential treatment was offered to the public prosecutor,
which acts as a party to the proceedings and is accordingly the applicant’s adversary.?
Moreover, given that the factual issue of the applicant’s intention was under close
scrutiny by the Supreme Court, there was an even stronger need to summon the
applicant and give him the opportunity to be present at that court’s session on an
equal footing with the public prosecutor.?

The three-level judicial proceedings and its effect toward the estimation of
the reasonable period. The yearly court reports make it clear that legal remedies are
used extensively in the Republic of Macedonia, as is the case in the rest of former
Yugoslavia, contributing to a delaying of the procedure. Furthermore, the number of
repealed judgments returned to a repeated trial is also significant, again largely
contributing toward the delaying of the procedure. The attempts of the legislator to
have the higher courts more frequently resolve the dispute meritoriously, i.e. the
decision that the once repealed case must be decided upon meritoriously in the
repeated procedure, yielded limited results. This practice has been met with
disapproval in the ECtHR. In several judgments, the ECtHR recalled that it is for the
countries to organize their legal systems in such a way that their courts can guarantee
everyone’s right to obtain a final decision on disputes relating to civil rights and
obligations within a reasonable time.**

21 Nasteska v. FYROM App no 23152/05 (ECHR, 27 May 2010) 17; Atanasov v. FYROM App no 22745/06
(ECHR, 17 February 2011).

22 Atanasovv. FYROM App no 22745/06 (ECHR, 17 February 2011) 32; Eftimov v. FYROM App no 59974/08
(ECHR, 2 July 2015).

23 See, mutatis mutandis, Zahirovi¢ v. Croatia App no 58590/11 (ECHR, 25 April 2013) 62-63.

24 Kostovska v. FYROM App no 44353/02 (ECHR, 15 June 2006) 41; Lazarevska v. FYROM App no
22931/03 (ECHR, 5 July 2007).
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On the other hand, the ECtHR often finds significant delays due to the actions of
the domestic courts. In this respect, it observes that the proceedings had lasted for
several years before the Supreme Court. In the case of Dimitrijoski the ECtHR found
that this time cannot be regarded as reasonable.” The workload of domestic courts, to
which the Government referred in their observations, cannot be considered as an
excuse for the protracted length of the proceedings.?

The delaying of court procedures is additionally affected by the refusal of the
criminal courts to rule on the damages, i.e. the legal claims of the victim (which,
according to the LCP should be a rule), generally referring the victims to a separate

civil lawsuit.

Protection of fundamental rights and freedoms when the second-instance
court is deciding without a hearing. We should note that the prosecution office is
treated in a different manner and is even openly put in a privileged position both ex
lege in the LCP itself and de facto through an unconcealed ‘collegiality’ with the
court, which may often result in a problem considering the ‘equality of arms’. This
applies to what has already been mentioned (mandatory attendance and summons for
the prosecutor), at times when the defendant is not summoned nor present, .

The issue of the somewhat strange role of the higher prosecution office in the
appeal procedure is also relevant. In order to consider the effect of this problem, it is
necessary to explain the organizational hierarchy and authority of the prosecution
office in the domestic legal system. The basic prosecution offices (much like the basic
courts) are authorized to act upon all criminal acts of the first instance. The higher
prosecution office, following the judiciary reforms of 1995, no longer acts in the first
instance upon severe acts according to the previous legislative solution, but remains
competent to act solely before the appellate courts in appellate proceedings. Out of
practical reasons and in view of the familiarity with the case, the basic prosecution
office, which also responds to the defense appeal, continues to file an appeal concerning
the first-instance judgment, but the appeal of the prosecution before the appellate court
is represented by the higher prosecution office. The higher prosecution office is in this
case authorized (but not obligated) to submit its own opinion, which is unfortunately
not submitted for a response to the defense, as is the case with the appeal of the basic

25  Dimitrijoski v. FYROM App no 3129/04 (ECHR, 10 October 2013); Mihajloski v. FYROM App no
44221/02 (ECHR, 31 May 2007) 38.

26  Dumanovski v. FYROM App no 13898/02 (ECHR, 8 December 2005) 45.
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public prosecution in the first-instance proceeding. Thus, the prosecution office has
the advantage of submitting practically two legal opinions, whereas the defendant is
unable to get acquainted with and to respond to the opinion of the higher prosecution
office in a timely manner and to be well prepared for the hearing. This problem is
particularly serious taking into consideration the fact that not only has Macedonia,
but also Croatia, lost a case in the ECtHR over a similar situation.”’

Principle of impartiality regarding the appellate hearing. There are special
legal grounds in LCP regulating the compulsory exemption of a judge who has
participated in a first degree ruling, where they cannot be included in the procedure
before an appellate court. These grounds fall under absolute grounds for exemption
(iudex inhabilis) and are enforced when a judge from the same criminal case
participated as a judge of the preliminary proceedings or took part in the assessment
of the indictment. The reason for the mandatory exemption of the judge is due to the
fact that because of previously undertaken steps and rendered decisions with regard
to the same case, the judge acquired preconceived notions which cannot pass the test
of impartiality. This provision is in line with the ECtHR practice.”®® Namely, the
ECtHR rules that impartiality requires the absence of prejudice or bias, and that their
existence or lack thereof can be tested in different ways. According to its established
court practice, the existence of impartiality in terms of Article 6 Paragraph 1 of the
ECHR must be determined in accordance with the subjectivity test, where the personal
conviction and conduct of a certain judge must be taken into consideration, i.e. has
the judge had any personal prejudice or bias in a given case; and also according to
the objectivity test, i.e. through determining whether the panel at the domestic court
offered sufficient guarantees in order to exclude any justified doubt with regard to the
impartiality of the judge.

Mandatory defense lawyer during appellate procedure. Although the right to
have a defense lawyer, in particular indigent people’s right to have a defense lawyer,
in criminal proceedings, as required by interest of justice and fair trial, is listed among
the fundamental human rights guaranteed by international instruments, the
Constitution and the laws, it is completely dysfunctional in practice. Available data
show that in Macedonia indigent people face difficulties in exercising their right to a
defense lawyer in criminal proceedings, and defense services they do receive are

27 Zahirovi¢ v. Croatia App no 58590/11 (ECHR, 25 April 2013) 62-63.
28  Morice v. France App no 29369/10 (ECHR, 23 April 2015) 73-78.
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inadequate and do not guarantee them justice. Few people are aware that except for
mandatory defense, there are practically no cases in which defendants have been

appointed attorneys only on the basis of their poverty status.?

The domestic law stipulates mandatory defense by means of a court-appointed
defense lawyer in cases when due to the gravity of criminal charges or any other obvious
handicap defendants are not able to represent themselves. In such cases, defendants (or
their family members, etc.) can contract a defense lawyer of their choice, but if they do
not have a lawyer, the court appoints them an ‘official defense lawyer’.

LCPstipulates different stages and different circumstances in criminal proceedings
when a defense lawyer must be involved. However, except in cases of children, the
defense lawyer needs to be engaged in court proceedings, but not in police or
prosecutorial proceedings. Hence, according to Article 74 of LCP, when defendants
are deaf, hard-of-hearing or incapable of successfully representing themselves, or
when criminal proceedings are initiated for criminal offences, and even one of them
is punishable with life imprisonment, defendants must have a lawyer present at the
first questioning (refers to court hearings). Persons’ inability to represent themselves
is a factual matter assessed by the court. Scholarly writings and court practice do not
have a clear answer about situations in which persons are unable to represent
themselves in order to be appointed a defense attorney.

Another novelty is the fact that defendants who have been given detention must
have a defense lawyer for the entire duration of their detention. In cases of indictment
for criminal offence which, by law, is liable to imprisonment for ten years or more,
defendants must have a lawyer at the time they are presented with the indictment.
Defendants tried in absentia must have a lawyer from the moment the court has
ordered trial in absence. Finally, the new LCP stipulates mandatory participation of
defense attorneys in sentence bargaining procedure from the very beginning.

Although the right to a lawyer formally covers the appeal procedure too, in practice
it is rarely used. We found that unlike the basic courts which spend significant amount
of money on this issue, the appellate courts do not have any budget for this purpose.*

29 G.Kalajdziev, Effective defense in criminal proceedings in the Republic of Macedonia (FIOOM - Skopje,
2014, <http://www.brrln.org/uploads/documents/36/Effective%20defence%20in%20criminal %20
proceedings%20in%20the%20 Republic%200f%20Macedonia.PDF> accessed 3 March 2018).

30 G.Kalajdziev, Effective defense in criminal proceedings in the Republic of Macedonia (FIOOM - Skopje,
2014).
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Reasoning in the second-instance courts’ judgement. The judgments rendered
by the judges of the appellate courts must contain a reasoning. The LCP contains
particular provision envisaging that in the reasoning of the judgment, the second-
instance court should assess the allegations presented on the appeal and elaborates
the violations of the law it took into consideration ex officio while deciding.
Nonetheless, depending on the nature of the rendered decision, the reasoning may
differ significantly. Namely, when the appellate court holds a hearing and renders a
decision, it acquires a status of a first-instance judgment for the parties and must
contain a reasoning as is the case with the first-instance judgment. In cases when the
appellate court decides to confirm, suspend judgement, send the case to re-trial or to
reverse a judgment, the elaboration does not resemble the reasoning of the first-
degree decision, but contains the necessary instructions required to be undertaken in
the repeated procedure (when the judgment is suspended), and elaborates the reasons
justifying the reversal of the judgment, i.e. the reasons behind the court’s finding that
the appeal (or appeals) are unfounded and the first-degree judgment should be
confirmed.

Overcoming differences in the case-law among appellate panels and among
appellate courts. The court practice is not a source of law in the Republic of
Macedonia. The Supreme Court adopts general standpoints and general legal
opinions, but they are mandatory only for the Supreme Court panels and not for the
lower courts. Nonetheless, the lower courts abide by them owing to argumentation
and for the sake of standard practice . The appellate courts may adopt standpoints and
opinions on certain issues that lead to un-unified practices between two different
appellate courts or between panels at one appellate court. The lower courts should, as
a rule, follow the common standpoints adopted by the appellate judges, although in
reality this is not always the case.

Macedonia has lost several cases before the ECtHR due to an un-unified court
practice. In case of Atanasovski, the ECtHR noted that the Supreme Court changed
the practice in the case of the applicant through decision-making contrary to the
already established court practice concerning that issue.’' In this respect, the ECHR
stated that the development of court practice is not in itself contrary to the rule of
administration of justice, considering the fact that failure to maintain a dynamic and

evolutionary approach threatens to turn into an obstacle for reforms or the improvement

31 Atanasovski v. FYROM App no 36815/03 (ECHR, 14 January 2010).
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of the court practice. Nonetheless, it was pointed out that the existence of an
established court practice should be taken into consideration during the assessment of
the scope of the elaboration given for a certain case. In this particular case, the
Supreme Court deviated from both the lower court’s practice and from its own. The
requirements for legal security and protection of legitimate expectation do not include
the right to a set practice, but considering the specific circumstances of the case, the
ECHR feels that a well formed court practice imposes the obligation that the Supreme
Court provides a more fundamental elaboration of the reasons justifying the deviation

in every single case.

In the case of Stoilkovska, the applicant lodged a complaint that the appellate
court stripped her of her right to a fair trial by rendering a decision in her case contrary

to its prior court practice set in identical cases.*?
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I. Preceding Events

The Prison Code' is often criticized by the claim that its creation was rushed and
abrupt, since after the initial ideas barely a year passed until the new law was accepted.
It can be stated with confidence that the contributions of professionals during the
drafting process, both on theoretical and practical grounds, virtually eliminated all
factors that might have reduced the overall quality and effectiveness of the act and
allowed for the successful codification of an otherwise very complex document It is
crucial to note though, that contrary to previous practice, the foundations of the new
act were laid down by prison service professionals, thus underpinning the goal of
synthesizing practice and theory. The process of building from bottom to top has
proven effective as the difference between the previous codification attempts (2009)
and the new one is discernible.? These previous initiatives did not take the opinions
of prison service professionals into account or if they did, they did so after the draft
had been disseminated. The draft of 2009 contained a number of elaborate and

beneficial elements which have been put to use during the codification process.’

As the Program of National Cooperation emphasized the need for respectable,
strong laws*, there are now various reasons in place for which the activity and function

of the Prison Service is now regulated by an act.

* The first and most apparent weakness was that the normative background was
represented by a law-decree® not conforming to the notions declared by the
change of regime, as it was issued by the Presidential Council of the Hungarian
People’s Republic. It should be noted, though, that the principal issue with the
law-decree was not with the content, but with the form. Indeed, its contents,
especially when compared to the standards of the time, could easily be
considered state of the art. As time went by, the law-decree had become out-
dated and obsolete. The fact that the provisions of the Criminal Code and its
rules of proceedings were regulated by law while the Prison Code was only

1 Act no. CCXL of 2013 on the Execution of Punishments, Actions, Court- ordered Supervision and Post-
charge Non-criminal Detention.

2 Pallo, Jozsef: Plans, Hopes and Stresses in Hungarian Legalisationin Barabds, Tiinde A. and Belovics, Ernin (eds):
Sapiens in sapientia: Unnepi kotet Voko Gyorgy 70. sziiletésnapja alkalmabol. Pazmany Press, 2016. p. 231.

3 Some controversial ideas have emerged though (for example the one that called for the minister’s approval
for the acceptance of internal regulations.)

Program of National Cooperation, I11/2.3.
5 Law Decree no. 11. of 1979 on the Execution of Punishments and Actions.
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regulated by a law-decree was also problematic.

* The second reason was concerned directly with the application of law as the
regulation itself had been modified and amended frequently, which led to the
fragmentation of the once uniform contents and the loss of previously
unquestionable jurisprudential correspondence, thus increasing the difficulty
of law application.

* The third issue with the previous regulation was that a number of its elements
were unfinished, crude or entirely missing. The issue was addressed by the Act
of 1993¢, which pushed the regulation towards European values. It is important
to emphasize that even then there was a demand for a new and independent
law. However, it was not realized; only a novel (amendment) was introduced,
which brought in provisions on the specification of a prisoner’s legal status,
the expansion of the judges’ jurisdiction and the optional mitigation of
execution rules.

* The dynamically changing legislative background posed another argument for
the new legislation, as the Act of 2012 on Administrative Offences and the
following Prison Code (2013) all carried inductive elements with them, as the
administrative custody of juveniles and the option of detention as a punishment
became available.

* Technical reasons demanded new codification as well. According to the
provisions of the law on legislative activity, ’in the case of institutions whose
operation is regulated by acts the legal warranties on their execution shall also
be determined by acts. Previously, this obligation was unobserved, as the
relevant norms were issued as decrees by the Ministry of Justice.

* Finally, there is a factor that — despite not being among the domestic obligations
— has a significant influence on national legislative activity, namely the
aggregation of relevant international regulations and the obligation of adhering
to them. The European Parliament’s guidelines of 1998 unambiguously
express that the relevant legal background should be provided by law. The
recommendations of the CPT and the plaintively topical verdicts (and their
consequences) of the ECHR all have to be observed.

6 Act no. XXXII of 1993.
7 Act no. CXXX of 2010 on Legislation.
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As these are the factors that served as a background for laying the foundations of
the new act, they are taken note of in its preamble (introduction), which contains all
the crucial principles that denote the importance, necessity and timeliness of its
creation. The goals stated in it have dual meaning derived from the principal legislative
authority, the National Assembly. The first is about the unquestionable importance of
declaring the protection of fundamental human rights in general, and during the
execution of punishments.® The second important principle recognizes the priority of
European and international law and states that the right to execute punishments is
exclusively possessed by the state and is combined with the legitimate use of violence
when necessary, all the while adhering to the aim of complete employment of
prisoners and the self-sustenance of prisons’.

II. Major Changes

What is apparent now is that the drafting processof the new act was by no means
an abrupt and spontaneous one as it includes all the crucial notions and aspects that
facilitate the creation of a regulation that is up to date, even on an international scale.

These are the following:

» The first notion is aimed at achieving a shift of paradigms in the philosophy of
handling convicted people. Previously, the Prison Service had been using
some sort of paternalistic approach which in the end belonged to the field of
pedagogy. This word had become widely used from 1957 when the pedagogical
services were established using a Soviet scheme and based on the principles of
the word ,,vospitatel”.!® This paternalistic approach meant that the only
expectation from the convicts was to observe the rules of the prison and adhere
to them without causing any unnecessary problems. This allowed for obedience

8  Pallo, Jozsef: Plans, Hopes and Stresses in Hungarian Legalisationin Barabdas, Tiinde A. and Belovics,
Ernin (eds):Sapiens in sapientia: Unnepi kotet Voko Gyorgy 70. sziiletésnapja alkalmabol. Padzmany Press,
2016. p. 233.

9  The Prison Code therefore determines an internal, professional aim, providing the necessary legal
framework for it to function. It draws up the social expectation of full-scale employment as a pre-requisite
element for successful reintegration and a self-sustaining prison service. The first step for achieving this
goal is to extend the scope of options for self-sustenance. This means that the professional profile has to
be altered and broadened in a way that during the execution of its tasks, it would produce and manufacture
all the tools and items required for its operation, based on the provisions of the act. Further employment
expansion and the reduction of procurement costs are necessary in order for this initiative to work.

10 Pallo, Jozsef: Plans, Hopes and Stresses in Hungarian Legalisationin Barabas, Tiinde A. and Belovics,
Ernin (eds): Sapiens in sapientia: Unnepi kotet Voko Gyorgy 70. sziiletésnapja alkalmabol. Pazmany
Press, 2016. p. 234.
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based on pure conformity. Contrary to this approach, the new Act’s provisions
demand a prisoner’s cooperation in programs that may have a positive effect
on their personality in order to initiate their ,,career in prison” (in a good
sense). Accordingly, using the new terminology it can be stated that
reintegrative activities are aimed at achieving a positive outcome for which the
prisoner’s cooperation and will to develop are crucial. The reintegrative
activities organized by the Hungarian Prison Service are customized to fit the
individual personal needs and are offered for each prisoner without prejudice.
Furthermore, released prisoners receive support by the Probation Supervision
Services (hereinafter: Services). Summing up the previous lines it can be
stated that the practice of the assessment and evaluation of prisoners’ behaviour
has been improved by unprecedented system of conceptions in which simply
adhering to the rules without active and voluntary effort is not sufficient
anymore.

Creating the synthesis of theory and practice was a principal factor during the
drafting of the conception. Scholars analysed and assessed decades of
experience with the primary goal of disposing of obsolete methods and tools
in order to substitute them with new, modern ones all the while keeping those
which had proved effective. The endeavour made to increase the number of
employed prisoners, and to implement the tools of ,.,treatment ideology”, risk
assessment and restorative justice, was widely known. These pursuits have led
to significant results, a number of which can even be regarded as professional
breakthroughs on various fields.

The third factor was determined by the perpetually investigated question of
., Which one is more important: theory or practice?” Until now, the tendency
had been for the solutions for professional issues to be expected from
theoretical experts. This had caused confusion on many occasions, so allow
me briefly to return to the issues that arose with the legislative conceptions of
2005 and 2009. In those days we endeavoured to meet our obligations in a way
that maintained professional pragmatism and retained control of our operations.
In practice, this meant means that we were constantly searching for solutions
that had already proved useful and valuable and we sought to implement them
into legislation. This approach is by no means pointless. When Ferenc Finkey,
one of the most influential Hungarian criminal lawyers, returned from the
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Washington Prison Congress in 1911, he said the following: “While here in
Europe, the process drafting and introducing new regulations is always
preceded by scientific battles of theories, in the United States experts first

make things happen, then science interprets principles’’.

Clearly, Mr. Finkey’s words cannot and should not be interpreted literally and by
the letter. However, ,,walking with our eyes open” and having the intention of
optimization are crucial to our profession. Consequently, the fundamental elements
of the legislation’s concepts were the shift in paradigms, synthesis of theory and
practice and professional pragmatism!'2.

III. Dominant Experiences

The current Prison Code consists of 438 sections, 6 parts and 33 chapters. As this
legislation has introduced a large number of innovations with varying depths, [ would
only like to mention the major ones and their resulting practical experience.

+ Law enforcement legal relationship (hereafter: legal relationship)'®

The constitutional legal standing of persons undergoing execution of a prison
sentence is altered significantly because of the new environment they are subjected
to on the basis of the entitled authority’s verdict. This peculiar status is a “legal
relationship with the prison service”, a term coined by the Prison Code in a relevant
definition. Naturally, the legal relationship itself is a hierarchical one: the law
enforcement authority responsible for the execution of the prison sentence makes up
one part, while the convicted person or persons detained on other grounds make up
the second.

Due to the nature of the legal relationship, the parties have specific rights and
duties. Another characteristic is the fact that every right bestowed upon the prisoner
or person detained on other grounds appears as a duty on the side of the authority
responsible for the execution. In order to enforce adherence to the rules and make the
prisoners fulfil their obligations, the authority may use and initiate any legally
available measures and ramifications that may facilitate this endeavour.

11 Finkey, Ferenc: Az északamerikai biintetéjog mai vezéreszméi és reformintézményei. Ertekezések a
tarsadalmi tudomanyok korébol. Magyar Tudomanyos Akadémia, 1911.

12 Schmehl, Janos and Pallo, Jézsef (eds): Korszakvaltas a biintetés-végrehajtasban: Utmutaté a 2013. évi
CCXL. (Bv.) Térvény megismeréséhez. Biintetés-végrehajtas Tudomanyos Tanacsa, 2015.

13 PrisonCode 7 §.
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The subjects of this legal relationship are the convict and person detained on other
grounds, the authority responsible for the execution of sentences and the cooperating
bodies and persons. Even though the legal standing of the convicts and persons
detained on other grounds is characterized by their obligation to tolerate the handicap
deriving from the fact that they are prisoners, their fundamental human rights cannot
be harmed. However, it is important to note that the circumstances resulting from the
peculiar situation and strict schedule under which the prisoners are submitted are not
to be determined as legal violations. In order to protect this principle, a complex and
highly organized control system of checks and balances is used coupled with the
protection offered by the relevant provisions of the Prison Code.

The function of the law enforcement authority responsible for the execution of
prison sentences is to execute them according to the provisions of the relevant legal
regulations, thus ensuring that both the legal sanction imposed by the sentence and
the aim of the punishment are realized. In order to facilitate the enforcement of this
function a number of various special powers and entitlements are bestowed upon this
authority which it can use whenever the relevant legal provisions allow it and in a
way that is permitted.'*

The object of the legal relationship is the aggregation of the legal norms ensuring
the execution of sanctions determined by the Prison Code. It is validated by those
who apply the law.

The relationship is therefore established between the state (as the bearer of
exclusive competence and jurisdiction regarding punishments and legal sanctions)
and the private individual detained as per the provisions of the relevant law. It is a
compulsory relationship bestowing rights and duties on both parties while ensuring
adherence to them with the warranty brought about by the rule of law.

To sum up, the new regulation has disposed of an old weakness by precisely and
adequately determining the concept of legal relationship. This is an important step as
it makes a large amount of legal material more exact and direct and at the same time
ensures that the structure of the convicted persons’ legal status is now represented by

a more accurate content and form.

14 Pallo, Jozsef: Plans, Hopes and Stresses in Hungarian Legalisationin Barabds, Tiinde A. and Belovics
Ervin (eds): Sapiens in sapientia: Unnepi kotet Voko Gyorgy 70. sziiletésnapja alkalméabol. Pazmany
Press, 2016. p. 237.
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* The purpose of the prison sentence'®

A distinctive attribute of the Prison Code is the fact that explanatory regulations
are not limited to three sections, but are expanded to include basic conceptions in
order to achieve terminological unity in a more detailed professional environment.
The safe and secure application of the provisions requires that the subjects of the
legal relationship (mainly the law appliers) attribute the same content and meaning to
each of the terms and legal institutions.

The law determines a broad and complex concept regarding the aim of prison
sentences, which underpins the sentiment of identifying the goals as a system of
relations vastly exceeding the standard projections of criminal law.

As a consequence, the goal of the prison sentence requires dual interpretation, as
the lawmaker determines the goals for the execution of specific-length imprisonments
and actual life sentences alike.

Specific-length imprisonments require a dual mode of action. On the one hand,
the convict needs to complete the terms of the punishment that he/she is subjected to
according to the verdict of the court, but on the other hand the prisoner also has
tosuccessfully reintegrate into society as a law-abiding citizen. Achieving the set
goals in the case of specific-length imprisonments is only possible when the proper
measures (called reintegrative activities) are employed. The emergence of this activity
gives rise to the need for new professional terminology which is expected to supplant
the outdated terminology of pedagogy to which it is superior. The activity itself
involves all the programmes and functions that facilitate the prisoners’ successful
reintegration into society and the minimization or complete prevention of recidivism.
For increased efficiency, external authorities and actors are allowed to participate in
these programmes. The regulation lists programmes which are crucially important
from a civic aspect, and on which the Hungarian Prison Service is focused, such as
education (primary, secondary and in some cases tertiary), vocational training and
employment (therapeutic). It must be emphasized that this three-part system includes
a far broader array of elements which are not individually specified in the legislation.
All this proves that reintegration is a flexible effort operating according to the
regulations and the pragmatic foundations it is based on. Obviously, these activities
and professional methods are — according to the principle of personalization — adapted

15  Prison Code 83 §.
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to the needs and personality of the convict in question.

The Fundamental Law also sets forth the alternative of life sentences without
parole, a sanction detailed in the Criminal Code. The law determines the goals of life
sentences in a highly complex and abstract manner. Accordingly, in such cases the
main purpose of the sanction is to execute the sentence in order to protect society. The
number of prisoners who belong to this category amounts to around 50. It is important
to note, though, that prisoners serving a life sentence without parole may not suffer
discrimination in any way (accommodation, treatment, and fundamental rights should
not be affected by the punishment). Despite the fact that prisoners in this category are
the most threatening to society, it should by no means lead to any ,,extra” severities.

Previously there had been no provisions on the goals of life sentences without
parole. This flaw was addressed by the Prison Code, as they now appear in the
regulation as new elements. The purpose of the execution of a life sentence without
parole verdict is a frequently debated fundamental question. The Prison Code, (acting
upon the provisions of the Criminal Code) differentiates between specific-length
sentences and life sentences without parole. It is well known that the topic of life
sentences is a controversial one, subjected to everyday debates not only from the
Hungarian Constitutional Court, but the European Court of Human Rights (hereafter:
ECHR) as well. Objectively speaking, it could be pointed out that as long as the
Fundamental Law and the Prison Code recognize this legal institution, the courts will
continue utilizing it. In any case, the verdicts of the ECHR (e.g.: Kafkaris v. Cyprus'®)
require Hungary to narrow the scope of the use of life sentences and make mitigation
possible!'”.For the Prison Service, this means that it has to continue executing these
sanctions in the future. Whereas the principal goal in the case of prisoners subjected
to specific-length sentences is to develop their personalities in a way that enables
them to become law-abiding citizens and reintegrate into society after their release,
life sentences require safe and secure housing of a prisoner in order to protect society
while structuring their activity in a way that harmonizes with the fundamental
principle of human dignity.

» The system of structured principles'®

16  Kafkaris v Cyprus (GC), No. 219906/04, (2008) ECHR.
17 Nagy, Anita: Szabadulas a biintetés-végrehajtasi intézetbdl. Bibor Kiado, 2015.
18  Prison Code 83§.
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Principles have a determining role from all legal aspects, as they unambiguously
determine the moral, ethical and professional standards according to which a
regulation can fulfil its function legally. Taxonomically we talk about the principles
of legal systems (e. g.: legitimacy) and legal fields (e. g.: normalization) which are of
course connected. As the principles of legal fields are derived from the principles of
legal systems, no discrepancy may exist between them. They mostly appear already
designated and appraised, but they may also be supplemented with principles derived
from the concept of the regulation which is not originally referred to in law.

The largest and perhaps most important field of prison service law is the system
of regulations on executing prison sentences. The priority of this field is emphasized
by the presence of specific professional principles related to this legal institution.
These are fundamental jurisprudential and professional values that contain all the
provisions relevant to execution and which support the work of law appliers (as a
standard) and lawmakers (as the determiners of a regulation’s development).
Recognizing the importance of these principles, the law lists them under a separate
section as seen below.

*  Summoning Activities'

If we ask people on the street what comes to their mind when we talk about
prisons, they will most likely refer to the increasing problem of overcrowding and the
restitutions the Prison Service has to pay because of this. Reducing the severity of
overcrowding is of utmost importance. If we draw up an inventory of the tools we can
employ in order to achieve this goal, we can see that while some of these involve
methods that are available to external bodies — due to their requirement of legislative
and law-making decisions (e.g.: alternative sanctions) - some others can facilitate the
optimization of professional regulations in order to achieve this goal. The Hungarian
Prison Service Headquarters’ task of sending summoning notifications to begin
custody (hereafter: notification) has been created with the previously quoted
pragmatic principles in mind. This enables the prison service to directly influence the
schedule of tasks related to executing prison sentences, thus increasing efficiency.
Last year the Hungarian Prison Service Headquarters issued 4017 notification
drafts®®and the addressees’ willingness to appear for prison admission amounted to

19  Prison Code 85§.
20 Source: self-evaluation report of the Hungarian Prison Service HQ 2017. (draft).
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around 60%. The direct benefit of this approach is that the convicts’ contacts may be
established within as little as two days of the admission and employing them becomes
possible within a week. Should the convict be admitted based on the notification draft
issued by a court, the following administration would lead to a delay of up to a month.
It is without a doubt that prisoner employment and contact are two vital elements of
successful reintegration.

» Reintegration Custody?!

Another method to reduce overcrowding suggested by the Prison Service is the
institution of reintegration custody which theoretically means that — based on his or
her behaviour — a prisoner’s sentence may be reduced and at the same time better
treatment may be offered. This has added another tool into the array of options of the
progressive structure of executions, which is — basically — a special form of house
arrest. Combining the two factors has —although with difficulties — led to the inclusion
of the norm system in the Prison Code. The new legal institution was introduced on
1 April 2015, and the first application took place on 8 May. The experiences of the
first 8 months have exceeded our expectations. Neither the courts, nor the prosecution
had objections against the employment of the new tool, while the prisoners see it as
a motivating factor as it is appealing to them. In 2015, 800 cases were filed, out of
which 405 have received a positive verdict. The effectiveness of this legal institution
is proved by the fact that it was revoked only in 4 cases.

Performing reintegration custody requires high-tech solutions, because the convict
is equipped with a remote surveillance device which is part of a highly complex
system. What is important is that in the future, the device can be used during external
employment, hospitalization, or when prisoners visit sick relatives or attend funerals.
Beyond the practical benefits it is important to mention that by using this device, a
new, modern approach and practice will appear in the everyday activities of the
Prison System which will conform to the expectations of the 21th century. This
atypical house arrest includes all the benefits of probation, plus it facilitates the
development of the prisoners’ social and domestic relations, improves their
employment outlook and has a positive effect on their quality of life.

As probation also makes earlier release possible, it is necessary to elaborate the
differences and resemblances between probation and reintegration custody. Part of

21  Prison Code 187/A§.
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the answer is the fact that while probation is an institution of criminal justice during
which the court may decide to reduce the sentence based on the behaviour of the
prisoner?, reintegration custody is a tool which is purely and exclusively employed
by the Prison Service. Effectively, the prisoner is serving his or her sentence outside
of prisons in a way that the legal relationship stays intact. Beyond legal classifications,
the two institutions differ in their aims, their time of enactment and the measures that

follow after leaving the prison.
* Probation Supervision (hereafter: Supervision)*

No special knowledge is required to see that the reintegration activities performed
within the prisons will not be successful if — after his or her release - the prisoner
receives no acceptance or support which would help him or her to overcome the
difficulties of the first and most difficult period of freedom. This is why the function
of the affiliated probation supervisors is of great importance. The efficiency of this
activity is proved by the fact that the number of released prisoners employed by the
community and starting vocational training increased dramatically in 2017.
Furthermore, another 1297 persons have managed to gain employment, creating the
idea of what can be called labour market reintegration. This obviously has a positive
effect on reducing the frequency of recidivisms, allowing the Prison Service to
contribute to crime prevention activities. This pattern fits completely into the
macrosocial scope of efforts we make. In 2015, probation officers had 5849 cases,
out of which only in 227 ended with repeated offences, which amounts to a ratio of
3.8%. In 2017, 812 means-tests were conducted for the purpose of admission into
reintegration custody, and the resulting professional documents were met with
universal acclaim from the joint authorities (courts, prosecution). To sum up, it can
be stated that the professional scope of reintegration activities has been expanded by
including probation officers in the direct operations of the Prison Service, thereby
increasing the efficiency of those who work in this field.

» Risk Analysis and Management System?* (hereafter: System)

The lack of an effective device that would provide data regarding the frequency
of recidivisms, the number of repeated offences and the related risks had become

22 Nagy, Anita: Szabadulés a biintetés-végrehajtasi intézetbdl. Bibor Kiado, 2015. p. 83.
23 Prison Code chapter XXII.
24 Prison Code, 92-93§.
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apparent before the new law came into effect. What posed another problem was that

no data was available on the prisoners’ willingness to change (and to reintegrate).

The Risk Analysis and Management System was created with these issues in
mind, in the hope of addressing them. The System follows the prisoners’ ,,career”
from admission until release, providing adequate information on his or her prospective
behaviour during and after incarceration. Basically, the System itself is a professional
work process that involves getting to know the prisoners, analysing and assessing
related information, adequate differentiation, classification and personalized

decisions, all of which are based on a continuously operating monitoring system?.

The System is built up of three major parts, based on three interdependent pillars:
risk assessment and predictive measurement tools, reintegration programs aimed at
reducing the risk factors during and after imprisonment and progressive regime rules.

a) The goal of the risk assessment procedure is to indicate, filter out and reduce
dangerous behaviour facilitating the proper, personalized classification of
each prisoner. What is worth noting is the extensive work of the probation
supervisors whose focus is directed towards measuring the risk of recidivism.
During the process the prisoners will be classified as low, medium or high-risk
inmates. In practice, we exercise due flexibility regarding these questions
which means that it is not only the results of the predictive measurement tools
that we take into account, but also the feedback from each of the fields and any
previously recorded data regarding the prisoner. The will to synthesize theory
and practice becomes apparent here as well. We put special emphasis on risks
posed by suicidal tendencies, escapes, all types of aggressive behaviour, the
use of psychoactive substances and vulnerability (age, sexual orientation, high
status occupied in the prison hierarchy).

b) Reintegration activities consist of programs addressed to reduce the risk
factors provided by the predictive measurement tools. Currently this includes
training addressed to reduce drug abuse, develop assertiveness and self-
control. The pool of participants principally consists of medium or high-risk
prisoners. Experience shows that participating prisoners are willing to start
working in these groups but maintaining their interest is more difficult.

25 The formation of the Central Institution for Analytical Examination and Methodology is ongoing. As of
current expectations, it will start its limited operation in 2016, putting emphasis on creating the
methodology.
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¢) Our efforts to introduce progressive regime rules were enhanced by our

dedication and the need to provide an answer to a controversial question of
criminal law. Looking back on the previous codification attempts it is apparent
that during each occasion, suggestions of altering the traditional regimes of
prisons (strict, medium and light regimes) into something more flexible were
frequent and they had often claimed Othat the system makes the legal
background static. The resulting difficulties were directly experienced by the
prison service. In every case, the question was settled quickly: the regimes
remain unchanged as there is no intention from the lawmakers to change them.
However, they tried to moderate the rigidity resulting from the regime
categories by introducing various legal institutions (change of regime category,
release on parole) or using the progressive elements of the Prison Code
(mitigation of sentence rules, transitional groups). In spite of all this, the Prison
Code further manages to increase the flexibility and permeability of the regime
categories which is realized by the differences provided by them (visitation
lengths, phone calls, deposit money?®). It is often claimed that by using
progressive regime rules, the earlier tool of mitigating the sentence rules is
rendered obsolete. Surely the answer is not to be sought after from what
influence and effect they have during execution, but from the fact that
mitigation falls into the jurisdiction of the judge. Considering that the judge is
independent from the execution of the sentence, it is mainly due to guarantees
that mitigation is still utilized. Further alteration may increase the harmony
between the rules of the progressive system and this legal institution. The
elements of this alteration have to be created by practice, for which a pragmatic

point of view is of utmost importance.

It would obviously be beyond the scope of this study to further elaborate on the

detailed rules of the System, so I will only provide a brief summary of the results so

far:

» We have adapted a method the purpose of which is to facilitate the achievement

of reintegration aims while at the same time remaining a complex and close-

26
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Béla Bartok (1881-1945), the famous Hungarian composer said the following a bout the ,rubato”,
expressive and rhythmic freedom: Like a thick trunk of tree standing in the storm, its can opyleaning left
and right, but the trunk stands so lidly with its root sreaching deep into the ground.” Inourcase, this means
that legal requirements related to progressive regime system optimalize the a vailable options, and by
doing so they do not violate the provisions on regimes.
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knit, yet adequately flexible system.

» The System offers definite, professional and differentiated standards regarding
the threat level of a prisoner and provides fundamental standards adhering to
the principles of personalized execution.

» The re-classification of risk factors is directly related to the reintegration
willingness of the convicted person, thus measuring it accordingly (with the
tools provided by the System) will provide detailed information about the
personality of the prisoner which will contribute to decision-making processes
in the future. By decision-making I refer to the verdicts of the judge responsible
for the prison system, which often make leaving the institution or a determined
short-term absence possible. A well-established decision can minimalize the
risk of recidivisms during absence, so it can be stated that during this process,
the prison system (and its specific tools) is contributing to the general crime-
prevention efforts.

¢ Mediation Activity?’

As a result of criminal philosophy’s recent efforts, tools that facilitate mediation
are now present in the field of criminal policy as well. Following their appearance a
few years ago, realizing the ideology and concept of restorative justice during the
execution of a prison sentence is now possible. The mediation procedure has been
created with these fundamentals in mind, which is principally a tool that facilitates
the solving of disciplinary procedures in alternative ways.

The mediation procedure allows for the termination of disciplinary procedures or
the disciplinary punishment itself if the prisoner is willing to participate in it. Based
on our experiences so far, we consider that by taking responsibility for their actions,
the prisoners can contribute to the formation of a safe, secure and orderly prison
environment that allows for personal comfort. Taking into account the fact that in the
process parties directly try to solve the issues deriving from the conflict between
them, there is an increased chance that the problem will indeed become resolved,
especially when compared to disciplinary procedures, as they only provide formal
sanction while not being an actual solution. Another argument confirming the
importance of mediation is its potential to break the “code of honour” among the

27  Prison Code 1718§.
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prisoners. All the mediation activities that had been conducted were effective in
making the prisoners realize their personal responsibilities while adhering to the
contents of the compromise. A pre-requisite for the efficiency of mediation is the
voluntary and willing participation of the prisoners. Without doubt, we now have a
modern tool in prison regulation which will be useful in the future of reintegration.
The main pillars of this endeavour are responsibility, self-respect and — fitting into the

notion of the prison law — the obligation of cooperation.
IV. Closing Thoughts

The main purpose of this essay was to elaborate on the details and changes that
prove there has indeed been a change of era in the Hungarian prison system. It is
hoped that this essay has fulfilled its aims, despite being somewhat subjective at
times.

Furthermore, it is hoped that as a result of the judicature’s general reform, coupled
with the Criminal Code and (soon to be introduced) Criminal Proceedings Code, a
unified and close-knit criminal structure will be established which facilitates the
adherence to the goals of legal policy and also meets international expectations. If we
look past the direct professional benefits of the codification, we can see that it also
has the indirect effect of initiating a brainstorm in the Hungarian prison policy and
legislation which has not been experienced for a long time. It could be said that the
Hungarian prison system is currently undergoing an inverted ,, Sturm und Drang”
period. Following a period of longing, now we experience a storm enriched with

creative power.

Even after a year of use it is apparent that the regulation boasts great potential and
energy, and transforming this into kinetic power seems like an achievable goal. For
us who apply the regulation on a daily basis, it seems like that beyond mere words
and legal formulae there is something more elevated — philosophical — among its
lines. The goals of the future will be to continue optimizing the regulation and making
the Hungarian Prison System’s publicity proportionate to the importance of its
function. The Prison System provides a service to a whole community in order to
reintegrate and reform prisoners and make them capable of living a law-abiding life.
This is a merit on its own right.

Finally, to summarize the essentials and principal results of last year, it can be said
that there are a lot more high quality answers than open questions and a greater
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harmony than disharmony. As a direct consequence, the interpretation of the Prison
Code remained unchallenged and unquestioned last year.

Being able to end this essay with these lines could prove that the current regulations
have launched the Hungarian Prison System on a modern, up-to-date trajectory
boasting an array of promising results and outcomes.
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Bu calisma, idare tarafindan kamu diizeninin saglanmasi gerekgesiyle toplanti ve gosteri yurtyust diizenlemelerinin
yasaklanmasina ragmen bazi sivil toplum kuruluslarinin 6nculigindeki bir grubun izinsiz olarak eylem yapmasi sonucu
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tarafindan sonlandirlmaya calisilan eylemler esnasinda yasanan arbedelerde yaralanan bazi gostericilerin, kotu
muameleye maruz kaldiklari ve toplanti ve gosteri yurtyust haklarinin ihlal edildigi iddialan giindeme gelmektedir.
Bazi gostericiler tarafindan yasanan olaylara iliskin dava acilmis ancak ilgililer hakkinda sorusturma izni verilmediginden
dolayr uyusmazligin esasi hakkinda bir yargilama yapilamamistir.

Bunun Uzerine Anayasa Mahkemesine basvuru yapan gostericiler, Kolluk guiclerinin orantisiz gtic kullandigini ve bunlar
hakkinda etkin bir sorusturma yapilmadigini iddia ederek Anayasal bir hak olan kisinin maddi ve manevi butinlaguniin
korunmasi, duisiince ve kanaat hiirriyeti ile toplanti ve gosteri ylriytst dizenleme haklarinin ihlal edildigini ileri sirmuslerdir.
Anayasa Mahkemesi, basvurucularin gosteriler esnasinda islemis olduklari fiiller tizerinden bir degerlendirme yapmak
suretiyle karar vermistir. Nitekim Yuksek Mahkeme, bazi gostericiler hakkinda kolluk guglerine karsi mukavemet
gosterdiklerinden bahisle bir hakihlali olusmadigi kanaatine varirken bazilari hakkinda ise kolluk gti¢lerinin miidahalesini
gerektiren bir eylemlerinin bulunmadigi gerekgesiyle hak ihlali olduguna karar vermistir.
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EXTENDED ABSTRACT

The Constitutional Court has addressed the file “prohibition of mistreatment” and
“the right of meeting and demonstration marches,” which preceded the alleged
infringement of a claim. The violation of these rights was assessed by the boundaries
of'the principle of moderation over concrete events. In this regard, the Supreme Court
chose to show the reasons for the European Convention on Human Rights (ECHR)
decisions as a reference.

However, in our opinion, the Constitutional Court should be dealt with as part of
the effective investigation and prosecution, whether or not other rights are violated or
infringed by these rights. The principle of moderation could be assessed. However, it
is more important to determine whether an effective and complete investigation and
prosecution is being prosecuted. Indeed, regarding the distribution of persons who use
the right to conduct meetings or hold demonstration marches, the investigation into the
ill-treatment should be independent and impartial and must be conducted publicly.

It was not possible to investigate the incident of the police officers who intervened
with the demonstrators. Effective conduct of the investigation will ensure that the
provision is fair. The ECHR has often chosen to violate the state’s competent
authorities due to an adequate and effective investigation. The ECHR resolutions
emphasized that the competent authorities should act as carefully and quickly as they
can demonstrate, and ensure that the principals are identified and punished.

Accordingly, while examining the individual application of the Constitutional
Court, it was necessary to investigate whether the judicial arm held an effective
investigation, because those conducting the investigation into the actions of the law
enforcement officers and collecting the evidence are located in the same organization.
As amatter of fact, law enforcement is not considered independent of the prosecution’s
position in this investigation. For these reasons, the Constitutional Court had to
determine whether an effective investigation was held under the right of fair trial
before evaluating the violation of the ban on the prohibition of abuse or meeting and
demonstration marches. In the event of an effective investigation, it should be
addressed in terms of infringement of rights, such as freedom, the principle of fair
judgment, or equality of arms.

Indeed, the ECHR is entitled “The obligation of respect for human rights” Edge
1. The article states, “The High Contracting Parties shall recognize the rights and
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freedoms described in the first part of this agreement to everyone in their jurisdiction.”
According to the ECHR, to be able to describe an investigation as effective and
complete, the investigation must be conducted by an independent body, which is not
involved in the crime. This ensures the participation of the applicants, thorough and
meticulous conduct, public control, responsibility for the determination, and
punishment of the violators as necessary. In addition, the necessary momentum and
care should be taken in the investigation to protect the public’s trust and avoid any
undue tolerance in the opinions or complicity regarding illegal acts. The ECHR also
decided as a requirement for the Convention that the competent authorities of the
State should conduct an adequate and effective investigation, and that the Convention
has not complied with the right to infringement. Therefore, the Constitutional Court
on the individual application avenue, which was ordered to function as a safety valve
against the application of the ECHR, is considered to be aware of the criteria of the
ECHR. Otherwise, these and similar applications will inevitably be preceded by the
ECHR and could lead to increased compensation due to the emergence of the long-
lasting nature of the trial.

After the Supreme Court made this assessment, it was appropriate for law
enforcement officers to assess the extent of the force they applied to the demonstrators
in proportion to the principle of moderation. when it comes to this stage;

To ensure the public order of law enforcement personnel, it is necessary to
determine how the force implemented to the demonstrators will be subject to a
sanction if it exceeds the limits of conformity to the law. In this regard, the Criminal
Code includes provisions entitled “torture crime” and “exceeding the limit on the
difficult use authority”. However, to form a crime of torture, the presence of actions
that are not associated with human dignity is sought systematically and within a
certain process. Among the qualified elements of this crime are those sought on the
elements of deliberately injuring; on the other hand, it is necessary for law enforcement
to intentionally act on the “crime of overcoming the limit of the difficult use authority,”
but the public official may have been authorized to implement a force in line with the
“principle of moderation” to provide public order.

In other words, torture crime is the use of force when the public servant is
conducting an activity that should not use force in any way. “Overcoming the difficult
use of authority” is permitting an activity that can be used to force a certain limit if a
crime crosses specific boundaries. Therefore, the subject of the individual application
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and the Supreme Court is expected to conduct a breach of the “exceeding the limit on
the difficult use authority” clause in the Turkish Criminal Code. However, when the
Constitutional Court verdict is examined, it is observed that the reasons put forth by
the Supreme Court are mostly the arguments for the crime of torture. While the same
direction has many ECHR resolutions and theoretical knowledge in the doctrine, it is
not accurate to assess the point of gravity through the crime of torture.

At the very least, as of the date of the application decision we are examining, such
deficiencies can be reasonably met due to the Constitutional Court’s individual
application path as a new judicial authority. However, the determination and criticisms
made over this decision are expected to have a positive impact on the decisions to be
given by Constitutional Court in the forthcoming period. The Constitutional Court’s
alleged infringement assessments should accurately determine which rights should
be assessed in terms of infringement, and focus on concise and shorter written
decisions. In the case of the applicant’s preference to the subject of the event, and
referring to its own decisions, it is important to mention the first source of the
attribution.

1. irdeleme Konusu Olay

A- Anayasa Mahkemesi Bireysel Basvuru yoluna konu 2013/3924 numarali “Ali
Riza Ozer ve Digerleri”" basvurusunun sebebi olan olaylar; TBMM’de ilkdgretim
alaninda sistem degisikligi 6ngéren bir kanun teklifinin gdriisiilmeye baglanmasi
lizerine egitim sektoriinde Orgiitlenmis bazi sendika, dernek ve platform yapisi
altindaki ¢esitli gruplarin s6z konusu kanun teklifini protesto etmek amaciyla
Ankara’da toplanti ve gosteri ylirliylisii yapmay1 planlamasindan kaynaklanmaktadir.
Ancak Valilik¢e, kamu diizeninin bozulmasi gerekgesi ile her tiirlii toplant1 ve gosteri
yiiriiyiisii ile benzer eylemler yasaklanmustir. Ayrica Igisleri Bakanligi tiim il
valiliklerine yazi1 gondererek, Ankara’da yapilmas: planlanan olasi bir eyleme
katilmak isteyen gruplarin sehirlerden ¢ikiglarina izin verilmemesi yoniinde karar
almistir. Fakat bu kararlara ragmen Izmir’de izinsiz olarak toplanip Ankara’ya gitmek
isteyen bir grup ile kolluk gii¢leri arasinda yasanan olaylar neticesinde gostericilerden
bazilar1 toplant1 ve gdsteri ylirliylisii haklarmin ihlal edildigi gerekgesiyle Anayasa

Mahkemesi’ne bagvurmustur.

1 Ali Riza Ozer ve Digerleri App no 2013/3924 (AYM, 6 January 2015)
<http://www.kararlaryeni.anayasa.gov.tr/BireyselKarar/Content/8f680799-94b4-4f13-bf22-
felb7c169346?wordsOnly=False.> accessed 10 June 2018
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B- Gostericiler ile kolluk giigleri arasindaki olaylar iki ayr1 giinde cereyan etmis,
birbirinin devami niteligindeki fiillerden olusmaktadir. Nitekim Yiiksek Mahkeme de
s0z konusu basvuruyu incelerken, gelismeleri birinci eylem ve ikinci eylem seklinde
nitelendirmistir.

C- Bu minvalde, Birinci eylem;

Sendika ve diger sivil toplum kuruluslarinin izmir’deki mensuplar1 27.03.2012
tarihinde saat 22.00 siralarinda bir araya gelerek Ankara’ya gitmek istemislerdir.
Ancak daha once tedbir alan kolluk giigleri, toplulugu Ankara’ya gotiirecek
otobiislerin gerekli evraklarmin eksik oldugu gerekgesiyle grubun sehirden ¢ikigini
engellemigtir. Bunun {izerine bagka otobiislerle Ankara’ya gitmek isteyen grup yine
kolluk gii¢leri tarafindan engellenmistir. Bu gelismeler {izerine, gosterici grup
bulunduklar1 yolu trafige kapatmistir. Kolluk gii¢leri, yolun trafige agilmasi i¢in
grubu ikaz etmesi iizerine yaklasik 20 dakika trafige kapali kalan yolun bir kismi
trafige agilmistir. Topluluk daha sonra Ankara’ya yiiriiyerek gitmeye karar vermis ve
yol iizerinden Konak Meydanina dogru yiirliylise gecmistir. Bunun iizerine kolluk
giicleri, defalarca, yapilan yiiriiyiisiin yasadis1 oldugu ikazinda bulunmustur. Ikaza
ragmen yiiriiyiisiin devam etmesi iizerine polis ile gostericiler arasinda kisa siiren bir
arbede yasanmis ve bu sirada polis biber gazi ve cop ile gostericilere miidahalede
bulunmusgtur. Bunun {izerine gostericiler yiiriiyiisii durdurmustur. Bu sirada bir polis
memurunun bilegi kirilmistir. Bir sendika yoneticisi tarafindan eylemin iki giin daha
devam edeceginin duyurulmasi {izerine topluluk bir siire daha bekledikten sonra,
ertesi giin bulugmak lizere, dagilmistir.

D- ikinci Eylem: 28.03.2012 tarihinde sendika iiyeleri, protestoya devam etmek
icin Konak Meydaninda toplanmiglardir. Eylem yapilacagindan 6nceden haberdar
olan giivenlik giicleri ise gerekli giivenlik tedbirlerini almislardir. Grup, yiirliytiis
diizeni alarak ellerinde pankartlarla basin agiklamasi yapmak iizere Valilik binasina
dogru yiirliylise gecmistir. Kolluk giicleri, Valilik binasina dogru yiiriiylise izin
verilmeyecegi ve ylirityiisiin durdurulmasi gerektigini bildirilmistir. Ancak gostericiler
ikazlar1 dinlememis ve kolluk giiclerini itekleyerek ellerindeki sopalarla bariyerleri
yikmaya baglamistir. Cevik kuvvet polisi 6nce kalkanlar ile barikat olusturarak grubu
engellemeye ¢alismis, ancak gruptan bazi kisilerin cam pargalari, parke taslari ve su
dolu siseler atmasi iizerine, saldiran gruba miidahaleye baslamistir. Polis tazyikli su,
boyal1 su, biber gaz1 ve toplumsal olaylara miidahale araci ile gostericilere miidahale
etmistir. Bu esnada bir polis memuru ayagindan yaralanmistir.
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E- Ayni esnada, diger bir grup da baska bir yoldan Valilik binas1 dniine gegmeye
caligmistir. Ancak grubun Valilik binasi Oniine gecisine karsi Onlem alan polis
alternatif giizergah gostererek iki grubu birlestirmistir. Tki bin kisiye ulasan grup
oturma eylemi baslatmistir. Gosteriyi diizenleyen sendika temsilcileri ile giivenlik
giicleri arasinda yapilan miizakere sonucunda polis barikat1 50 metre geri ¢ekilerek
gostericilerin basin agiklamasi yapmasina izin verilmistir. Saat 16.30 siralarinda
gosteriye katilanlar kendiliginden dagilmistir. Olaylara miidahale esnasinda
bagvurucular yaralanmig veya biber gazina maruz kalmistir?,

2. irdeleme
2.1. Coziimii Gereken Hukuki Sorun

Yukarida belirtilen uyusmazlik konusu olaylardan anlasildig1 iizere, Anayasa
Mahkemesi Bireysel Bagvuruya konu hak ihlali iddialar1 birden fazla hususta

’

toplanmaktadir. AYM bagvuruyu “kétii muamele yasagi” ve “toplanti ve gosteri
yiiriiytisti  hakki” ihlalleri bakimindan degerlendirmeyi uygun gormiistiir.
Kanaatimizce, bagvurunun konusu esasen kétii muamele yasagi ile toplanti ve gésteri
yiiriiytisti hakkimin ihlali gibi goriinse de, hak arama hiirriyeti, adil yargilanma hakk

ve silahlarin esitligi gibi hususlara da temas etmektedir.

Ancak irdelenmesi ve ¢6ziime kavusturulmasi gereken konu, sadece, bu haklardan
hangisinin ihlal edildigi odaginda toplanmamaktadir. Aslolan bu haklardan birinin
veya bir kaginin ihlaline yol agan sebeplerin de tespit edilmesidir. Dolayistyla bagvuru
konusu uyusmazligin yargi kolundaki sathalardan baglayarak sorun tespiti yapmak
gerekir. Bu hususta, ceza yargisina konu olan uyusmazliga iligkin etkili bir yargilama
stirecinin cereyan edip etmedigi tespit edilmelidir. Gerek sorusturma evresinde ve
gerekse kovusturma asamasinda uyusmazligi hakkaniyete uygun bir sekilde
degerlendirecek incelemelerin yapilip yapilmadigi onem arz etmektedir. Baska bir

2 Bagvurucu Ali Riza Ozer’in 28.03.2012 tarihli adli muayene raporunda yaralandigi ancak hayati
tehlikesinin olmadig1 belirtilmistir. Ayrica bagvurucuya toplam dokuz giinliik is géremezlik raporu
verilmistir.

Bagvurucu Ozcan Cetin’in 28.03.2012 tarihli adli muayene raporunda goziine biber gazi geldigi, gozde
yanma ve batma oldugu, gozde kizariklik oldugu ve ilag verildigi belirtilmigtir.

Bagvurucu Orhan Bayram’a 28.03.2012 tarihinde diisme sonucu sag omuzda agr1 sikdyeti tizerine iki
giinliik is goremezlik raporu verilmistir.

Bagvurucu Veli Imrak’m 28.03.2012 tarihli gecici adli muayene raporunda, hayati tehlikesi olmadig, basit
tibbi miidahale ile giderilebilecek nitelikte yaralandig belirtilmistir.

Bagvurucu Tunay Ozaydin’in 28.03.2012 tarihli tek hekim raporunda sag el bileginde travma oldugu ve ii¢
giin istirahat etmesinin uygun oldugu belirtilmistir.

Bagvurucu Deniz Dogan’in 28.03.2012 tarihli adli muayene raporunda burun sirtinin sol tarafinda 0,5
cm.lik cilt kesisi, ekimoz ve yumusak doku sisligi oldugu belirtilmistir.
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ifadeyle, AYM Bireysel Basvuru yoluna konu olan uyusmazliga iligkin bir hak
ihlalinin meydana gelip gelmedigini tespit edebilmek icin etkin bir sorusturma ve
kovugturma yapilip yapilmadigini ortaya koymak gerekmektedir.

Nitekim toplant1 veya gosteri ylirliyiisleri hakkini kullananlarin dagitilmasinda
kotii muamelede bulunanlara yonelik sorusturmanin bagimsiz ve tarafsiz olmasini ve
kamuya acik sekilde yiiriitiilmesi gerekmektedir’. ATHM ise ayn1 dogrultuda, yetkili
makamlarin, O6rnek gosterilebilecek derecede Ozenli ve hizli hareket etmesit
gerektigine ve sorumlularin tespit edilebilmesi ve cezalandirilmasini saglamasina
vurgu yapmaktadir®. Ayrica AIHM, bir kamu gérevlisinin AIHS’in 3. maddesinin
ihlaline sebep olan suglarla itham edildigi hallerde, ger¢eklestirilen ceza yargilamalari
ve hiikiim verme siirecinin zamanasimina ugramamasi ve genel af veya af ¢ikarma

gibi tedbirlere miisaade edilmemesi gerektigini vurgulamaktadir®.

AYM’nin oniine gelen sdz konusu uyusmazliga iliskin yargisal siireclere
bakildiginda ise, bagvurucularin iddia ettikleri fiilleri gergeklestiren kolluk gorevlileri
hakkinda sorusturma izni verilmedigi ve kovusturmaya yer olmadigi karar1 verilmistir.
Dolayisiyla kovusturmaya yer olmadigina dair kararin isabetli olup olmadigi ve etkin
bir sorusturma yapilip yapilmadan verildiginin irdelenmesi gerekir. Nihayetinde,
AYM etkili ve eksiksiz bir sorusturma yapilip yapilmadigini ve buna bagli olarak
kovusturmaya yer olup olmamas: gerekligini tartisarak hak ihlalinin varligini ortaya
koymalidir.

Diger taraftan, bagvuruya konu olan uyusmazlia zemin hazirlayan fiiller ve
sonraki agamada gergeklesen yargisal siireclere bakildiginda ¢oziimii gereken hukuki
sorunun birgok hususa daha temas ettigi anlagilmaktadir. AYM kararinda “ilgili
hukuk” baghg1 altinda yer verilen mevzuat hiikiimlerinin dar kapsamda kaldig1
sOylenebilir. AYM, 2911 sayili Toplant1 ve Gosteri Yiiriiyiigleri Kanunu, 2559 sayili
Polis Vazife ve Salahiyet Kanunu, Igisleri Bakanligi’nin “Toplumsal Olaylarda
Gorevlendirilen Personelin Hareket Usul ve Esaslarina Dair Yonergesi, Emniyet
Genel Miidiirligi’niin “Go6z Yasartici Silahlar1 ve Mithimmatlart Kullanim Talimat1”

3 Hiiseyin Ince, ‘Avrupa Insan Haklar1 Mahkemesi Ictihatlar1 Altinda Barigcil Gésterilerde Orantisiz Giig
Kullanilmas1” (2015) 5 UMD  <http://dergipark.ulakbim.gov.tr/mdergi/article/view/5000145783/
5000133111.> accessed 10 June 2018

Celik and Imret v. Turkey, App no 44093/98 (ECHR 26 October 2004)
5 Orhan Kur v. Turkey App no 32577/02 (ECHR 29 September 2008)
Yaman v. Turkey App no 32446/96 (ECHR 02 February 2005)
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ile Birlesmis Milletler” ve Avrupa Birligi’nin® raporlarinin bazi hiikiimlerine yer
vermistir.

Kanaatimizce, uyusmazlik konusu fiillerin ceza hukuku kapsaminda olmasi
itibariyle hak ihlali degerlendirmesi yapildiginda, olayin tahkimine etki edecek Ceza
Kanunu’ndaki hiikiimlere de yer verilmesi gerekliligidir. Nitekim Tirk Ceza
Kanunu’nun “Zor Kullanma Yetkisine Iliskin Smirin Asilmas1” baslikli 256. maddesi
ile ayn1 Kanun’un “Gérevi Yaptirmamak Icin Direnme” Baslikl1 265. maddesinin,
AYM kararindaki “ilgili hukuk” boliimiinde yer alan referanslar arasinda olmasi
gerekirdi.

2.2. Mercilerin Problemi Coéziim Tarzlari

Birinci eylem ile ilgili olarak basvuruculardan Ali Riza Ozer, Ozcan Cetin ve
Orhan Bayram le diger bazi katilimcilarin, 2911 sayili Toplant1 ve Gdsteri Yiiriiytisleri
Kanunu’na muhalefet ve gorevi yaptirmamak i¢in direnme suglarindan siipheli
sifatiyla beyanlar alinmustir. Ikinci eylem ile ilgili olarak basvuruculardan Ali Riza
Ozer, Ozcan Cetin ve Orhan Bayram ile diger baz1 katilimcilarin, 2911 say1l1 Kanun’a
mubhalefet ve gorevi yaptirmamak i¢in direnme suclarindan siipheli sifatiyla beyanlari

alimustir.

Bagvurucular ise 27-28 Mart 2012 giinii meydana gelen iki ayrt olay igin
demokratik haklarinin engellenmesi, orantisiz gii¢ kullanarak gorevi kétiiye kullanma
ve kasten yaralama suglarindan sikdyet¢i olmuslardir. Izmir Cumhuriyet
Bagsavciliginca, bagvurucularin sikayetine iliskin olarak zor kullanma yetkisinin
smirlarimin asilmasi1 ve gorevi kétiiye kullanma suglarindan iki ayr1 sorusturma
yiirtitiilmiistiir.

[zmir Cumhuriyet Bagsavcihiginin 2012/31529 sayili sorusturma dosyasinda,
[zmir {1 Emniyet Miidiirii ve 11 Emniyet Miidiirliigiiniin diger gérevlileri hakkinda
gorevi kotiiye kullanma sugundan 4483 sayili Memurlar ve Diger Kamu Gorevlilerinin
Yargilanmas1 Hakkinda Kanun kapsaminda sorusturma izni talep edilmis ancak Izmir

7  * Chemical Weapons Convention (adopted 3 September 1992, entered into force 29 April 1997) 1975
UNTS 4 (CWC)
* Eighth United Nations Congress On The Prevention Of Crime And The Treatment Of Offenders (Havana,
27 August-7 September 1990, A/CONF.144/28/Rev.l)
* Report Of The Special Rapporteur On The Rights To Freedom Of Peaceful Assembly And Of Association
(A/HRC/20/27, 21 May 2012)

8  European Committee for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment
(CPT) (CPT/Inf (2009) 25).
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Valiligince bu talep reddedilmistir. Kararin gerek¢esinde “iddialarin somut bilgi ve
belgelere dayanmadig, ilgililer agisindan su¢ olusturan on inceleme yapilmasini
gerektirecek bir durumun bulunmadigr” belirtilmigtir. Bagvurucularin anilan karara
yaptig1 itiraz, izmir Bélge Iidare Mahkemesinin 16.10.2012 tarihli karari ile
reddedilmistir. Bunun tizerine Cumhuriyet Bagsavciligi, 26.11.2012 tarihinde usuliine
uygun sorusturma izni bulunmadigindan ve sorusturma sart1 gergeklesmediginden

sikayet edilenler hakkinda inceleme yapilmasina yer olmadigina karar vermistir.

Bagvurucular, polisin uyguladig1 orantisiz giicten kaynaklanan yaralanmalarina
iliskin Izmir Il Emniyet Miidiirliigii gorevlileri hakkinda zor kullanma yetkisinin
simwrlarin agilmas: suretiyle yaralama sugundan sikdyette bulunmuslardir. Izmir
Cumbhuriyet Bagsavciliginin baglattigi 2012/43793 sayili sorusturma kapsaminda
hazirlanan 11.12.2012 tarihli bilirkisi raporuna’ dayanarak giivenlik giiglerinin
midahalesinin yasal zor kullanma yetkisi kapsaminda kaldiginin kabulii ile
01.03.2013 tarihinde kovusturma yapilmasina yer olmadigina karar verilmistir.
Bilirkisi raporunda basvuruculardan Veli Imrak, Tunay Ozaydin ve Deniz Dogan
hakkinda ise bir tespit yapilmamustir. Ancak Ozcan Cetin’in birinci eylemde trafigin
aksamasina neden oldugu, ikinci eylemde grubu yoénlendirdigi, Ali Riza Ozer’in
birinci eylemde trafigin aksamasina neden oldugu, ikinci eylemde bariyeri zorladigi,
Orhan Bayram’in birinci eylemde trafigin aksamasina neden oldugu, ikinci eylemde
elinde bulunan bayrak sopasiyla ¢evik kuvvet personeline vurdugu ve daha sonra
sopay1 polise firlattigi tespit edilmistir. Bilirkisi raporunda ve anilan Cumhuriyet
Bagsavceiliginin kararinda basvurucularin yaralanmasmin nasil olduguna dair bir
degerlendirme yapilmamis, raporda ve kararda polisin orantili gii¢ kullandig:
belirtilmistir. Anilan karara yapilan itiraz Karsiyaka 1. Agir Ceza Mahkemesinin
16.04.2013 tarihli karari ile reddedilmistir.

Diger taraftan, polisin hazirladig1 fezleke kapsaminda bagvuruculardan Ali Riza
Ozer, Ozcan Cetin ve Orhan Bayram’m da aralarinda bulundugu 68 kisi hakkinda
Izmir Cumhuriyet Bagsavciliginin 02.04.2013 tarih ve 2012/43840 sorusturma
numarali iddianamesi ile ikinci eylem kapsaminda “Kanuna Aykir1 Toplanti ve
Yiiriiyiislere Silahsiz Katilarak Ihtara Ragmen Kendiliginden Dagilmama” sugundan
cezalandirilmalart talebiyle Izmir 7. Asliye Ceza Mahkemesinde kamu davast
agilmigtir. Mahkeme 09.12.2013 tarihli karari ile 2911 say1li Kanun’un 32. maddesinin

9  For the contents of the report; <http://www.kararlaryeni.anayasa.gov.tr/BireyselKarar/Content/8f680799-
94b4-4f13-bf22-fe1b7c169346?wordsOnly=False.> accessed 10 June 2018
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ticlincii fikrasinin son ciimlesi geregince (CMK’nun 223/4/d-son ciimlesine gore)
ceza verilmesine yer olmadigina karar vermistir.

[zmir Cumhuriyet Bagsavciliginin 09.08.2012 tarih ve 2012/56697 sorusturma
no.lu iddianamesi ile basvuruculardan Orhan Bayram ve Ali Riza Ozer’in de
aralarinda bulundugu 35 kisi hakkinda goérevi yaptirmamak i¢in direnmek sugundan
cezalandirilmalart igin Izmir 2. Asliye Ceza Mahkemesi nezdinde kamu davasi
acilmistir. Mahkeme, “saniklarin miisnet sugu islediklerine dair kesin ve inandirict
delil elde edilemedigi” gerekcesiyle beraat karar1 vermistir.

Bu safhalarin ardindan Bireysel Bagvuru yoluna gidilmistir. Esasen, Bireysel
Basvuruya konu olaya iligkin yargi kolunda yeterli bir muhakeme yapilmadigini
ifade etmek miimkiindiir. Nitekim kolluk kuvvetlerinin orantisiz gii¢ kullanarak
kasten yaralama sugunu igleyip islemediklerinin tespitine iliskin sorusturma izni
verilmemesinden dolayr herhangi bir yargilama yapilamamistir. Diger taraftan,
aralarinda basvurucularin da bulundugu gostericilerin, kanuna aykir1 gdosteri
diizenlemek ve katilmak suretiyle kamu gorevini yaptirmamak i¢in direnme sugunu
isleyip islemediklerine iliskin davalar yeterli ispat aract olmadigindan beraatla
sonuglanmistir. Dolayisiyla Yiiksek Mahkeme’ye, bireysel basvuruya konu hak

ihlaline yol acan bir yargi kararinin varligindan 6te bir degerlendirme kalmistir.

AYM Bireysel Basvuru yoluna miiracaatlar, genellikle bir yargi kararinin
ilgililerin hukuki statiilerinde hak ihlaline yol ag¢tig1 iddias1 ile glindeme gelmektedir.
Ancak s6z konusu bagvuruda boyle bir durumdan s6z etmek miimkiin degildir. Ciinkii
basvuru konusu olaya iligskin yargi kolunda esasa iligkin bir yargilama safhasi
gerceklesmemistir. Her ne kadar Bireysel Basvuru sonucunda bir hak ihlalinin
olustugu kanaati olugsmus ve yeniden yargilama imkani1 dogmus olsa da, uyusmazligin
esasina iligkin bir degerlendirme ilk olarak bu safthada yapilmistir.

AYM, bagvurunun esasina iligkin degerlendirmeyi, iki baslik altinda, “kotii
muamele yasaguin ihlali” ve “toplanti ve gosteri yiiriiyiisii hakkinin ihlali” seklinde
iki hak bakimindan ele almistir. Bu haklarin ihlalini kolluk gdrevlilerinin yapmis
oldugu miidahalenin orantililigi kapsaminda incelemistir. Ancak her iki hak
bakimindan yapmis oldugu degerlendirmelerde farkli alt bashik usulleri tercih
etmigtir. Kotli muamele yasaginin ihlali iddiasini Anayasa’nin 17. maddesinin maddi
boyutunun ve usul boyutunun ihlali bakimindan iki baslik altinda irdelemistir.
Toplant1 ve gosteri yliriiylisii hakkinin ihlalini ise daha kapsamli ele alarak (genel
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ilkeler, genel ilkelerin uygulanmasi, miidahalenin mevcudiyeti hakkinda, miidahalenin
hakli sebeplere dayanmasi1 hakkinda, miidahalenin kanuniligi, mesru amag,
demokratik bir toplumda gerekli olma ve 6lgiiliiliik) incelemistir.

2.3. Kotii Muamele Yasaginin Hukuki Niteligi
2.3.1.Genel Olarak

Iskence zalimane, insani olmayan, haysiyet kirict muamelelerin en siddetlisi,
insan haklarini ihlal eden en ciddi bir hukuksuzluktur'®. Bir bagka deyisle, iskence,
uzun siireli ve tekrarlanarak sistematik bicimde uygulanan fiziksel ve ruhsal ac1 veren
davraniglardan olugsmaktadir!!. Bir fiilin iskence sayilmasi i¢in; (i) kuvvetli bedensel
veya ruhsal ac1 ya da istiraba yol agmasi, (ii) failin resmi sifatla hareket eden bir
kimse olmasi veya bu sifat1 haiz bir kimsenin, ti¢iincii kisileri kullanmak suretiyle
dolayli olarak hareket etmesi, (iii) iskence gorenin gegici veya siirekli olarak ii¢lincii
kisinin himayesi altinda bulunmasi, (iv) ac1 ve istirap veren hareketlerin belirli bir
amaca yonelik ve kasith olarak yapilmasi gerekir'2,

Ancak kavramsal olarak, iskencenin diger kotli muamelelerden ayri bir 6zellik
barmdirdig ileri stirtilmektedir'®. Dolayisiyla iskenceyi dar ve genis anlamda olmak
iizere iki bicimde kullanmak ve igskence diginda kalan muameleleri genis anlamda
iskence tabiriyle karsilamak daha uygun bir yaklasim olacaktir'*. Boylelikle bir
yandan diger muamelelerin esnetilebilmesi, siradanlagtirilabilmesi riskinin &niine
gegcilebilecek; diger yandan da aralarinda su ya da bu sekilde bir farklilik oldugu
imaj1 ilk bakista verilebilecektir's.

Ancak hukukumuz bakimindan bu ayrim yasal diizenlemelerde dikkate
alinmamustir. Gerek AIHS’de gerekse Anayasamizda ve Tiirk Ceza Kanunu’nda
“iskence” kavrami tercih edilmistir.

Anayasa’nin 17. maddesi kisinin dokunulmazlig1, maddi ve manevi varlig1 bagligi

10 Sulhi Dénmezer, Ozel Ceza Hukuku Dersleri (Fakiilteler Matbaasi, Istanbul 1984) 132
11 Nur Centel and Hamide Zafer, Ceza Muhakemesi Hukuku (4™ edn, Beta Yaynevi, istanbul 2006) 224
12 llhan Uziilmez, Tiirk Ceza Hukukunda Iskence Sucu (Turhan Kitabevi, Ankara 2003) 10, 12

13 “iskencenin kétii muameleler arasinda 6zel ve agirlikli bir yeri olmasi nedeniyle iskence kavram kotii
muamelelerin jenerigi olarak goriilmekte ve bu nedenle de kenar baslik olarak kétii muamele degil iskence
kavrami kullanilmaktadir.” Omer Anayurt, ‘Aviupa Insan Haklart Mahkemesi Igtihatlarinda Iskence
Kavram:’ (2008) XII 1-2 Gazi Universitesi Hukuk Fakiiltesi Dergisi, 425

14  “iskenceye bitisik diger muameleler de iskence kavramm igerisinde kullanilsa bile iskencenin her zaman
digerlerinden ayr bir agirlik ve konumunun oldugu unutulmamalidir.” Anayurt, (n13) 424

15 Anayurt, (n 13) 425
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altinda, kimseye iskence ve eziyet yapilamayacagini, insan haysiyetiyle bagdasmayan
bir cezaya veya muameleye tabi tutulamayacagini diizenlemektedir.

Ayn1 zamanda ATHS’in “Iskence Yasag1” baslikli 3. maddesinde' de, hig kimse
iskenceye, insanlik dis1 ya da onur kirici ceza veya islemlere tabi tutulamayacagi
diizenlenmistir. Ayrica Insan Haklari Evrensel Bildirgesi'nin 5. maddesinde!” ve
iskencenin 6nlenmesine dair bazi uluslararasi sozlesmelerde'® de benzer hususlar
giivence altina alinmstir.

Tiirk Ceza Kanunu’nun 94 ve 95. maddelerinde “iskence” sugu diizenlenmistir. 94.
maddenin gerekgesinden de anlagilacag: iizere iskenceye iliskin i¢ hukukumuzdaki
diizenlemeler uluslararasi mevzuata atifta bulunmak {izere ayn1 minvalde diizenlenmistir.
Madde gerekgesinde dikkat ¢eken bir husus ise, igkence sugunu igleyen kamu gérevlilerinin
bazen listlerinden aldiklari emirleri uygulamak suretiyle iskence sugunu isledikleridir. Bu
gibi durumlarda amirler de iskence sugu islemis gibi cezalandirilmaktadir'.

Diger taraftan, Tiitk Ceza Kanunu’nun 256. maddesinde “zor kullanma yetkisine
iligkin sinirin agilmasi” baglikli bir sug tipi diizenlenmistir. Bu hiikiim kamu idaresinin
giivenilirligine ve isleyisine karsi suclardan biri olarak ihdas edilmis olmakla birlikte
kamu gorevlisine, gérevini yapti1 sirada, kisilere kargi gorevinin gerektirdigi 6lgiide
kuvvet kullanilmasi yetkisi vermektedir. Kullanilacak kuvvetin derecesinin takdiri
hususunda kolluk gérevlisine bir yetki tanindig1 séylenebilir. Ancak toplu kuvvet olarak
miidahale gerektiren durumlarda yetki ve sorumluluk kolluk amirine birakilmigtir®.

2.3.2. “Zor Kullanma Yetkisine Iliskin Strinin Asilmast” ile “Iskence Sucu”
Arasindaki Farklillk

Zor kullanma yetkisi, kanunla verilen yetkiye dayanilarak usuliine uygun giic
kullanilmasidir. Kanun koyucu, bu amaglart gergeklestirmek icin bazi kamu

16 Convention for the Protection of Human Rights and Fundamental Freedoms (European Convention on
Human Rights, as amended) (ECHR) art 3

17 Universal Declaration of Human Rights (adopted 10 December 1948 UNGA Res 217 A(IIl) (UDHR) art 5

18  Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (adopted 10
December 1984, entered into force 26 June 1987) UNGA 27 (1); European Convention for the Prevention
of Torture and Inhuman or Degrading Treatment or Punishment (CPT/Inf/C (2002) 1); Optional Protocol
to the Convention against Torture and other Cruel, Inhuman or Degrading Treatment or Punishment
(adopted 18 December 2002, entered into force 22 June 2006) UNGA (A/RES/57/199)

19 Adem Séziier, Tiirk Ceza Hukuku Reformu Mevzuati (Alfa Basim, istanbul 2013) 216

20 “...toplu kuvvet olarak miidahale edilen durumlarda “amirin emri” kurumu giindeme gelecek ve kolluk

gorevlileri tarafindan islenen fiiller bu kapsamda degerlendirilecektir.”” Muhammed Demirel, Amirin Emri
(Onikilevha Yaymcilik, 2014) 170

84



Eren SOLMAZ /“Toplanti ve Gosteri Yiriyist Diizenleme Hakki”ile “Kétli Muamele Yasadi” Karsisinda Kollugun Giig ...

gorevlilerine zor kullanma yetkisi vermistir. 2559 sayili Polis Vazife Salahiyet
Kanununda kolluk gérevlilerine zor kullanma yetkisi taninmigtir. Kanunun “Zor ve
silah kullanma” baglikli 16. maddesinde, “Polis, gorevini yaparken direnisle
karsilasmast halinde, bu direnisi kirmak amaciyla ve kiracak ol¢iide zor kullanmaya
yetkilidir. Zor kullanma yetkisi kapsaminda, direnmenin mahiyetine ve derecesine
gore ve direnenleri etkisiz hale getirecek gekilde kademeli olarak artan nispette
bedeni kuvvet, maddi giic ve kanuni sartlari ger¢eklestiginde silah kullanilabilir”
denilmektedir.

AIHM de, bir miidahalenin “kanunla éngoriilmesi”, AIHS in 11. maddesi uyarinca
bir ya da daha fazla “mesru hedefi” yerine getirmeye yonelik olmasi ve bu hedeflere
ulasilmasinin “demokratik bir toplum agisindan gerekli” olmasi kosullarini aramakta;
aksi takdirde 11. maddenin ihlal edilecegini ifade etmektedir?'. Zor kullanma yetkisi
ile donatilan kamu gorevlileri, goérevlerini ifa ederlerken kisiler izerinde gorevlerinin
gerektirdigi Olciiniin diginda kasten zor kullanmalari durumunda “zor kullanma
yetkisine iligkin siirin asilmas1” sugu kapsaminda sorusturma ve kovusturmaya tabi

olmalidir.

Iskence sucu ise, bir kisiye kars1 sistematik olarak ve belirli bir siirec icerisinde
insan onuruyla bagdagmayan “bedensel veya ruhsal yonden aci veren” veya “algilama
veya irade yetenegini etkileyen” veya “asagilayici” hareketlerde bulunmak suretiyle
olusur®. “Iskence” higbir istisnas1 olmaksizin bir sucu ifade etmektedir.

Kanaatimizce bu iki husus tamamen birbirinden ayrilmaktadir. “Iskence”
biitiinliyle bir sucu ifade etmektedir. Dolayisiyla iskence yapmak hukuki temelden
yoksun eylemde bulunmak anlamina gelir. Diger taraftan zor kullanma yetkisinin
asilmasi, dl¢iiliiliik ilkesi kapsaminda belli bir asamaya kadar gii¢c kullanmay1 mesru
kilan ancak bu siirin asildig1 takdirde bir sugun olugmasi anlamina gelen eylemlerdir.

Bagka bir ifadeyle, zor kullanma yetkisi hukuka uygun bir sekilde dogmakta iken
iskence i¢in hicbir sekilde hukuka uygunluktan bahsedilemez. iskencenin tanimindan
yola ¢ikildiginda da farkliliklarm oldugu anlasilmaktadir. Iskence sucu bir kisiye
kars1 sistematik olarak ve belirli bir siire¢ igerisinde insan onuruyla bagdagmayan

“bedensel veya ruhsal yonden aci veren” veya “algilama veya irade yetenegini

21 Disk and Kesk v. Turkey, App no 38676/08 (ECHR, 27 November 2012)

22 Mehmet Emin Ar'guk and Ahmet Gokcen and A. Caner Yenidiinya, Ceza Hukuku Ozel Hiikiimler ( l 4" edn,
Adalet Yaymevi, Istanbul 2014) 174; Timur Demirbas, Tiirk Ceza Hukukunda Iskence Su¢u (AU Basim
Evi, Ankara 1992) 5; Uziilmez, (n12) 15
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etkileyen” veya “asagilayic1” hareketlerde bulunmak suretiyle olusur?. Ancak zor
kullanma yetkisi kamu gorevlisine gdrevini yaptig1 sirada ve gorevin gerektirdigi
Olgiide kuvvet kullanabilmesinin mevzuatla taninmis olmasidir®®. Bu yetkinin
gerektirdiginden fazla kuvvet uygulandig: takdirde bir su¢ olusmaktadir. Dolayisiyla
iskence sucgu ile zor kullanma yetkisinin agilmasini ayni potada eriterek degerlendirme
yapmak isabetli olmayacaktir.

Zor kullanma yetkisinin agilmasi sugu ile iskence sucu bir sug tipi olarak nitelik
bakimindan birbirinden ayr1 zemine sahiptir. AYM’nin de hak ihlali iddiasina konu
basvuruda bu ayirima dikkat etmesi gerekirdi. Ciinkii basvuru konusu olayda kolluk
gorevlilerinin kamu diizenini saglamak iizere, hukuka aykir1 yapilan bir gdsteriyi
sonlandirmak amaciyla yaptiklar1 bir miidahale s6z konusudur. Burada igskence sz
konusu degildir.

2.3.3. Anayasa Mahkemesi’nin Gerekgelendirme Metodu ve Kullandig
Referans Ictihatlar

AYM Bireysel Bagvuru incelemesinde uyusmazhigin kétii muamele yasaginin
ihlalinin maddi boyutunu degerlendirirken c¢ogunlukla “iskence” suguna iligkin
hukuki argiimanlar1 kullanmistir. Bu kapsamda hem AIHM’nin daha 6nce vermis
oldugu cesitli kararlardan ve 6nceki Bireysel Bagvuru kararlarindan alintilar yapmak

suretiyle bir gerek¢elendirme metodu izlemistir.
Soyle ki AYM, s6z konusu Bireysel Bagvuru kararinin;

72. paragrafinda Anayasa’nin 17. maddesini ifade ederken 6nceki bir kararina
atifta bulunmustur®. Ancak zaten anayasal hilkiim olan bir kural ifade ederken
onceki bir kararina atifta bulunmak gereklilik arz etmemektedir. 78. paragrafta ise
Yiiksek Mahkemenin atifta bulundugu 2012/969 no’lu Tahir Canan bagvurusu, bir
mahklma kars1 infaz koruma memurunun kasten yaralama ve hakaret sugu islemesi
ile ilgilidir®®. 78. paragrafta yapilan bir baska atiftaki, AIHM nin 5310/71 basvuru

23 Artuk and Gokeen and Yenidiinya (n 22) 15
24 Artuk and Gokcen and Yenidiinya, (n 22) 984

25  “72.Herkesin maddi ve manevi varligini koruma ve gelistirme hakki Anayasa’nin 17. maddesinde giivence
altina alinmustir. Anilan maddenin birinci fikrasinda insan onurunun korunmasi amaglanmstir. Ugiincii
fikrasinda da kimseye “iskence” ve “eziyet” yapilamayacagi, kimsenin “insan haysiyetiyle bagdasmayan”
ceza veya muameleye tabi tutulamayacagi belirtilmistir” Cezmi Demir v Digerleri App no 2013/293
(AYM, 17 July 2014) 80

26  Tahir Canan App no 2012/969 (AYM, 18 September 2013)
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no’lu irlanda/birlesik Krallik karar1 ise gozalt1 siiresi ile ilgilidir?’. Keza 78. paragrafta
bir bagka referans olan AIHM’nin 30873/96 basvuru no’lu Egmez/Kibris karari,
polisin yakalama anindaki kotii muamelesi ile ilgilidir®. 79. paragrafta 2013/293
basvuru no’lu Cezmi Demir ve D. karar1 hirsizlik siiphelilerinin gozaltinda maruz
kaldiklar1 iskence ve koti muamele ile ilgilidir?®. Ayrica 99. paragrafta atifta
bulunulan, 2012/752 numarali bireysel bagvuru kararmm 51. paragrafina®
bakildiginda, bu paragrafin AYM’nin, E.1999/68-K.1999/1, E. 2005/151-K. 2008/37
ve E.2010/58-K.2011/8 sayili iptal kararlarindan alinti oldugu goriilmektedir.

Kanaatimizce bu hususlar elestirilmeye degerdir.

AYM hak ihlali incelemelerinde elbette ATHM’in ve kendisinin daha énce vermis
oldugukararlar gerekge olarak kullanmalidir. Hatta esasi farkli olan uyusmazliklardaki
referanslar1 da pek tabi ki kullanabilir. Ancak bu bagvuruda dikkati ¢geken husus kotii
muamele yasagi kapsaminda birbirinden farkli esasi olan uyusmazliklarda ortaya
cikan iskence ve benzeri uygulamalarin referans gosterilmesidir. Halbuki bu
basvuruya konu olayda iskence sucundan 6te zor kullanma yetkisinin asilmasi
tartismasi s6z konusudur.

Hemen belirtmek gerekir ki, AYM bagka paragraflarda daha uygun gerekceler de
tercih etmistir. Ancak Yiiksek Mahkeme tekrarlara diismekle birlikte uzun bir metin
halinde karar yazmay1 tercih etmistir. Esasen daha kisa bir metin halinde uyusmazligin
Oziine dokunur gerekgeleri 6zetlemek suretiyle bir karar yazimi tercih edilebilirdi.

Nihayetinde AYM Anayasa’nin 17. maddesinin maddi boyutunun ihlalini bu
sekilde etraflica degerlendirdikten sonra yine ayni argiimanlarla, kollugun gerektigi
kadar gii¢c kullanabilecegini, bunun k6tii muamele sayilmayacagini ancak ol¢iiliilik
kapsaminda orantili olmasi gerektigini belirterek maddi vakia lizerinden somut olay1

degerlendirmek suretiyle karar vermistir.

Nitekim Yiiksek Mahkeme, basvurucularin da tutum ve davraniglarini ele alarak bir

27 Ireland v. the United Kingdom App no 5310/71 (ECHR, 20 March 2018)
28 Egmez v. Cyprus App no 30873/96 (ECHR 21 December 2000)
29  Cezmi Demir v Digerleri App no 2013/293 (AYM, 17 July 2014)

30 “51. Anayasa’nin 17. maddesinde diizenlenen yagsam hakki kapsaminda, ... devlet, pozitif bir yikiimliiliik
olarak, yine yetki alaninda bulunan tiim bireylerin yasam hakkini gerek kamusal makamlarin, gerek diger
bireylerin, gerekse kisinin kendisinin eylemlerinden kaynaklanabilecek risklere kars1 koruma yiikiimluligi
altindadir (AYM E.1999/68, K.1999/1, K.T. 6/1/1999). Devlet, bireyin maddi ve manevi varligin her tiirlii
tehlikeden, tehditten ve siddetten korumakla yiikiimlidir (AYM, E.2005/151 K.2008/37, K.T. 3/1/2008;
E.2010/58,K.2011/8, K.T. 6/1/2011)” Serpil Kerimoglu v digerleri, App no 2012/752 (AYM 17 September
2013)
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kismi1 bakimindan hak ihlaline hitkkmederken bir kismi i¢in ihlal olusmadigina kanaat
getirmistir. Bu degerlendirmeyi yaparken bayrak sopasiyla polise vurmak, barikatlari
zorla gegmeye calismak ve kamu diizenini tehlikeye sokacak fiillerde bulunmak gibi
somut olay degerlendirmeleri yapmustir.

2.4. Toplant1 ve Gosteri Yiiriiyiisiit Hakkinin Hukuki Niteligi
2.4.1.Genel Olarak

Toplant1 ve gosteri yiiriiylisii hakki, diger bir¢ok modern hak gibi, belli bir
catigmanin sentezi olarak, vatandaslarin sorunlarin1 kamuoyunda tartisma, egemenlik
kurumlariyla paylasma, talep ve isteklerini temsilcilerine iletme arzularinin bir
triinidiir’'. Toplant1 ve gosteri yiirityiisii hakki ifade 6zgiirligiiniin toplu ve 6zel bir
sekilde kullanilmasi1 anlamina gelmektedir®.

Toplant1 ve gosteri yiiriiytisti hakki, demokratik devlet i¢in®* temel haklardan biri
olup, demokratik toplumun kurucu unsurlarindandir®. Gosteri, belli bir istegi veya
isteksizligi, bu eylemi gergeklestiren 6znelerin varligi veya jestleri ya da sesleri veya
sessizlikleriyle aciklamaktadir®. Gosteri nutukla birlikte yapildiginda toplantiya
doniismektedir’®. Toplanma kavramiyla gergek kisilerin bir araya gelmesi
kastedilmektedir®’. Toplanma belirli bir amag i¢in oldugunda toplant: sayilir. Ne var
ki, belirli bir amacin bulunmasi da, bir insan toplulugunun toplanti sayilmasina
yetmez. Ayrica, bu toplantinin 6rgiitlenmis olmasi da gerekir®®. Toplant1 ve gosteri

31 Martin Quilisch, ‘Die Demokratiche Versammlung: Zur Rechtsnatur der Ordnungsgewalt des Leiters
offentlicher Versammlungen. Zugleich ein Beitrag zu einer Theorie der Versammlungsfreiheit’ (1970)
Duncker & Humblot 40: trans; Tolga Sirin, 30 Soruda Toplanti ve Gésteri Yiiriiyiisii Hakki (Onikilevha
Yaymncilik, Istanbul 2013) 13

32 “...toplant1 ve gosteri yiirilylisiiniin amaci, bir yandan kisilerin bir konu hakkindaki diisiincelerinin
bagkalar1 tarafindan bilinir hale gelmesiyken, diger yandan bu diisiincelerin benimsetilmesi i¢in genel
olarak karar organlarina baski kurma hedefi var. Bu amaglara ulasilabilmesi i¢in de dncelikle toplantinin
veya gosteri ylrilylisiiniin kamuoyu tarafindan fark edilmesini saglayacak kosullarin olugmasi gerekiyor
ki bunun 6n kosulu da uygun yer ve zaman se¢imi olarak karsimiza ¢ikiyor.” Nur Zeliha Kaman, ‘Toplanti
ve Gésteri Yiiriiyiisii Hakkina Iliskin Hukuksal Cerceve’ (2014) Toplant1 ve Gosteri Yiiriiyiisii Diizenleme
Hakki ve Demokratik Toplum Diizeni Kavramiyla iliskisi Calistayi, 25

33 “Ozgiir bir ilkede yasayanlar, ellerindeki haklart koruyabilmek igin serbestge toplanabilmeli,
diistindiiklerini birbirlerine aktarabilmelidir.. Yoneticileri segimle ig bagina gelen iilkelerdp“toplanabilmenin
6nemi daha bir agiklikla gosterir kendini.” Ilhan F. Akin, “Toplanma Ozgiirligii’ (1964) IUHFM C30 S3-4
545,567

34 Osman Dogru, ‘Insan Haklari Avrupa Sozlesmesi Uygulamasinda Toplanma ve Orgiitlenme Ozgiirliigii’
(2006) TBBD S64 39,69 43

35  Omer Anayurt, Tiirk Anayasa Hukukunda Toplanma Hiirriyeti (Kazanci Yay., Istanbul 1998) 18
36 Sirin, (n31) 13

37 Sirin, (n31) 18

38  Akin, (n33) 546
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yiirliylisii hakkiin kullanilmasi i¢in en az kag¢ kisinin bulunmasi gerektigi ise
tartismalidir. AITHM e gére bir kisinin tek basina bile bu hakki kullanmasi miimkiin
iken, Avrupa iilkelerinde ve Tiirkiye’de bu hakkin kullanilmasi igin en az iki veya {i¢
kiginin varlig1 aranmaktadir®.

Toplant1 ve gosteri ylirtiyiisii hakki, hem uluslararas: hukuk metinlerinde hem de
ulusal diizenlemelerde anayasal diizeyde korunan bir hak olarak giivence altina
almmustir. Tiirk hukukunda ise bu hak, Anayasa’nin 34. maddesinde kaleme alinmustir.
2911 sayili Toplant1 ve Gosteri Yiiriiyiisleri Kanunu ile de hakkin kullanilmasina
iligkin gerekli diizenlemeler yapilmustir.

Tiirkiye Cumhuriyeti Anayasasi’nin 34. maddesine gore, Herkes, onceden izin
almadan, silahsiz ve saldirisiz toplanti ve gosteri yliriiyiigii diizenleme hakkina sahiptir.
Ancak Anayasa’nin 34. maddesinin devaminda, toplanti ve gosteri yiiriiyiisii hakkinin,
ancak milli giivenlik, kamu diizeni, sug iglenmesinin onlenmesi, genel saghgin ve genel
ahldkin veya baskalarimin hak ve ozgiirliiklerinin korunmasi amacwyla ve kanunla
smirlanabilecegi  diizenlenmistir. 2911 sayili Toplanti ve Gosteri Yiirilytisleri
Kanunu’nun® 3. maddesinde ise; herkesin dnceden izin almaksizin, siddet veya silah
kullanmadan gdsteri veya toplant1 yapabilecegi hiikiim altina alinmistir.

Avrupa Insan Haklar1 Sézlesmesi'nin “Dernek kurma ve toplanti 6zgiirliigii”
baslikli 11. maddesinde de; “Herkes, asayisi bozmayan toplantilar yapmak, dernek
kurmak, ayrica ¢ikarlarim1 korumak i¢in bagkalartyla birlikte sendikalar kurmak ve
sendikalara katilmak haklarina sahiptir” seklinde diizenlemelere yer verilmistir.
Ancak ATHS ve ATHM toplanti ve gdsteri yiiriiyiisiiniin sekline iliskin kesin kriterler
koymamustir. Nitekim bu nitelikteki toplantilarin dinamik bir sekilde, yani bir yiiriiyiis
seklinde ya da statik bicimde veya oturma eylemi seklinde olabilecegi ve bunlar1 belli

bir liste ile siirlandirmanin da miimkiin olmayacagi ifade edilmektedir*!.

AIHS’in 11. maddesinin ikinci fikrasina gore de; “Bu haklarin kullanilmasi,
demokratik bir toplumda, zorunlu tedbirler niteliginde olarak milli giivenligin, kamu

39  See for details; Sirin, (n31) 18

40 Kanun’un “Tanimlar” baslikli 2. maddesinde toplantinin; “belli konular iizerinde halki aydinlatmak ve bir
kamuoyu yaratmak suretiyle o konuyu benimsetmek i¢in gercek ve tiizel kisiler tarafindan bu kanun
cercevesinde diizenlenen agik ve kapali yer toplantilarini”, gosteri yiiritylistiniin; “belirli konular tizerinde
halk: aydinlatmak ve bir kamuoyu yaratmak suretiyle o konuyu benimsetmek igin gergek ve tiizel kisiler
tarafindan kanun ¢ergevesinde diizenlenen yiirtiytisii” ifade ettigi agiklanmistir.

41 David Mead, ‘The Right to Peaceful Protest under the European Convention on Human Rights-A Content
Study of Strasbourg Case Law’ (2007) 4 EHRLR 345,350
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emniyetinin korunmasi, kamu diizeninin saglanmasi, su¢ islenmesinin Onlenmesi,
sagligin veya ahlakin veya bagkalariin hak ve 6zgiirliiklerinin korunmasi amaglariyla
ve ancak yasayla*’ sinirlanabilir. Maddede, bu haklarin kullanilmasinda silahlt
kuvvetler, kolluk mensuplar1 veya devletin idare mekanizmasinda goérevli olanlar
hakkinda mesru sinirlamalar konmasina engel degildir” seklinde sinirlama 6ngoriilmek
suretiyle, toplant1 ve gdsteri yliriiyiisii hakkinin sinirsiz olmadigi ortaya konulmustur.

Toplant1 ve gosteri yiirityiisleri, ¢ogulcu demokrasinin kurulmasi, farkl kiiltiirel,
dini, siyasi, sanatsal ve benzeri fikirlerin olusabilmesi ve bir arada yasayabilmelerinin
igsellesmesi agisindan onemlidir®. Nitekim toplanti ve gosteri yiirtiylisii hakkinin
kullananlara kars1, karsit gostericilerin de gdsteri yapanlari protesto etmesinin, 11.
maddenin giivencesi altinda bir toplantt ve gosteri yiirliylisii hakki oldugu ileri
stiriilmektedir*.

Goriildiigii gibi gerek Tiirkiye Cumhuriyeti Anayasas1 ve gerekse ATHS, toplant:
ve gosteri yiiriyiisii hakkinin ancak “demokratik bir toplumda gerekli olma” kriteri
gozetilmek sartiyla, kamu giivenliginin korunmasi, kamu diizeninin saglanmasi, sug
islenmesinin Onlenmesi, saghigin ya da ahlakin veya baskalarinin hak ve
Ozgiirliiklerinin korunmasi amactyla sinirlanabilecegini diizenlemektedir. Bununla
birlikte soyut kamu diizeni ve kamu giivenligi tehlikesine dayanarak toplant1 ve
gosteri ylirliyiisli yasaklanmamali, gdstericilerin saldirgan ve tehdit edici herhangi bir
davranig sergileyip sergilemedikleri tespit edilmelidir®.

AIHM’e gore ise, dnceden belirtilmis bazi durumlarda gii¢c kullanimimin mahsuru
yoktur. Ancak s6z konusu giiciin kullanilmasi, “kaginilmaz olmasi halinde” ve “asir1
olmamak kaydiyla” olabilir*s. Dolayisiyla somut olayda, fiziksel gii¢ kullanimina
basvurmanin muhakkak gerekli olup olmadiginin ve kullanilan giiciin orantili olup
olmadiginin tespit edilmesi gerekir*’.

AIHM’e gbre, gosteri yiiriyiisiine katilanlara yénelik yapilan miidahale sonucunda,
katilimcilarm viicutlarinin ¢esitli yerlerinde ciddi sekilde ezik, siyrik ve sislik tespit

42 “Yasayla smirlandirma yazili veya yazili olmayan bir kanun hiikmii ile olabilir.”, Francis G. Jacobs and
Robin C. A. White, The Europen Convention on Human Rights, , (Clarendon Press, Oxford 1996) 224

43 Case,Yargitay CGK, E. 2014/9-147, K. 2014/376, T. 16.9.2014, KBB.

44 D.J. Harris and others, Law of the European Convention on Human Rights, (Oxford University Press,
Oxford 2009) 517

45 Case Yargitay CGK, E. 2015/9-111, K. 2015/381, T. 10.11.2015, KBB.
46 Rehbock v. Slovenia, App no 29462/95 (ECHR 28 November 2000)
47  Subasi and Coban v. Turkey, App no 20129/07 (ECHR 09 July 2013)
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edilmesi, biber gazi sebebiyle mide bulantisindan magdur olmalari ve bunalim
belirtileri gdstermeleri, ATHS’in 3. maddesi kapsaminda degerlendirilmektedir*.

AYM ise, bireysel bagvuru yolu ile Oniine gelen uyusmazlikta gosterilerin
“barigcil” niteligine siklikla vurgu yapmistir. Bu minvalde, yapilan eylemlerin,
“baris¢il yontemlerle”, “barig¢il amaglarla” ve “baris¢il bir sekilde” yapildigia
isaret edilmistir. Ayrica “bariggil toplanti hakki” ve “toplanma hakkinin bariggil
niteligi” gibi kavramlar1 da ayni dogrultuda kullanmistir. Bariscil olarak toplant1 ve
gosteri yliriiyiisii hakki, ifade 6zglirliigiintin bir baska goriiniimii olarak degerlendirilir
ve bu ¢ercevede demokratik bir toplum bakimindan temel hak niteligindedir*.

AIHM de, toplant1 ve gdsteri yiiriiyiisii hakki ile ilgili olarak; “Kamuya acik
alanda diizenlenen gosteriler, trafigi aksatmak gibi etkilerle giinliik yasam diizenini
bir derece bozabilir. Gostericiler siddet iceren hareketlerde bulunmadiklar: siirece,
resmi makamlarin, Avrupa Insan Haklar: Sézlesmesi’'nin 11. maddesi kapsaminda
giivence altina alinan toplanti hakkinin oziine halel gelmemesi icin baris¢il nitelikteki

’

toplantilara  belirli derecede hosgorii gostermesi gerekmektedir.” seklinde
degerlendirme yapmaktadir®®. Hatta toplanti ve gosteri yiriiylisii hakkinin diger
kimselere rahatsizlik vermesi halinde dahi bu hakkin baris¢il bir sekilde kullanilmasiyla

bertaraf edilebilecegi ileri stiriilmektedir®'.
2.4.2. Anayasa Mahkemesinin Gerekcelendirme Metodu

AYM, toplant1 ve gosteri yiiriiyiisii hakkinin ihlal edilip edilmedigini etrafli bir
sekilde incelemekle birlikte bu hakkin demokratik bir toplumda gerekli olmasina
deginmistir. Bu kapsamda idarenin hakkin kullanilmasini engelleyen 6nlemlerinin
olciiliiliik ilkesi kapsaminda olup olmadiginin tespitini yapmuistir.

Yiiksek Mahkeme, toplant1 ve gosteri yiiriiytisii hakki ihlalini, hakkin bireysel bir

hak olmas: itibariyle®?, kisiler ve davraniglar1 bakimindan ayri ayr degerlendirmek

48 Subasi and Coban v. Turkey

49  Osman Dogru and Atilla Nalbant, ‘Insan Haklari Avrupa Sozlesmesi A¢iklama Ve Onemli Kararlar’, C2
430 <http://www.insanhaklarihukuku.com/wp-content/uploads/2016/01/%C4%B0HAS-A%C3%A7%C4
%B lklama-ve-%C3%96nemli-Kararlar-cilt-2-Do%C4%9Fru-Nalbant.pdf.> accessed 10 June 2018

50 Disk and Kesk v. Turkey

51 Ziya Caga Tanyar, ‘Avrupa Insan Haklar Mahkemesi I¢tihadinda Toplant: ve Géosteri Yiiriiyiisii Hakki’
(2011) AUHFD, S 60(3) 593,634 608

52 “Bireysel dzgiirliik olan diisiince 6zgiirliigii, cogu kez kolektif 6zgiirliik olan toplant1 ve gosteri dzglirligii
ile eszamanli olarak kullanilir. Daha dogrusu demokratik sistemin biitiinleyici birer par¢asini olusturan
toplant1 ve gosteriler, cogu zaman bir diisiince ve kanaatin agiklanmasi ve yayilmasina hizmet ederler” Ali
Isgoren, Tiirk Hukukunda Toplanti ve Gosteri Yiiriiyiisleri, (2" edn, Seckin Yaymevi Ankara 2011) 62
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suretiyle, kolluk gorevlilerinin miidahalesinin orantili olup olmadigina karar
vermistir. Nitekim bazi gostericilerin polis bariyerlerini yikmaya caligmalar1 ve buna
karsilik savunma amaciyla yapilan polis miidahalesi olgiiliiliik ilkesi kapsaminda
miitalaa edilmis ve bir hak ihlali olusmadig: belirtilmistir. Ancak bazi gostericilerin
kollugun miidahalesini gerektirecek bir davranista bulunmamalari karsisinda polis
miidahalesi sonucu yaralanmis olmalar1 orantili bir miidahale olarak kabul edilmemis

ve toplant1 ve gosteri yiirliyilisii hakkinin ihlaline yol agtigi ifade edilmistir.

AIHM de aym hassasiyeti gostermektedir. ATHM kararlarinda énceden izin
almmamis olsa bile bariggil bir sekilde yapilan gosterilerde kollugun bir miktar
tolerans gostermesi gerektigi vurgulanmaktadir®®. Hatta doktrinde, ifade 6zgiirligii
ve dolayisiyla toplanti ve gosteri ylirliylisii yapma 6zgiirliiklerinin belirli bir 6l¢iide
abartmay1 hatta tahrik etmeyi de kapsadig ileri siiriilmektedir®. Kanaatimizce bu
Ozgiirliiklerin ve toleranslarin, kamu diizeninin bozulmasina yol agmayacak oranda
kullanilmasi gerekmektedir. Aksi takdirde tersi bakimindan 6lgiiliiliik ilkesi agilmis

olur.

Esasen, en nihayetinde, AYM toplant1 ve gosteri yiirliyilisii hakkinin ihlalini de
kot muamele yasagmin varligina, baska bir ifadeyle zor kullanma yetkisinin
agilmasina baglamistir. Dolayisiyla bu degerlendirmeleri tek bir eksende toplayarak
yapmak miimkiin olabilirdi. Nitekim 6nceki boliimde oldugu gibi bu boliimde de
somut olay lizerinden bir 6l¢iiliilitk degerlendirmesi yapilarak hak ihlalinin olusup

olugmadigina karar verilmistir.
3. Degerlendirme

Yukarida ayrintili bir sekilde asama asama agiklanmak suretiyle irdelenmeye
caligilan olayda; AYM bir hak ihlali iddiasiyla 6niine gelen dosyay1 ké6tii muamele
yasagi ve toplanti ve gésteri yiiriiyiisii hakk: kapsaminda ele almistir. Bu haklarin
ihlalini ise somut olaylar {izerinden Olgiliiliik ilkesinin smirlar1 bakimindan
degerlendirmistir. Bu hususta AITHM, kararlarindaki gerekceleri de referans olarak

gostermeyi tercih etmistir.

Ancak kanaatimizce AYM, gerek yukarida belirtilen haklarin gerekse bagka
haklarin da ihlal edilip edilmedigini oncelikle etkin sorusturma ve kovusturma

kapsaminda ele almaliydi. Bunun haricinde yine olgiiliiliik ilkesi degerlendirmesi

53  See for details, Oya Ataman v. Turkey, App no 74552/01 (ECHR 5 December 2006)
54 Dogru and Nalbant, (n49) 430
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yapilabilirdi. Fakat bagvuruya konu uyusmazlikta etkili ve eksiksiz bir sorusturma ve
kovusturma yapilip yapilmadiginin tespiti daha fazla ehemmiyet arz etmektedir.
Nitekim toplant1 veya gosteri yiiriiyiisleri hakkini kullananlarin dagitilmasinda kotii
muamelede bulunanlara yonelik sorusturmanin hizl bir sekilde yapilmasi, bagimsiz
ve tarafsiz olmasi ve kamuya agik sekilde yiiriitiilmesi® gerekmektedir.

Olayda, gostericilere miidahalede bulunan kolluk gorevlileri hakkinda sorugturma
izni verilmemistir. Etkili sorusturma kavrami, Ceza Muhakemesi Hukuku
kapsamindaki sorusturma kavramiyla sinirli olmayip sorusturma izni verilmesine
iligkin yapilan 6n inceleme, sorusturma ve kovusturma asamalarinin tamamini
kapsamaktadir. Devletin, kiginin maddi ve manevi varligini koruma hakki kapsaminda
sahip oldugu pozitif yiikiimliiliigiin bir de usule iliskin boyutu bulunmaktadir. Bu
usul ylikiimliiliigii ¢ercevesinde Devlet, dogal olmayan her tiirlii fiziksel ve ruhsal
saldir1 olaymin sorumlularinin belirlenmesini ve gerekiyorsa cezalandirilmasini
saglayabilecek etkili resmi bir sorusturma yiiriitmek durumundadir. Bu tarz bir
sorusturmanin temel amaci, hukukun etkin bir sekilde uygulanmasini giivence altina
almak ve kamu gorevlilerinin ya da kurumlarmin karistigi olaylarda bunlarin,
sorumluluklart altinda meydana gelen olaylar nedeniyle hesap vermelerini
saglamaktir*®, Yiriitiilen ceza sorusturmalarinin amaci, kisinin maddi ve manevi
varligini koruyan mevzuat hiikiimlerinin etkili bir sekilde uygulanmasimi ve

sorumlularin 6liim ya da yaralama olayina iligkin hesap vermelerini saglamaktir’.

Ceza sorusturmalari, sorumlularin tespitine ve cezalandirilmalarima imkén
verecek sekilde etkili ve yeterli olmalidir. Sorusturmanin etkili ve yeterli oldugundan
s0z edebilmek icin sorusturma makamlarinin resen harekete gecerek olay1
aydinlatabilecek ve sorumlularin tespitine yarayabilecek biitiin delilleri toplamalari
gerekir’®, Dolayisiyla kotii muamele iddialarmin gerektirdigi sorusturma; bagimsiz,
hizli ve derinlikli bir sekilde yiiriitiilmelidir. Bu baglamda sorugturmanin derhal
baslamasi, bagimsiz bigimde, kamu denetimine tabi olarak 6zenli ve siiratli
yiiriitiilmesi ve bir biitiin olarak etkili olmasi gerekir. Kamu gorevlileri tarafindan

55 Ince, (n3) 23
56 Case of Jasinskis v. Letonya, App no 45744/08 (ECHR 21 December 2010)
57  Serpil Kerimoglu v digerleri, App no 2012/752 ( AYM 17 September 2013)

58 Bati and Others v. Turkey App no 33097/96 (ECHR 3 June 2004) and De Souza Ribeiro v. France 57834/00
(ECHR 03 June2004)
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yapilan iskence ve kotii muamele iddialar1 hakkinda yiiriitiilen sorusturmanin® etkili
olmasi i¢in sorusturmadan sorumlu olan ve tetkikleri yapan kisiler olaylara karisan

kisilerden bagimsiz olmalidir.

Sorusturmanin etkin bir sekilde yapilmasi, verilecek hiikmiin adil olmasini
saglar®. ATHM de Devlet’in yetkili makamlarinin yeterli ve etkili bir sorusturma
yiirlitememesi sebebiyle, cogu kez hak ihlali karar1 vermistir’. ATHM, yetkili
makamlarin, ornek gosterilebilecek derecede 6zenli ve hizli hareket etmesi®
gerektigine ve sorumlularin tespit edilebilmesi ve cezalandirilmasini saglamasina
vurgu yapmaktadir®. Ayrica AIHM, bir kamu gorevlisinin AIHS’in 3. maddesinin
ihlaline sebep olan suglarla itham edildigi hallerde, ger¢eklestirilen ceza yargilamalari
ve hiikiim verme siirecinin zamanasimina ugramamasi ve genel af veya af ¢ikarma

gibi tedbirlere miisaade edilmemesi gerektigini vurgulamaktadir®.

Dolayisiyla AYM nin de Bireysel Bagvuruyu incelerken adli kollugun etkin bir
sorusturma yapip yapmadigmi irdelemesi beklenirdi. Ciinkii miidahaleyi yapan
kolluk gorevlileri ile sorusturmayi yiiriiten, delil toplayan ve inceleme yapan kisiler
ayni tegkilat icerisinde yer almaktadir. Nitekim kolluk, sorugturmadaki konumu
geregi, savcilik kurumundan bagimsiz olarak diisiiniilemez. Bu sebepledir ki, AYM
kotii muamele yasaginin veya toplantt ve gosteri yiirliylisii hakkinin ihlalini
degerlendirmeden dnce adil yargilanma hakki kapsaminda etkin sorusturma yapilip
yapilmadigini tespit etmeliydi. Etkin sorusturma yapilmadiginin tespiti halinde ise
basvuruyu hak arama hiirriyeti, adil yargilama ilkesi ve silahlarin esitligi gibi haklarin
ihlali bakimindan ele almaliydi. Nitekim AIHS’in “Insan haklarma saygi
yiikiimliiliigli” kenar baslikli 1. maddesinde, “Yiiksek Sozlesmeci Taraflar, kendi yetki

59  “Bir donem Tiirkiye’de, ...Ceza Kanunu’nda dngoriilen korumanin etkinliginin zayiflatilmasinin yapilan

sorusturma sisteminde bosluklar yarattig1, bunun da giivenlik gii¢leri mensuplarinm fiillerinin hesabini
vermeme, hatta bu durumdan yararlanma imkani verdigi ifade edilmistir...
Goriilityor ki, memurlar agisindan getirilen 6zel yargilama kurallari, ... , maddi gergegin arastirilmasi
ilkesinin bir sonucu olarak etkin bir sorusturma yapilmasini engelledigi i¢in birgok olayda Tiirkiye’nin
mahkim edilmesi sonucuna yol agnustir.” Bahri Oztiirk, ‘Yasama Hakki ve Iskence Yasagi (Yasak Sorgu
Metodlari)’, (2003) IKUHFD, 43

60  Sesim Soyer Gilleg, ‘Ceza Muhakemesi Hukukunda Sorusturmanin Etkinligi Ilkesi ve Takipsizlik Kararlart
Uzerindeki Etkisi’, (2013) C15 DEUHFD 1393,1464 1427

61 “Etkin bir sorusturma i¢in, sorusturmanin suga karismis olma ihtimali olan kisilerden bagimsiz olarak
yiriitiilmesi, resmi bir sorusturmanin yapilmasi, sorusturmanin ivedilikle ve makul siirede yapilmasi ve
sorusturmamin kamunun denetimine agik olmasi gerekmektedir.” Se efor details, Burak Bilge, ‘ATHM
I¢tihatlar: Baglaminda Etkin Sorusturma Yiikiimliiliigii’, (2014) C5 S2 {UHFD

62  Celik and Imret v. Turkey, App no 44093/98 (ECHR 26 October 2004)
63 Orhan Kur v. Turkey App no 32577/02 (ECHR 29 September 2008)
64  Yaman v. Turkey App no 32446/96 (ECHR 02 February 2005)
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alanlari icinde bulunan herkese bu Sozlesme 'nin birinci boliimiinde acgiklanan hak ve
ozgiirliikleri tanirlar” hitkkmii yer almaktadir. AITHM’e gore, etkili ve eksiksiz bir
sorusturmadan s6z edilebilmesi i¢in sorusturmanin suga karigsanlardan bagimsiz bir
organ tarafindan, bagvuranlarin katilimi saglanarak yiiriitiilmesi®, eksiksiz ve titiz bir
sekilde yapilmasi, kamu denetimine agik olmasi, ihlalden sorumlu olanlarin
belirlenmesi ve cezalandirilmas: konularinda sonuca goétiirebilecek nitelikte olmasi
gereklidir®®. Ayrica kamuoyunun giivenini korumak ve yasadisi eylemlere gore her
tiirli hosgorii ya da sug ortakligi izleniminden kaginmak amaciyla sorusturmada
gerekli olan ivedilik ve 6zen gosterilmelidir”. ATHM de Devletin yetkili makamlarmin
yeterli ve etkili bir sorusturma yiiriitmesi gerektigini Sozlesmenin geregi olarak
gérmekte ve buna riayet edilmedigi gerekgesiyle hak ihlali karar1 vermektedir®®.
Dolayistyla ATHM e yapilacak bagvurulara karsi bir emniyet supabi islevi gormesi
amaciyla ihdas edilmis olan AYM Bireysel Basvuru yolunda ATHM’in kriterlerine
dikkat edilmesi isabetli olacaktir. Aksi takdirde bu ve benzeri basvurularin AIHM’in
Oniine gitmesi kaginilmaz olacaktir®. Boylece yargilamalarin uzun siirmesinin de yol
acacagi hak ihlalleri ile birlikte Devlet artan miktarda tazminatlara mahkm olacaktir.

Yiiksek Mahkeme bu degerlendirmeyi yaptiktan sonra kolluk gorevlilerinin
gostericilere miidahale ederken uygulamig olduklari kuvvetin orantili, gerekli ve
elverisli olup olmadigmi olgiiliilik ilkesi kapsaminda degerlendirmesi yerinde
olurdu. Bu agsamaya gelindiginde ise;

Kolluk personelinin kamu diizenini saglamak amaciyla gostericilere kuvvet
uygulamasi hukuka uygunluk sinirlarin1 agmasi halinde bunun nasil bir yaptirima tabi
olacagin belirlemek gerekir. Buna iliskin Tiirk Ceza Kanunu’nda iskence sugu ve zor
kullanma yetkisine iligkin simirin agilmasi baglikli hiikiimler yer almaktadir. Ancak

65 AIHM; “Etkili hukuk/giderim yolu” kavrami, “tazminat ddenmesine” ek olarak, Devlete eylemden
“sorumlu olanlarin tespiti ve cezalandirilmasina elveren nitelikte diizgiin ve etkili sorusturma yapmasi” ve
sikdyeteinin sorusturma usuliine etkin katilimini/erisimini saglamas1” yiikiimliiliiklerini ytikler. M. Semih
Gemalmaz, AITHS (Madde 3 / Iskence Yasagi) Analizi (Ankara Barosu, Ankara 2006) 385

66 Serkan Cengiz and others, Avrupa Insan Haklart Mahkemesi Kararlart Isiginda Ceza Yargilamasi Kurum
ve Kavramlar: (TBB, Ankara 2008) 10

67 Cengiz and others (n66) 10

68 Meryem Celik and Others v. Turkey, App no 3598/03 (ECHR 16 April 2013)

69 “Tiirkiye Cumhuriyeti, insan haklar1 ihlallerini sorusturmama konusunda hayli deneyimli. Avrupa Insan
Haklar1 Mahkemesi, bugiine kadar 6lim sikayetleriyle ilgili 32 davada, iskence ve kotii muamele
sikayetleriyle ilgili 51 davada Tiirkiye’nin sorusturma yiikiimliiliigiinii ihlal ettigine karar verdi. Bu
kararlardan anltyoruz ki devlet, nasil etkili sorusturma yapilmaz sorusunun cevabini kendi deneyimleriyle
¢ok iyi biliyor.” Osman Dogru, ‘Sorusturma(ma)’, Radikal Gazetesi, 14 Temmuz 2013, <http://www.
radikal.com.tr/radikal2/sorusturmama-1141905/.> accessed 10 June 2018
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iskence sucunun olusabilmesi icin sistematik olarak ve belirli bir siire¢ icerisinde
insan onuruyla bagdasmayan hareketlerin varlig1 aranmaktadir. Bu sugun nitelikli
unsurlart arasinda kasten yaralama suguna iliskin unsurlarda aranmaktadir. Diger
taraftan zor kullanma yetkisine iliskin sinirin agilmasi sugunda da kasten hareket
etme gerekliligi aranmakla birlikte kamu gorevlisine kamu diizeninin saglanmasi
amaciyla ol¢iiliiliik ilkesi sinirlarinda bir kuvvet uygulama yetkisi verilmistir.

Bagka bir deyisle, iskence sucu’™ kamu gorevlisinin hicbir sekilde kuvvet
kullanmamasi gereken bir faaliyeti yiiriitiirken kuvvet kullanmasi seklinde iken zor
kullanma yetkisinin agilmas1 belli bir sinira kadar kuvvet kullanilabilen bir faaliyete
iligkin s6z konusu sinirin asilmasindan sonra su¢un olugsmasidir. Dolayisiyla bireysel
basvuruya konu olayda Yiiksek Mahkeme’nin TCK’da yer alan zor kullanma
yetkisine iligskin sinirin agilmasi hitkkmii tizerinden de ihlal degerlendirmesi yapmasi
gerekirdi. Ancak AYM karar incelendiginde, Yiiksek Mahkemenin gerekgelerinde
cogunlukla iskence suguna iliskin arglimanlara yer verdigi goriilmektedir. Halbuki
ayn1 minvalde bircok AIHM karar1 ve doktrinde teorik bilgi mevcut iken konunun
agirlik noktasini iskence sugu tlizerinden degerlendirmek isabetli olmamastir.

Diger taraftan, gorevi yaptirmamak i¢in direnme sucunun olugmasi cebir veya
tehdit kullanilmasin1 gerektirmektedir. Bu sugun olusmasi i¢in kullanilan cebrin
kasten yaralama sugunun temel sekli veya daha az cezay1 gerektiren hali kapsaminda
degerlendirilebilecek boyutta olmasi gerekir. Dolayisiyla eylem yapilirken kamu
gorevlisine kars1 gosterilen cebrin bu kapsamda ele alinmasi gerekir.

Ayrica 2911 sayili Toplant1 ve Gosteri Yiiriiylisii Kanunu’nun 32. maddesinde,
kanuna aykiri toplanti veya gosteri yiirtiyiislerine katilanlar, ihtara ve zor kullanmaya
ragmen dagiimamakta israr ederlerse, alti aydan ii¢ yila kadar hapis cezasi ile
cezalandirilir, denilmektedir. Bu hiikiimden anlagilacag lizere hukuka aykirt bir
eylem yapilirken eylemin sonlandirilmasi igin zor kullanmak gerekebilir ve bu
kuvvetin siirmin agilip asilmamasi ile eyleme katilanlarin s6z konusu 32. maddeye
gore cezalandirilmast ayri ayr1 degerlendirilmelidir.

En nihayetinde, incelemekte oldugumuz bagvuru kararinin verildigi tarih
itibariyle, AYM Bireysel Basvuru yolunun heniiz yeni bir yargisal merci olmasi

70 “iskence ve eziyet teskil eden fiiller, aslinda miiessir fiil, hakaret, sovme, tehdit, 1rza tasaddi veya 1rza
tecaviiz niteligi tastyan fiillerdir. Aslinda bu fiillerin sug agisindan arz ettigi 6zellik, ... bunlarin belli bir
amag dogrultusunda islenmis olmalaridir.” Izzet Ozgeng and Cumhur Sahin ‘Iskence Sugu’, (2000) S1
GUHFD 11
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sebebiyle bu tiir eksiklikler makul karsilanabilir. Ancak bu karar iizerinden yapilan
tespit ve tenkitlerin Oniimiizdeki donemde AYM tarafindan verilecek kararlar

iizerinde olumlu bir etki olusturmasi1 beklenmektedir.

Bu minvalde, AYM’nin hak ihlali degerlendirmelerinde, ihlal iddiasinin hangi
hak bakimindan degerlendirilmesi gerektigini isabetli bir sekilde tespit etmesi,
AYM’nin karar yaziminda tekrara diismeden daha 6zlii ve kendine miinhasir nitelikte
kararlar yazmasi, gerekcelerinde basvuru konusu olayin 6ziine yakin 6rnek igtihatlar
tercih etmesi ve kendi kararlarina atifta bulunurken atfin ilk kaynagini da belirtmesi
O6nem arz etmektedir.
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1. Introduction

The framework of any remedial (appellate) system is determined by the following
factors: the personal scope of the right to appeal, the grounds of appeal, the
participatory rights of the defendant and other parties in the appellate proceedings,
the form of court proceedings, the scope of revision, and the type of decisions the
appellate court can deliver.! The paper briefly describes all these factors so that the
typical features of appeal under Hungarian criminal law can be seen. The aim of the
paper is to review the relevant provisions of Hungarian criminal procedural law, with

reference to legal literature.

2. Institutional Background: The System of Courts, The Basic
Right to Legal Remedy and The System of Legal Remedies in
Criminal Procedures

The system of trial jurisdictions in Hungary includes Municipal Courts, County
Courts, Regional High Courts of Appeal and the Supreme Court (named Curia). That
is, we have a four-level courts system and a three-level system of procedure. The
jurisdictional system of Hungary is established uniformly, with no special courts for
criminal trials, juvenile offenders or military procedures. The criminal courts of first
instance are the Municipal Courts and the County Courts. Generally, the Municipal
Courts are entitled to deal with criminal offences unless the Code of Criminal
Procedure refers the trial of first instance to the competence of the County Court in
case of certain serious felonies.

The criminal courts of second instance are the County Courts and the Regional
High Courts of Appeal, depending on where the first-instance proceedings were
launched. There are twenty County Courts and five Regional High Courts of Appeal
(the latter located in Budapest, Szeged, Pécs, Debrecen and Gyor). The criminal
courts of third instance are the Regional High Courts of Appeal and the Supreme
Court.?

The general form of legal remedy against the (non-final) decisions of first-instance
courts (so-called ordinary legal remedy) is called appeal under the Code of Criminal

1 On the central questions of legal remedies, see Csongor Herke and others, A biintetéeljards elmélete (The
theory of criminal procedure) (Dialog-Campus 2012) 321-337.

2 On the system of courts in Hungary, in detail, see Krisztina Karsai and Zsolt Szomora, Criminal law in
Hungary (Kluwer Law International 2015) 26-27.
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Procedure in Hungary (Act XIX of 1998, hereafter referred to as CCP). The first
Code of Criminal Procedure was enacted in 1896, which made appeals against first-
instance judgements possible and put into place the possibility of a second appeal as
well. The institution of second appeal was abolished in 1951, then re-enacted by the
2006 amendment to the 1998 CCP. Apart from this change of the levels of appeal, the
basic principles of the system of first appeal have not changed since 1896.

The first appeal can be lodged with no restrictions, while a second appeal is
available only in a limited scope. A second appeal may only be lodged if the accused
was acquitted in first instance and convicted in second instance, or inversely. That is,
if the decisions of the first- and second-instance courts differ concerning the guilt of
the defendant (see below 6).

If a judgment becomes final, irrespective of the level of the court by which it has
been passed, a request for review on points of law may be lodged to the Supreme
Court exclusively responsible for reviewing the case on this extraordinary remedy
(so-called Curia review on the points of law). The admissibility of this extraordinary
legal remedy has strict conditions. Furthermore, no review is available if the case was
closed in the third-instance. Another extraordinary legal remedy is the re-opening of
the case (re-trial, on the points of fact).’

3. The First Appeal: Procedural and Substantial Conditions*

The CCP divides the so-called conclusive decisions of the first-instance court into
two groups (Arts 330-332 CCP):

- judgement on the merits of the case (verdict of conviction and verdict of
acquittal);
- ruling on terminating the procedure.

Both types of decision may be subject to appeal.

A conclusive decision means that the first-instance court finishes the first-instance
procedure and can no longer take any evidence or make any other or any further
decision on the case. However, a first-instance conclusive decision is not necessarily
final in the sense of having a legally binding effect.

3 On these extraordinary legal remedies, see Karsai and Szomora (n 2) 213-216.

In general, see, Ervin Belovics, ‘A masodfoku birdsagi eljaras (Second-instance procedures)’ in Mihaly
Toth (ed) Biintetd eljarasjog (HVG-ORAC 2013) 422-477; Zsanett Fantoly and Anett Gécsi, Eljardsi
Biintetdjog. Dinamikus Rész (Criminal procedural law, Dynamic Part) (lurisperitus 2014) 165-189.
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An appeal lodged against the fist-instance decision excludes this decision’s
becoming final. If no appeal is filed, the first-instance decision becomes final. If a
first-instance decision becomes final, its legal character and consequences are

exactly the same as that of second- or third-instance final decisions.

In Art. 324 CCP, the following parties shall be entitled to lodge an appeal against
the judgement of the court of first instance, without any substantial restrictions:

a) the defendant,

b) the public prosecutor,

¢) the substitute private accuser,’

d) the defence counsel — even without the consent of the defendant.

As for the public prosecutor, s’he may lodge an appeal both to the detriment and
the favour of the defendant. This rule does not apply to the substitute private accuser
who may file an appeal only to the detriment of the defendant.

The following participants are entitled to file an appeal in a limited scope:
a) the heir of the accused — against orders granting a civil claim,

b) the legal representative and the spouse of the defendant of legal age — even
without the consent of the defendant — against an order for compulsory psychiatric

treatment,
¢) the private party,® against a ruling on his/her civil claim in its merit,

d) those against whom a ruling has been made in the judgment, against the ruling
affecting him/her.

As for the procedural conditions (Art. 325 CCP), after the announcement of the
judgment, the entitled persons shall declare whether they exercise the right of appeal.
This declaration has either to be made right after the announcement of the judgement
(as a last action of the trial), or within three days after the announcement of the
judgement. In the latter case, the appeal shall be presented in written form. If the
right of appeal has immediately been exercised, i.e. without a three-day delay,

5 In case the public prosecutor terminates the procedure or drops the charge, the victim may act as a
substitute private accuser and have the case adjudicated by the court

6  The victim who has suffered financial damages resulting from the criminal offence and enforces a civil
claim against the defendant in criminal proceedings
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presenting a written appeal is not compulsory. Nevertheless, a written appeal may be
presented later.

Should a person entitled to appeal not be present when the judgment is
announced, s/he can file a written appeal eight days after s/he was served with
the judgment.

The appeal can be based on grounds both of fact and law, that is, and appeal may
be lodged for legal and factual reasons. The appeal can be filed against any ruling
(disposition) given in the first-instance judgment and also against the reasons,
explanation given therein (Art. 346 pars 2 and 3 CCP).

Legal reasons can be the question of guilt, the qualification of the criminal offence,
the imposing (or applying) of sanctions and other relevant issues, or the violation of
the CCP. Factual grounds concern established elements of the criminal offence or
defects of the evidence (or evidentiary process). There are only a few cases in which
the CCP excludes the appeal; for example, if the public prosecutor drops the charge,
or if the court consequently terminates the criminal procedure by a non-appealable
decision (without finding the defendant guilty).

As for substantial conditions and the reasoning of appeal (Art. 323 CCP): the
appellant has to indicate the specific disposition in the judgment against which the
appeal is directed and s/he has to indicate the goal of the appeal as well. However,
the wrong indication of the appeal’s ground or any other mistakes related to the
appeal shall not be a reason for rejecting the consideration of the appeal.
Furthermore, if the public prosecutor lodges an appeal to the detriment of the
defendant, s/he must expressly underline this fact, because only the appeal to the
detriment of the accused opens the possibility of the aggravation of the penalty at
the second instance (see below 4).

4. The Scope of Revision at Second Instance

The court of second instance disposes of a broad right of revision (Arts 348-349
CCP): it reviews the judgment contested by the appeal together with the previous
proceedings. The dispositions of the judgment concerning the substantial facts of the
case, the establishment of guilt, the qualification of the criminal offence, the
imposition of punishment and the application of measures shall be reviewed regardless
of the appellant’s person and the reason for the appeal. The court of appeal decides ex
officio on the other issues related to those above (e.g., on the dispositions concerning
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the civil claim and the cost of criminal proceedings). Consequently, the Hungarian
CCP follows the principle of full revision.”

However, there are also dispositions that can be revised only upon a particular
request due to the principle of favor defensionis. For example, if the accused was
charged with committing two criminal offences, but the court established his guilt
only of one of them and the latter decision was appealed by the defendant, the —
partial — acquittal concerning the other criminal offence cannot be revised (it becomes
partially legally binding, i.e. final). The same is the case for two or more accused; If
all the convicted persons do not appeal, the revision by the court of second instance
can affect only the part of the judgment that concerns the appellant. This rule is
broken in two special cases, namely the court of second instance can also acquit the
non-appellant convict or mitigate his/her unlawfully severe punishment (Art. 349 par.
2 CCP).®

As a main rule, the court of appeal makes decisions based on the facts of the case
established by the court of first instance (bound by the facts). As an exception, the
appellate court is entitled to take new evidence if reference to new facts or evidence
is made in the appeal. The evidence that was collected at first-instance cannot be
presented again unless the first-instance judgment is unsubstantiated (see below 5).
However, the taking of new evidence and establishing new facts is only possible on
one condition, namely if it results in the acquittal of the defendant or the termination
of the procedure (favor defensionis) (Art. 352 par. 3 CCP).°

5. Decisions Made at Second Instance

The possible outcomes of an appeal can be the following: the court of second
instance upholds or modifies (reformation) or repeals (cassation) the judgment of the
court of first instance, or it rejects the appeal.

The court of appeal upholds the judgment of the court of first instance if the

7  In detail, Tamas Hager, ‘A masodfellebbezés joghatalya, a feliilbiralat terjedelme és a tényallashoz
kotottség a harmadfoku birosagi eljarasban (The scope of second-appeal, the scope of revision and the
binding effect of the facts laid down in the revised judgment at third-instance)’ (1-2/2013) Biintetdjogi
Szemle 19-29.

8  Ibid.

Istvan Hegedlis, “Az eltérd tényallas megallapithatosaga a masodfoku eljarasban (Finding different facts
in second-instance procedures)’ in Dr. Mardz Vilmosné Emlékkonyv (Szegedi Itélotabla 2013) 51-53;
Lajos Balla, ‘Részbizonyitds a masodfoku eljarasban (Taking partial evidence in second-instance
procedures)’ in Mihaly Toth (ed) 4 biintetéitélet igazsagtartalma (Magyar Kozlony Lap-és Konyvkiado
2010) 106-120.
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appeal is not justified. But also in such case, the court of appeal should revise the
judgment (because of the fact of the appeal) ex officio, and if the revision results in
the recognition of the correctness of the judgment, the court of second instance
upholds that judgment (Art. 371 CCP).

If the court of first instance misapplied a legal regulation and the judgment does
not need to be repealed (e.g., the violation of law by the court of first instance can be
redressed at the second instance), the court of appeal modifies the judgment and
adopts a decision in compliance with the law (Art. 372 CCP). There is a very important
limitation to the appellate court’s power of modification: the prohibition of reformation
in peius. In general, the principle means that as a result of filing an appeal the appellant
should not be placed in a worse position than before the appeal. In Art. 354 CCP, ‘the
acquitted person cannot be convicted at the second instance or the penalty imposed
by the court of first instance cannot be increased in lack of an appeal lodged to the
detriment of the accused. If an appeal is lodged to the detriment of the accused, the
prohibition expires and the revision by the court of second instance can result in
conviction or more severe penalty than that imposed by the court of first instance.'

Exercising the revision, the most powerful legal means of the superior court is the
repeal of the judgment of first instance in order to remedy any severe defects of the
procedure at first instance. Art. 373 CCP lists the causes of mandatory repeal: in the
cases listed, the repeal is absolute and unconditional, and the consideration of the
circumstances is not at the discretion of the second-instance court. These causes
primarily have a procedural character, they are not connected to the wrongful
application of substantive law."!

In the criminal procedure, there may also be other — not so grave — procedural
irregularities having a significant impact on conducting the procedure or the

10 Csongor Herke, Sulyositasi tilalom a biintetéeljardsban (The prohibition of the reformatio in peius) (PTE
AJK 2010).

11 The Court of Appeal repeals the judgment of the Court of First Instance and orders the Court of First
Instance to conduct a new procedure if the court was not lawfully formed; the judgment was delivered with
the participation of an excluded judge or a judge who was not present at the trial from the outset; the court
has overrun its substantive competence; the trial was held in the absence of a person whose presence is
mandatory by law; or the publicity was excluded (in camera trial) unlawfully. An important ground of
repeal is if the Court of First Instance did not fulfil its obligation to explain the reasons of its decision, and
this omission precludes that the Court of Appeal could revise the judgment on merit (inappropriate
explanation means the lack of relevant conclusions, the lack of connections between facts and legal
consequences or between evidence material and facts etc.) (Art 373 CCP). In detail, Tamas Hager,
‘Abszolut eljarasi szabalysértések az els6foku biintetdperben (Absolute procedural mistakes in the firs-
instance procedures)’ (2/2014) Biintet6jogi Szemle 49-56.
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establishment of guilt, the qualification of the offence or the imposition of the
sentence. These irregularities can be, in particular, if the persons participating in the
procedure were prevented from or restricted in exercising their lawful rights. In such
cases the court of second instance considers the circumstances (the fact whether the
procedural error impacts the judgment significantly) and can decide upon the repeal
but also upon the redress of the defects (Art. 375 CCP).12

The repeal of the judgment of the first instance can be based upon a factual ground
as well, if the judgment is unsubstantial and this cannot be remedied at the second
instance. A further condition here is that this factual imperfection had significant
impact on the establishment of guilt, imposition of a penalty or the application of a
measure. According to Art. 352 par. 2 CCP, the judgment of the court of first instance
shall be regarded as unsubstantiated if the facts of the case are not clarified; the court
of first instance has failed to establish the facts of the case or established them
insufficiently; the established facts of the case are contrary to the contents of the
documents; or from the facts established, the court of first instance has drawn
erroneous conclusions. As mentioned above, different facts can only be stated if the
accused will be acquitted or the procedure terminated based on the evidence taken

(favor defensionis)."

In a limited scope, the judgment made at second instance may be subject to
appeal (so-called second appeal) (see below 4). If, for lack of a second appeal, the
judgement rendered at second instance becomes final, it can be subject to
extraordinary legal remedies, namely Curia review on the points of law or re-opening
of the case. The conditions on both extraordinary legal remedies are laid down in
detail in the CCP (Arts. 408 and 416), both being available in a narrow scope, that
is, simple mistakes in law or facts may no longer eliminate the final character of the
judgment.'*

12 On the cassation in general, Istvan Sodor, ‘Kasszacio a magyar biintetéeljarasi jogban. Gondolatok a
biintetéeljarasi torvény Gjrakodifikalasarol (Cassation in Hungarian criminal procedure — Some thoughts
on re-codifying criminal procedural law)’ in Gyorgy Voko (ed) Tiszteletkdtet Dr. Kovacs Tamas 75.
sziiletésnapjara (Orszagos Kriminologiai Intézet 2015) 255-265.

13 In detail, Tamas Hager, ‘A megalapozatlansag kikiiszobolésé¢hez vezetd folyamat a masodfoku
biintetéperben (Eliminating unsubstantiated decisions at second instance)’ (2/2013) Jogelméleti Szemle
29-43.

14 Karsai and Szomora (n 2) 213-216.

106



Zsolt SZOMORA / The Right to Appeal and Individual Application in Criminal Proceedings in Hungary, with Special ...

6. The Second Appeal and the Procedure of Third Instance'

The possibility of ‘second’ appeal is not available in every case. The ‘second’
appeal is only admissible if the court of second instance has (allegedly) violated the
criminal law and if the adjudications of the main question (the question of guilt) by
the two lower courts are completely conflicting. In particular, a second appeal is only
possible if the court of second instance, first, acquits an accused who was convicted
by the court of first instance, or, second, convicts an accused (or applies compulsory
psychiatric treatment against him/her) who was acquitted by the court of first instance,
or, third, convicts the accused for an offence which was not adjudicated by the court
of first instance (Article 386 CCP).

The availability of a second appeal precludes the second-instance judgment’s
becoming final. Consequently, decisions of the court of appeal can only become final
if no second appeal is available (if neither of the three cases mentioned above exist)
or if no second appeal was filed. As for the legal character and consequences, there is
no difference between a judgment that becomes finalized at the second or the third
instance. However, there is an important difference considering the possibility of
extraordinary legal remedies: if a judgment becomes final at the third instance, a
Curia review on the points of law is no longer available with reference to the serious
violation of substantive criminal law (Art. 416 par. 4 CCP), while judgements
becoming final at the second instance may be subject to Curia review also in this
case.'t

The procedural conditions are the same as those presented in connection with the
first appeal (see above 3). The accused, the public prosecutor, the private accuser, the
defence counsel and the relative of the accused (if compulsory psychiatric treatment
has been applied) are entitled to lodge the appeal; the public prosecutor can appeal
both to the detriment and in favour of the accused, the substitute private prosecuting
party only to his/her detriment.

15  On the introduction of the thrid-instance procedure in Hungarian criminal procedural law, Ervin Cséka,
‘Kétfoku fellebbvitel biintetSiigyekben (egykor és ma) (Two-level appeal in criminal procedures today and
in the past)’ in Katalin Gonczol and Klara Kerezsi (eds) Tanulmdnyok Szabo Andras 70. sziiletésnapjdara
(Magyar Kriminologiai Tarsasag 1998) 54-64; Ervin Cséka, ‘A kétfoku fellebbvitel bevezetése biintetd
eljarasjogunkba (Introducing the two-level system of appeal in Hungarian criminal procedural law)’ in
Karoly Toth (ed) Tanulmanyok Dr. Besenyei Lajos egyetemi tanar 70. sziiletésnapjara (Szegedi
Tudomanyegyetem Allam- és Jogtudomanyi Kar 2007) 147-158.

16 In general, Belovics (n 4) 484-492; Fantoly and Gacsi (n 4) 190-204; Herke and others (n 1) 345-347.
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By way of significant difference to second-instance proceedings, both the public
prosecutor and the defence counsel shall present a written explanation to the appeal
as well, pointing out the availability of the second appeal. However, the court of third

instance is not bound by the reasons given in second appeals.

Independently of the narrow admission of the second appeal, the court of third
instance is, however, empowered (and obliged) to ex officio revise the judgment
challenged by the appeal, together with the previous proceedings of the courts of both
first and second instance, the compliance with the procedural rules, and the
substantiation of the judgment of the second instance (Art. 387 par. 1 CCP). That is,
the principle of fill revision prevails also at the third instance.'”

The decisions can be classified the same way as in case of court procedure at the
second instance (see 5 above), the same rules apply including the prohibition of
reformation in peius as well.'® As mentioned above, if a judgment becomes final at
the third instance, a Curia review on the points of law is no longer available with
reference to the serious violation of substantive criminal law (Art. 416 par. 4 CCP),
while judgements becoming final at the second instance may be subject to Curia
review also in this case. Re-opening a trial is still possible after a final judgment of
third instance if its conditions are met.

7. Participatory Rights in Appellate Procedure
7.1. General Forms of Court Procedure’

From the point of view of publicity, four different forms of court procedure can be
distinguished: trial (tdrgyalds), public hearing (nyilvanos iilés), hearing (iilés) and in
camera session (panel session) (fandcsiilés) (Art. 234 Be.). This also represents a
sequence of hierarchy concerning procedural guarantees. It must be emphasized in
advance that court practice has elaborated the limitations of transition from one form
of procedure to another: once a second-instance trial or public hearing has commenced,
the transition to an in camera session is prohibited (Curia Decision 2003. 934. BH).

The principle of publicity can to the greatest extent be realized in a trial or public

17 Hager (n 7).

18 Indetail, Tamas Hager, ‘A harmadfoku biintetdbirosagi eljaras egyes kozponti kérdései, kiilonos tekintettel
a harmadfok birdsag tigydonté hatarozataira (Some central questions of third-instance procedures, with
special regard to the decisions of the appellate court)’ (2/2014) Miskolci Jogi Szemle 29.

19  Fantoly and Gaécsi (n 4) 75-78.
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session. The #rial is the primary form of court procedure and aims at taking of
evidence (Art. 234 par. 1 Be). The first-instance court rules on the defendant’s
criminal liability after taking of evidence in a trial (some exceptions may be made in
special procedures; see below). If the court of second-instance carries out evidentiary
actions, it also has to open a trial. Holding a trial at third-instance is excluded.

Public hearing is the secondary form of court procedure. It is however the most
typical in second- and third-instance proceedings where no evidentiary actions take
place. It must be emphasized that the trial and the public hearing make no difference

in terms of personal participation.

Publicity is limited in case of holding a hearing, which embodies a procedural
action of preparatory character. As a main rule, no evidentiary actions may take place
at a hearing (except the investigating judge in certain cases). The Be provides three
main types of hearing: hearings held by the investigating judge; preparatory hearing
(after the filing of the indictment and before opening the trial) and personal hearing
(in proceedings subject to private accusation). Only the parties can be present at such
hearings: the public prosecutor (private accuser, substitute private accuser), the
defendant and the defence counsel, and those subpoenaed or notified can attend (Art.
234, par. 4 Be).”*

Publicity and personal participation is excluded in case of in camera sessions (or
in other words, panel sessions). Only members of the court and the keeper of the
minutes can be present, and taking of evidence is excluded (Art. 234 par. 5 Be). Two
main types of in camera sessions can be distinguished: first, a panel session held after
the trial or public hearing in order to pass the judgment; second, so-called ex actis
session in simple cases. The latter is now precisely defined in the Be, which lists the
cases that can be dealt with by in panel sessions. A panel session can embody also a
part of the trial, the public hearing or the hearing.

7.2. Presence at Higher Instances

Appeals can be dealt with at an in camera session, public hearing or trial. Appeals
can be adjudicated at an in camera session if the case does not require a contradictory
procedure since it can be adjudged on the basis of the documents.

20 This means that the victim or civil party can only be present if s/he has been subpoenaed or notified of the
hearing, which, for example is never the case when hearing on pre-trial detention is held.
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Of critical importance in Hungary was the fact that the CCP had not provided for
clear rules on when a case at second instance can be adjudicated at an in camera
session, which did not comply with the maxims following from legal certainty and
fair trial. Article 360 paragraph 1 included the following general clause: the presiding
judge rules, within 30 days after receiving the files, on whether the case will be dealt
with at a trial, a public hearing or in camera session. No further provisions were given
in the CCP. Thus it is not surprising that the ECtHR dealt with cases in which the

rules on the in camera session were contested.?!

The Constitutional Court examined the provision of the CCP cited above and
declared it unconstitutional in its Decision 20/2005. (V. 26.) AB, also stating that the
Hungarian Parliament had omitted to provide precise rules on the forms of court
procedures at higher instances, the omission of which leads to an unconstitutional
situation. The Constitutional Court found that the rights of all private parties in
criminal proceedings had been violated by this general rule because, first, the parties
were not to be notified of an in camera session being held, second, no minutes were
kept at an in camera session. Since no requirements and limitations to the presiding
judge’s decision on the form of the court procedure were laid down in the Be, the
possibility of also approving the first-instance decision, or, furthermore, issuing a
reformatory decision was given to the second-instance court, without hearing any of
the parties, i.e. at an in camera session. The decision of the Constitutional Court also
emphasized that that both the international conventions, the case law of the ECtHR
and the CCP regards the whole scope of the court procedure as a consistent and
uniform procedure, i.e. the effective participation of the defendant and other private
parties cannot be restricted to the first-instance court proceedings. An opposite
approach would transform the court procedure at higher instance into an inquisitorial
phase again, in which the exclusion of the defendant’s and the defence counsel’s
participation would to a far greater extent be possible than in the investigation phase.
This absurd consequence following from Art. 360 CCP infringed the Constitution.*

Following from the Constitutional Court Decision 20/2005 (V. 26.) AB, the cases

21 ECtHR, Csikos v. Hungary, judgment of 5 December 2006, Appl. No. 37251/04; ECtHR, Talabér v.
Hungary, judgment of 29 September 2009, Appl. No. 37376/05; ECtHR, Sdndor Lajos Kiss v. Hungary,
judgment of 29 September 2009, Appl. No. 26958/05; ECtHR, Goldmann and Széndszky v. Hungary,
judgment of 30 November 2010, Appl. No. 17604/05.

22 Reference to the decision of the Constitutional Court also by Gyorgy Berkes and others, Biintetéeljardsi
Jog. Kommentar a gyakorlat szamara (Commentary on the Code of Criminal Procedure) (HVGORAC
2009) 909-911.
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in which the appeal can be adjudged in camera are exclusively listed in Art. 360 CCP
(declaring the appeal for inadmissible, transferring the case to the competent court,
suspending the case etc.). Beyond these administrative actions not affecting the
merits of the case and in order to serve the goal of greater speed, the CCP also
provides the possibility for an in camera decision if the appeal was lodged only for
the favour of the defendant and the facts laid down in the first-instance judgement are
well substantiated, i.e. no further evidence needs to be taken.?* But in such cases, the
possibility of requesting a public hearing or a trial must be given to the defendant and
his/her counsel so they can participate in person. An in camera decision on the merits
of the case only being made if such a request is missing.

The general form of court procedure in second instance is a public hearing. The court
holds a public hearing if the case cannot be dealt with in camera and a trial is not necessary.
If the defendant has properly been subpoenaed, the public hearing can be held despite his/
her being absent. A judgment on the appeal can also be passed if the outcome of the public
hearing does not make the hearing of the defendant necessary (Art. 362 par. 3 CCP). The
public prosecutor’s attending the public hearing is not compulsory (Art. 362 par. 2 CCP).

The legal conditions for opening a second-instance trial are as follows: 1) the case
cannot be dealt with in camera; 2) evidence needs to be taken, which is not possible
at a public hearing; 3) any other cases where the presiding judge decides to open a
trial (Art. 363 par. 2). The defendant must be subpoenaed at least five days before the
trial date. Should the defendant notify the court of his/her unwillingness to attend the
trial or if no appeal has been lodged to the detriment of the defendant, the trial can be
held despite his/her absence (Arts 364-365 Be).

The court of third instance generally adjudges the second appeal at a public
hearing. The rules on the form of court procedure at second instance apply to the
procedure of third instance as well, with the exception that holding a trial and taking

evidence in third instance is not allowed.
7.3. The Defendant’s Statement at Higher Instances

The defendant has the right to make a statement at any stage of the procedure so
s/he has to be provided with the possibility of making a statement if s/he decides so
(Art. 117 par. 5 CCP).

23 The fact that an appeal was lodged only in favour of the defendant triggers the prohibition of reformatio in
peius in higher instances (see above 5).

111



Ceza Hukuku ve Kriminoloji Dergisi-Journal of Penal Law and Criminology 2018; 6(1):99-115

Invoking this right, the defendant or his/her counsel often files an evidentiary
motion at second instance so that the defendant who previously remained silent can
now make a statement or s/he can modify his/her statement made in first instance.
Since it is the first-instance court’s duty to take every evidence necessary to find the
facts of the case, the appellate court is entitled to review what the first-instant court
has done but not to supplement with what the first-instance court has failed to do.
Consequently, a motion for the defendant’s making a statement can usually not be
accepted in the second-instance procedure. Evidentiary actions can be carried out in
the second-instance procedure only exceptionally, that is, if the first judgement is
unsubstantiated (see above 5). The defendant may make a statement in the appellate
court procedure only in such a case.

As already mentioned, evidentiary actions are generally excluded in the court
procedure of third instance, i.e. the defendant can never make a statement.

8. The Constitutional Complaint - Individual Application to
the Constitutional Court*

After the 2012 Constitution of Hungary entered into force (called the Fundamental
Law of Hungary), the system of constitutional complaints has been available.
Constitutional complaints are adjudicated by the Constitutional Court, which is
located entirely outside the ordinary justice system. The Constitutional Court has
expressed in many of its decisions that it takes the ECtHR case law as a minimum
standard when reviewing domestic justice decisions [e.g. Decision of the Const.
Court 13/2014 (IV. 18.) AB].

A court decision may be challenged by constitutional complaint if 1) the court
decision was rendered on the merits of the case or the decision concludes the ordinary
court procedure 2) this court decision violates the applicant’s basic right under the
Fundamental Law and 3) the legal remedies have already been exhausted or they are
not available. If these conditions are met, any person affected by the judgment has the
right to file a constitutional complaint (Art. 27 of Act CLI1 0f 2011 on the Constitutional
Court). In practice, it is mostly the convicts who file a complaint but there are also
some cases where victims filed constitutional complaint [Const. Court Decision
1/2015. (I. 16.) AB is an example on the latter].

24 Cf. Adél Koblés and others, ‘Az alkotmanyjogi panaszeljaras altalanos szabalyai (General rules of
constitutional complaint procedures)’ In Botond Bitskey and Bernat Torok (eds) Az alkotmanyjogi panasz
kézikényve (HVG-ORAC 2015) 59-121.
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As for the review procedure, it has no contradictory character, the applicant will
not be heard (procedure in writing), the procedure can be based only on the documents
of the criminal procedure. Besides the complaint itself, there is no other formal way
of presenting arguments. The court whose decision is contested cannot express its
views either.

The criminal court may suspend the enforcement of the final judgment in case a
constitutional complaint has been filed. If the Constitutional Court requires the
criminal court to do so, the enforcement of the final judgment shall be suspended
(Art. 429/B-C CCP).

As written above, only conclusive or final decisions can be subject to constitutional
complaint. In the interpretation of the Constitutional Court, the clause “affecting the
merit of the case” excludes the review of any coercive measures ordered in criminal
proceedings (such as arrest, pre-trial detention, seizure etc.). Consequently, the
ECtHR does not require the exhaustion of constitutional complaint in case of pre-trial
detention, and complaints filed to the ECtHR are admissible without the applicant’s
having turned to the Constitutional Court.?

The review carried out by the Constitutional Court is limited to basic rights issues.
In most of the criminal cases, the relevance and the compliance with Article XX VIII
of the Fundamental Law is the subject of the review (right to a fair trial, right to the
legal judge, right to defence, presumption of innocence, right to legal remedy, nullum
crimen / nulla poena sine lege, prohibition of ne be is in idem). Other typical basic
rights affected are the non-discrimination clause (Art. XV), the freedom of expression
(Art. IX), the right to human dignity (Art. II).

The Constitutional Court never considers wrongful application of criminal law
unless it affects the constitutional content (scope of protection) of the relevant
fundamental rights. The Constitutional Court may not revise the facts of the case, that
is, it is bound by the facts established in the final judgment while performing the
constitutional review [see e.g. Const. Court Decisions 1/2015 (I. 16.) AB].

If the Constitutional Court finds that the final judgment rendered by the criminal
court violates a basic right guaranteed by the Fundamental Law, it quashes the

25 Numerous ECtHR judgements were made against Hungary regarding pre-trial detention. Cf. Kutatdsi
Jelentés Magyarorszag — Az eldzetes letartoztatas gyakorlata: Az alternativ kényszerintézkedések és a biroi
dontéshozatal vizsgalata (Research report of the Hungarian Helsinki Comittee on the practice of pre-trial
detention in Hungary) (Magyar Helsinki Bizottsag 2015) 13-15.
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judgment concerned (it can be a judgment of any instance, including review judgments
of the Curia, the Supreme Court of Hungary). If a final judgment has been quashed
by the Constitutional Court, the court procedure (or a certain instance of the court
procedure) has to be repeated. In the course of the repeated court procedure, the
aspects, maxims and explanation laid down in the Constitutional Court decision shall
be taken into account by the criminal Court (Art. 43 par. 3 of the Act on the
Constitutional Court and Art. 403 par. 3 CCP).

An additional issue of implementation is that the Constitutional Court can lay
down so-called “constitutional requirements” in its decisions (Art. 46 par. 3 Const.
Court Act), which mostly affect the interpretation and application of the Criminal
Code and the CCP, and which requirements must be considered in every future
judgment of the criminal courts.?
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ABSTRACT

In this article, the issue of whether consent should provide a complete or a partial defence of deliberate killing will be
challenged within the scope of English law. In order to answer this, the article first determines what makes consent of
the victim powerless in current English law. Next, the following topics will be addressed. First, what consent means and
what the legal and moral effects of it are. Second, the reasons behind the current law for not recognizing consent as a
defence of deliberate killing. Finally, this paper discusses whether or not consent should serve as a defence of deliberate
killing. Although it may be claimed that consent reduces the wrongfulness of the act, it will be argued that consent
alone should never provide a defence for those who deliberately kill others, due to an objective moral reasoning, namely
human dignity.
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0z

Bu makalede, ingiliz hukukunda kasten éldiirme sucunda rizanin ceza sorumlulugunu kaldiran veya azaltan bir neden
olarak kabul edilip edilmemesi sorunu ele alinacaktir. Bunu cevaplamak icin éncelikle giinimiizde ingiliz hukukunda
kasten 6ldiirmede magdurun rizasini neyin etkisiz biraktigi belirlenecektir. Daha sonra asagidaki konulara deginilecektir;
ilk olarak, riza nedir ve rizanin yasal ve ahlaki etkileri nelerdir, ikinci olarak, uygulanan hukukun rizayi kasten éldiirmede
ceza sorumlulugunu kaldiran bir neden olarak saymamasinin arkasindaki sebepler nelerdir ve son olarak da rizanin
kasten oldiirmede ceza sorumlulugunu kaldiran bir neden olarak hizmet edip etmemesi geregi tartisilacaktir. Her ne
kadar rizanin eylemin haksizligini azalttigi séylenebilirse de insan onuru denilen nesnel ahlaki sebepten 6tiird, rizanin
tek basina kasten 6ldiirmede hicbir sekilde ceza sorumlulugunu kaldiran bir neden sayilmamasi gerektigi tartisilacaktir.
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EXTENDED ABSTRACT

Current criminal law in England and Wales does not recognize consent of the
victim as a defence of deliberately killing others. Although in cases of terminal illness
patients have the right to deny life-saving treatment or to request pain-killers even in
fatal doses, it is an offence to deliberately act to end a person’s life in English law. A
person’s consent does not serve as a defence in these cases of terminal illnesses, let
alone killing for gratification. However, the right to consent to pain, injury or death
always attracts interest as a result of a number of criminal trials which include
consenting victims in a range of activities such as mercy killing, active euthanasia
and cannibalism. Hence it is an ongoing debate whether consent or request of a victim
should affect the criminal liability of the perpetrator, either by diminishing liability
completely or by decreasing the degree of it.

Historically, before the seventeenth century the ‘volenti non fit injuria (a person is
not wronged by that to which she consents)’ maxim was valid, and so individuals
were free to consent to almost anything. With the change in the system of punishment
towards monopolization, the victim was no longer the central figure in the normative
and centralised judicial structure. Inevitably, historically private offences turned into
the public offences. As a result, consent of the victim lost its power in certain criminal
acts which the state considers as damaging to itself. In this conventional conception
of consent, when a perpetrator breaches the law she threatens the head of the state to
define and guarantee the citizens’ rights. Currently, although there is a meaningful
distinction between both consensual acts of mercy killing and killing for gratification,
still as a matter of public policy, no one can consent to her own death.

Putting paternalistic and subjective moral reasons such as the state or the public’s
interest in prohibiting its citizens from harming themselves aside, as they may extend
the scope of criminal law to an undesired level, an objective moral reason, namely
‘human dignity’ as in the Kant’s second formulation of the Categorical Imperative,
can be argued to constitute a strong foundation for limiting personal autonomy.
Dignity is an essential characteristic of all human beings, therefore a degrading
conduct might be wrongful even if it does not violate the victim’s rights due to
consent. In this respect, consent as an exercise of personal autonomy remains valid
until the act crosses the boundaries of degrading human dignity to a serious degree.
When the consenter’s dignity is violated, meaning when she is treated as a mere
means to her end rather than as end in itself, consent loses its power as a justifying
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reason. From this point of view, confirming that harm is not only a violation of rights
but also the violation of human dignity leads us to conclude that consent should
always be at least partial defence, since it negates one part of harm, namely violation
of rights. In this respect, considering active euthanasia or mercy killing as an act of
respecting ones’ dignity and also not a violation of a person’s rights, these kinds of
acts along with other strict conditions should not be subject to criminal liability at all.
It can be said that even in these circumstances of respect, consent alone cannot serve
as adefence for deliberate killing, therefore consent to being killed just for gratification
should neither provide complete nor partial defence.

English law embraces consent fully when absence of consent is an intrinsic and
essential element of the offence, as in the example of rape, kidnapping or theft.
However, for other offences involving physical harm, consent plays the role of
defence only for limited number of cases, such as, actual bodily harm, lawful sports
and medical treatment. Although legally and morally there is some difference between
killing for mercy or active euthanasia (which is legal in some countries, but under
strict conditions) and killing for gratification, in both cases consent by itself does not
constitute a defence for criminal liability. However, consent not only represents a
defence but is also a part of personal autonomy which is one of the foundations of the
modern state. Therefore, there needs to be more explanation than bare legal
prohibitions for not being able to consent for acts concerning one’s own body.

1. Introduction

Current criminal law in England and Wales does not recognize the consent of the
victim as a defence of deliberately killing others. Under English law, even suicide
was a criminal act until 1961. The Suicide Act of 1961, while declaring suicide to no
longer be punishable, decreed that aiding, abetting or encouraging another person’s
suicide is subject to up to 14 years imprisonment.! However, even if it hastens the
death of a terminally-ill patient, it is legal to administer fatal doses of pain-killers as
long as the purpose remains to relieve the pain and not to end the patient’s life. By
way of example, Dr. Moor was acquitted from the murder charge of his 85 year old
terminally ill cancer patient after giving him a dose of diamorphine.? Additionally,
patients have the right to refuse life-saving treatment whether it could lead to death

1 Suicide Act 1961, ss 1 and 2.

2 ‘Dr Moor: Landmark Verdict’ (BBC News, 28 November 2000) <http://news.bbc.co.uk/1/hi/health/
background_briefings/euthanasia/331263.stm> accessed 7 February 2018.
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or not, and doctors have to respect that request.* For instance, Mary Ormerod
weighed less than four stone (around 25 kg) when she died as a result of the
withholding of her nutritional supplement with the permission of her daughters.*
Although this is the current view of English law, it is also valid for the USA and
most other western countries.’ Another type of killing on demand arose with the
sensational German case of Armin Meiwes, who was sentenced to life in prison for
murder, despite the fact that to be killed was the victim’s wish.® These cases of
deliberate killings do not require any health problems and are generally for the pure
gratification of the killer and appear where the victim has either requested to be
killed or consented to be killed. Hence it can be said that although deliberate killing
means killing someone knowingly and willingly, it needs to be asked whether the
motivation of killing under other conditions should affect the validity of consent.
Therefore, it is an ongoing debate whether consent or request of a victim should
affect the criminal liability of the perpetrator, either by diminishing liability

completely or by decreasing the degree of it.

As can be understood from this short introduction, the issue of whether consent
should provide a complete or a partial defence of deliberate killing, either for
motivations of mercy or gratification, needs to be further evaluated. In the following
pages it will first be determined what makes consent of the victim powerless in
current English law. In order to answer this question, what consent means and what
the legal and moral effects of it are needed to be addressed first. Later, the reasons
behind current English law for not recognizing consent as a defence of deliberate
killing will be identified, and finally, whether or not consent should serve as a defence
of deliberate killing will be questioned. Although it may be claimed that consent
reduces the wrongfulness of the act, it will be argued that consent alone should never
provide a defence for those who deliberately kill others when it undermines human
dignity.

3 See Nigel Biggar, Aiming to Kill: The Ethics of Suicide and Euthanasia (Darton, Longman and Todd
2004).

4 “Whose Decision Is It Anyway?’ (BBC News, 28 November 2000) <http://news.bbc.co.uk/1/hi/health/
background briefings/euthanasia/331268.stm> accessed 7 February 2018.

5 See John Keown, Euthanasia, Ethics and Public Policy: An Argument Against Legalisation (Cambridge
University Press 2002).

6  The Associated Press, ‘German Court Sentences Cannibal to Life in Jail’ (World News, 5 September 2006)
<http://www.nbcnews.com/id/11909486/ns/world_news/t/german-court-sentences-cannibal-life-jail/#.
WwKhXC BLu0> accessed 7 February 2018.

7  See Roger Leng, ‘Consent in Criminal Law’ (1988) 13 Holdsworth Law Review 129.
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2. The Meaning of Consent and Its Legal and Moral Effects

The right to consent to pain, injury or death always attracts the interest of authors
from criminal law and moral philosophy fields. As a result of a number of criminal
trials which include consenting victims in a range of activities from mercy killing to
cannibalism, such as those mentioned above, the notion of consent and its effects
have gained attention from the public, as well as from academics and legislators, thus
raising the profile of this issue. In the following subsections, historical and current
conceptions of consent as well as how it is exercised and the legal and moral effects
of it will be addressed.

2.1. The Historical Conception of Consent

Common law considers deliberately injuring or killing someone as wrong.
This presumption of wrong might be overruled by the perpetrator’s defence of
justification, and the consent of the victim would provide such a defence, yet
traditionally, English law does not accept the defence of consent on homicide
charges. This special rule of consent to physical harm historically derives from
Anglo-American jurisprudence in the seventeenth century. Before that, the
‘volenti non fit injuria (a person is not wronged by that to which she consents)’
maxim was valid, which was a private law principle in Roman law in the early
sixth century and, hence, individuals were free to consent to almost anything. As
a result, this was used to prevent the perpetrator from prosecution.® With the
change in the system of punishment towards monopolization, the victim was no
longer the central figure in the normative and centralised judicial structure.
Instead of the violation of the victim’s interest, disorder in society became the
new interpretation of crime. Inevitably, historically private offences turned into
the public offences. The state became the only victim and the prosecutor of the
crime. As a result, consent of the victim lost its power in certain criminal acts
which the state considered as harm to itself. In this conventional conception of
consent, the state is assumed to be the only victim of a violation of the criminal
law and when a perpetrator violates the law she threatens the head of state to
define and guarantee the citizens’ rights.’

8  Vera Bergelson, ‘The Right to Be Hurt: Testing the Boundaries of Consent’ (2007) 75 George Washington
Law Review 165, 171-173.

9  VeraBergelson, ‘Consent to Harm’ (2008) 28 Pace Law Review 683, 686-688; See also Keith M. Harrison,
‘Law, Order, and the Consent Defense’ (1993) 12 St. Louis University Public Law Review 477, 478-482.
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2.2. The Current Conception of Consent

Today, similarly, although there is a meaningful distinction between deliberate
killing for gratification and mercy, still as a matter of public policy, no one can
consent to her own death. At the present time, English law embraces a number of
offences that can only be committed if there is a lack of consent of a certain person to
a certain conduct or a certain consequence. The reason for this is that these offences
include some interference with the personal right of the individual and generally a
person has the liberty to waive her rights; consent hereby nullifies the harm in these
cases. Some may claim that these offences are examples of consent providing a
defence. However, considering the technical and more limited description of the
defence as a factor which will cancel out liability even though the positive elements
of the offence are proved, the absence of consent constitutes an intrinsic element of
the offence here. Hence, it cannot be seen as a defence.!® On the one hand, the role
of consent in offences such as, rape, kidnapping or theft, can be described as
inculpatory, but in other cases, by defeating the prima facie harm, consent removes
the possibility of an offence. On the other hand, in cases involving physical harm, the
role of consent becomes exculpatory, because even it is morally and legally excused,
consensual bodily harm or death still remain harmful."!

In order to explain the role of consent in detail, George Fletcher determines that,
for common law countries, inculpatory and exculpatory functions of an element
demonstrate the distinction between a duty to obey, a prohibitory legal norm and a
right to violate it when justificatory circumstances exist. He gives the offence of
reckless driving as an example to exhibit that while it is unimaginable to ban driving
at all, reckless driving can be banned. In this case, ‘recklessly’ is an element of the
definition of the offence, not a defence.!? Briefly, consent may be considered as a
defence only when the act itself violates a prohibitory norm. Having intercourse with
someone or entering someone’s home does not violate a prohibitory norm if consent
is present. By contrast, killing or injuring an individual are by themselves morally
bad activities. Even though a defence may justify them, it cannot make them morally
neutral."

10 Leng(n7)129.

11 Bergelson, ‘The Right to Be Hurt’ (n 8); Bergelson, ‘Consent to Harm’ (n 9).

12 George P. Fletcher, Rethinking Criminal Law (Oxford University Press 2000) 566-568.
13 Bergelson, ‘The Right to Be Hurt’ (n 8) 203.
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2.3. Exercise of Consent as a Defence

As explained above, consent provides a defence only with regards to offences that
preserve certain personal rights that might be waived. Except for the offences in
which the lack of consent has to be proved by the state as an element of the offence,
customarily consent has been completely irrelevant for offences such as homicide.
The reason for this is, as stated above, in homicide and bodily injury cases, a lack of
consent of the victim is not a necessary element of the offence. It is the rule that an
individual’s consent does not diminish the criminal liability of a perpetrator for a
forbidden act.'

In common criminal law, only within three circumstances does the consent of the
victim excuse the perpetrator for inflicting bodily harm: first, if the injury is trivial;
second, if the injury occurred as a reasonably foreseeable harm while participating
in a lawful activity or in an activity that is not forbidden by the law; and last, if the
bodily harm was inflicted as an accepted form of treatment.!® In short, you are not
allowed to consent to harm unless your activities are on the list of things approved
by the state.!® Other than a few cases such as horseplay!’, reasonable surgical
interference, cosmetic enhancements, tattooing, piercing'®, properly supervised
games and sports'®, one cannot consent to an injury of the level of actual or grievous
bodily harm or to be murdered. Also, the House of Lords and the European Court of
Human Rights stated that no one can consent to injury beyond actual bodily harm,
and to those few circumstances that are mentioned above, even in private and
between adults.?

14 Harrison (n 9) 479; Joseph Henry Beale, ‘Consent in the Criminal Law’ (1894-1895) 8 Harvard Law
Review 317, 324-325.

15 Model Penal Code (1985) s 2.11.

16 Bergelson, ‘Consent to Harm’ (n 9) 687; Offences Against the Person Act 1861, s 47; A-G ref No 6 of
1980 [1981] QB 715.

17 R v Jones [1987] Crim LR 123 (CA).
18 R v Wilson [1996] Crim LR 573 (CA).

19  Rv Coney (1882) 8 QBD 534, Judge Stephens: ‘When one person is indicted for inflicting personal injury
upon another, the consent of the person who sustains the injury is no defence to the person who inflicts the
injury, if the injury is of such a nature, or is inflicted under such circumstances, that its infliction is
injurious to the public as well as to the person injured. But the injuries given and received in prize-fights
are injurious to the public, both because it is against the public interest that the lives and the health of the
combatants should be endangered by blows, and because prize-fights are disorderly exhibitions,
mischievous on many obvious grounds. Therefore the consent of the parties to the blows which they
mutually receive does not prevent those blows from being assaults.’

20 R v Brown [1994] 1 AC 212 (HL); Laskey, Jaggard, and Brown v The United Kingdom [1997] Case
No.109/1995/615/703-705.
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To be valid, consent has to be positive and genuine, meaning it must be different
from just a submission and not be vitiated by fraud, mistake, force, threats and abuse
of power. In addition, the nature of the act must be comprehended. Furthermore,
particular groups of people such as children, the mentally ill and intoxicated persons
cannot give valid consent.?! In respect to American penal law, Vera Bergelson, who is
an American author, divides the consent defence into two types: complete and partial
defence. To provide complete defence, a victim’s rational and voluntary consent for
the injurious act, needs to be subjectively compassionate and the perpetrator’s act must
generate an overall positive balance of harm and evils, including the victim’s personal
interests and dignity. She believes that otherwise the rational and voluntary consent
should be accepted as a partial defence, as it lessens the wrongfulness of the conduct.?

2.4. Legal and Moral Effects of Consent

Taking into consideration that conventionally criminal harm is known as wrongful
interference with the victim’s interest, since consent waives the victim’s rights, it can
be said that the perpetrator who kills or injures based on consent does not violate the
victim’s rights. Nevertheless, despite the fact that neither rape nor kidnapping are less
serious offences than assault, while consent of the victim converts them into a legal
activity, it cannot change either the legal or the moral nature of assault.”

According to Heidi Hurd, through our rights and others’ obligations, significant
limits are generated to exercise the right of liberty for others. Nevertheless, by making
promises we create obligations for ourselves. In addition, by authorizing and
withdrawing consent we constitute rights for others.?* She describes that consent can
morally change another person’s deed in two different ways, namely by ‘moral
transformative’ and ‘stained permission’. In the former way, consent makes the
conduct right while it would otherwise be wrong. Take the example of theft which
turns into a gift when the consent element is present. In the latter way, even though
consent does not morally turn a wrong deed into a right one, it permits another person
to commit a wrong act. This second function of consent becomes ineffective for the
actions that are forbidden by the law.?

21 Burrell v Harmer [1967] Crim LR 169; Gillick v West Norfolk & Wisbeck Area Health Authority [1986]
AC 112 HL.

22 Bergelson, ‘Consent to Harm’ (n 9) 701-711.

23 Ibid 703.

24 Heidi M. Hurd, ‘The Moral Magic of Consent’ (1996) 2 Legal Theory 121, 123.
25 Ibid.
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An important consequence of distinguishing the role of consent is if the consent
is an element of an offence, the full burden of proof will rest with the prosecution.
Moreover, if consent is in the definition of the charged offence, since the presence of
consent nullifies the defendant’s mens rea, there will be no conviction. Thus, when
consent plays an inculpatory role, it generates a better situation for the defendant. In
short, it is important to identify the role of consent in order to examine its effects.?®

3. Reasons Behind Current English Law for Not Recognizing
Consent as a Defence of Deliberate Killing

Having considered the current state of the law of consent, it is time to clarify the
reasons for not allowing consent to serve as a defence of deliberate killing. There are
a wide range of theories from religious to moral, from paternalistic to liberal, which
are used to rationalise limiting one of the most important values that a free democratic
society is built upon, namely personal autonomy.

In moral philosophy, the ability to consent reflects individual autonomy. It is
believed that ‘the capacity for autonomy is the capacity for self-legislation.’*” In other
words, ‘consent is intimately related to the capacity for autonomous action; one who
cannot alter others’ obligations through consent is not fully autonomous.’”® In a
similar vein, modern political theory associates the legitimacy of the state with the
consent of its citizens.?’ From a Millian liberal point of view, a person’s liberty can
only be limited if her act is intended to cause harm to others.*® Neither immorality of
the act nor the harm to self is sufficient to limit one’s liberty.’!

In contrast, others may state that the public’s interest in the safety of its citizens
and the tendency of injurious acts to breach the peace or to cause severe bodily harm
are the rationales behind invalidating consent to bodily harm.*> Criminal courts also
share the view that the state has an interest in prohibiting its citizens, who have
capacity to be productive for society, from harming themselves. Another argument on
behalf of the state interest in self-regarding the decisions of its citizens is the risk that

26 Bergelson, ‘Consent to Harm’ (n 9) 696.
27 Hurd (n 24) 123.
28 Larry Alexander, ‘The Moral Magic of Consent (II)’ (1996) 2 Legal Theory 165, 165.

29 See Markus Dirk Dubber, ‘Toward a Constitutional Law of Crime and Punishment’ (2004) 55 Hastings
Law Journal 507.

30 John Stuart Mill, On Liberty (2" edn, J. W. Parker and Son 1859).
31 Ronald Dworkin, ‘Introduction’ in R. Dworkin (ed), The Philosophy of Law (OUP 1977) 1.
32  Beale (n 14) 325.
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these citizens would become a ‘public charge’.3* Nonetheless, some could find this
justification of limiting the individual’s rights merely on utilitarian grounds as
problematic. It can be claimed that this logic may lead us to prevent the poor from
having children or even to the sterilization of intellectually disabled ones against their
will. Moreover, it can be argued that such an approach, which gives the state the right
to criminalise any conduct merely for not being useful to society, dangerously extends
the moral limits of criminal law. For instance, the question of whether we should
criminalise possession and distribution of unhealthy food substances to solve obesity
related health problems might come to mind as an extreme measure.*

Regarding the attitude that the criminal law of England adopts towards consent, a
former judge, Lord Devlin, conveys that English law is very concerned about moral
principles. He states that subject to certain exceptions inherent in the nature of particular
crimes, criminal law has never permitted the consent of the victim to be used as a
defence.* He explains the reasons for this view as follows: first, crime constitutes an
offence against society. And second, although a killer who acts only upon the consent of
the victim may not harm anyone, this nonetheless threatens one of the moral principles
upon which society is founded, namely ‘the sanctity of human life’.*® To support his
claims, he concludes that acts such as euthanasia or killing another at his own request,
suicide, attempted suicide and suicide pacts, duelling, abortion, and incest are all acts
which can be done in private and without offence to others and need not involve the
corruption or exploitation of others, yet they were once forbidden by the law.’

As well as paternalistic and subjective moral rationales that encroach upon
personal autonomy, courts and academics propose various non-paternalistic rationales
for invalidating consent to bodily harm. Bergelson divides them in two categories,
namely ‘harm to self” and ‘harm to others’. ‘The first theory presumes that the
apparent consent was not truly voluntary and rational and, therefore, is invalid. The

33 State v. Bass, 120 S.E. 2d 580, 586 (N.C. 1961); Bergelson, ‘The Right to Be Hurt’ (n 8) 34.
34 Bergelson, ‘The Right to Be Hurt’ (n 8) 191.

35 Patrick Devlin, ‘Morals and The Criminal Law’ in R. Dworkin (ed), The Philosophy of Law (OUP 1977)
66, 70-71.

36 Ibid.

37 Ibid (Suicide pact is a defence in UK by the Homicide Act 1957, s 4; Sam Jones, ‘Pensioner Cleared of
Killing Wife of 50 Years in Failed Suicide Pact’ The Guardian (30 April 2010) <https://www.theguardian.
com/society/2010/apr/30/suicide-pact-not-murder?INTCMP=SRCH> accessed 7 February 2018, as well
as passive euthanasia as mentioned in the introduction, and sexual intercourses between adults in private
is not within the scope of UK criminal law.)
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second maintains that, unless the consensual injurious act is prohibited, society will

suffer significant harm.”*
3.1. Harm to Self

It is true that in some situations, as in the extreme example of the Meiwes case
which is mentioned above, it is hard to believe that the victim was rational while he
consented to such harm. Therefore, it might be said that his consent should not be
validated. Additionally, although victims are not subject to duress or coercion, it can
be thought that they may not be consenting voluntarily.** As Joel Feinberg, an
American author, points out, it is questionable whether a severely suffering or
depressed person can give a voluntary and rational consent to justify her death or
not.* Conversely, Bergelson asserts that although it is disturbing, the truth that
mentally competent adults may genuinely wish to be harmed needs to be encountered,
after several psychiatric evaluation tests are completed.*!

3.2. Harm to Others

Feinberg suggests an autonomy-respecting argument which could still tolerate the
state’s interference with its citizens’ private decisions.* He underlines that society has
to intervene for the sake of others who will have to carry the burden of economic cost
and misery thereafter. He concludes that ‘...it is not the individual whom the state
paternalistically seeks to protect from his own unwise decisions; it is rather society at
large who will suffer if the individual is permitted to act as he wishes.”*® Furthermore,
the empirical form of ‘slippery slope’ arguments, which Feinberg describes as part of
a ‘falling dominoes’, implies that allowing people to consent to be harmed would
eventually lead to a significant harm to society.* In parallel with this, Roger Leng
considers that acknowledging the consent to be a complete or partial defence to
homicide would lead to direct or indirect pressure on elderly, infirm and handicapped
persons to request or consent to be killed, a point which should be highly considered.*

38 Bergelson, ‘The Right to Be Hurt’ (n 8) 185.

39  Ibid.

40 Joel Feinberg, The Moral Limits of The Criminal Law: Harm to Self, vol 3 (OUP 1986) 345.
41 Bergelson, ‘The Right to Be Hurt’ (n 8) 186.

42 Feinberg (n 40) 345.

43 Ibid.

44 1Ibid.

45 Leng (n7) 136.
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On the contrary, Bergelson underlines that to avoid loopholes, higher proof of
rationality and voluntariness of the consent should be requested by the law, rather
than taking away the right to consent altogether. Courts have the right to request
sound evidence of the victim’s consent, but the risk of abuse should not be the
foundation of a rule banning consensual harm altogether.* It should be noted that the
possibility of abuse and mistake is not a sufficient and conclusive reason to forbid
consensual deliberate killing. Although the possibility of abuse and mistake is
relevant to the issue, the risk of exploitation of the norm is just another point to
consider regarding providing reliable legal institutions and effective safeguards.*’ In
short, there is need for morally and conceptually more coherent rationales that focus
on the victim’s interest and the perpetrator’s reasons for the harmful act.*®

4. Views on Consent as a Defence of Deliberate Killing

In order to plausibly answer the question whether consent should provide a
defence of deliberately killing others or not, it is also necessary to consider the recent

arguments on the issue.
4.1. Consent is Limited

In relation to the issue of consent, Dennis Baker emphasizes the distinction
between waiving rights as exercising personal autonomy and waiving rights as
violating rational autonomy and a person’s human dignity. He suggests the implication
of Kant’s second formulation of the Categorical Imperative as a moral limit to
consent. He states that although, in general, consent justifies wrongful harmdoing to
others, it can be objectively limited by other objective notions of greater significance.
Consent nullifies offence only if the act causes actual bodily harm or when lack of
consent is an intrinsic and essential element of the offence, consent is not absolute
under English law. Even though the notion of consent preserves personal autonomy,
it does not allow one to degrade or destroy the consenting party’s human dignity. An
individual can forfeit or alienate her personal autonomy whereas she cannot alienate
her rational autonomy. Until the harm crosses the boundaries of degrading human
dignity to a serious degree, consent as an exercise of personal autonomy remains
valid. When the consenter’s dignity is violated, meaning when she is treated as a

46  Bergelson, ‘The Right to Be Hurt’ (n 8) 188.

47 Yale Kamisar, ‘Some Non-Religious Views against Proposed Mercy Killing Legislation” (1958) 42
Minnesota Law Review 969, 976.

48 Bergelson, ‘Consent To Harm’ (n 9) 701-711.
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mere means to her end rather than as end in itself, it is hard to recognize consent as a
justifying reason.* Similarly, it can also be stated that the right to be respected as a
rational being is cardinal and cannot be waived.*

4.2. Considering Consent as a Partial Defence

It is widely accepted that dignity is essential to our humanity. Human dignity can
be defined as “...an expressive value demanding that people’s behaviour, physical
and verbal, convey a certain attitude to other people, namely an attitude of respect.’>!
Moral dignity is an essential characteristic of all human beings therefore a degrading
conduct might be wrongful even if it does not violate the victim’s rights. The recent
concept of criminal harm is not only restricted to a violation of the victim’s autonomy,
but also involves the violation of the victim’s dignity.” It would not be wrong to
propose that regarding consensual physical harm, as in the Meiwes case, it was not
the victim’s right to life that was violated since the victim consented to be killed and
eaten, but the victim’s dignity was violated as his equal moral worth was denied.
Hence, consensual killing to experience cannibalism and similar activities should
certainly be punishable. However, confirming that harm is not only a violation of
rights but also the violation of human dignity, leads us to conclude that consent should
always be at least partial defence, since it negates one part of harm, namely violation
of rights. It should be considered that a consensual but degrading act is less wrongful
than an identical non-consensual act.*

For instance, the German Criminal Code, section 216 regulates a special offence
called ‘killing at the request of the victim; mercy killing’*, which should not be
confused with voluntarily active euthanasia as it does not require an illness. As a
result of the killing’s wrongfulness is diminished by the consent, section 216 provides
lesser sentences than for other types of homicide.>® Some may claim that even though
a mercy killing of a suffering, terminally ill patient violates the patient’s interest in

49 Dennis J. Baker, ‘The Moral Limits of Consent as a Defense in the Criminal Law’ (2009) 12 New Criminal
Law Review 93, 112.

50 Thomas Hill, Autonomy and Self-Respect (Cambridge University Press 1991) 15-16.

51 Mehir Dan-Cohen, ‘Basic Values and the Victim’s State of Mind’ (2000) 88 California Law Review 759,
771.

52 Dubber (n 29) 515; R. Antony Duff, ‘Harms and Wrongs’ (2001) 5 Buffalo Criminal Law Review 13.
53 Bergelson, ‘The Right to Be Hurt’ (n 8) 170; Bergelson, ‘Consent To Harm’ (n 9) 708.

54  Similar regulation takes place in the Criminal Code of the Republic of Austria 1974 (amended 2015),
article 77.

55  Fletcher (n 12) 332.
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living, however, when warranted by the patient’s condition and motivated by
compassion, such killing respects and preserves the dignity of the dying individual,

and, therefore, should not be subject to criminal liability at all.>
4.3. Difference between Deliberate Killings

The recent concept of criminal harm with regards to consent guides us to separate
killing as against human dignity from killing for mercy. It can be argued that
euthanasia involves a humanitarian motive which distinguishes it from merely killing.
Some further argue that, in euthanasia cases, forcing one to stay alive against her will
rather than helping her death can be seen degrading. ‘Human dignity is not possible
without the acknowledgement of personal sovereignty.”” Many may see voluntary
active euthanasia as shortening the patients’ lives, even though patients consider it
better off for them. Hence, Ronald Dworkin argues that ‘Making someone die in a
way that others approve, but he believes a horrifying contradiction of his life, is a
devastating, odious form of tyranny’.®® However, no one suggests that consensual
cannibalistic or similar activities which include deliberate killing for gratification
should completely be kept out of criminal law.

Having evaluated these arguments on consent above, it can be said that validity of a
consent ends when the consented act crosses the boundaries of human dignity. Dignity
is an essential characteristic of all human beings, therefore a degrading conduct might
be wrongful even if it does not violate the victim’s rights due to consent. In this respect,
consent as an exercise of personal autonomy remains valid until the act crosses the
boundaries of degrading human dignity to a serious degree. When the consenter’s
dignity is violated, meaning when she is treated as a mere means to her end rather than
as end in itself, consent loses its power as a justifying reason. From this point of view,
confirming that harm is not only a violation of rights but also the violation of human
dignity, leads us to the conclusion that consent should always be at least partial defence,
since it negates one part of harm, namely violation of rights. In this respect, considering
consensual active euthanasia or mercy killing as an act of respecting ones’ dignity and
also not a violation of her rights, such consensual acts along with other strict conditions
should not be subject to criminal liability at all. It can be said that even in these

56 Bergelson, ‘Consent To Harm’ (n 9) 707.
57 Feinberg (n 40) 354.

58 Ronald Dworkin, Life’s Dominion: An Argument about Abortion and Euthanasia (Harper Collins
Publishers 1993) 217; Keown (n 5) 52-53.
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circumstances of respect, consent alone cannot serve as a defence for deliberate killing,
there are other requirements such as an illness, therefore consent to being killed just for

gratification should neither provide complete nor partial defence.*
5. Conclusion

In summary, it can be understood that English law embraces consent fully when
absence of consent is an intrinsic and essential element of the offence, as in the
example of rape or trespassing. However, for other physically harmful offences,
consent plays the role of defence only for a limited number of cases, such as, actual
bodily harm, lawful sports and medical treatment, whether in private or not. Although
there are some moral and legal differences between killing for mercy and killing for
gratification, in both cases consent by itself does not constitute a defence for criminal
liability. However, consent does not represent only a defence but also constitutes a
part of personal autonomy which is one of the foundations of modern state. Therefore,
bare legal prohibitions are not regarded as sufficient to explain the reasons behind not
being able to consent for acts concerning one’s own body. Yet, in this paper, the
perception of consent and its limits and impacts has been demonstrated from a
different point of view. Considering paternalistic and subjective moral reasons such
as state or public’s interest in prohibiting its citizens from harming themselves aside
as it may extend the scope of criminal law to an undesirable level, an objective moral
reason ‘human dignity’ as in the Kant’s second formulation of the Categorical
Imperative has been argued to constitute a strong foundation for limiting personal
autonomy. Accordingly, the questions of one’s voluntariness or rationality for
consenting to being killed and the effects of it which may occur on vulnerable
individuals can also be overcame by strict regulations. Dignity is an essential
characteristic of all human beings, therefore a degrading conduct might be wrongful
even if it does not violate the victim’s rights due to consent. In this respect, it has
been stressed that consent as an exercise of personal autonomy remains valid until the
act crosses the boundaries of degrading human dignity to a serious degree. When the
consenter’s dignity is violated, meaning when she is treated as a mere means to her
end rather than as end in itself, consent loses its power as a justifying reason. In the
light of given considerations, although it may be acknowledged that consent reduces
the wrongfulness of the act to a certain degree, consent alone should never provide a
defence for those who deliberately kill others.

59  Bergelson, ‘The Right to Be Hurt’ (n 8); Bergelson, ‘Consent to Harm’ (n 9).
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biiyiik alintilar) gerekli izin ve tesekkiirler kullanilmalidir. Bagka yazarlarin, katkida bulunanlarin
caligmalar1 ya da yararlanilan kaynaklar uygun bigimde kullanilmali ve referanslarda belirtilmelidir.

Gonderilen makalede tiim yazarlarin akademik ve bilimsel olarak dogrudan katkisi olmalidir.
Bu baglamda “yazar” yaymlanan bir arastirmanin kavramsallastirilmasina ve dizaynina, verilerin
elde edilmesine, analizine ya da yorumlanmasina belirgin katki yapan, yazimnin yazilmasi ya da
bunun igerik agisindan elestirel bicimde gozden gegirilmesinde goérev yapan kisi olarak goriiliir.
Yazar olabilmenin diger kosulu ise, makaledeki calismay1 planlamak veya icra etmek ve/veya
revize etmektir. Fon saglanmasi, veri toplanmasi ya da arastirma grubunun genel siipervizorliigii
tek bagina yazarlik hakki kazandirmaz. Yazar olarak gosterilen tiim kisiler, sayilan tiim dlgiitleri
karsilamal1 ve yukaridaki 6lgiitleri karsilayan her kisi, yazar olarak gosterilmelidir. Yazarlarin isim
siralamasi ortak verilen bir karar olmalidir. Tiim yazarlar, yazar siralamasini Telif Hakki Devir
Formunda imzali olarak belirtmek zorundadirlar.

Yazarlik i¢in yeterli Olciitleri karsilamayan, ancak calismaya katkisi olan tim Kkisiler,
“tesekkiir/bilgiler” kisminda siralanmalidir. Bunlara sadece teknik destek saglayan, yazima
yardimei1 olan ya da sadece genel bir destek saglayan, finansal ve materyal destegi sunan kisiler
ornek olarak gosterilebilir.

Biitiin yazarlar, arastirmanin sonuglarimi ya da bilimsel degerlendirmeyi etkileyebilme potansiyeli
olan finansal iliskiler, ¢ikar catismasi ve cikar rekabetini beyan etmelidirler. Bir yazar kendi
yayinlanmis yazisinda belirgin bir hata ya da yanliglik tespit ederse, bu yanlisliklara iliskin diizeltme

ya da geri ¢ekme i¢in editor ile hemen temasa gegme ve isbirligi yapma sorumlulugunu tasir.

Editor ile Hakem Sorumluluklari ve Degerlendirme Siireci
Editér; makaleleri, yazarlarin etnik kokeninden, cinsiyetinden, cinsel yoOneliminden,
uyrugundan, dini inancindan, siyasi ve felsefi diisiincesinden bagimsiz olarak degerlendirir. Ayrica

editor, yayina gonderilen makalelerin adil bir sekilde ¢ift tarafli kor hakem degerlendirmesinden
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gecmelerini saglar. Gonderilen makalelere iliskin tiim bilginin, makale yayinlanana kadar gizli
kalacagini garanti eder. Hakemden gelen rapor dogrultusunda yazinin yaymlanmasina, yazardan
rapor cergevesinde diizeltme istenmesine ya da yazinin geri gevrilmesine karar verir ve yazari
durumdan en kisa siirede haberdar eder. Editér, icerik ve yaymin toplam kalitesinden sorumludur.
Ayrica editor, gerektiginde hata sayfas: yayinlamali ya da diizeltme yapmalidir.

Editor; yazarlar, editorler ve hakemler arasinda catigsmaya izin vermez. Hakem atama konusunda
tam yetkiye sahiptir ve dergide yayimlanacak makalelerle ilgili nihai karar1 vermekle yiikiimliidiir.
Yayin etigi konusunda COPE kaynagina bakabilirsiniz.

https://publicationethics.org/files/u7141/1999pdf13.pdf

Hakemler; makaleleri, yazarlarin etnik kokeninden, cinsiyetinden, cinsel yoneliminden,
uyrugundan, dini inancindan, siyasi ve felsefi diisiincesinden bagimsiz olarak degerlendirirler.
Arastirmayla ilgili, yazarlarla ve/veya aragtirmanin finansal destekgileriyle ¢ikar catismalari
olmamalidir. Degerlendirmelerinin sonucunda tarafsiz bir yargiya varmalidirlar. Hakemler,
yazarlarm atifta bulunmadig1 konuyla ilgili yaymlanmis galigmalari tespit etmelidirler. Gonderilmis
yazilara iliskin tiim bilgilerin gizli tutulmasini saglamali ve yazar tarafindan herhangi bir telif
hakkinin ihlal edildigini ve intihal yapildigini fark ederlerse editore raporlamalidirlar. Hakem,
makale konusu hakkinda kendini vasiflt hissetmiyor ya da zamaninda geri doniis saglayamayacagini
diistinliyorsa, editdre bu durumu derhal bildirmeli ve editdrden hakem siirecine kendisini dahil
etmemesini istemelidir.

Degerlendirme siirecinde editdr, hakemlere goézden gecirme igin gonderilen makalelerin,
yazarlarin 6zel miilkii oldugunu ve bunun imtiyazli bir iletisim oldugunu agikg¢a belirtir. Hakemler
ve yaym kurulu iyeleri, bagka kisilerle makaleleri tartisamazlar. Hakemlerin kendileri igin
makalelerin kopyalarini ¢ikarmalarina izin verilmez. Ayrica hakemler, editdriin izni olmadan
makaleleri bagkasina veremezler. Yazarin ve editoriin izni olmadan hakemlerin gézden gegirmeleri
basilamaz ve agiklanamaz. Hakemlerin kimliginin gizli kalmasma 6zen gosterilmelidir. Bazi
durumlarda editoriin karartyla, ilgili hakemlerin makaleye ait yorumlar1 ayni makaleyi yorumlayan
diger hakemlere gonderilerek hakemlerin bu siiregte aydinlatilmasi saglanabilir.

Degerlendirme siireciyle ilgili olarak COPE kaynagina bakabilirsiniz:

https://publicationethics.org/files/Ethical Guidelines For Peer Reviewers 2.pdf

ACIK ERIiSIM iLKESI

Ceza Hukuku ve Kriminoloji Dergisi (Journal of Penal Law and Criminology), tiim igerigi okura
ya da okurun dahil oldugu kuruma {icretsiz olarak sunulur. Okurlar, ticari amag haricinde, yayinci
ya da yazardan izin almadan dergi makalelerinin tam metnini okuyabilir, indirebilir, kopyalayabilir,

arayabilir ve link saglayabilir. Bu durum, BOAI agik erigim tanimiyla uyumludur.
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YAYIN ETIiGi

ilke ve Standartlar

Ceza Hukuku ve Kriminoloji Dergisi (Journal of Penal Law and Criminology), yayin etiginde
en yiiksek standartlara bagli olup Committee on Publicatin Ethics (COPE) tarafindan gelistirilen
yayn etigi ilkelerini ve tavsiyelerini gozetir.

Gonderilen tiim makaleler orijinal, yayinlanmamis ve baska bir dergide degerlendirme siirecinde
olmamalidir. Her bir makale, editorlerden biri ve en az iki hakem tarafindan ¢ift tarafli kor hakem
degerlendirmesinden gegirilir. Intihal, duplikasyon, sahte yazarlik, arastrma/veri fabrikasyonu,
makale dilimleme, dilimleyerek yayin, telif haklar ihlali ve ¢ikar ¢atigmasinin gizlenmesi, etik dis1
davraniglar olarak kabul edilir.

Kabul edilen etik standartlara uygun olmayan tiim makaleler yayindan ¢ikarilir. Buna yayindan
sonra tespit edilen olas1 kuraldist uygunsuzluklar igeren makaleler de dahildir.

Olas1 bilimsel etik dis1 davranislar ve etik yayin ihlali durumunda, COPE Ethics Flowcharts dikkate
alinir: https://publicationethics.org/files/Full set of flowcharts Turkey 2017%20%281%29.pdf

YAZILARIN HAZIRLANMASI

1. Makale gonderimi online olarak, http://jplc.istanbul.edu.tr izerinden yapilmalidir.

2. Gonderilen yazilar, yazinin yaymlanmak iizere gonderildigini ifade eden, makale tiiriinii belirten
ve makaleyle ilgili bilgileri igeren (bkz: Son Kontrol Listesi) bir mektup; yazinin elektronik
formunu iceren Microsoft Word 2003 ve {izerindeki versiyonlari ile yazilmis elektronik dosya

ve tiim yazarlarin imzaladig1 Telif Hakki Devir Formu eklenerek gonderilmelidir.

3. Yaymlanmak iizere gonderilen makale ile birlikte yazar bilgilerini iceren kapak sayfasi
gonderilmelidir. Kapak sayfasinda, makalenin bashigi, yazar veya yazarlarm baglt bulunduklari
kurum ve unvanlari, kendilerine ulasilabilecek adresler, cep, is ve faks numaralar1 ve e-posta
adresleri yer almalidir (bkz. Son Kontrol Listesi).

4. Dergide, hakem denetiminden gecen calismalar disinda, karar incelemesi, kitap incelemesi,
mevzuat degerlendirmesi ve bilgilendirici notlara da yer verilir. Bu nitelikteki yazilarin kabulii
veya geri ¢evrilmesi, Editorler ve Yayin Kurulu tarafindan yapilir.

Gonderilen yazilarla ilgili tim yazigmalar ilk yazarla yapilir.

6. Yazarlarin dergiye gonderdikleri ¢aligmalarin derginin kurallarina uygun oldugu kabul edilir.
Bilimsel arastirma ve etik kurallarina uyulmadigi veya olaganin iizerinde yazim yanliglarinin
tespit edildigi yazilar, Editorler ve Yayin Kurulu tarafindan geri ¢evrilir.

7. Gonderilen caligmalarin yazi karakteri Times New Roman ve yazi biiyiikliigii-14 punto olmasi

gereken boliim basliklart ve 10 punto olmasi gereken dipnotlar disinda- 12 punto olmas: gerekir.
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10.

11.

12.

13.

14.

15.

16.
17.

Satir araliklarinin da 1.5 degerinde olmasi gerekir. Yararlanilan kaynaklara iliskin dipnotlar
sayfa altinda yer almalidir.

Yazar/yazarlarin adlart ¢aligmanin basliginin hemen altinda saga bitisik sekilde verilmelidir.
Ayrica yildiz dipnot seklinde (*) yazarin unvani, kurumu ve e-posta adresi ve telefonu sayfanin
en altinda dipnotta belirtilmelidir.

Caligsmalarin baslica su unsurlar igermesi gerekmektedir: Tiirkge Baslik, Tiirk¢e 6z ve anahtar
kelimeler; Ingilizce baslik, Ingilizce 6z ve anahtar kelimeler; Ingilizce genisletilmis 6zet, ana
metin béliimleri, son notlar ve kaynaklar.

Giris boliimiinden 6nce 100-200 sozciik arasinda c¢aligmanin kapsamini, amacini, ulasilan
sonuglar1 ve kullanilan yontemi kaydeden Tiirkge ve Ingilizce 6z ile 600-800 kelimelik
Ingilizce genisletilmis 6zet yer almalidir. Calismanin Ingilizce bashig: Ingilizce 6ziin izerinde
yer almalidir. Ingilizce ve Tiirkce 6zlerin altinda ¢alismanin icerigini temsil eden 3 Ingilizce, 3
Tiirkge anahtar kelime yer almalidir.

Arastirma yazilarinda sorunsalin betimlendigi ve calismanin oneminin belirtildigi GIRIS
boliimiini “Amag ve Yontem”, “Bulgular”, “Tartisma ve Sonug”, ”Son Notlar” “Kaynaklar”
ve “Tablolar ve Sekiller” gibi boliimler takip etmelidir. Derleme ve yorum yazilari i¢in ise,
calismanin O6neminin belirtildigi, sorunsal ve amacin somutlagtirildigi “Giris” boliimiiniin
ardindan diger bolimler gelmeli ve ¢aligsma “Tartigma ve Sonug”, ”Son Notlar”, “Kaynaklar”
ve “Tablolar ve Sekiller” seklinde bitirilmelidir.

Calismanin sonunda, kullanilan kaynaklarin yazar soyadma gore alfabetik siraya dizildigi
kaynakgaya yer verilmelidir. Ayrica eserde kullanilan kaynaklar dipnotunda veya metin
icerisinde kisa olarak yer almalidir.

Eserlerin tablo veya grafik igermesi durumunda ayr1 bir excel dosyasi ile ham verilerin eserle
birlikte gonderilmesi zorunludur. Caligmalarda tablo, grafik ve sekil gibi gostergeler ancak
caligmanin takip edilebilmesi agisindan gereklilik arz ettigi durumlarda, numaralandirilarak,
tanimlayici bir baslik ile birlikte verilmelidir.

Kurallar dahilinde dergimize yaymlanmak iizere gonderilen ¢aligmalarin her tiirlii sorumlulugu
ve ¢aligmada gecen goriisler yazar/yazarlarina aittir.

Hakem raporlart dogrultusunda yazarlardan, metin iizerinde bazi diizeltmeler yapmalari
istenebilir.

Dergiye gonderilen ¢aligmalar yayinlansin veya yayinlanmasin geri génderilmez.

Yayin kurulu tarafindan yayilanmasi uygun bulunan makalelerin tiim yayin haklari, elektronik
ortamda tam metin olarak yayimmlamak da dahil olmak iizere Istanbul Universitesi Hukuk
Fakiiltesi, Ceza Hukuku ve Kriminoloji Arastirma ve Uygulama Merkezi’ne aittir. Yazarlar
telif haklarim Universite’ye devretmis sayilirlar. Yazarlara telif {icreti 6denmez. Eser sahibine

iki adet dergi gonderilir.
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KAYNAKLAR

Derleme yazilari, okuyucular i¢in bir konudaki kaynaklara ulagsmayi kolaylagtiran bir arag
olsa da, her zaman orijinal ¢alismay1 dogru olarak yansitmaz. Bu yiizden miimkiin oldugunca
yazarlar orijinal caligmalar1 kaynak gostermelidir. Ote yandan, bir konuda ¢ok fazla sayida orijinal
caligmanin kaynak gosterilmesi yer israfina neden olabilir. Birkag anahtar orijinal ¢alismanin
kaynak gosterilmesi genelde uzun listelerle ayni isi goriir. Ayrica gliniimiizde kaynaklar elektronik
versiyonlara eklenebilmekte ve okuyucular elektronik literatiir taramalariyla yayinlara kolaylikla
ulagabilmektedir.

Kabul edilmis ancak heniiz sayiya dahil edilmemis makaleler Early View olarak yayinlanir ve
bu makalelere atiflar “advance online publication” seklinde verilmelidir. Genel bir kaynaktan elde
edilemeyecek temel bir konu olmadikg¢a “kisisel iletigimlere” atifta bulunulmamalidir. Eger atifta
bulunulursa parantez i¢inde iletisim kurulan kisinin ad1 ve iletisimin tarihi belirtilmelidir. Bilimsel
makaleler i¢in yazarlar bu kaynaktan yazil izin ve iletisimin dogrulugunu gosterir belge almalidir.
Kaynaklarin dogrulugundan yazar(lar) sorumludur. Tiim kaynaklar metinde belirtilmelidir.

Kaynaklar alfabetik olarak siralanmalidir.

Referans Stilli ve Format1

Ceza Hukuku ve Kriminoloji Dergisi’nin referans sistemi OSCOLA’dir (Oxford Standard
for the Citation of Legal Authorities). OSCOLA, Oxford Universitesi tarafindan yayinlanmis
bir sistemdir. Ayrintili bilgi ve 6rnekler i¢in: https://www.law.ox.ac.uk/research-subject-groups/

publications/oscola.

SON KONTROL LiSTESI

Asagidaki listede yer alan hususlarin eksik olmadigindan emin olun:
e  Editére mektup
*  Makalenin tiirii
» Bagka bir dergiye gonderilmemis oldugu bilgisi
* Sponsor veya ticari bir firma ile iliskisi (varsa belirtiniz)
» Istatistik kontroliiniin yapildig1 bilgisi (arastirma makaleleri icin)
+ Ingilizce yoniinden kontroliiniin yapildig1 bilgisi
* Yazarlara Bilgide detayl olarak anlatilan dergi politikalarinin gbzden gegirildigi
+ Kaynaklarmm OSCOLA’ya gore belirtildigi
e Telif Hakki Devir Formu

e Daha dnce basilmig materyal (yazi-resim-tablo) kullanilmis ise izin belgesi
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e Makale kapak sayfast

Makalenin tiirii

Makalenin Tiirkce ve Ingilizce bashigi

Yazarlarin ismi soyadi, unvanlar1 ve bagli olduklari kurumlar (iiniversite ve fakiilte
bilgisinden sonra sehir ve iilke bilgisi de yer almalidir), e-posta adresleri

Sorumlu yazarin e-posta adresi, agik yazisma adresi, is telefonu, GSM, faks nosu

Tiim yazarlarin ORCID’leri

e Makale ana metni dosyast

Makalenin Tiirkge ve Ingilizce baghig

Ozetler 180-200 kelime Tiirkge ve 180-200 kelime Ingilizce

Anahtar Kelimeler: 3 adet Tiirkce ve 3 adet Ingilizce

Makale Tiirkge ise, Ingilizce genisletilmis Ozet (Extended Abstract) 600-800 kelime
Makale ana metin boliimleri

Tesekkiir (varsa belirtiniz)

Kaynaklar

Tablolar-Resimler, Sekiller (baslik, tanim ve alt yazilariyla)

ILETiSiM iCiN

Bas Editor: Prof. Dr. Adem Soziier

E-mail:
Tel:
Faks:

asozuer@istanbul.edu.tr
+90212 44001 05
+90 212 512 41 35

Website:  http:/jplc.istanbul.edu.tr

E-mail:
Adres:

jplc@istanbul.edu.tr

Istanbul Universitesi

Hukuk Fakiiltesi

Ceza Hukuku ve Kriminoloji Arastirma ve Uygulama Merkezi
34116, Beyazit

Istanbul - Tiirkiye
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DESCRIPTION

Journal of Penal Law and Criminology (Ceza Hukuku ve Kriminoloji Dergisi) is an open
access, peer-reviewed, scholarly journal published biannually in June and December. It has been
an official publication of Istanbul University Faculty of Law, Criminal Law and Criminology

Research and Practice Center.

AIM and SCOPE

Journal of Penal Law and Criminology (Ceza Hukuku ve Kriminoloji Dergisi) focuses
primarily on penal law and criminology, and also welcomes the articles on subjects related
with crime and criminality. The journal aims to offer an international platform for exchange of
knowledge and contribute to the field in all aspects with high quality content. Besides articles in
Turkish, articles in English, German, French, Spanish and Italian are included within the journal.
The target group of the journal consists of academicians, researchers, professionals, students,

related professional and academic bodies and institutions.

EDITORIAL POLICIES AND PEER REVIEW PROCESS

Publication Policy
The subjects covered in the manuscripts submitted to the Journal for publication must be in
accordance with the aim and scope of the journal. The journal gives priority to original research

papers submitted for publication.

General Principles

Only those manuscripts approved by its every individual author and that were not published
before in or sent to another journal are accepted for evaluation.

Submitted manuscripts that pass preliminary control are scanned for plagiarism using
iThenticate software. After plagiarism check, the eligible ones are evaluated by editor-in-chief
for their originality, methodology, the importance of the subject covered and compliance with the
journal scope.

For quoted texts, tabulated data and graphics from published papers, author has to obtain
permission from the author(s) or the owner of the publishing rights of the source article and
indicate the allowance in the paper. Author(s) is responsible to obtain such permissions.

Short presentations that took place in scientific meetings can be referred if indicated in the

article. The editor sends the paper matching the formal rules to three national/international referees
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for evaluation and gives green light for publication upon modification by the author in accordance
with the referees’ claims.

In case that the manuscript is translation, the editor sends it to one referee. Changing the name
of an author (omission, addition or order) in papers submitted to the Journal requires written
permission of all declared authors.

Refused manuscripts and graphics are not returned to the author.

The copyright of the published articles and pictures belong to the Journal.

Author Responsibilities

It is authors’ responsibility to ensure that the article is in accordance with scientific
and ethical standards and rules. And authors must ensure that submitted work is original.
They must certify that the manuscript has not previously been published elsewhere or is not
currently being considered for publication elsewhere, in any language. Applicable copyright
laws and conventions must be followed. Copyright material (e.g. tables, figures or extensive
quotations) must be reproduced only with appropriate permission and acknowledgement. Any
work or words of other authors, contributors, or sources must be appropriately credited and
referenced.

All the authors of a submitted manuscript must have direct scientific and academic
contribution to the manuscript. The author(s) of the original research articles is defined as a

59

person who is significantly involved in “conceptualization and design of the study”, “collecting
the data”, “analyzing the data”, “writing the manuscript”, “reviewing the manuscript with a
critical perspective” and “planning/conducting the study of the manuscript and/or revising it”.
Fund raising, data collection or supervision of the research group are not sufficient roles to be
accepted as an author. The author(s) must meet all these criteria described above. The order
of names in the author list of an article must be a co-decision and it must be indicated in the

Copyright Release Form.

The individuals who do not meet the authorship criteria but contributed to the study must take
place in the acknowledgement section. Individuals providing technical support, assisting writing,
providing a general support, providing material or financial support are examples to be indicated
in acknowledgement section.

All authors must disclose all issues concerning financial relationship, conflict of interest, and
competing interest that may potentially influence the results of the research or scientific judgment.
When an author discovers a significant error or inaccuracy in his/her own published paper, it is
the author’s obligation to promptly cooperate with the Editor-in-Chief to provide retractions or

corrections of mistakes.
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Responsibility for the Editors, Reviewers and Review Process

Editors evaluate manuscripts for their scientific content without regard to ethnic origin, gender,
sexual orientation, citizenship, religious belief, political or philosophy of the authors. They provide
a fair double-blind peer review of the submitted articles for publication. They ensure that all the
information related to submitted manuscripts is kept as confidential before publishing.

Editors are responsible for the contents and overall quality of the publication. They must publish
errata pages or make corrections when needed.

Editor does not allow any conflicts of interest between the authors, editors and reviewers. Only
he has the full authority to assign a reviewer and is responsible for final decision for publication of
the manuscripts in the Journal.

Please review the COPE publication ethics guidelines on

https://publicationethics.org/files/u7141/1999pdf13.pdf

Reviewers evaluate manuscripts based on content without regard to ethnic origin, gender,
sexual orientation, citizenship, religious belief, political or philosophy of the authors. They must
have no conflict of interest with respect to the research, the authors and/or the research funders.
Their judgments must be objective.

Reviewers should identify the relevant published work that has not been cited by the authors.
They must ensure that all the information related to submitted manuscripts is kept as confidential
and must report to the Editor if they are aware of copyright infringement and plagiarism on the
author’s side.

A reviewer who feels unqualified to review the topic of a manuscript or knows that its
prompt review will be impossible should notify the Editor and excuse himself from the review
process.

The editor informs the reviewers that the manuscripts are confidential information and that this is
a privileged interaction. The reviewers and editorial board cannot discuss the manuscripts with other
persons. The reviewers are not allowed to have copies of the manuscripts for personal use and they
cannot share manuscripts with others. Unless the authors and editor permit, the reviews of referees
cannot be published or disclosed. The anonymity of the referees is important. In particular situations,
the editor may share the review of one reviewer with other reviewers to clarify a particular point.

Please review the COPE publication ethics guidelines on:

https://publicationethics.org/files/Ethical Guidelines For Peer Reviewers 2.pdf

OPEN ACCESS STATEMENT

Journal of Penal Law and Criminology (Ceza Hukuku ve Kriminoloji Dergisi) is an open

access journal which means that all content is freely available without charge to the user or his/her
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institution. Users are allowed to read, download, copy, print, search, or link to the full texts of the
articles in this journal without asking prior permission from the publisher or the author. This is in

accordance with the BOAI definition of open access.

PUBLICATION ETHICS AND PUBLICATION MALPRACTICE STATEMENT

Standards and Principles

Journal of Penal Law and Criminology (Ceza Hukuku ve Kriminoloji Dergisi) is committed to
upholding the highest standards of publication ethics and pays regard to the following principles
of Publication Ethics and Malpractice Statement which is based on the recommendations and
guidelines for journal editors developed by the Committee on Publication Ethics (COPE).

All submissions must be original, unpublished (including as full text in conference proceedings),
and not under the review of any other publication synchronously. Each manuscript is reviewed by
one of the editors and at least two referees under double-blind peer review process. Plagiarism,
duplication, fraud authorship/denied authorship, research/data fabrication, salami slicing/salami
publication, breaching of copyrights, prevailing conflict of interest are unnethical behaviors.

All manuscripts not in accordance with the accepted ethical standards will be removed from the
publication. This also contains any possible malpractice discovered after the publication. In accordance
with the code of conduct we will report any cases of suspected plagiarism or duplicate publishing.

For dealing with cases of possible scientific misconduct and breach of publication ethics, COPE
Ethics Flowcharts are taken into consideration: https://publicationethics.org/files/Full set of
flowcharts_Turkey 2017%20%281%29.pdf

MANUSCRIPT ORGANIZATION AND FORMAT

1. Manuscripts should be submitted online via http://jplc.istanbul.edu.tr

2. All the manuscripts submitted must be accompanied by a cover letter indicating that the
manuscript is intended for publication, specifying the article category (i.e. research article etc.)
and including information about the manuscript (see the Submission Checklist). In addition, a

Copyright Release Form that has to be signed by all authors must be submitted.

3. Atitle page including author information must be submitted together with the manuscript. The
title page is to include fully descriptive title of the manuscript and, affiliation, title, e-mail
address, postal address, phone and fax number of the author(s) (see The Submission Checklist).

4. Apart from peer-reviewed manuscripts, reviews of judgements, book reviews, legislation
assessments and informative notes are included within the Journal. The acceptance or the

rejection of the above mentioned works is made by the Editorial Board.
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13.
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15.
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All correspondence will be sent to the first-named author unless otherwise specified.

It is accepted that the submitted manuscripts are in line with the journal’s rules. In case that
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