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Dear Readers,

The aim of the Journal of Penal Law and Criminology which has been indexed in the Web of
Science for the past four issues, is to develop its content to contribute to academia and this latest
issue is no different. To institutionalize the publication process, the article submission, editing, and
referee phases have continued to be conducted using the ScholarOne system. Therewith, the Journal
of Penal Law and Criminology, already having competent national referees, has had the opportunity
to include international referees in its process, thereby fortifying the academic standing of the
journal.

In this issue, Galma Akdeniz, has examined the concept of “Homicide Trends in Turkey: A Review
of Publicly Available Data” which discusses and compares homicide related statistics from official
sources in Turkey, in an attempt to identify trends in homicides. Up until now, no study has looked at
national homicide trends by triangulating different data sources.

Avraham Levi's article in this issue suggests that witnesses in 6-person lineups achieve more
identifications by discounting lineup members and selecting from the remaining.

Boran Ali Mercan has written about victim-offender encounters in restorative justice practices
and emotional representations versus genuine affects. Analyzing from a psychosocial criminological
perspective, his paper offers a conceptual distinction between emotion and affect, and further
argues that emotion refers to symbolic bodily-linguistic signifiers being adaptable and consciously
manipulable according to social contexts, whilst affect indicates an energy or intensities experienced
unconsciously and not being symbolized.

As one of the authors included in this issue, Besa Arifi delivers her article on Drivers to Violent
Extremism in South Eastern Europe - the North Macedonian Context. This is significant because the
Balkans are usually unjustly overlooked when discussing terrorism and violent extremism in the
world today. Although not a region where many terrorist incidents occur, the Balkans are the main
‘suppliers’ of Foreign Terrorist Fighters (FTFs) who fight in the Middle East. International statistics
rank Kosovo, Bosnia and Herzegovina and Albania as the biggest sources of FTFs per capita of state
population.

In Mehmet Maden’s contribution, he delivers a comparative examination of some basic concepts
and general structure of the criminal law relating to food.

During the course of this past year, our Center has co-operated with the Turkish Court of
Cassation (Yargitay), in organizing the 14" Turkish Criminal Law Days, held in Istanbul between 14 -
16 June 2019. This year’s focus for the Criminal Law Days event was crimes against sexual integrity.
This year the event was dedicated to our beloved colleague, Prof. Dr. ibrahim DULGER, who passed
away at a young age. On another note, | would like to inform you that next year we will hold the 15%
Turkish Criminal Law Days as an international academic event.

This theme was discussed not only by a remarkable amount of Turkish academics from different
universities, also members of the Court of Cassation, judges and prosecutors. Following the Criminal
Law Days, our Center looks forward to our upcoming international events. The first of those will be

the 7t edition of the International Human Rights ‘Law on the Bosphorus’ Summer School, with the



collaboration of Leiden Law School of Leiden University, which will take place in August at Istanbul
University. Furthermore, between the 7% and 11" of July, the fourth occurrence of the tripartite
comparative criminal law seminar between Turkey, Germany and Hungary on democracy and
criminal law will be held in Konstanz, Germany.

Another landmark event of our instituting is the International Crime and Punishment Film
Festival, launched in 2011 under the over-arching theme of Justice for All, will be held for the ninth
time in Istanbul between 22 - 28 November 2019. The chosen theme for this year Justice in the
Virtual World. The virtual world emerging from the Internet has had a massive and direct impact
on all aspects of economic, social and cultural life, completing and/or displacing pre-Internet
forms of human social and business interactions. As the virtual environment and the connectivity
it brings with it grows, so do the opportunities for human advancement. Meanwhile, from a legal
standpoint, the virtual domain presents formidable challenges, confronting national, international
and transnational regulators with the most complex of questions, not only as to how to legally
manage the digital world and its connection to the physical realm, but also as to how to manage and
enforce choices which are made in that regard, at the same time as keeping up with the rapid pace
of technological development.

The Journal of Penal Law and Criminology has evolved into a journal in which English language
contributions are dominant. Particularly through its name, its purpose has been to expand, develop,
and maintain academic relations with peers in different countries and to solidify the Journal of Penal
Law and Criminology’s position as a journal published in Turkey but with an international reputation.
Thus, in line with the stated publishing policy of our journal, as the editorial board, we hope that
publishing in Turkey in English will have a positive effect on the international reputation of Turkish
journals. Hoping that this issue provides a valuable contribution and benefit to our readers, we
present it to you with appreciation and with many thanks to all contributors.

Prof. Dr. Adem SOZUER

Istanbul University Faculty of Law

Director of Criminal Law and Criminology Research and Application Center
Editor-in-Chief
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Tiirkiye’de Oldiirme Egilimleri: Kamuya Acik Verilerin bir
Degerlendirmesi
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ABSTRACT

In this paper, homicide related statistics from official sources in Turkey have been compared, in an attempt to identify trends
in homicides. Up until now no study has looked at national homicide trends by triangulating different data sources. Data
has been extracted from a variety of sources, covering data from agencies from every step of the criminal justice process:
Cause of death data, police, prosecution and adjudication data, and prison data. Time period covered included the last
20 years, however due to the lack of availability the time range was different for different types of data. It was found that
all those types of data suffer from some limitations, and that it is very difficult to compare data from different sources. In
particular, it was found that changes in what is counted and how, made it hard to identify trends over longer periods of time.
Further, it was found that administrative decisions that determine how data are collected complicate interpretation and
reduce the validity of data. Counting units are inconsistent across different sources making cross-checking problematic.
Finally human error in data entry was found to reduce data reliability. Despite these drawbacks, an attempt is made to
identify potential trends.

Keywords: Homicide, crime data, murder

oz

Bu makalede Turkiye'de oldirme sucu konusunda egilimleri tespit etmek amaciyla, cesitli resmi kaynaklardan
erisilebilen istatistikler karsilastinlmistir. Simdiye dek 6ldiirme sugu konusunda ulusal seviyede istatistikleri bu sekilde
karsilastiran bir calisma yapilmamistir. Veritabani olusturmak igin, ceza adaleti stirecinin tim adimlarini temsil eden
kurumlarin verileri derlenmistir: Oliim nedeni istatistikleri, polis istatistikleri, savcilik ve yargilama istatistikleri, ve cezaevi
istatistikleri. Veritabanina dahil edilen veriler son 20 seneyi kapsamaktadir. Fakat veri erisilebilirligi kurumdan kuruma
degiskenlik gosterdiginden dolayi, verilerin kapsadigi dénem tiim veriler icin ayni degildir. Degerlendirmede tiim bu
farkli veri gesitlerinin bir takim eksiklikleri oldugu ve farkl kaynaktan elde edilen verilerin karsilastirlmasinin ¢ok zor
oldugu tespit edilmistir. Ozellikle, sayilan Unitelerdeki ve sayma ydnetmelerindeki degisiklikler ortaya cikan zaman
serilerinin anlasilmasini zorlastirmaktadir. Verilerin nasil toplanacagini belirleyen idari kararlar verilerin gegerliligini
distrmektedir. Kurumdan kuruma sayilma tnitelerinin farklilik gostermesi karsilikl veri kontroliint zorlastirmaktadir.
Son olarak da insan hatalari verilerin gegerliligini distirmektedir. Tum bu dezavantajlara ragmen, veriler karsilastirilarak
oldiirme konusunda ortak egilimler tespit edilmistir.
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1. Introduction

Killing another person is considered to be one of the most serious crimes, drawing
interest from both the public and researchers. The fact that data on homicide are usually
more available, and of better quality than data for other types of offences' allows it to
be studied with more confidence than other types of crime. Furthermore, homicide rates
have been called by the UN Economic and Social Council “...the single most reliable
crime indicator” (2017: 4), meaning that interest in homicide goes beyond interest in a
single type of crime — it can be taken as a general indicator of levels of violence.

In this study the aim is twofold. On the one hand it is to explore different types of
homicide data that are available for Turkey, and provide an overview of their scopes,
and relative advantages and disadvantages. On the other hand, it is to identify
homicide trends in Turkey, as no such overview has been published yet, leaving a
major gap in our understanding of crime in the third most populous country in Europe.

Empirical research on homicide in Turkey consists mostly of studies with forensic
focus. These are mostly studies with a relatively narrow scope, and there are no
comprehensive studies exploring trends on a national level. Most focus on only a
particular subtype of homicide, such as filicide,”> parricide,” homicide-suicide,*
robbery-related homicide,’ elderly homicide,’ blood feuds’, or honour killings.® The

1 Gary LaFree and Kriss A Drass, ‘Counting Crime Booms Among Nations: Evidence for Homicide
Victimization Rates, 1956 to 1998’ (2002) 40(4) Criminology 769; Paul Smit and Rinke R de Jong and
Catrien CJH Bijleveld, ‘Homicide Data in Europe: Definitions, Sources, and Statistics” in Marieke CA
Liem and William Alex Pridemore (eds) Handbook of European Homicide Research (Springer 2012).

2 Mustafa Karakus and others, ‘Filicide Cases in Turkey, 1995-2000° (2003) 44(5) Croatian Medical Journal
592.

3 Umit Naci Giindogmus and Umit Biger and Basar Colak, ‘Kocaeli’nde Ebeveyn Oldiirmeler’ (2000) 5(3)
Adli Tip Biilteni 236.

4 Ramazan Akcan and others, ‘Cinayet-kompleks Intihar: Ikili Oliimiin Nadir Bir Alt Tipi® (2016) 43(2)
Dicle Tip Dergisi 367; Kamil Hakan Dogan and others, ‘Homicide-Suicide in Konya, Turkey Between
2000 and 2007° (2010) 55(1) Journal of Forensic Sciences 110; Mustafa Burak Sayhan and others,
‘Oldiirme Ardmdan Ozkiyim: Olgu Sunumu ve Literatiirin Gézden Gegirilmesi’ (2011) 12 Anatolian
Journal of Psychiatry/Anadolu Psikiyatri Dergisi 312.

5 Mehmet Sunay Yavuz and others, ‘Robbery-Related Homicides of Taxi Drivers in Three Big Cities of
Turkey Between 1996 and 2006’ (2010) 27(1) Trakya Universitesi Tip Fakiiltesi Dergisi 59.

6 Ozlem Erel and Serpil Aydin-Demirag and Ufuk Katkici, ‘Homicide and Suicide in the Elderly: Data From
Aydn’ (2011) 14(4) Turkish Journal of Geriatrics 306.

7 Tiilin Giilsen i¢li, ‘Blood Feud in Turkey: A Sociological Analysis> (1994) 34(1) The British Journal of
Criminology 69.

8  Recep Dogan, ‘The Profiles of Victims, Perpetrators, and Unfounded Beliefs in Honor Killings in Turkey’
(2014) Homicide Studies 18(4) 389; Cem Zeren and Esra Kiriktir and Muhammet Mustafa Arslan,
‘Evlilikte Tore Etkisi Sonucu Ikili Oliim’ (2012) 39(2) Dicle Tip Dergisi 306.
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majority also further limit the cases included into the study to just one city, such as
Istanbul,’ Kocaeli,'* Kahramanmaras,'' Aydin,'? Konya,'* or Adana.'*

One of the difficulties associated with studying homicide, as is with studying any
other type of crime, is that one must settle on a particular definition, and then be able
to access data that satisfies it. Legal definitions of homicide vary from country to
country,” depending on their laws and legal traditions, but the common requirement is
that a person is killed, there has been at least some presence of intention, that the
offender was a human, and the killing was unlawful.'® Non-intentional killing, resulting
in death, may be similar to a homicide in terms of its consequence for the victim, but
it is dissimilar in the terms of the intent, which is commonly a crucial part of the
homicide definition.'” Each country uses its own definition in the collection of the
data, but even within a country, different agencies that collect data may be using
different definitions. In Turkey homicide is defined by articles 81, 82 and 83 of Turkish
Criminal Code (2004): Article 81 defines intentional killing as an offence, Article 82
defines aggravating circumstances, and Article 83 defines killing by omission.

Commonly, homicide is studied using medical and criminal justice system data.'®
Medical data (also called “cause of death” data) are usually aggregated into vital
statistics that are commonly publicly available both nationally, as well as
internationally through the World Health Organisation’s (WHO) database. Criminal
justice system data are much more varied, and include data collected by the law
enforcement, judicial, and correctional agencies. There is great variability in
collection and publication of such data across different counties."

9  Aytekin Geleri and Mesut Demirbilek, ‘Crime Victimisation: A Study Into the Profile of Homicide Victims
in Istanbul’ (2006) 8(1) International Journal of Police Science and Management 33.

10  Giindogmus and Biger and Colak (n 3).

11 Zerrin Erkol and others, ‘Kahramanmaras’ta Meydana Gelen Atesli Silah Yaralanmasina Bagh Oliimler’
(2011) 25(1) Adli Tip Dergisi 1.

12 Erel and Aydin-Demirag and Katkici (n 6).

13 Dogan and others (n 4).

14 Ahmet Hilal and others, ‘Homicide in Adana, Turkey: A 5-year review’ (2005) 26(2) The American Journal
of Forensic Medicine and Pathology 141.

15 Enrico Bisogno and Jenna Dawson-Faber and Michael Jandl, ‘The International Classification of Crime
for Statistical Purposes: A New Instrument to Improve Comparative Criminological Perspective’ (2015)
12(5) European Journal of Criminology 535.

16  Smit and de Jong and Bijleveld (n 1).
17  Ibid.
18 Ibid.

19  Marcello F. Aebi and others, European Sourcebook of Crime and Criminal Justice Statistics 2014 (S5th
edition European Institute for Crime Prevention and Control 2014).
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This study will provide a review of all publicly available data related to homicide
for Turkey. This will include cause of death data, police data, judicial data (prosecution,
conviction, and sentencing data), and prison data. Each source will be described in
detail, along with coverage and meta-data information. Problems with each type of

data will be discussed, and finally observable trends will be discussed.

2. Data and Findings
2.1. Cause of Death Data

Tiirkiye Istatistik Kurumu (Turkish Statistical Institute, TUIK) collects cause of
death data, and shares it with Eurostat and WHO. Those statistics are accessible
through TUIK,* Eurostat?’, and WHO? databases, for years 1999-2016, 2011-2015
and 1983-(1984-1986)-2013, respectively. Statistics obtained from the three databases
are identical for years available. Figure 1 shows WHO data for 1983-2008 (ICD 8),
and TUIK data for 2009-2016 (ICD 10).

===WHO (ICD 8)

1400 TOIK {CD-10)

1200
é 1000 / \ 2
§ 800 / \
E 600 / \

- 7 A

200 — ,/ \/_

o] ——

Figure 1. Number of deaths classified as homicide - WHO and TUIK data (1983-2016).

A steep increase in the number of deaths classified as homicides is observable
until mid-1990s, followed by a sharp drop during 1998. Numbers remained relatively
stable until the increase again in 2009, peaking in 2013. The 2009 and 2013 increases
are likely caused by changes in the data collection methodology.

Prior to 2009, the collection of cause of death statistics was not standardized in

20 TUIK, ‘Oliim Nedeni Istatistikleri’ <www.tuik.gov.tr/PreTablo.do?alt_id=1083> accessed 4 December 2018.

21 Eurostat, ‘Database: Cause of Death’ <http://ec.europa.cu/eurostat/web/health/causes-death/data/
database> accessed 4 December 2018; Annual causes of death statistics are available from Causes of death
- deaths by country of residence and occurrence[hlth cd aro] table, (ICD 10 X85-Y09 Y871 code)

22 World Health Organisation, ‘“WHO CoDQLCause of Death Query Online’ <http://apps.who.int/healthinfo/
statistics/mortality/causeofdeath_query/start.php> accessed 4 December 2018.
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Turkey. Rural areas were not consistently included, the extent of the coverage is
unclear, and data were collected and aggregated manually.® For these reasons pre
2009 statistics should be treated as incomplete and unreliable, and observable
fluctuations in the data likely have little to do with any actual trends in homicide.

Furthermore, up until 2008, ICD 8 was used in Turkey for cause of death
classification. In annual statistics (as well as those submitted to WHO) this translated
into aggregated statistics for 150 categories of causes of death. Cause category A148,
which was used for reporting homicide until 2008, aggregates data for Homicide
(“Homicide and injury purposefully inflicted by other persons”, causes E960-E969)
and Legal Intervention (causes E970-E978) categories into a single statistic.>*

In 2009 International Statistical Classification of Diseases and Related Health
Problems 10th Revision (ICD 10) became the standard in Turkey.? With the introduction
of the new classification, trainings for physicians were organised as well, aiming to
improve data collection, which likely had a positive effect on the quality of data.?

ICD 10 defines homicide as “[death due to] injuries inflicted by another person
with intent to injure or kill, by any means”.?” ICD 10 specifically excludes legal
intervention from homicide category. TUIK provides aggregated statistics for deaths
caused by homicide and assault, including ICD 10 codes X85 through to Y09.
Homicide definition in ICD 10 is more exclusive than that in ICD 8 (due to exclusion
of “Legal intervention” cases), and thus one should expect to see a drop in the number
of homicides in 2009, rather than the observable increase. Research indicates that the
introduction of ICD 10 nomenclature in Turkey, which was followed by extensive
training for doctors, improved the quality of data collection. For example it was
found that the variety of causes of death identified in death certificates increased by
60%? following the adoption of ICD 10 and relevant trainings, indicating that “catch

23 TUIK, Resmi Istatististik Program: 2017-2021 (Tiirkiye Istatistik Kurumu Matbaasi 2017) 50.

24  World Health Organisation, “‘WHO Mortality Data Base Documentation’ (1 October 2017 update, World
Health Organization: Department of Information, Evidence and Research 2017) <www.who.int/healthinfo/
statistics/documentation.zip?ua=1> accessed 4 December 2018.

25  Tanzer Korkmaz and Burgin Balaban, ‘Oliim Raporlarinda Belirtilen Oliim Nedenlerinin Kendi Aralarinda ve
ICD Kodlartyla Uyumunun Degerlendirilmesi’ (2014) 52(2) Medical Bulletin of Haseki/Haseki Tip Biilteni 103.

26 Pimnar Okyay and others, ‘Adnan Menderes Universitesi Uygulama ve Arastirma Hastanesi 2008-2009 yilt
Oliim Nedenleri istatistiklerinde Degisim: Bir Miidahale galigmast® (2011) 12(1) ADU Tip Fakiiltesi Dergisi 1.

27  World Health Organisation, ‘International Statistical Classification of Diseases and Related Health Problems 10th
Revision 8’ (2010) <http://apps.who.int/classifications/icd10/browse/2010/en> accessed 4 December 2018.

28  Separate statistics for all subcodes are available from WHO website, and using its on-line database query,
statistics for codes identical to those used by TUIK can be generated World Health Organisation (n 22).

29  Okyay and others (n 26).
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all” categories were used less and cause of death was entered with more specificity.
With this, it is possible that identification of homicide as the cause of death increased

as well, which would explain the observable increase in homicides.

Increase in 2013 is likely related to the change in how death certificates are generated,
which was introduced that year. In 2013, on-line browser based Electronic Death
Notification System (EDNS), managed by Saglik Bakanligi (Ministry of Health - MOH),
was introduced, and it has since been used to generate and submit death certificates for
all deaths regardless of the setting.** Data are then passed on to TUIK for analysis. Cause
of death is determined and entered into the EDNS using a standardised procedure. If
non-natural cause of death becomes evident during the post mortem examination, doctor
conducting the examination is obliged to report this to the legal authorities for medical-
legal postmortem. In cases of suspected homicide, autopsy is mandatory,*' and the cause
of death is determined only after the autopsy is completed. In the meantime “under
investigation” is entered into death certificate, which should be updated once the cause
of death is determined. Section H of the on-line system is equivalent to the International
Form of Medical Certificate of Cause of Death, and doctors can complete it in free hand,
or by using a drop down menu with ICD 10 categories,*? making it easier for doctors to
enter different cause of death categories. Introduction of this new methodology for
issuing death certificates, which simultaneously has become a new data collection
method, must have had an effect on data reliability, scope, and quality.

When it comes to death related statistics, it is evident that it is hard to evaluate the
reliability of statistics generated. While cause of death data have been used extensively
in homicide research, especially for cross-national comparisons,* problems with
using this type of data as indicator of homicide rates has also been discussed.** In

30 Mustafa Talip Sener and Cagr1 Kara, ‘Adli Nitelikli Oliimlerin Belirlenmesi ve izlenecek Yol’ (2014)
24(ek 2) Genel Tip Dergisi 58; TUIK (n 23) 60.

31  Sermet Kog and Muhammet Can, ‘Oliim Kavram ve Olii Muayenesi’ (2009) 22 Klinik Geligim Dergisi 11.

32  Saglik Bakanhgi, V‘(:)h'im Kayd: Bildirim Sistemi: Kullanim Kilavuzu® <obs.gov.tr/yardim/OBS
KILAVUZ/OBS_GIRIS.htm> accessed 4 December 2018).

33 Don Soo Chon, ‘Medical Resources and National Homicide Rates: A Cross-National Assessment’ (2010)
34(1) International Journal of Comparative and Applied Criminal Justice 97; Julio H Cole and Andres
Marroquin Gramajo, ‘Homicide Rates in a Cross-Section of Countries: Evidence and Interpretations’
(2009) 35(4) Population and Development Review 749; Marieke CA Liem and William Alex Pridemore
(eds), Handbook of European Homicide Research: Patterns, Explanations, and Country Studies (Springer
Science and Business Media 2011)

34 Meghan L Rogers and William Alex Pridemore, ‘Geographic and Temporal Variation in Cross-National

Homicide Victimization Rates’ in Fiona Brookman and Edward R Maguire and Mike Maguire (eds), The
Handbook of Homicide (John Wiley and Sons 2017); Smit and de Jong and Bijleveld (n 1).
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Turkey, research indicates that non-natural deaths sometimes do not get reported to
authorities for medical-legal postmortem, and other causes of death end up entered
into the death certificate instead,® and in rural areas there are frequent instances of
deaths altogether not getting reported.*® Cause of death in cases of non-natural deaths
of possibly criminal nature, when medical-legal postmortem is legally required, often
remains unspecified in the death certificate, even after the autopsy has been completed
and cause of death clarified.’” Further, incorrect use of the system due to inexperience
of medical examiners and their lack of knowledge has been reported as one of the
reasons behind low quality of data both in Turkey as well as internationally.*® Studies
further indicate that the case of death is often misidentified.** For example in Turkey
“cardiac arrest” is so often entered into form as a cause of death, including deaths due
to completely different causes, that it has come to be known as “garbage code”.*
Deaths due to homicide can also end up classified as “event of undetermined intent™*!,
further reducing the number of identified homicides.

All this indicates that homicides are likely to be underreported as a cause of death.
Further, procedural changes (such as switches from one collection method to another,
or a change in the classification system used) can result is large changes in the number
of reported cases, as has likely happened in years 2009 and 2013. This makes it
difficult to discern the actual trends from these data.

2.2. Law Enforcement Data

In Turkey, law enforcement encompasses Emniyet Genel Miidiirliigii (EGM)
(Turkish National Police, officially called General Security Directorate - law

35  Serafettin Demirci and others, ‘An Evaluation of the Exhumation Cases Performed in Konya Between
2001 and 2007’ (2008) 13(2) The Bulletin of Legal Medicine 63; Sener and Kara (n 30).

36 Resmi Istatistik Programi, ‘Oliim Nedeni Istatistiklerinin Kapsam ve Kalitesinin Artirilmast® (Official
Statistics Program - Minutes of meeting held on May 12, 2017) <www.resmiistatistik.gov.tr/sites/default/
files/olum_nedeni_istatistikleri 05122017 0.pdf > accessed 4 December 2018.

37 Resmi Istatistik Programi, ‘Oliim Nedeni Istatistikleri’ (Official Statistics Program Minutes of meeting
held on July 9, 2014) <www.resmiistatistik.gov.tr/sites/default/files/olum_nedeni_istatistikleri_09072014.
pdf> accessed 4 December 2018; Resmi Istatistik Programi (n 36); Sener and Kara (n 30).

38 Erin G Brooks and Kurt D Reed, ‘Principles and Pitfalls: A Guide to Death Certification” (2015) 13(2)
Clinical Medicine and Research 74; Okyay and others (n 26); Rogers and Pridemore (n 34).

39 Celal Biitiin and others, ‘Defin Ruhsatlarinda Belirtilen Oliim Nedenlerinin Incelenmesi’ (2006) 28(3) CU
Tip Fakiiltesi Dergisi 79; Kathryn A Myers and Donald R Farquhar, ‘Improving the Accuracy of Death
Certification’ (1998) 158(10) Canadian Medical Association Journal 1317.

40 Okyay and others (n 26) 9.

41 Evgeny Andreev and others, ‘A Method for Reclassifying Cause of Death in Cases Categorized as “Event
of Undetermined Intent”” (2015) 13(1) Population Health Metrics 23.
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enforcement jurisdiction for urban areas), Jandarma Genel Komutanhigr (General
Command of Gendarmerie - law enforcement jurisdiction for rural areas), and Sahil
Giivenlik (Coast Guard - maritime jurisdiction). Turkish National Police and
Gendarmerie have jurisdiction over almost all homicides, and thus should be a
potential source of data. Neither, however, publishes or publicly shares data or
statistics regarding crime. In fact, the website of the Turkish National Police used to
include some crime related statistics up until 2003.** Since, it includes no crime
related statistics what so ever, and annually published Activity Report includes only
very perfunctory crime statistics. For example, “2017 Activity Report” includes only
the total number of “security events”,* and the total number of persons detained for
drug related crimes for the year in question.* It includes no breakdowns by type of
crime, characteristics of victim, or offender, or any other descriptive or analytical
review of crime data. In fact, according to 2017-2021 Official Statistics Program,
General Security Directorate has not been generating any crime statistics since
2009,* even though incidence data are being collected by the Ministry of Interior.*
In short, even though law enforcement agencies in Turkey do collect crime related

data, none of it is made public, in raw or aggregated form (as statistics or reports).

Data collected by the Turkish law enforcement agencies are, however, shared (in a
rather limited form) with Eurostat and the UNODC (through its United Nations
Surveys on Crime Trends and the Operations of Criminal Justice Systems - UN-CTS).
Eurostat databases include data on intentional homicide for 1998-(2008)-2012.4” Those

are shown in Figure 2.

42 Tuba Topguoglu, ‘Tiirkiye’de Sugluluga ve Infaz Politikalarina fliskin Veri Thtiyac1® (2015) 3(1) Ceza
Hukuku ve Kriminoloji Dergisi 167.

43 Emniyet Genel Miidiirliigii, 2017 Faalivet Raporu (T.C. Igisleri Bakanligi Emniyet Genel Miidiirliigii
2018) 16, <www.egm.gov.tr/Documents/EGM2017FaaliyetRaporu.pdf > accessed 4 December 2018.

44 Emniyet Genel Miidurligii (n 43) 17.

45 TUIK (n 23) 68.

46 TUIK (n 23) 86.

47  Statistics for years 1998-2007 are available from “Crime-Historical data — Crime recorded by the police
by offence category” table (crim_gen table). Data for years 2009-2012 are available from “Recorded
offences by offence category — police data” table (crim_off cat table). Finally, homicide victim data for
year 2009-2012 are available from “Intentional homicide victims by age and sex - number and rate for the
relevant sex and age groups” table (crim_hom_vage table). All available from Eurostat, ‘Database: Crime
and Criminal Justice’ <http://ec.europa.eu/eurostat/web/crime/database> accessed 4 December 2018.

48  Rates were calculated using population data obtained from TUIK’s public databases. For years 2007 and later
data from “Yillara, yas grubu ve cinsiyete gore niifiis, Genel niifus sayimlarim — ADNKS” [Population by
years, age group and sex, 1935-2017] table were used (TUIK, ‘Temel Istatistikler: Niifus ve Demografi —
Niifus Istatistikleri '<www.tuik.gov.tr/UstMenu.do?metod=temelist> accessed 4 December 2018). For years
prior to 2007, estimations from “Y1l ortasi niifus” [Mid-year population] table were used. (TUIK, ‘Niifus
Projeksiyonlari: Y1l Ortast Niifus’ <www.tuik.gov.tr/PreTablo.do?alt_id=1027> accessed 4 December 2018).
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Figure 2. Number and rate (per 100,000) of homicides and homicide victims — Eurostat data
(1998-2012).

Without knowing much about how law enforcement agencies in Turkey collect

and aggregate data, it is hard to evaluate the reliability of the data submitted to Eurostat.

Therefore trends in homicide rates that appear to exist should be carefully considered.

On another note, as Eurostat has changed the definition used for homicide in
2008, data collected before and after this year may not be fully comparable.* There
are two main differences between the two definitions: First, the inclusion of
manslaughter prior to 2008, and second, the use of the number of victims prior to
2008 (rather than the offences). Eurostat warns that data prior to and after 2008 are
not comparable,* and therefore apparent changes in crime around those years should
not be seen to constitute a trend in actual crime rates.

49  Prior to 2008 (with 2007 being the last year to use that definition), the definition for homicide used was as
follows:
“... intentional killing of a person, including murder, manslaughter, euthanasia and infanticide. Causing
death by dangerous driving is excluded, as are abortion and help with suicide. Attempted (uncompleted)
homicide is also excluded. The counting unit for homicide is normally the victim (rather than the case).”
(Eurostat, ‘Crime — Historical Data (until 2007) (crim_h). Reference Metadata in Euro SDMX Metadata
Structure (ESMS)’ (2014) section 3.4 <http://ec.europa.cu/eurostat/cache/metadata/en/crim_h_esms.htm>
accessed 4 December 2018.
Since 2008, however, Eurostat collects data in cooperation of UN-CTS, and the definition it uses is in line
with the International Classification of Crime for Statistical purposes (ICCS) definition:
“...unlawful death purposefully inflicted on a person by another person. Data on intentional homicide
should also include serious assault leading to death and death as a result of a terrorist attack. It should
exclude attempted homicide, manslaughter, death due to legal intervention, justifiable homicide in self-
defence and death due to armed conflict.” (Eurostat, ‘Crime and Criminal Justice (crim). Reference
Metadata in Euro SDMX Metadata Structure (ESMS)’ (2016) section 3.4 <http://ec.europa.eu/eurostat/
cache/metadata/en/crim_esms.htm> accessed 4 December 2018.

50 Eurostat, ‘Crime and Criminal Justice (crim). Reference Metadata in Euro SDMX Metadata Structure

(ESMS)’ (2016) section 15.1 <http://ec.europa.eu/eurostat/cache/metadata/en/crim_esms.htm> accessed 4
December 2018.
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Further, the difference between the number of victims and the number of offences
in Turkish data is notable, with the number of victims close to the double of the
number of offences. For most other countries the difference is either much smaller, or
the numbers are in fact identical. Without better insight into how Turkish police

collects, keeps and aggregates its data, it is difficult to evaluate Eurostat data.

UNODC database include intentional homicide victim data for years 2003-2012,%!
and those are shown in Figure 3.3 Eurostat and UNODC victim data are identical,
however UNODC data goes further back in time.
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Figure 3. Number and rate (per 100,000) of homicide victims - UNODC data (2003-2012).

To summarize, homicide data collected by law enforcement agencies in Turkey
are only available through Eurostat and UNODC databases. Lack of clarity as to how
homicide offence data was collected and aggregated by Turkish agencies before
sharing it with Eurostat makes it difficult to evaluate observable trends in the data.
UNODC victim data are similarly opaque, however if taken at face value it could be
concluded that the homicide victimization rates have been relatively stable over the
decade spanning 2003-2012 (the trend line is practically flat), ranging between 4.10

51 UNODC indicates that it defines homicide as:

“... unlawful death purposefully inflicted on a person by another person. Data on intentional homicide
should also include serious assault leading to death and death as a result of a terrorist attack. It should
exclude attempted homicide, manslaughter, death due to legal intervention, justifiable homicide in self-
defence and death due to armed conflict”,

but it also notes that data supplied by countries may not exactly reflect this definition. This definition and
warring are provided when “Homicide Court and Rates 2000-2015” table is generated at UNODC Statistics
(UNODC, ‘UNODC Statistics (database)’ <http://data.unodc.org> accessed 4 December 2018)

52 Data for “Rate per 100,000” was available from UNODC database. Howey;r, for the sake of consistency,
rates were calculated using homicide data from UNODC database, and TUIK population data (same data
that was used for Eurostat calculations, see Footnote n 48).
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and 5.10, with the mean of 4.51 and SD of 0.37. Due to lack of availability of data
since 2012, it is impossible to conclude whether there have been any changes in this
trend more recently.

2.3. Prosecution and Adjudication Data

Prosecution and adjudication statistics are collected and published by Adalet
Bakanligi (Ministry of Justice - MOJ) annually. While raw data are not publicly
accessible, MOJ publishes relatively detailed statistics, broken down by region,
gender, or by relevant article from the Turkish Criminal Code. Statistics are available
via publications from the Directorate General for Criminal Records and Statistics.
Older publications of justice statistics, going back to 1940s, are available from the
TUIK s electronic archive, but those are less detailed and do not include breakdown
by the type of offence.

Prosecution and adjudication related statistics are broken down by articles of the
Turkish Criminal Code (2004). As already mentioned, articles relevant to intentional
homicide are 81, 82 and 83. Attempted homicide, however, is not defined as a separate
offence. Rather, when person is prosecuted for and convicted of attempted homicide,
they are still prosecuted and convicted under Art. 81, 82 and/or 83, but the sentence
is reduced in accordance with Art. 35 of the Turkish Criminal Code, which defines
criminal attempt. Consequently, prosecution, trial and sentencing statistics for
intentional homicide do not distinguish between attempted and completed homicides.
It is impossible to extract statistics for completed homicide alone.

Prior to 2009 published statistics were not broken down by offence at all. Published
prosecution stage data for homicide include numbers of cases disposed in a given year,
broken down the by the type of disposition. “Prosecutorial decision” is used as the
counting unit, but it is not quite clear what the counting rules are. Since there could be
more than one offender per offence, more than one suspect could be investigated, and
therefore there could be more than one “decision” per offence. However, when
comparing different tables published in MOJ statistics publications, it becomes
apparent that statistics do not refer to number of suspects. For example, Table 2.2 in
“Judicial statistics 2016”3 shows that in 2016 prosecutorial decisions were made

53 Adalet Bakanligy, Judical Statistics 2016 (T.C. Adalet Bakanlig1, Adli Sicil ve Istatistik Genel Miidiirliigii
2017) 52.

1
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regarding 3,971,757 suspects (total for all offences). Table 2.4%* however indicated
that a total of 6,337,622 prosecutorial decisions were rendered in 2016 (total for all
offences). Unfortunately, breakdown by offence is available only for “decisions
rendered”, rather than for suspects. Therefore, no data regarding the number of
homicide suspects, victims, or cases at the prosecution stage are publicly available.

Figure 4 shows prosecution stage data for years 2009-2017 obtained from Judicial
Statistics publications.”> An upward trend (up until 2015) in the total number of
decisions related to homicide can be observed, with a drop in 2016, and then again
slight increase in 2017. There was a close to 50% increase in homicide related
prosecutorial decisions between 2009 and 2017. The number of decisions to indict
slowly increased between 2009 and 2016, with a larger increase in 2017, again
resulting in close to 50% increase in the number of decision to indict between 2009
and 2017. This translated to an approximate 30% increase in rates.
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Figure 4. Number and rates (per 100,000) of homicide related prosecutorial dispositions
(2009-2017).
Prosecution data for Turkey for intentional homicide are not available from
UNODOC or Eurostat, meaning that no other public sources that can be used to gain

better insight into the prosecution of the homicide cases are accessible.

54 ibid, 53.

55 Adalet Bakanlig1, Judical Statistics 2009 (T.C. Adalet Bakanligi, Adli Sicil ve Istatistik Genel Miidiirligii
2010); Adalet Bakanlig, Judical Statistics 2010 (T.C. Adalet Bakanhg1, Adli Sicil ve Istatistik Genel
Miidiirliigii 2011); Adalet Bakanhg, Judical Statistics 2011 (T.C. Adalet Bakanligi, Adli Sicil ve Istatistik
Genel Mudiirliigli 2012); Adalet Bakanlhgi, Judical Statistics 2012 (T.C. Adalet Bakanligi, Adli Sicil ve
Istatistik Genel Miidiirliigii 2013); Adalet Bakanlhg1, Judical Statistics 2013 (T.C. Adalet Bakanlig1, Adli
Sicil ve Istatistik Genel Miidiirliigii 2014); Adalet Bakanlig, Judical Statistics 2014 (T.C. Adalet Bakanhg,
Adli Sicil ve Istatistik Genel Midiirliigii 2015); Adalet Bakanhg1, Judical Statistics 2015 (T.C. Adalet
Bakanlig1, Adli Sicil ve Istatistik Genel Miidiirliigii 2016); Adalet Bakanhg (n 53); Adalet Bakanlig, Adli
Istatistikler 2017 (T.C. Adalet Bakanlig, Adli Sicil ve Istatistik Genel Miidiirliigii 2018).
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Adjudication and conviction data for homicide (attempted and completed), taken from
Judicial Statistics publications, *® include the number of offenders who were tried, and the
number of decisions reached. These are shown in Figure 5, which also includes homicide
convictions data that were obtained from UNODC database for years 2003-(2008)-2014.5
Those, for the most part, are identical to those obtained from MOJ, but go further back.
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Figure 5. Number of homicides tried in court and number of trial decisions by type
(2003-2016).

Examination of the data and the meta-data points out to some issues. First, up until
2009 principal offense rule was used in the collection of adjudication data, and cases
were counted, with only the most serious offence being counted. Since 2009, each
offence is counted separately for each offender.’® Thus, for example, if there was one
case involving two offenders, both convicted of two offences each, each getting a
combination sentence, there could be a total of six or more conviction decisions
counted. Secondly, it became clear that “conviction” data are not really conviction
data, but data on the number of measures issued: Each type of sentence/measure is
counted as a separate “conviction”. Therefore if an offender were given a combination
sentence (prison and a security measure, for example), each would be counted
separately. As a result, the sum of different decisions (including “convictions”,
acquittals and other) is higher than the number of cases or offenders indicted or tried.”

56  Adalet Bakanhg, Judical Statistics 2007 (T.C. Adalet Bakanhgi, Adli Sicil ve Istatistik Genel Midiirliigii
2008); Adalet Bakanhgi, Judical Statistics 2008 (T.C. Adalet Bakanligi, Adli Sicil ve Istatistik Genel
Miidiirliigii 2009); Adalet Bakanligi 2010, 2011, 2012, 2013,2014, 2015, 2016 (n 55); Adalet Bakanlig (n 53).

57 UNODC, ‘UNODC Statistics (database)’ <http://data.unodc.org> accessed 4 December 2018.
58 Adalet Bakanlig1 (n 53) “Veri derleme teknigi”, para. 3.
59  For this reason, rates were not calculated.
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Further, it should be kept in mind that in Turkey evidence collection continues
throughout the trial process, and trial hearings may be spaced months apart. A trial
with three of four hearings can stretch over months, or even a year. In fact, an average
length of a trial in criminal courts in Turkey in 2016 was 274 days (almost 9 months)®
and there have been examples of much longer trials, with outliers lasting years on
end.®! Consequently, total number of court decisions reached can be much higher (if
judges are trying to clear backlog) or much lower (if trials are taking place at
particularly slow pace) than the number of cases opened in that year.

Finally, there may be more than one “outcome” for the same homicide, and thus
the same offence may be counted more than once in a year. For example, “other”
decision category includes lack of venue, lack of jurisdiction, joinder, and judgment
of no penalty decisions. Hence, for example, if a joinder decision was issued for a
homicide case, that would be entered into statistics and counted as “other”. However,
the case would be joined with another case and adjudicated never the less, and the
decision reached would be counted as well. If all this happened in one year, two
decisions would be counted for the same homicide offence. If the case went back and
forth between courts due to jurisdiction issues, each decision would be counted
separately. In theory, and in the light of what was described earlier regarding how
“convictions” are counted, one could have a few decisions per year for the very same
case. To further complicate, appellate process is mandatory for all homicide cases. A
case for which retrial was mandated as a result of the appeal, would show up again in
statistics. Therefore, the same case can show up in adjudication statistics over and
over again, in same or different years. Unfortunately, data on the number or proportion
of cases that are retried is not publicly available.

All this makes it hard to discern any trends in actual completed homicides from
prosecution and adjudication statistics, as they reflect administrative operations of the
court system, and are rather distant from actual crime event. It does appear that there
was an increase in the number of convictions, with the number of convictions more
than doubling between 2003 and 2013. But in 2014 there was a close to 25% drop in
the number of convictions, which was then again followed by a slow increase over the
next two years. It appears that the drop in 2014 was an atypical event. No changes in

60  Adalet Bakanhgi, Adli Istatistikler 2016 (T.C. Adalet Banahigi, Adli Sicil ve Istatistik Genel Miidiirliigii
2017) 37 Table 2-10.

61 Idil Elveris and Galma Jahic and Seda Kalem, Alone in the Courtroom: Accessibility and Impact of the
Criminal Legal Aid Before Istanbul Courts (2007 Istanbul Bilgi Universitesi Yayinlart) 209.
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legislation, policy, or legal precedent that could explain this rather dramatic drop could
be identified. In the absence of police data for those years, it is hard to say whether
those trends are related in any way to actual homicide levels, or if they reflect some

bureaucratic and administrative changes in the way cases are processed and/or counted.

Given legally prescribed sentences, virtually all intentional homicide convictions
should result in a prison sentence, even though judges can also combine them with
other measures. While more than one person can receive prison sentence for the same
homicide, and one person can get more than one type of sentence for one homicide,
the same person cannot get more than one prison sentence for the same homicide.
Therefore, data regarding the number of prison sentences rendered for homicide
convictions are actually closest to the number of offenders convicted of homicide.
These are shown in Figure 6. Overall a downward trend is observable, starting in
2013, with 21% decrease in the total number of those sentenced to prison for homicide
since 2013. This amounts to 24% decrease in the rate per 100,000.
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Figure 6. Number and rate (per 100,000) of offenders sentenced to prison for homicide
(2009-2016).

To summarise, statistics regarding prosecution and adjudication stage for homicide
are annually published and publicly available. Breakdown by offence is structured
based on the Turkish Criminal Code, resulting in aggregation of data for attempted
and completed homicides, making it impossible to disentangle the two. Perhaps
structure of the data collection system would actually allow such disaggregation,
however since the database itself is not publicly available it is impossible to make

such evaluation.

62 Prior to 2009 breakdown by offence not available.
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Examination of the data obtained for prosecution, trial, and sentencing stage
indicate to a number of problems with data. Differing and unclear counting units at
different stages of the process make it almost impossible to interpret data in any
meaningful fashion. Lack of access to the database itself makes it very hard to get a
good grip on what is actually counted and why.

As can be seen in Figure 7, one observable trend is that while there has been a
notable increase in the number of those indicted since 2009, there has been a decrease
in the number of those sentenced to prison, during the same time period. Notable
increase in indictments in 2017 may reverse the downward trend in the prison
sentences rendered in the coming years, but this effect may not become observable
just yet, given the length of trials.
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Figure 7. Number and rates (per 100,000) of homicide indictment decisions and prison
sentences rendered for homicide (2009-2017).

2.4. Prison System Data

Prisons, a final source of data reviewed here, in Turkey are operated by Ceza ve
Tevkif Evleri Genel Miidiirliigii (General Directorate for Prisons and Detention
Houses - Prisons Directorate), which is a department within the Ministry of Justice.
Prisons Directorate collects inmate related data, and shares it with TUIK. Until 2014,
TUIK annually produced a dedicated “Prisons statistics” publication.”® Since, data
have become available in the form of various aggregated tables (for years 2009 and
later), and on-line queries (for years prior to 2009), including meta-data and
explanatory notes, all publicly accessible from TUIK’s website.* Prison Directorate

63 TUIK, Prison Statistics 2013 (Tiirkiye Istatistik Kurumu Matbaas1 2014).
64 TUIK, ‘Adalet Istatistikleri’ <www.tuik.gov.tr/VeriBilgi.do?alt id=1070> accessed 4 December 2018).
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also publishes some additional data on its website. Prisoner inflow data for homicide
are available from TUIK, and are shown in Figure 8.5 Stock data are not broken
down by the type of offence.
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Figure 8. Number and rates (per 100,000) of offenders entering prison to serve homicide
related sentence (1990-2016).

These data refer to offenders entering prison to serve their sentence. Those who
are detained pending conviction are not included, and neither are those who are
convicted and detained pending the appellate process. Prisoners are counted as
“incoming” only after the appellate process has been completed and the sentence
confirmed,® as their status changes from “detained” to “serving”. As of 2016, Court
of Cassation (which had the jurisdiction over appellate process) had a large backlog
of cases. On average the length of the appellate process at the Court of Cassation for
criminal cases was over 1000 days.” % As appeal is automatic for all homicide cases,
inflow data does not correspond to those sentenced in a given year, but rather to those
sentenced years ago, whose appellate process has just been completed. Rate of the
disposition at the appellate level, therefore, greatly influences inflow data.

Another problem with the data shown in the Figure 8 is that it is not completely
clear what offences are included, and metadata does not clarify this. In the absence of
separate “attempted homicide™ statistics, one can assume that those are aggregated

with completed homicide statistics, even though this is not clearly stated. It is unclear

65  For years prior to 2007, population estimates were used in calculating rates. See Footnote n 48.
66 TUIK (n 64).
67 Adalet Bakanlig1 (n 60) Tables 6.1 and 6.3, pages 231 and 233, respectively.

68 In 2017 changes were made to the appellate process with introduction of Appellate Courts. This change
should reduce the length of the appellate process, as Appellate Courts are much more numerous and should
be able to handle much bigger case load than the current Court of Cassation.
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whether manslaughter (Art. 85 of the criminal code) is also included, but given the
absence of separate data for this offence, one must assume that those are included in
“homicide” data as well. Therefore, inflow statistics for homicide likely include
offences that were not included in prosecution and adjudication data.

What is apparent is that there has been more irregularity since 2005, with a steep
increase in the number of prisoners recorded as entering prison for homicide since
2009. In fact, the rate tripled between 2006 and 2016. Turkish Criminal Code (2004),
Criminal Procedure Code (2004), and Law on the Execution of Sentences and
Punitive Measures (2004) have all come into force in 2005, creating a significant
shift in the criminal justice system and process. Further, since 2005 there has been
general increase in the prison capacity (through constructions of new prisons),
followed by a steep increase in prison population. To illustrate, in 2005 stock statistics
show that there were 55,870 inmates (pre and post-conviction total) in prisons, while
in 2017 same total was 228,933, reflecting a staggering four-fold increase in the
prison population over a period of 12 years.® This increase was driven by the changes
in legislation regarding served mandatory minimums, but enabled by the construction
of new prisons. As a part of judicial reform measures, a wave of prison construction
had started after year 2000, with the goal of modernising prisons and closing down
old and small prisons, to be replaced with large prisons campuses with large capacity.”

Further, in 2011 number of chambers at Court of Cassation was increased, with
the aim of reducing the workload of individual chambers, and therefore shortening
the appellate process. This would have double effect on statistics. On one hand, each
case in which decision was overthrown on appeal would reappear as “new” case at
trial level (which as discussed earlier, explains why there are consistently more cases
decided than cases indicted). On the other hand, each conviction and sentence that
was confirmed would reflect on statistics as new offender “entering” prison, even
though they were effectively in prison for years already. Faster process at the Court
of Cassation would lead to an increase in the prison inflow statistics. Given that all
homicide cases are automatically appealed, this would have particularly large effect
on homicide, and this is exactly what is observable from data.

Again, as with the prosecution and trial data, prison data are complicated by

69 Ceza ve Tevkif Evleri Genel Miidiirliigii, ‘Istatistik> <www.cte.adalet.gov.tr/menudekiler/istatistikler/
yeni_yillar.asp> accessed 4 December 2018.

70 Mustafa Eren, ““Kaza”dan “Kampiis”e: Tiirkiye nin Ceza Infaz Sistemi’ (2017) 2 Sosyal Hukuk 12.
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administrative procedures that dictate who is counted, how, and when. More detail on
the type of offence would give us somewhat more useful statistics, as currently it is
unclear which offences are aggregate into “homicide” category. While these data
provide a definitive count of people who are starting to serve prison sentence for
homicide, those data carry very little information on the actual homicide rates, as
they are removed from the homicide event by a number of administrative and judicial
steps and processes. As a result these data are not good indicators of trends in
homicide, and observable increases should not be taken as indications of increase in

actual homicide rates.
3. Discussion and Conclusion

In this article, publicly available sources of data related to homicide in Turkey
have been reviewed: Cause of death statistics, police statistics, prosecution and court
statistics, and prison statistics. In a way, all data available between a homicide
happening, and the end of the criminal justice process that could be used to estimate
prevalence of homicide and its trends were reviewed. The goal was twofold: To
provide an overview of publicly available homicide data for Turkey, and to identify
homicide trends form those data. Hence on the one had this was an exploratory study,
aiming to understand the availability of data, and explore advantages and drawbacks
of trying to use any of those data sources when studying homicide trends in Turkey.
On the other hand, an analysis on what can be concluded form those data regarding
homicide trends in this country was provided. It is important to keep in mind that this
study was limited to publicly available data. No doubt health, law enforcement, and
justice agencies possess much more detailed information regarding homicide
(incidence, offenders, as well as victims), that could be used for much more
sophisticated analysis. However, those data are not easily (or even at all) available to

researchers. Hence the goal was to limit this study to what is “out there”.

As has already been discussed, all sources of data suffer from some common
problems, even though the data are collected by completely different agencies and
through different procedures. Changes in counting rules, for example, resulting in
unreliable time-series, makes it hard to identify trends with confidence for cause of
death data, police data, as well as conviction and prison data. This is not an uncommon
problem, and it may not even be caused by the national agencies themselves (for
example shift from ICD 8 to ICD 10 for cause of death data). Attempts to improve the
quality and usefulness of data, and attempts to improve and streamline data collection
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itself may also prompt agencies to change what they count, and how they produce
their statistics. For example, National Judiciary Informatics System (Ulusal Yarg: Ag:
Bilisim Sistemi, UYAP), a centralized on-line case processing management system
for documentation generated through judiciary, was launched in 2000 and over time
it became an integral part of e-government mechanism, connected with many other
government databases. Its use has resulted in immense changes in how judicial

system operates, and also what data is collected and what statistics are producible.

Secondly, administrative nature of the data that is collected makes it easy to
question its validity as a source of information regarding homicide as a criminal
phenomenon. Prosecutors count “decisions”, courts count “measures”, prisons count
“prisoners whose stratus has changed”. Consequently, one must be cognizant of the
fact that any changes in trends may have little to do with homicide trends, but may
rather reflect administrative and operational changes in the agencies that collect the
data. The fact that changes in the administration directly affect the collection of data,
as well as the nature and scope of data collected, further exacerbates this problem.

Keeping all this in mind, the safest conclusion would be that after reviewing all
those data, we still know very little about prevalence of homicide in Turkey, or any
related trends. Never the less, it is possible to review the data step by step, and identify
some possible indicators.

The first noticeable thing is that death, police and then judicial statistics do not
show the expected attrition effect. In fact, for any year for which data are available,
there are more decisions to indict for homicide than police recorded homicides, and
more police recorded homicides than deaths determined as caused by homicide. The
opposite should be the case. However, prosecution data includes attempted homicides,
while police data do not, which explains the lack of attrition at that stage. Research
focusing on European countries indicated that inclusion of attempts into homicide
statistics doubles the rates,”' even though there is great variation among different
countries. This could easily explain apparent lack of attrition between police and
prosecution data. Previous research had found that cause of death data generally show
much higher homicide rates, than police data do.” Hence, the lack of attrition between

71  Ineke Hael Marshall and Diana L Summers, ‘Contemporary Differences in Rates and Trends of Homicide
Among European Nations’ in Marieke CA Liem and William Alex Pridemore (eds) Handbook of European
Homicide Research (Springer 2012) 50.

72 Beata Z Gruszczynska and Markku Heiskanen, ‘Trends in Police-Recorded Offences’ (2012)
18(1) European Journal on Criminal Policy and Research 83.
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cause of death and police data for Turkey points to a different kind of a problem.
While, for example, the number of deaths identified as homicides in 2012 was 944,
number of homicide victims (police data) for the same year was 3216. While both
refer to victims, and therefore are counting the same things, numbers clearly do not
match. This clearly points to problems with cause of death data in Turkey, at least
when it comes to homicide. It would be very useful to track cases that were identified
as homicide by police, and explore how cause of death was recorded for those cases.

Expected attrition, however, is observable between indictment and sentencing
data. For comparison purposes those are all shown together in Figure 9.
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Figure 9. Rates (per 100,000) of police recorded homicide victims (UNODC data), homicide
related indictments, and prison sentences rendered (2003-2017).

While the difference in absolute numbers between police and judicial data can be
attributed to the inclusion of attempted homicide in prosecution and sentencing
statistics, all three of those types of data show different trends: Police data show
rather stable homicide rates (up until 2012 at least, with the last know homicide rate
of 4.25), prosecution data show a trend upwards, and sentencing data show a
downwards trend. It is notable that trends in prosecution and sentencing data are
more apparent after 2012, and therefore it would be interesting to see what trends will
be observable from police data since 2012, if those data ever become available.

In conclusion, most of the problems with data discussed in this paper are not
unique to Turkey. Yet, the lack of access to police data is notable. Police level data are
systematically collected in most countries,” and data are usually relatively accessible.
Yet in Turkey police publishes practically nothing, and shares only the minimum with

73 Aebi and others (n 19)
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Eurostat and UNODC. This is clearly something that needs to be changed in order to
develop better insight into crime trends in general.

Lack of access to raw data and data collection instruments when it comes to data
collected from the judicial system makes it impossible to conduct more complex
analysis, that could provide us with better understanding on how cases are processed,
and counted. It is understandable that government agencies would not want to
publicly share raw data, yet it could be possible to develop research projects that
would allow for collaboration between researchers and relevant agencies. Such
collaborative efforts could produce very useful analysis of the judicial case processing,
providing far deeper insight into the criminal justice system in Turkey.
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ABSTRACT

The Balkans are usually unjustly overlooked when discussing terrorism and violent extremism in the world today. Although
not a region where many terrorist incidents occur, the Balkans are the main ‘suppliers’ of Foreign Terrorist Fighters (FTF-s)
who fight in the Middle East. International statistics rank Kosovo, Bosnia and Herzegovina and Albania as the biggest
sources of FTF-s as per capita of state population. North Macedonia is a part of this reality.

This article aims to analyse the drivers to violent extremism in this region. It will try to establish that weak state institutions
as well as failure to deal with hate crimes, marginalization and discrimination contribute decisively in the rates of FTF-s
coming from this region. It will correlate with the poverty, lack of perspective for the youth, and poor educational systems
as a separate category of drivers, as well as try to explain the importance of the conflict history as a very important driver
to violent extremism. Most of the Balkan countries updated their legislation criminalizing any kind of involvement with
foreign armies; however, not all of them have developed comprehensive and transparent strategies for implementation
of Countering Violent Extremism (CVE) and Preventing Violent Extremism (PVE) policies. The article will provide
recommendations for developing such strategies.
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0z

Bugtin diinyada terérizm ve siddet iceren radikalizm tartisilirken Balkanlar genellikle hakettigi ilgiyi gérememektedir.
Pek cok terdr olayinin yasandigi bir yer olmasa da, Balkanlar Orta Dogu'da savasan Yabanci Terdrist Savascilarinin (FTF)
geldikleri bélge itibariyle nemli konumunda bulunmaktadir. Istatistiklere gére uluslararasi siralamada, Kosova, Bosna-
Hersek ve Arnavutluk'u kisi basina diisen en buytik FTF kaynagi olarak yer almaktadirlar. Kuzey Makedonya Cumhuriyeti
de bu gercegin disinda degildir.

Bu makale, bolgedeki siddet iceren radikalizme neden olan itici gligleri incelemeyi amaclamaktadir. Devlet kurumlarinin
etkisizlesmesinin yani sira nefret suglariyla basa ¢ikmama, 6tekilestirme ve ayrimciligin bu bélgeden gelen FTF'lerin
oranlarnyla alakali oldugunu ve belirleyici bir katkida bulundugunu 6ngérmekteyim. Bunun yaninda siddet iceren
radikalizm yoksulluk, geng niifusun gelecekten timitli olmayisi, ve ayri bir kategori olarak basarisiz egitim sistemleriyle
ilgili oldugunu ve siddet iceren catisma tarihinin radikallesme icin cok 6nemli bir itici gli¢ oldugunu aciklamaya
calisacagim. Balkan tilkelerinin ¢ogu, vatandaslarinin yabanci devletlerin ordusuna katiliminin her tiirliisiinii sug olarak
niteleyenyasal diizenlemeyi glincelledi ancak, siddet iceren radikalizmle miicadele ve radikalizmi 6nleme politikalarinin
uygulanmasi icin kapsamli ve seffaf stratejileri hentiz gelistirmedi. Makale, bu tir stratejilerin gelistirilmesi icin 6neriler
sunmayi amaclamaktadir.
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1. Introduction

Terrorism and violent extremism are global problems that affect all countries,
sparing no victims. The damage done to different societies by persons who are
involved in recruiting mostly young people to violent extremist movements and
luring them to conflict zones is very large and serious. It is even more so in countries
where the population is small and where the problems of migration and brain-drain
are a threat to the existence of the state itself. Therefore, radicalization, violent
extremism and terrorism should be studied carefully and treated seriously by state
institutions, religious communities, civil society organization (CSO-s), the media and
other stakeholders. Counter-terrorism strategies usually involve exclusively the
institutions of intelligence and interior affairs of a state. However, dealing with
radicalization, identifying and preventing violent extremism involves many other
stake holders apart from the state institutions, thus their voices need to be heard when
decisions and strategies on Countering Violent Extremism (CVE) are reached.

The Western Balkan countries are tackled with the problem of radicalization and
violent extremism in many ways. The number of Foreign Terrorist Fighters coming
from these countries cannot be ignored. In 2015 the Soufan Group has found that: ‘At
least 875 fighters have travelled to Syria from the Balkans, with fighters coming from
at least seven different countries in the region. Almost 800 of these fighters come
from just four countries—Albania, Bosnia, Kosovo, and Macedonia—all located in
the western Balkans.” (The Soufan Group, 2015, p.17). The difference of ideologies
of radicalization is also to be taken into consideration. Foreign fighters coming from
this region are involved in different conflict zones depending on the radicalizing
ideology. Therefore, dealing with this problem in the Western Balkan region requires
a serious undertaking involving many institutions and also regional and international
assistance.

North Macedonia has had different approaches to the problem of violent extremism
through the past years. It has mostly treated terrorism and violent extremism under
the same standards without creating any separate strategies and methods of
intervention. Under these circumstances, the International Community has made
important efforts to raise awareness about the seriousness of the problem and the
importance of tackling it properly referring to the sensitivity of the issue. The OSCE
Mission to Skopje, The United States Embassy in Skopje and USAID, the British

Embassy and other international organizations and representatives have provided
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important assistance to local institutions, Civil Society Organizations (CSOs),
religious communities and academia aiming to conduct research about this problem

or develop strategies and policies for dealing with it.

In February 2018, the newly established National Committee for Countering
Violent Extremism and Counter-Terrorism (NCCVECT) and the Office of the
National Coordinator for CVE and CT (NCoCVECT), with the support of the USAID
involved into developing two new strategies: The National Strategy for CT and The
National Strategy for CVE. In this regard, the OSCE Mission to Skopje and the
British Embassy in Skopje, through the logistical support of the National Youth
Council of Macedonia organized two round table discussions (in Skopje and in
Tetovo) with different stake-holders aiming to discuss the forms of identification of
radicalization and violent extremism, as well as the forms of preventing it through
different programs involving different state institutions and CSO-s.

For the first time in history North Macedonia has established separate Strategies
for Counter Terrorism (CT) and Countering Violent Extremism (CVE) as well as
separate action plans for their implementation.

The findings of this research article are based on desk research as well as on the
recommendations that derived from the previously mentioned round tables which
served as an input to the development of the strategies and action plans.

2. Defining Radicalization, Radicalism, Violent Extremism,
Political Violence and Terrorism

A distinction should be made between the terms ‘radicalization’ and ‘violent
extremism’. Although there is no universally accepted definition in academia or
government (Schmid, 2013, p. 5), a general understanding of these concepts deriving
from theoretical and empirical research is already established. Schmid in his paper
“Radicalization, De-radicalization and Counter-radicalization” offers comprehensive
understanding and support to the thesis that radicalization and violent extremism are
not the same concepts as well as that not all forms of radicalization lead to use of
violence and extremism. He offers a re-conceptualized definition on ‘radicalisation’
and describes it as:

‘An individual or collective (group) process whereby, usually in a situation of
political polarization, normal practices of dialogue, compromise and tolerance

between political actors and groups with diverging interests are abandoned by
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one or both sides in a conflict dyad in favour of a growing commitment to
engage in confrontational tactics of conflict-waging. These can include either
(i) the use of (non-violent) pressure and coercion, (ii) various forms of political
violence other than terrorism or (iii) acts of violent extremism in the form of

terrorism and war crimes (Schmid, 2013, p. 17).’

Schmid explains that radicals are not per se violent and while they might share
certain characteristics (e.g. alienation from the state, anger over a country’s foreign
policy, feelings of discrimination) with (violent) extremists, there are also important
differences (such as the willingness to engage in critical thinking). According to this
author, it does not follow that a radical attitude must result in violent behaviour
(Schmid, 2013, p. 8).

On the other hand, the same author characterizes violent extremists as political
actors who tend to disregard the rule of law and reject pluralism in society, and strive to
create a homogeneous society based on rigid, dogmatic ideological tenets; emphasizing
that they seek to make society conformist by suppressing all opposition and subjugating
minorities. That distinguishes them from mere radicals who accept diversity and believe
in the power of reason rather than dogma. Always according to Schmid, in the context
of democratic societies, (violent) extremist groups, movements and parties tend to have
a political program that contains many of the following elements:

1. Anti-constitutional, anti-democratic, anti-pluralist, authoritarian;

2. Fanatical, intolerant, non-compromising, single-minded black-or-white
thinkers;

3. Rejecting the rule of law while adhering to an ends-justify-means
philosophy;

4. Aiming to realize their goals by any means, including, when the opportunity

offers itself, the use of massive political violence against opponents.

This is a very important observation which is crucial to the way how Countering
Violent Extremism needs to be developed, having in mind that de-radicalizing a
violent extremist is a much more serious and difficult task in comparison to de-
radicalizing a radical. Schmid emphasizes that it makes sense to distinguish between
(open-minded) radicals and (closed-mind) extremists (Schmid, 2013, p. 10).

This distinction is also important for another reason. Violent extremism and
terrorism are nowadays most of the time directly linked to Islamist Violent Extremism.
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However, it should be clearly stated that violent extremism is related not only to the
radicalized interpretation of one religion (since it also appears in other religions thus
not only in Islam, as well as in armed conflicts that involve non-Muslims: thus, there
are FTF-s who fight in Syria and Iraq (Igric, 2016) and in the Ukraine Beslin &
Ignjatijevic, 2017)), as well as other radical political ideologies of far-right or far-left
movements. What is important for these developments is that as Schmid observes,
extremists in power tend towards totalitarianism. He cites Jeffrey Bale who noted
that:

‘[...] despite their seemingly absolute rejection of Western values and their
claims to be purely Islamic in inspiration, several Islamist leaders and thinkers
were strongly influenced by and indeed borrowed considerably from modern
Western political ideologies and movements such as nationalism, communism
and fascism, in particular their techniques of organization (the establishment of
front groups and parallel hierarchies), propaganda, ideological indoctrination

and mass mobilization (Schmid, 2013, p. 9-10).

Thus, it is important to establish that all forms of violent extremism in history and
those that are relevant today have common characteristics which relate to the use of
ideology and propaganda to achieve indoctrination and mass mobilization.

Furthermore, it is important to distinguish between terrorism and other forms of
political violence. As Schmid indicates, ‘We should also acknowledge that there are
certain forms of violent resistance to political oppression that, while illegal under
national law, are accepted by international humanitarian law (Schmid, 2013, p. 13).”

On the other hand, terrorism, as well as torture, war crimes, crimes against
humanity and genocide belong to a special category of violence that cannot be
justified under any circumstance. The European Union’s Framework Decision on

Combating Terrorism of 2002 defines terrorism as:

‘Criminal offences against persons and property that, given their nature or
context, may seriously damage a country or international organization where
committed with the aim of: seriously intimidating a population; or unduly
compelling a Government or international organization to perform or abstain
from performing any act; or seriously destabilizing or destroying the
fundamental political, economic or social structure of a country or an

international organization (European Union, 2002)’.
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The concept of radicalization as a source of confusion is also analyzed by Sedgwick
(2010), whereas Borum (2011) has offered a review of conceptual models and

empirical research on radicalization into violent extremism.

Thus, it is important to distinguish between the terms radicalization, violent
extremism, political violence and terrorism. As Schmid indicates:

‘The relationship between radicalism, radicalization and terrorism is a complex
one. John Horgan has noted correctly that ‘the relationship between
radicalization and terrorism is poorly understood’ — ‘[n]ot every radical
becomes a terrorist’ and ‘[n]ot every terrorist holds radical views’ (Schmid,
2013, p. 17).’

Making these distinctions is crucial to developing effective CVE tools.
3. Defining Drivers to Violent Extremism

The USAID has developed a Summary of Factors Affecting Violent Extremism
(regarding mostly the Islamist type of Violent Extremism) and has divided these
factors into three major groups (USAID, 2009):

I. Enabling environment factors

II. Pull factors

II1. Push factors

Under Enabling Environment Factors the USAID has identified the following:

1) Weak states with ineffective security services and problems in implementing
rule of law;

2) Existence of poorly governed or ungoverned areas inside the state;

3) State support of violent extremist groups; and

4) Pro-active religious agendas where “Pro-active,” refers to groups that are
pressing cultural demands on others.

Under Pull Factors the USAID has identified the following:

1) Existence of VE groups with a compelling narrative and attractive
objectives;

2) Existence of radical institutions or venues (mosques, madrasas) which may
be uncontrolled by the state;
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3) Social networks and group dynamics which play a critical role in
radicalization and recruitment. Individuals may drift into VE groups with
friends or as a result of the influence of relatives, neighbors or a charismatic
local preacher;

4) Provision of services (responding to unmet expectations and needs) and

5) Greed or the prolife ration of illegal economic activities.

USAID has identified three groups of Push Factors: socioeconomic, political and
cultural drivers:

Under Socioeconomic Drivers the USAID enumerates:

1) Social exclusion and marginality;
2) Societal discrimination and
3) Frustrated expectations and relative deprivation;

Under Political Drivers the USAID enumerates:

1) Denial of political rights and civil liberties;

2) Harsh government repression and gross violations of human rights;

3) Foreign occupation;

4) Political and/or military encroachment;

5) Endemic corruption and impunity for well-connected elites;

6) Local conflicts;

7) Discredited governments and missing or co-opted legal oppositions;

8) Intimidation or coercion by VE groups and

9) Perception that the international system is fundamentally unfair and hostile
to Muslim societies and peoples.

Under Cultural Drivers the USAID enumerates:

1) Islam under siege: A strong correlation exists between VE success and the
perception that the West is attacking Islam and Muslims.

2) Broader cultural threats: Population may perceive a broader cultural threat
— to traditions, customs, values and sense of collective/individual honor &

dignity.
This represent an inclusive system of depicting drivers to violent extremism

which occur in many parts of the world and can be applicable not only to Islamist
type of violent extremism.
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When the SEE region is analyzed, Perry (2016), indicates that in South East
Europe, with the exception of Turkey, violent extremism is primarily viewed through
the prism the threat of the ISIL/Daesh. Other forms of extremism, such as domestic
right-wing extremism, are noted as a secondary concern, if acknowledged at all.
Perry and other authors note that small countries like Kosovo, Bosnia and Herzegovina
and Albania provide for a large number per capita of FTFs that when compared to the

rate of other states, clearly indicates the seriousness of the problem in this region.

In regard to the question why these small countries have become so deeply
involved in violent extremism and what exactly lures these mainly young persons to

the battlefields in Syria and Iraq, it is important to emphasize the following findings.

Shtuni (2015) indicates the following factors that contribute to involvement in
violent extremism:

history of violent mainly ethnic conflicts with sharp religious undertones,

lack of economic development and very high unemployment rates,

weak institutions,

- persistent ethnic tensions and

- lingering territorial disputes.

Other authors such as Kursani (2015), indicate the importance of integration in
the community as well as the problem of marginalization of rural areas through lack
of investments by the central government. Moreover, he tackles the problem of the
weak educational system which does not meet the requirements of the market,
therefore, the gained knowledge shows to be unuseful for the graduated students who
also show a high drop off rate in schools (Kursani, 2015, p. 10).

It is very important to indicate marginalization of ethnic and religious minorities
as a driver to violent extremism. This is mostly evident in Republic of North
Macedonia and other countries such as Bosnia and Herzegovina that experience
difficult issues in regard to discrimination and marginalization of ethnic and religious
groups. Severe forms of discrimination and bias attacks towards the marginalized
group can develop in hate crimes. Most of the countries in the region, North
Macedonia in particular, have experienced yet another important problem of highly
politicized state institutions that have shown strong elements of discriminatory
operation, which makes the marginalized groups feel intimidated and not trusting
towards them (Selimi & Stojkovski, 2016). Many men and women who join terrorist

34



Besa ARIFi / Drivers to Violent Extremism in South Eastern Europe - the North Macedonian Context

groups in the Middle East or elsewhere are in search for Utopia. As Shabani and
Kadri (2018) indicate, it is understandable that a person living in a state that functions
with policies of double standards may become disappointed on the weak and not
functioning institutions, hence prone to extremist preaching which has also been
available directly in communities, filling the gaps left empty by corrupt religious and
political leaders (Shabani & Kadri, 2018). If the importance and availability of online
preaching and spreading of propaganda is added, it becomes evident that a person
who has nothing to lose can become lured to such a ‘religious idealism’. However,
one must also have in mind that there are also exceptional cases where persons who
do not experience any kind of violence, intimidation, marginalization or poverty, still
become involved in violent extremism. Thus the deep impact of online propaganda
needs to be seriously considered and reflected by effective counter-narratives.

4. Defining Countering Terrorism, Countering Violent
Extremism and Prevention of Violent Extremism

There are many different definitions of Countering Violent Extremism and Preventing
Violent Extremism. As Davis (2018) indicates, sometimes the terms are used
interchangeably, and sometimes CVE is directed more to counter-narratives, identifying
and deterring those at risk or even already radicalized, while PVE goes further back to
lay foundations for building resilience to extremism across a wide spectrum of people.
PVE is sometimes seen as the ‘softer’ side of counter-terrorism (CT), involving non-
traditional security actors such as teachers, social workers, community leaders, youth
and women in addition to the traditional CT actors such as policymakers, senior
government officials, police officers and intelligence officials (Davies, 2018, p.4).

Zeiger and Ali combine CVE and PVE in their definition of CVE as:

‘... programs and policies for countering and preventing radicalization and
recruitment into violent extremism and terrorism as part of an overall counter-
terrorism strategy and framework. This definition is inclusive of strategic, non-
coercive counterterrorism programs and policies including those involving
education and broad-based community engagement; more targeted narrative/
messaging programs and counter-recruitment strategies; disengagement and
targeted intervention programs for individuals engaging in radicalization; as
well as de-radicalization, disengagement and rehabilitation programs for

former violent extremist offenders (Zeiger & Aly, 2015, p.2)’.
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These authors explain that traditional counter-terrorism focuses on the denial of
opportunities for terrorist activity by disrupting recognized terrorist groups. PVE, by
contrast, aims to get to the root of violent extremism by challenging the ‘push’ and
‘pull factors’ that can lead to radicalization and violence. It aims to prevent the
recruitment of individuals into violent extremist groups by providing positive
alternatives to engagement or reengagement in violent extremism (Zeiger & Aly,
2015, p.2).

Therefore, the Strategies for CT and CVE in North Macedonia need to establish
distinctive measures that refer to Counter Terrorism (which are to be implemented by
state officials and intelligence services), Countering Violent Extremism (developing
counter-narratives to VE) as well as establishing a comprehensive system of soft
measures of Preventing Violent Extremism through a broad-based community
engagement.

5. Institutions and Stakeholders involved in CT, CVE and
PVE in North Macedonia

The Republic of North Macedonia (RNM) shares most of the problems with the
remaining Balkan countries in regard to violent extremism. Hence, the high rates of
unemployment, poverty, evident discrepancy of urban and rural areas, the weak and
politicized state institutions, a weak and often changed educational system which has
been concentrated on quantitative rather than qualitative approaches, extremist
preaching and parallel religious communities, exposure to online propaganda, etc. all
contribute to the threat of becoming involved in violent extremism. Moreover, there
is very few conducted research in regard to this issue, hence, very few empirical data
that would suggest qualitative and comprehensive information in this regard.
Moreover, the security and intelligence state institutions should consider sharing of
unclassified information with citizens, hence informing them and raising the

awareness on the accurate situation with CVE in RNM (Bogdanovski, 2014, p.8).

On the other hand, an important issue in regard to RNM is the fact that state
institutions have misused their competences in the past to disguise unrelated incidents
as terrorism, therefore, the lack of trust towards these institutions is evident.

An important development in regard to CVE in RNM was the criminalization of
the participation in foreign armies in order to prevent and punish the citizens of this
country to join the ISIL, the minimal sentence being 5 years imprisonment (Criminal
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Code of RM, Article 322-a). In this regard two major cases of arrest and conviction
of Islamist radicals who consequently pleaded guilty are known as the operations
called “Cell 17 and “Cell 2”.

Unfortunately, the mere incrimination of fighting in foreign armies or by any
means helping their cause will not address the complete problem of radicalization
and violent extremism, therefore, it is very important that national strategies are
developed in consultation with the civil sector and the researchers to produce a
comprehensive system of de-radicalization and prevention of violent extremism. In
this regard, developing a rehabilitation and re-socialization program is crucial in
order to prevent both recidivism and further radicalization in prisons. In this regard,
the state institutions in RNM should consider developing mechanisms of trust and
confidence with citizens, since violent extremism is best prevented through working
closely with communities. In this regard, state institutions should once and for all
detach from using the threat of violent extremism as a means to justify the arbitrary
state control and overruling of checks and balances mechanisms or even the annulment
of rule of law, as this has often occurred in the past.

In the Round-Table Discussions in Skopje and Tetovo representatives from the
National Committee for CVE and CT were present. An important note of the National
Coordinator for CVE and CT (NCoCVECT) was that Violent Extremism and Terrorism
are not only security problems, rather, they represent wider sociological problems. The
NCoCVECT indicated that a priority to this state institution is to establish inter-
institutional and international cooperation in regard to CVE, PVE and CT.

Until recently, there were no separate programs or strategies on CT and CVE in
RNM. The position of National Coordinator for CT was established in 2014 whereas
the first Strategy for Counter-Terrorism was adopted in 2011, however, as the current
NCoCVECT indicated, the strategy was never effectively implemented since the
action plan and other tools of implementation were not adopted by the government.
Therefore, the Establishment of the National Committee for CVE and CT is a major
step forward. The NCCVECT was established on July 2017. The Committee is
responsible directly to the Prime Minister, whereas functionally it operates within the
General Secretariat of the Government of RM. The committee is constituted by
22422 representatives of state institutions. Two separate Strategies were developed,
one for CT and the other for CVE. The National Coordinator has two Deputies,
respectively, one for CVE and one for CVE.
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The aim of the Strategies according to the NCoCVECT is to:

1) Distinguish between prevention and repression of extremism

2) Develop and strengthen the coordination between the state institutions
represented in the NCCVECT.

3) Develop the Strategies on CVE and CT and the Action Plans in parallel

4) Establishing a good coordination in the international, regional, national
and local level

The strategic priorities of the NCCVECT include:

1) PREVENT flows of FTF and militants and root causes of radicalization
and extremism

2) PROTECT the people, their property, key and critical infrastructure from
all threats, that are clear and present as well as potential and growing

3) PURSUE threats of VE and T at their root in safe havens and where ever
they pose clear danger to people and infrastructure

4) RESPOND actively, aggressively, but always in ways that are transparent
and consistent to the rule of law (EU refers to spirit of solidarity, to manage
and minimise the consequences of a terrorist attack, by improving
capabilities to deal with the aftermath, the coordination of the response and
the needs of victims)

When it comes to developing strategic aims in regard to CVE and PVE, it is
important to take into consideration that the involvement of non-state actors is crucial.
Soft measures of PVE can only be implemented successfully through an essential and
constant cooperation between the state institutions, education workers (teachers,
professors and academics), the religious communities, representatives of youth and
women, CSO-s and the media. Representatives from all these important stakeholders
were present in both Round-Table Discussions. Their findings and recommendations
will be presented in the following subtitles.

6. Discussion of the results

The following findings were presented at the end of the Round-Table Discussions
in Skopje and Tetovo.

6.1. Findings regarding the theoretical approach on radicalization and VE

Radicalization should be perceived as a process in which a marginalized group tents
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to express their attitude in a way which gradually becomes aggressive. Radicalization
can take many forms, and not always is identified as something negative. There are
forms of radicalization which can be healthy for the development of the society.
However, some forms of radicalization can lead to Violent Extremism (VE).

VE is a point in that process when the group decides that the use of violence to
achieve certain goals is legitimate and acceptable. That is the point when the use of
violence becomes perceived as a normal and natural reaction to the sources of
radicalization in the first place.

Violent extremists use ideologically motivated violence. The ideology can be
political (extreme rightest or leftist political views), religious (where the
misinterpretation of religions becomes essential) or driven by a certain campaign
(such as protection off the environment, animal rights, etc.). Therefore, the general
condemnation of violence is a very important task to be perceived by all society
stake-holders.

6.2. Findings regarding Push and pull factors

Push factors are conditions of the person or situations in their life that push them
away from mainstream society and cause them to be more susceptible to radicalization
whereas pull factors draw the individual towards the acceptance of violent extremism
with positive incentives. If the push and pull factors are identified on time, chances
of de-radicalization are better. Research shows that more than 60% of the process of
radicalization can be turned back and the person can be de-radicalized and
rehabilitated.

6.3. Push and pull factors in the North Macedonian context

When dealing with CVE and PVE in North Macedonia, the local context of push

and pull factors needs to be taken into consideration.

Numerous push factors can be identified in the country. The echo of the surrounding
armed conflicts in the 1990ties was deeply felt in Macedonia, furthermore, there have
been persons who actively participated in the conflicts related to the disintegration of
the former Socialist Federative Republic of Yugoslavia. Moreover, the country had a
conflict of its own in 2001 and not all persons who participated in it managed to
become integrated in the society afterwards. The existence of conflict-situations
makes separations in society more vivid and therefore, the de-humanization of
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potential victims is easier. The country and the citizens have suffered from continuous
non-functional rule of law and lack of good governance which makes the struggle
against terrorism particularly difficult. The country has also a history and still a reality
of ethnic, national religious discrimination. Groups of people feel politically or socio-
economically marginalized. Other push factors that can be identified in the country
include: searching for identity or difficulties in combining two different identities
(usually the struggle is between the national and religious identity or the ethnic and
national identity), difficult or destructive family relations, searching for purpose, as

well as a will to make a difference.

The factors that pull persons from North Macedonia to join violent extremist
groups include: a sense of belonging, a sense of purpose, significance, respect or
status in the group, feeling of power and control, community and friendship, clear
rule of life to adhere to, security, attractive ideological arguments, confidence that
one stands for good and fights evil. The persons involved in extremist groups usually
do so because the group offers them an organized and effective entity with clear rules
that function in practice, a sense of solidarity, belonging, purpose, significance and
respect. These are usually things they lack in their everyday life in the country where
they encounter many of the push factors enumerated above.

6.4. Challenges perceived in regard to CVE in North Macedonia

One of the main challenges in regard to the approach towards CVE in RNM is
related to the manner how the profile of a terrorist is usually perceived. The
stereotypization of the profile of the terrorist as a young man, from a rural background,
with a beard, most often represents a serious impediment to correctly define a terrorist
and distinguish such behaviour from practicing religion or participating in a certain

ideology movement.

The round-table discussions revealed that psychologists also feel challenged and
are unsure if they have an authority to deal with the primary and high school students
that might show signs of radicalization. There isn’t a roadmap for profiling a violent
extremist nor is there a set of mechanisms for the process of reaction once the profiling
has been completed.

Another important challenge is the lack of or very limited credible research within
the local communities in order to determine the contributing factors towards

radicalization of the community.
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Furthermore, one of the main problems is the islamization of terrorism which
contributes in the radical structures to use such narratives to create divisions in the
society and further radicalize the members of the Muslim community. Profiling of the
terrorist with a race, religion, ethnic group makes that group more susceptible to
radicalization.

The radicalization in prison also consists an important challenge in dealing with
VE. The re-socialization and re-integration of prisoners is a general challenge for the
penitentiary system in Macedonia, and because re-socialization programs do not
work properly, it becomes very challenging to organize de-radicalization programs in
prison. The imprisoned persons share their radical view with the inmates, especially
given that they possess communication devices such as telephones that can be used
for further recruitment. No clear de-radicalization re-integration programs exist for
the prisoners that have been involved in foreign wars.

6.5. Identification of future steps

Strengthening rule of law institutions is crucial to establishing effective institutions
that will deal with CVE and PVE. For the citizens to have trust in state institutions
they need to have proof that they provide service and protection to all citizens equally.
Developing a culture of dialogue between state institutions and society is therefore
crucial. Thus, state institutions must promote and guarantee human rights and
acceptance of diversity. They must take effective and prominent measures against

discrimination and develop mechanisms of peaceful resolution of conflicts.

The state institutions involved in CVE need to be locally present especially in
areas tackled with more VE cases. When police and security actions need to take
place, it is crucial that these state institutions take care about human rights and
building trust with the local community.

A close cooperation of the state institutions with CSO-s who work in this field is
therefore very needed. A special emphasis should be given to CSO-s that involve
actively women and children in the process of identifying signs of radicalization and
later also in the process of de-radicalization. CSO-s can be very helpful in developing

and implementing campaigns of raising awareness on VE.

It should be clear that there is not an only way to deal with VE, therefore the entire
society must be included. The use of a holistic approach towards CVE is crucial.
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7. Recommendations

The following recommendations ca be drawn from the desk research and the
results of the Round-Table Discussions held in Skopje and Tetovo.

7.1. Definitions

It is important to distinguish clearly between radicalization, violent extremism,
political violence and terrorism. Research shows that not all forms of radicalization
lead to violent extremism, however, radicalization is a strong root to the VE
phenomenon. The moment when a radical movement becomes supportive of use of

violence must be perceived as a crucial point of radicalization.

In regard to violent extremism it is important to distinguish between ideologies
behind it, it can be religion, it can be nationalism, it can be a certain social attitude. A
holistic approach towards defining violent extremism tends to include all forms of
extremism that use violence regardless of their nature. In the Balkans and in
Macedonia, religious and nationalistic and extremism are more common, however, it
must be kept in mind that other forms of extremism exist, such as left-wing or right

wing political extremism, environmental extremism, etc.

When violent extremism is analysed, it is important to make a distinction between
forms of radicalization since not all forms of radicalization are bad. Being radical in
relation to an issue does not mean that one becomes automatically a violent extremist
or a terrorist. There are major social movements that have become radical in part of
their history, however their results have been in general positive. It is the use of
violence that usually makes the distinction between acceptable and non-acceptable
undertakings.

Therefore, the use of violence should be closely tackled in CVE and PVE
approaches. Sometimes there are social narratives that tent to create the attitude that
violence is acceptable in certain occasions. It is very dangerous when the society
itself builds a narrative that certain forms of violence are acceptable. Therefore, a
general condemnation of violence as a narrative should be developed and supported.

7.2. Rule of Law

North Macedonia as well as other countries in the region often have found that
establishing effective rule of law is a major challenge. Establishing accountability for
crimes committed regardless of the status of their perpetrator is an essential part of
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rule of law. North Macedonia has struggled for long to establish effective
accountability, especially when it comes to crimes committed by persons of power.
Lack of accountability provides security to perpetrators of crimes that they will not
be held responsible for wrongdoing. In that way, lack of accountability makes
countering violent extremism additionally difficult as it empowers extremists to
come back as heroes in the communities.

Violent extremism flourishes in areas where inequality, discrimination and hate
crimes are not effectively dealt with. Serious efforts are needed to decrease inequality
and discrimination in society. Persons, communities and groups of people should feel
safe in their state and should be able to trust the institutions and the rule of law. The
dissatisfaction in the treatment of the communities that are minority, particularly the
Roma community, has the potential of bringing the community to the danger of being
involved in radicalized groups.

Hate speech and hate crimes should be addressed properly by state institutions.
Failure to address them properly decreases the trust in these institutions and
contributes to the marginalization of persons, communities and groups. Macedonia
still struggles to establish an effective system of prosecuting hate crimes. The
incriminations found in the Criminal Code of RM in this regard are still not effectively
implemented in reality, thus, there is not yet a court verdict that punishes hate crimes,
nor is there a system of identifying these crimes in the police and prosecution
authorities. This situation contributes to the marginalization of groups and
communities and further decreases their trust towards the state institutions.

7.3. Police and security institutions

It is important to build an intimate cooperation between the state institutions: first
of all, between the police officers and local communities. The most important goal
for this cooperation should not be gathering of information, it should be building trust
and partnership.

Proportional representation of communities in police forces is a very important
step to build the trust towards the police. Good practices have developed in this
regard after the Ohrid Framework Agreement and trust towards the police has been
ameliorated in regard to ethnic communities.

Barriers of inter-institutional communication and coordination in regard to violent

extremism need to be overcome. Good coordination between prosecuting authorities
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as well as between the police and other CVE and CPE authorities is crucial for early
identification of signs of extremism and for effective prevention and countering of VE.

7.4. Prevention vs. repression

Prevention of VE has lately gained in importance in regard to establishing
strategies and action plans of CVE. Taking the CVE from repression to prevention is
a major step forward that needs to continue developing in the future.

However, for the moment the criminal law is repressive and the sentences imposed
in the CCRM are draconic in regard to cases of violent extremism. Forms of
intervention prior to opening an investigation and prosecution should be considered
in the future amendments of the law in order to stimulate and motivate the radicalized
persons who have withdrawn from extremism in early stages to become an important
part of prevention and de-radicalization policies. Developing such policies of de-
radicalization is crucial to the overall success of CVE and PVE.

7.5. Re-socialization, rehabilitation and reintegration

Re-socialization, rehabilitation and reintegration of radicalized persons and
participants in extremist groups remains a major challenge in North Macedonia
having in mind the poor conditions in penitentiary institutions and the lack of effective
re-socialization programs. Radicalization in prisons continues to be a major problem
in North Macedonia.

Therefore, it is crucial that the penitentiary institution distinguishes between
recruiters and recruits, and develops separate re-socialization policies for both
categories. Training of the staff that works with re-socialization of this part of prison

population is essential for the success of programs of de-radicalization.

While in prison, persons convicted for crimes related to VE have the right to
practice faith. This is essentially their only encounter with the religious clerks. It is
not sufficient to allow prisoners to practice their faith only, but the religious
communities need to be involved in the process of de-radicalization. For an effective
re-socialization project, the religious clerics should be allowed to have access to
prisons as to have more contacts with such persons. Spaces of worship within prisons
should be opened in consultation with the IRC in order not to allow such spaces to be
misused in further radicalization of the inmates or be in service of radical groups
outside of the prison.
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The Ministry of Labour and Social Affairs, social affairs officers as well as
probation officers also require special trainings to develop de-radicalization programs
aimed as post-penal assistance for the incarcerated persons released on probation or
released after end of sentence.

7.6. Local Community Units

Local Community Units can play a major role in identifying cases of radicalization
and extremism. For this purpose, the government should work on revitalizing Local
Community Units since they can play an important role in CVE. Local centres for
prevention of crime have been established in 2008 by municipalities, however, most
of them are dysfunctional since there are no financial means for their maintenance.
They should become functional and furthermore, a good coordination between the
Local Community Units, Centres for Crime Prevention, police officials, schools,
local religious communities and local CSOs should be developed.

7.7. Education

High school teachers and managers of high schools need to be trained for
identifying early signs of radicalization in high schools. The most important signs of
radicalization become evident in high schools. However, the raising of awareness for
CVE should not only be focused on high schools (secondary schools), it should also
include primary schools, since intervening only in high schools could be a belated
intervention for the problem. There is need to strengthen education and training of
teachers as well as social affairs officers in order for them to identify early signs of
radicalization through investing in programs for their continuous training and support.

The family and the preschool age children should be involved in the education
against violence. Curriculums that will informs students on the terminology and the
process of radicalization should be introduced in schools and universities.

Schools and universities should consider the development of critical thinking as a
preventive measure for a young person to be able to identify the consequences of
extremist views and have more critical approach towards any content or information

they encounter.

Radicalization and involvement in extremist groups often develops among young
people who have a lot of spare time. Most of young people in North Macedonia are
not involved in many extra-curricular activities in their schools. Therefore, they
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spend a lot of time on the internet and social networks that can lead to their involvement
in extremist groups. This is why developing extra-curricular activities with students

is essential.

Investing in the education of parents is also essential, because they have a big
impact on the development of their children’s attitude. The state and the society need
to invest in creating role models and heroes, sport activities, cultural, artistic activities,
etc. through developing comprehensive and sustainable models of active use of the
spare time of the students. Parents should be educated in order to apply parenting
control and other monitoring mechanisms to the use of internet by children.

7.8. Parents/Women/Children

Working in the triangle parent-student-teacher is crucial to the implementation of
CVE and PVE programmes. It is also important that religious clerks, the police

officers and CSOs are also included in that pedagogical triangle.

A general perception of professionals who work with the young population shows
that children and young people show signs of accumulated aggression. Forms of
dealing with it should be developed and institutionalized in educational programmes.

Women have a very important role in identifying early signs of radicalization.
Therefore, it is crucial that programmes that have created good practices such as the
project Mothers’ School to further be developed and continue to raise awareness of
women and mothers in regard to early signs of radicalization. A form of that
development could be the creation of counselling institutions that would develop
programs of support for the families and a better coordination between the parents
and the teachers.

7.9. Building dialogue and understanding between different communities

It is important to build an integrated society as opposed to ethnical division.
Knowing and trusting each other helps prevent the spread of violent extremism. It is
important to build a culture of accepting diversity as an advantage, not as a handicap,
through developing critical thinking in schools, as well as a culture of debate and
acceptance of different opinions and disagreements among each other. Disagreements
should not regularly lead people to conflicts.

Such aims can be fulfilled by investing in programs of integrated studies where
the students can get to know the diversity around them. The political will to make
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dealing with diversity a priority issue is essential, and it can be developed through
investing in making the integrated studies an essential part of the educative curriculum.

7.10. Religious communities

An online platform of communication and joint messages from different religious
communities should be created. All religions that are practiced in North Macedonia
have many common aspects that should be enhanced through spreading messages of
proactive unity rather than separation.

Representatives of religious communities have complained that dubious financing
of certain organizations has been continuously ignored by the state institutions. Better
control of the finances of charity organizations and an institutionalized communication
between the religious communities and the state institutions is needed. There is a
need for coordination and cooperation between the Islamic Religious Community
and the relevant state institutions as to prevent certain radical groups to create parallel
structures to those of the IRC (mosques, schools, kindergartens).

When a community has issues with radicalization, it is of utmost importance that
the community deals with the topic and solves the issue, for the benefit of the
community itself. Hiding the problem and considering it as something remote to the
community does not help dealing with it. Therefore, the community should involve
proactively into finding ways to help the CVE and PVE programs.

The role of the Committee for Inter-Religious Relations is crucial and it should be
taken very seriously. The Committee has been passive and counter-productive until now.

The reforming of the Preacher’s Glossary should be supported. The most prevalent
online presence of Islam is the radicalized interpretation of it. Therefore, there is
immanent need to develop a better counter-narrative system as an answer to the
radicalized version of Islam most commonly preached on internet. The role of the
IRC in creating such counter narratives is crucial, thus preventing such narratives to

be used in recruiting, radicalizing and sending young people in foreign wars.
7.11. Raising awareness, media, social networks

Brainwashing is the cornerstone of extremist radicalization. Lack of education and the
financial factor play major roles in the recruitment process. Therefore, the state should
invest in a serious campaign on raising awareness about violent extremism as a general
social problem. It should also invest in developing a comprehensive counter-narrative
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system. At the moment, only the extremist narrative is present in the social media and the
internet. It is good to involve also CSO-s in the process of raising awareness.

The state needs to also deal more effectively with hate speech. Use of hate speech and
incitement of violence in social media should be carefully followed and effectively
prosecuted by the eligible institutions (public prosecution and anti-discrimination bodies).

7.12. Role of CSO-s:

Reorganization and inclusion of the informal local communities would help in the
prevention of the radicalization by providing local responses and information.
Strengthen the human capacities within CSOs, there is a lack of expertise in the field of
prevention of radicalization. State institutions should work towards funding the work of
the CSOs at least partially as to allow for proper development of the civil sector.
Community centres should be opened in every community, alternative spaces for the

community members to spend time together and to feel more as part of the community.

The lack of social activities both for young people and for others is a major
problem in the country. Besides the activities offered by the CSOs there are no
activities for young people to be involved with. If institutions do not find mechanisms
that would accumulate the energy of the students towards more beneficial activities,
they can be easily become a target of radical groups.

The CSOs can be more helpful within the framework of developing soft measures
of CVE and PVE. Without the support from the other factors such as CSOs, religious
communities, local communities, and every group that is outside of the state apparatus,
there cannot be viable and effective results in the fight against violent extremism and
terrorism.

7.13. Specific issues for the RNM Strategies for CVE and CT:

The strategy should use a holistic approach in regard to CVE and present it as a
general problem. All forms of appearance of violent extremism should be addressed
as well as the motivation and ideology behind them. Extremism in the context of
Macedonia has appeared in several forms, often misused from the government by
labelling one group as extremist.

The Strategy should consider establishing Local coordinators for CVE who will
work with the Local Units and the Local Centres for Prevention. The strategy should
also develop a platform on counter-narratives in social networks.

48



Besa ARIFi / Drivers to Violent Extremism in South Eastern Europe - the North Macedonian Context

Effective supervision of the implementation of the strategy should be planned and
implemented. Its implementation has to be supervised by international actors.
Effective state budgeting on CT and CVE issues should be established.

Good practices from other states should be included. Neighbouring states such as
Kosovo have achieved great accomplishment in regard to CVE and PVE strategies.
A good regional cooperation and coordination would be very helpful in this regard.

Composition of the National Committee on CT and CVE should reflect the ethnic-
religious and gender composition of the country. The National Committee should
include within its membership other actors such as the civil sector and the religious
groups, not only state institutions. The roles and responsibilities of the ministries and
institutions that are part of the National Committee should be clearly divided so that

each and everyone knows what should be done.
8. Conclusion

This paper has aimed to analyse the concept of radicalisation, violent extremism
and terrorism. It has offered a research analysis of these concepts based on a literature
review and findings of authors who have developed theoretical definitions. On the
other hand, this article has thoroughly analysed the data gathered from the empirical
analysis of the push and pull factors offered in two round table discussions held in
Skopje and Tetovo, in Republic of North Macedonia. The findings offer comprehensive
analysis of these factors in the context of South East Europe and in particular in the
local context of RNM. The recommendations deriving from the empirical analysis of
this article can be used in a broader context while developing state strategies to

counter and prevent violent extremism.
Grant Support: The author received no financial support for this work.
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1. Introduction

The lineup is the safest eyewitness identification procedure, because the foils provide
some protection to an innocent suspect. However, witnesses often choose someone who
is not the culprit'. When that person is not the suspect, the police are aware that they have
erred. However, in a fair simultaneous lineup by chance these witnesses who choose
“identify” a suspect who is innocent 1/N times, where N is the lineup size. With the
American lineup size of six, this will happen 1/6=0.167, or almost 17% of the time.

There is a second error that witnesses make and which remains undetected by the
police: witnesses fail to identify guilty suspects?. While a number of lineup procedures
have been developed to reduce mistaken identifications’, there are few procedures
available to increase correct ones that do not simultaneously increase mistaken ones.
Witnesses often have imperfect memory* and can then only increase correct identifications
if they choose someone in the lineup more often. Doing this increases mistaken ones.

The danger of mistaken identifications has been considered so great that in the
wake of research showing that we can reduce them if we warn witnesses that the
culprit may not be in the lineup’, the warning has been included in one of four
recommendations of a White Paper of the American Psychological Association® to
improve lineup identification evidence.

1 Edward Connors, Thomas Lundregan, Neal Miller and Tom McEwen, convicted by juries, exonerated by
science: Case studies in the use of DNA evidence to establish innocence after trial. (U. S. Department of
Justice 1996); Barry Scheck, Peter Neufeld, and Jim Dwyer, Actual innocence: When justice goes wrong
and how to make it right. (first published 2000, 1st, Signet 2001); Tim Valentine, Alan Pickering, and
Stephen Darling,” Characteristics of eyewitness identification that predict the outcome of real lineups’
[2003] 17 Applied Cognitive Psychology 969; Gary L Wells, Mark Small, S Penrod, Roy S Malpass,
Solomon M Fulero, and Clara Allison Elizabeth Brimacombe, ‘Eyewitness identification procedures:
Recommendations for lineups and photospreads’ [1998] 22 Law and Human Behavior 603.

2 Avraham M Levi, ‘Are defendants guilty if they were chosen in a lineup?’ [1998] 22 Law and Human
Behavior 389.

3 Avraham M Levi, ‘An Analysis of Multiple Choices in MSL Lineups, and a Comparison with Simultaneous
and Sequential ones’ [2006] 12 Psychology, Crime, & Law 273; Avraham M Levi, ‘Much Better than the
Sequential lineup: A 120-person lineup’ [2012] 18 Psychology, Crime & Law 631; Roberto Cameron
Lodge Lindsay and Gary Wells, ‘Improving eyewitness identifications from lineups: Simultaneous versus
sequential lineup presentation’ [1985] 70 Journal of Applied Psychology 556; S Pryke, Roberto Cameron
Lodge Lindsay, Jennifer E Dysart and Paul Dupuis, ‘Multiple independent identification decisions: A
method of calibrating eyewitness identifications’ [2004] 89 Journal of Applied Psychology 73.

Robert Buckhout, ‘Eyewitness memory’ [1974] 231Scientific American 23.

5 Roy S Malpass and Patricia G Devine, ‘Eyewitness identification: Lineup instructions and the absence of
the offender’ [1981] 66 Journal of Applied Psychology 482.

6  Gary L Wells, Mark Small, Steven Penrod, Roy S Malpass, Solomon M Fulero, and Clara Allison Elizabeth
Brimacombe, ‘Eyewitness identification procedures: Recommendations for lineups and photospreads’
[1998) 22 Law and Human Behavior 603.
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2. Study 1: A failed attempt to increase identifications by
omitting the warning

Levi’ has been experimenting with very large lineups, the largest consisting of 120
members. The two consistent findings have been that both the number of correct
identifications and the amount of choosing when the target is absent (mistaken choices)
remains constant and comparable to small lineups even as the lineup grows from 24 to
120 members. The result has been a dramatic reduction in mistaken identifications at no
cost to correct ones. For example, with a typical rate of 50% mistaken choices in the
traditional six-person target —absent simultaneous lineup, if the lineup is fair the
expected rate of mistaken identifications is 50/6 = 8.3%. With a lineup of 48, the same

percentage of mistaken choices leads to 50/48 = 1% mistaken identifications.

What might happen, then, if the warning was omitted before a 48-person lineup?
We might expect an increase in mistaken choices, perhaps to about 75%?* in target-
absent lineups, and therefore mistaken identifications would be 75/48 = 1.56%. We
would thus be paying the price of about half a percent more mistaken identifications
by omitting the warning. The empirical question is what the gain in target
identifications will be if the warning is omitted.

2.1. Method
2.1.1. Participants

The 192 participants in this experiment were staff and graduate students at the
Givat Ram and Mt. Scopus campuses of the Hebrew University in Jerusalem, Israel
who agreed to participate in a short and interesting experiment on memory which
would involve viewing a two- minute video, and later participating in a five- minute
experiment in their office/lab. There were 41 male participants, and 151 female ones.
The average age of the participants was 37.

2.1.2. Design

The design was 2x2 between-subjects, the factors being target-absent vs. target-
present, and warning vs. no warning. The number of 48 participants per each of the

7  Avraham M Levi, ‘A Comparison Between Large Simultaneous and MSL Lineups, with Photos Viewed
in Sets of Six’ In K Nixon (Ed.) Forensic recall and eyewitness testimony (A-IP Publishing 2006b); AM
Levi, ‘Evidence for Moving to an 84-Person Photo Lineup’ [2007] 3 Journal of Experimental
Criminology 377; Avraham M Levi, ‘Much Better than the Sequential lineup: A 120-person lineup’
[2012] 18 Psychology, Crime & Law 631.

8  Roy S Malpass and Patricia G Devine, ‘Eyewitness identification: Lineup instructions and the absence of
the offender’ [1981] 66 Journal of Applied Psychology 482.
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four experimental conditions was determined by completely counterbalancing the 24
possible orders of the four screens of photos, each order appearing twice in random

order in the experiment for each of the four conditions.
2.1.3. Recruitment and eyewitness event

The author visited offices and labs at the university. He introduced himself, and
asked the occupant whether they would participate in a memory experiment in their
office/lab at a later time that would last only about five minutes. If a person agreed,
he immediately showed them a video in their office lasting 2 minutes in which the
target was seen for 37 seconds, another young-looking male for 22 seconds’. He
arranged a mutual acceptable time for the experiment, at least an hour later. The video
and the lineup were shown on a laptop computer.

2.1.4. The lineup

Photos for the lineups were chosen from Levi'®. All lineup members were young
adult males who had dark and short hair, dark eyes, no beard or moustache, and were
of medium build. The target also fit this description. The photos were thus chosen to
fit the match-to description criterion!!, and there is thus no danger that any of the
photos could be discounted because they did not fit that description'?. The twelve
faces of each screen were organized in two lines of six. The four screens were identical
for the target-present and target absent lineup, except that the target was placed in the
lower left hand corner in one of the target-present lineup’s screens, and replaced with
a different photo in the culprit-absent lineup.

2.1.5. Lineup procedure

Witnesses in the warning condition were told: “I am now going to conduct a
lineup. The person you are to identify is the male in the video who moved around.
The lineup consists of 4 screens with 12 photos in each one. Since all the photos are

9  The video was a natural domestic scene showing a mother diapering her baby in the baby’s room, a young-
looking male and an older woman sitting in the living room, and the target moving into the living room,
sitting down, putting on his shoes, and moving in and out of the room where the mother was diapering the
baby. The video can be viewed at www.youtube.com/watch?v=wmbBujTSngo

10 Avraham M Levi, ‘Much Better than the Sequential lineup: A 120-person lineup’ [2012] 18 Psychology,
Crime & Law 631.

11 Gary L Wells, Mark Small, S Penrod, Roy S Malpass, Solomon M Fulero, and Clara Allison Elizabeth
Brimacombe, ‘Eyewitness identification procedures: Recommendations for lineups and photospreads’
[1998] 22 Law and Human Behavior 603.

12 There is a more extensive discussion of the match-to-description strategy in the general discussion section.
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different, the person can only appear in one screen, if at all. I will first show you the
4 screens in a predetermined order, but after that you can request to see screens again
in any order until you come to a decision'®>. However, I must warn you that the person
may not be in the lineup at all!”'* This last sentence was said with emphasis.

Witnesses who were not warned were given nearly identical instructions, except that
the phrase “if at all” and the last sentence were omitted. If witnesses asked at any time
whether they could conclude that the person was not in the lineup, they were answered
in the affirmative. The witnesses were shown the four screens regardless of whether they
chose someone in one of the earlier screens. They were given the opportunity to change
their minds after viewing all the screens. (However, this very rarely happened)

2.2. Results and Discussion

Table 1 summarizes the results for all four conditions.

Table 1: Results for four experimental conditions

WARNING NO WARNING
TARGET- PRESENT
IDENTIFICATIONS 17 (36%) 17 (35%)
FOILS 21 (44%) 28 (57%)
NO CHOICE 9 (19%) 4 (8%)
TOTAL 47 49
TARGET-ABSENT
CORRECT NO CHOICE 25 (50%) 7 (15%)
MISTAKEN CHOICE 25 (50%) 41 (85%)
TOTAL 50 48

The empirical question asked was: What would be the effect of omitting the

warning on target identifications in target-present lineups?

The answer to the question could not be more clear-cut. Omitting the warning in
target-present lineups has no effect whatsoever on target identifications in target-
present lineups. The 36% identifications with the warning and the 35% identifications
without the warning are virtually identical.

13 Some additional instruction was added because, contrary to other experiments, the lineup photos stretched
over four screens.

14 This warning was stronger than usually given, to ensure that it was heard. Police officers might be afraid
to use a strong warning, in that it might deter witnesses from identifying culprits. The results of this paper
show that such fear is likely unfounded.
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This cannot be accounted for by a failure of the lack of a warning to be effective.
Omitting the warning in culprit-absent lineups had a very large effect. While with the
warning the usual 50/50 split between correct no choice responses and mistaken
choices has been maintained, without the warning 85% of the witnesses chose
mistakenly [test between two proportions®, z=3.73, p < 0.0001].

Two explanations for the lack of effect of omitting the warning: Firstly, the
percentage of witnesses able to identify the target varies with conditions such as the
difficulty of the eyewitness event and the time interval between the witnessing and
the lineup. The eyewitness event was relatively difficult. Thus, perhaps the maximum
degree of identifications for the experimental conditions was reached with the
warning, and therefore omitting the warning was not able to increase them. The extra
response bias expressed itself in more foil choices and less no choice responses
(though the power of the chi-square testing for the difference was too small).

By the same token, the fact that Clark'® found that “identifications” increased
without the warning in six-person lineups clearly indicates that the maximum degree
of these “identifications” was not reached with the warning in the sample he analyzed.
Obviously, the chance of increasing “identifications” in a six-person lineup is much
greater than in a 48-person one by merely guessing. However, Clark found an
“identification” rate greater than would be predicted by pure guessing. The
discrepancy between the data Clark analyzed and the present experiment may result
because of the difficult eyewitness event which did not enable more identifications
without the warning

There is an alternate explanation. Some witnesses have a partial memory of the
target!’, which enables them to eliminate from consideration at least one of the foils
(i.e. “the target had more hair”). Some of the witnesses in this experiment
spontaneously pointed to some foils and said that they could discount them. Penrod!®
also alludes to the concept of partial memory, as does Steblay'’.

15 Ronald E Walpole, Introduction to Statistics (Macmillan 1968).

16 StevenE Clark, ‘A Re-examination of the Effects of Biased Lineup instructions in eyewitness identification’
[2005] 29 Law and Human Behavior 575.

17 Anthony N Doob and Herschi M Kirshenbaum, ‘Bias in police lineups-partial remembering’ [1973] 1
Journal of Police Science and Administration 287.

18  Steve Penrod, Eyewitness guessing and choosing (Sarmac Conference, Bethel College, Maine 2006).

19 Nancy M Steblay, ‘Social influence in eyewitness recall: A meta-analytic review of lineup instruction
effects’ [1997] 21 Law and Human Behavior 283.
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Partial memory is not simply weak memory. Partial memory requires remembering
some aspect of the targets face well enough to discount lineup members who failed to
display that feature.

In 48-person lineups partial memory helps little. Too many foils remain. In a six-
person lineup, even being able to eliminate only one foil and guessing from the
remaining five increases meaningfully the odds of “identifying” the target. Without
the warning and the concomitant tendency to choose more, the target will be chosen
more often.

However, these additional “identifications” are not real identifications. They are
only educated guesses based on partial memory.

Moreover, we cannot be certain that all the “identifications” made with the
warning are true ones. 50% of witnesses viewing a fair simultaneous target-absent
lineup, with the warning, mistakenly choose someone. That leaves plenty of room for
witnesses to make educated guesses in target-present lineups. The conclusion, if this
explanation is correct, is that if we want to be sure that “identifications” are indeed
identifications, we need to use large lineups.

The concept of partial memory is different from relative judgment, which
posits that witnesses compare between lineup members and pick the lineup
member that seems most similar to the target. Partial memory and relative
judgment are conflicting explanations for why witnesses choose the target despite
imperfect memory, or mistakenly chose the innocent suspect as often as they do in
six-person lineups. Levi* conducted an eye tracker experiment based on the
assumption that witnesses use relative judgment. The results forced him to the
conclusion that the assumption was false*'. Partial memory now provides an
explanation to his data.

The great advantage of large lineups is obvious in reducing the chance of mistaken
identifications. This study suggests that large lineups may also provide an accurate
distinction between witnesses who are really able to identify the target and others
who may have partial memory of the target.

20 Avraham M Levi, ‘When the relative judgment theory proved to be false’ [2015] 5 Psychology and Law 141.

21 Not everyone accepts this interpretation of the results. Rod Lindsay for one (personal communication,
June 2014) does not.
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3. Study 2: Testing the validity of partial memory

The attempt in study 1 to increase identifications by omitting the warning failed.
This could be attributed either to the difficult experimental conditions, or to partial
memory of the target enabling witnesses viewing six-person lineups to discount some
of the foils, thus increasing the chance of choosing the target when making an

educated guess.

This experiment aimed at examining this hypothesis directly, versus the alternate
explanation that the results of Study 1 were simply the result of its difficult
experimental conditions. Witnesses were shown either a six-person or 48-person
target-present lineup, with or without the warning. If they made a choice they were
asked to count the number of lineup members that they could discount with certainty.
Target-absent lineups were omitted, as not relevant to the opposing hypotheses.

If experimental difficulty explains Study 1’s results, 6-person lineups should
produce no more identifications than 48-person ones, and no more identifications
when not warned than when warned. If the partial memory hypothesis is correct more
identifications in the six-person lineup will be found than in the larger one.

3.1. Method
3.1.1. Participants

The 200 participants in this experiment were staff and graduate students at the
Givat Ram and the Ein Kerem campuses of the Hebrew University of Jerusalem,
Israel, and at Bar Ilan University in Ramat Gan, Israel, who agreed to participate in a
short and interesting experiment on memory which would involve viewing a two-
minute video immediately, and later participating in a five- minute experiment in
their office/lab. The average age was 32. Males comprised 84 of the sample, females
116.

3.1.2. Design

The design of the experiment was 2 x 2 between-subjects, the factors being
warning (yes/no) and lineup size (6/48). The dependent measures were lineup
decision and number of lineup members that could be discounted with certainty.

3.1.3. Recruitment and eyewitness event

They were identical to study 1
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3.1.4. The lineups

The 48-person lineup was identical to Study 1. The six-person lineup was
created by randomly choosing five photos from the target-present screen of the
48-person lineup, the sixth person being the target. The six faces of the six-person
lineup were organized in two rows of three, with the target in the lower le-ft hand
position.

3.1.5. Lineup procedure

Witnesses in the no warning six-person condition were told: “I am now going to
conduct a lineup. The person you are to identify is the male in the video who moved
around.” For those in the warning six-person condition they were also told. “However,
I must warn you that the person may not be in the lineup at all!” This last sentence
was said with emphasis

Those in the 48-person warning condition were also told:” The lineup consists of
4 screens with 12 photos in each one. Since all the photos are different, the person can
only appear in one screen, if at all. You can request to see screens as often as you want
in any order until you come to a decision. However, I must warn you that the person

may not be in the lineup at all!”

Witnesses shown the 48-person lineup who were not warned were given nearly
identical instructions, except that the phrase “if at all” and the last sentence were
omitted. If witnesses asked at any time whether they could conclude that the person
was not in the lineup, they were answered in the affirmative. The witnesses who were
shown the 48-person lineups were also shown the four screens regardless of whether
they chose someone in one of the earlier screens. They were given the opportunity of
changing their mind after seeing all the screens. The screen with the target appeared
randomly as the second or third screen shown.

Those witnesses who chose someone were asked to count the number of lineup
members that they could discount with certainty.

3.2. Results and Discussion

Table 2 shows the identification responses.
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Table 2: Results for identification responses
Six-person Lineups 48-person Lineup
Warning No warning Warning No warning
Identification 27 (54%) 31 (61%) 17 (37%) 21 (39%)
Foils 6 (12%) 18 (35%) 14 (30%) 26 (48%)
No choice 17 (34%) 2 (4%) 15 (33%) 7 (13%)

Warned witnesses made fewer foil choices compared to no choices than did not
warned witnesses (2 = 21.85, p < 0.00001). This verifies that the warning
manipulation was effective. There is no difference between the number of
identifications between warned and not warned witnesses who viewed the six-person
lineup, as there is not between these two groups for the 48-person lineup (this latter
finding replicating Study 1). This supports the explanation that experimental difficulty
caused the lack of difference between warned and not warned in Study 1.The third
finding is that there were more identifications in six person lineups than in 48-person
lineups, 58% versus 38% (z = 2.696, p < 0.004), which fits the logic that the six-
person lineup witnesses had a better chance of picking the target when guessing from
the far fewer foils than in the 48-person lineup left after discounting some of the five
foils: The mean number of foils left after discounting for the six-person lineup
witnesses was 1.0, and for the 48-person lineup witnesses 8.3, z = 3.273, p< 0.0005.
Note that while witnesses who viewed the 48-person lineup were able to discount a
substantial number of lineup members, they were left with more members than in the
six-person lineup. We might expect, also, that the likelihood that witnesses would
even think about discounting lineup members while viewing the lineup was small.

The results support the contention that the number of times that witnesses choose
the target in 6-person lineups is an unreliable indication of the number of targets who
have been identified. In addition to the known chance of choosing the target 1/6 times
with pure guessing in a fair lineup, there is also the possibility that due to partial
memory of the target more witnesses have succeeded in choosing the target despite
their actual inability to identify him or her. We may be much safer with a large lineup
such as the 48-person lineup used in this experiment.

A third possible explanation for the higher rate of identification in six-person
lineups is that witnesses get confused seeing so many faces in the 48-person lineup
However, no difference in the rate of identifications was found between a 24-person

62



Avraham LEVI/ Partial Memory: Another Reason for using Large Lineups?

lineup and a 120-person lineup?. One might expect more confusion, and fewer
identifications, in the far larger 120-person lineups.

Similarly, Levi** compared the 48-person lineup to the British video lineup. The
latter lineup consists of 10 members, each shown in a short video- clip. The lineup
is shown twice before witnesses make their choice. Despite the large difference in
size between the two lineups, no difference was found in rate of identification.
Witnesses viewing the British lineup are a lot less likely to use partial memory to
discount lineup members because the videos are shown sequentially rather than
simultaneously. A sequential presentation seems far less likely to give witnesses the
idea that they can discount lineup members.

On the other hand, a sequential presentation shown twice should give witnesses
more opportunity to compare between lineup members and pick the person that seems
most similar to the target. The fact that the British lineup yields more identifications
than the 48-person lineup is more evidence that the mechanism behind more
identifications in six-person lineups is not relative judgment.

An important caveat is that this study has not proven that witnesses in six-person
lineups actually use their partial memory in order to discount some lineup members.
The evidence supports this conclusion. The uncertain status of any theoretical
construct such as partial memory is nicely illustrated by the relative judgment
explanation, a perfectly sensible idea, which seems now to be discredited. In
summation, the scientific process works by disproving theories, not proving them.

There is an alternate explanation, signal detection theory According to Wixted and
Mickes* interpretation of signal detection theory, the larger the lineup, the fewer
correct and false IDs there will be. While this prediction fits the present experiment’s
results, it contradicts the results of Levi®’, who found that as lineups grew in size from
20 to 120, the number of correct IDS and mistaken choices remain constant, and
Levi’s?® comparison between the 48-person lineup and the British one.

22 Avraham M Levi, ‘Comparing the English Video Lineup with the 48-Person Lineup’ [2017] 5 Universal
Journal of Psychology 239.

23 Avraham M Levi, ‘“When the relative judgment theory proved to be false’ [2015] 5 Psychology and Law 141.

24 John T Wixted and Laura Mickes, ‘ROC Analysis Measures Objective Discriminability for any Eyewitness
Identification Procedure’ [2015] 4 Journal of Applied Research in Memory & Cognition 329.

25 Avraham M Levi, ‘Much Better than the Sequential lineup: A 120-person lineup’ [2012] 18 Psychology, Crime
& Law 631.

26 Avraham M Levi, ‘Comparing the English Video Lineup with the 48-Person Lineup’ [2017] 5 Universal
Journal of Psychology 239.

63



Ceza Hukuku ve Kriminoloji Dergisi-Journal of Penal Law and Criminology 2019; 7(1):53-65

Thus, all alternate theories to explain the higher rate of identifications in six-
person are contradicted by other evidence. This leaves, so far, the partial memory
explanation. This of course does not negate the possibility that another theory may
explain this fact, nor the possibility that further research will contradict the partial

memory explanation.

For example, witnesses in the second study were asked to count the number of
lineup members they could discount after they viewed the lineup. Partial memory as
a cause of increased identification should be expected to increase if they were asked
to discount lineup members before they view the lineup. Such an experiment is
currently being run. The same reasoning holds for the British lineup, and an
experiment has been prepared to test this prediction.

In conclusion, then, simultaneous six-person lineups, even when fair, seem even
less safe than previously thought. Partial memory may enable some witnesses to
seem to identify the target when they actually are not really able to do so.

Grant Support: The author received no financial support for this work.

References

Robert Buckhout, ‘Eyewitness memory’ (1974) 231 Scientific American 23.

Steven E Clark, ‘A Re-examination of the Effects of Biased Lineup instructions in eyewitness identification’
(2005) 29 Law and Human Behavior 575.

Edward Conners, Thomas Lundregan, Neal Miller and Tom McEwen,. Convicted by juries, exonerated by
science: Case studies in the use of DNA evidence to establish innocence after trial (U. S. Department of
Justice 1996).

Stephen Darling, Tim Valentine, and Amina Memon, ‘Selection of lineup fillers in operational contexts’ (2008)
22 Applied Cognitive Psychology 159.

Anthony N Doob and Herschi M Kirshenbaum, ‘Bias in police lineups-partial remembering’ (1973) 1 Journal
of Police Science and Administration, 287.

Avraham M Levi, ‘Are defendants guilty if they were chosen in a lineup?’ (1998) 22 Law and Human Behavior
389.

Avraham M Levi, ‘An Analysis of Multiple Choices in MSL Lineups, and a Comparison with Simultaneous and
Sequential ones’ (2006a) 12 Psychology, Crime, & Law 273.

Avraham M Levi, ‘A Comparison Between Large Simultaneous and MSL Lineups, with Photos Viewed in Sets
of Six’ In K Nixon (Ed.) Forensic recall and eyewitness testimony (A-IP Publishing 2006b).

Avraham M Levi, ‘Evidence for Moving to an 84-Person Photo Lineup’ (2007) Journal of Experimental
Criminology 377.

Avraham M Levi, ‘Much Better than the Sequential lineup: A 120-person lineup’ (2012) 18 Psychology, Crime
& Law 631.

Avraham M Levi, ‘“When the relative judgment theory proved to be false’ (2015) 5 Psychology and Law 141.

Avraham M Levi, ‘Comparing the English Video Lineup with the 48-Person Lineup’ (2017) 5 Universal Journal
of Psychology 239.

64



Avraham LEVI/ Partial Memory: Another Reason for using Large Lineups?

Roberto Cameron Lodge Lindsay and Gary L Wells, ‘Improving eyewitness identifications from lineups:
Simultaneous versus sequential lineup presentation’ (1985) 70 Journal of Applied Psychology 556.

Clara Alison Elizabeth Luus and Gary L Wells, ‘Eyewitness identification and the selection of distracters for
lineups’ (1991) 15 Law and Human Behavior 43.

Roy S Malpass and Patricia G Devine, ‘Eyewitnes identification: Lineup instructions and the absence of the
offender’ (1981) 66 Journal of Applied Psychology 482.

Steven Penrod Eyewitness guessing and choosing (Sarmac Conference, Bethel College, Maine 2006).

Sean Pryke, RCL Lindsay, JE Dysart and P Dupuis, ‘Multiple independent identification decisions: A method of
calibrating eyewitness identifications’ (2004) 89 Journal of Applied Psychology 73.

Barry Scheck, Peter Neufeld, and Jim Dwyer Actual innocence: When justice goes wrong and how to make it
right (Signet 2001).

Nancy M Steblay, ‘Social influence in eyewitness recall: A meta-analytic review of lineup instruction effects’
(1997) 21 Law and Human Behavior 283.

The State of Israel v. Kedoshim, Tel Aviv District Court 40371 (2001)

Tim Valentine, Alan Pickering, and Stephan Darling,” Characteristics of eyewitness identification that predict
the outcome of real lineups’ (2003) 17 Applied Cognitive Psychology 969.

Walpole, Ronald E. Introduction to Statistics (Macmillan 1968).

Gary L Wells, Mark Small, Steven Penrod, Roy S Malpass, Solomon M Fulero, and Clara Allison Elizabeth

Brimacombe, ‘Eyewitness identification procedures: Recommendations for lineups and photospreads’
(1998) 22 Law and Human Behavior 603.

Gary L Wells, Andrew M Smith and Laura Smalarz, ‘ROC analysis of lineups obscures information that is
critical for both theoretical understanding and applied purpose’ (2015) 4 Journal of Applied Research in
Memory and Cognition 324.

65






Ceza Hukuku ve Kriminoloji Dergisi-Journal of Penal Law and Criminology 2019; 7(1):67-102 OB i
ISSN: 2148-6646 / E-ISSN: 2602-3911 b T [STANBUL
N\ S UNIVERSITY
TR PRESS

http://jplc.istanbul.edu.tr

Research Article / Arastirma Makalesi
DOI: 10.26650/JPLC587072

Gida Ceza Hukukunun Bazi Temel Kavramlari
ve Genel Yapis1 Uzerine Mukayeseli Bir
Inceleme

A Comparative Examination of Some Basic Concepts and General
Structure of Food Criminal Law

Mehmet MADEN!

'Dr. Ogr. Uyesi, Istanbul Universitesi, Hukuk Fakiiltesi, Ceza ve Ceza Muhakemesi Hukuku Anabilim Dals, Istanbul, Tiirkiye

ORCID: M.M. 0000-0003-1643-0091

oz

Bu calismada, gida ceza hukukunun temel bazi kavramlar ve genel yapisi mukayeseli bir incelemeyle ele
alinmistir. Belirtilen temel kavramlar, 6zellikle, “gida’, “yeterli gida hakk’, “gida glivencesi’, “gida giivenligi” ve “gida
dolandiricih@i"dir. Gida ceza hukukunun genel yapisiyla ilgili olarak; uluslararasi boyut kisaca ele alindiktan sonra,
hukuka aykiriliklarin tasnifi ve formilasyonu incelenmis ve ilgili bazi sug tipleri tizerinde durulmustur. Turk Ceza
Kanunu'nda, dogrudan gida ceza hukukunu ilgilendiren ve “zehirli madde katma” ve “bozulmus veya degistirilmis gida
veya ilaclarin ticareti” bashklari altinda diizenlenen iki sug tipinin bazi hususiyetleri tizerinde 6zellikle durulmustur.
Calismanin odak noktasi, gida ceza hukukuyla korunan ana hukuki degerlerden gida gtivenligi olmustur. Béylece,
gida glivencesiyle ve tiketicilerin ekonomik menfaatleriyle ilgili meseleler calismanin merkezinde yer almamaktadir.
Bu calismayla, gida ceza hukukuyla ilgili temel bazi kavramlarin ve gida ceza hukukunun genel yapisinin mukayeseli
bir incelemeyle ortaya konulmasiyla, bundan sonraki calismalar igin faydali bir temel olusturulmaya ¢alisiimistir.
Anahtar Kelimeler: Gida ceza hukuku, gida givencesi, gida glvenligi

ABSTRACT

Some of the basic concepts alongside the general structure of food criminal law are examined comparatively in
this paper. The aforementioned basic concepts are specifically, “food’, “the right to adequate food’, “food security,
“food safety” and “food fraud”. As regards the general structure of food criminal law, after a brief look at international
concerns, we will examine the classifications and formulations of breaches of the law as well as some crime types. In
particular, some characteristics of the two crime types which are directly related to food criminal law and regulated
under the Turkish Criminal Code under the headings of “adding poisonous substances” (s 185) and “commerce of
spoiled or altered foods and medicines” (s 186) have been explored. In this paper, we focus on “food safety” as one of
the main legal values protected through food criminal law, not on the issues related to “food security” and “economic
interests of consumers”.

With this paper, by comparatively presenting some of the basic concepts and the general structure of food criminal
law, we have attempted to lay the foundations for future studies on food criminal law.
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EXTENDED ABSTRACT

It could be said that food security, food safety and the economic interests of
consumers are the three main legal values protected by food criminal law. Besides
life and health (which have special places in food criminal law as protected legal
values), any legal value protected by any type of crime is related to food criminal law,
as long as it is concerned with food.

In this paper, it was deemed acceptable to label “food security” as a hypernym for
“food safety”.

There are some criteria which can be taken into account when determining the
form of a breach of food law. In other words, when regulating the breaches, the
abovementioned criteria can determine the type of violation as administrative
offences, misdemeanours or crimes. The degree of the effect of the act on public
health; the type of the effect of the act on protected legal values (whether that be harm
or danger); and if the type of the abovementioned effect is danger, the degree/type of
this danger would be among these criteria. Whether the danger shall be correlated
with general food law regulations, and if so, determining the kind of correlation are

matters of preference when regulating a breach as a misdemeanour or a crime.

The mental element could be another factor in determining the act as either a
misdemeanour or a crime. Furthermore, peculiar feature of the breaches might be
another determinant factor in this respect.

Techniques of “crimes aggravated due to their consequences” and “blank criminal
law” may be utilized in the protection of food safety. Crimes can be differentiated from
misdemeanours with respect to the application of reasons for setting aside or reducing
punishments (effective remorse etc.). In this respect, restorative justice procedures and
sanctions can be utilized relative to the measures to be taken or the duties to be fulfilled.

Considering the effect of actualized productive policy on protecting food safety,
accepting legal entities as addressees of regulations and procedures is another
important issue together with the issue of determining the sanctions to be applied to
legal entities.

Food safety can be protected through the use of laws targeting specific food
related crimes or through other categories under general crimes for the protection of
public health. Many crimes can be related to food security in some way. Specific
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criminal acts such as “food fraud” and “food hoarding” can be regulated or the related
acts can be punished through the application of other crime types.

Amongst those legal values protected by food criminal law, life and health feature
prominently. There are two categories of laws which aim to protect these legal values.
The first category is laws against harm crimes and the second group against danger
crimes. The first group (harm) deals with general crimes of causing death or injury
— the specialties of such crimes in the field of food criminal law are mentioned in the
main text. The second group (danger) targets those crimes which endanger life or
health. Two crimes which are directly related to food criminal law are regulated under
the Third Part (Crimes Against Public Health) of the Third Chapter (Crimes Against
Community) of the Second Book (Special Provisions) of the Turkish Criminal Code
(TCC). These crimes are regulated under the headings of “adding poisonous
substances” (s 185) and “commerce of spoiled or altered foods and medicines” (s
186). Besides these two specific acts, crimes and misdemeanours related to genetically
modified organisms are regulated under the Biosafety Act (No. 5977), s 15.
Additionally, there are related misdemeanours regulated under the Veterinary
Services, Phytosanitary, Food and Feed Act (No. 5996), s 40 and 41.

The crime of “adding poisonous substances” (TCC, s 185) is not restricted to
food. Indeed, in the legal definition, the expression of food is not included and the

subject of the crime is drawn up in a very comprehensive and extensive manner.

It could be said that the subject of the crime of “commerce of spoiled or altered
foods and medicines” (TCC, s 186) is “edible or drinkable things and medicines
decayed or altered in a manner endangering life and health of persons”. Differently
from the heading of the article, the expression of an “edible or drinkable thing” is
included in the text, not the word “food”. Thus, substances consumed not through
eating or drinking (for example, consumed intravenously or through the skin), cannot
be the subject of this crime unless they are “medicine”. The crime under s 186 seems
appropriate to be qualified as an “abstract-concrete endangerment crime” or a

“suitability crime” rather than a “concrete endangerment crime”.
1. Giris

Yirtirliikteki gida ceza hukukuyla ilgili olarak Tiirk¢e kaleme alinmis ¢ok sayida
eser bulunmamaktadir. Bu ¢alismada, mukayeseli bir incelemeyle, gida ceza hukukuyla

ilgili temel bazi kavramlar iizerinde durulacak ve gida ceza hukukunun yapist ana
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hatlariyla ele almacaktir. Calismanin odak noktasinda, gida ceza hukukuyla korunan
ana hukuki degerlerden gida giivenligi bulunmaktadir; gida glivencesiyle ve tiikketicilerin
ekonomik menfaatleriyle ilgili meseleler ¢alismanin merkezinde yer almamaktadir.
Gida ceza hukukuyla korunan hukuki degerlerin ortaya konulmasi, diger hususlar

yaninda, ilgili ihlallerin tasnifi ve formiilasyonu bakimindan da 6nem arz etmektedir.

LIS

Caligmada ele alinacak temel kavramlar, esas olarak, “gida”, “yeterli gida hakk1”,
“gida gilivencesi”, “gida gilivenligi” ve “gida dolandiriciligi”dir. Bu kavramlar
icerisinde, ozellikle “gida giivencesi”nin ve “gida giivenligi’nin kapsaminin ve
birbirleriyle iligkisinin ortaya konulmasi, hem gida ceza hukukuyla korunan hukuki
degerlerin anlasilmasi hem de bu alanda yapilacak diizenlemelerin esasina ve
yontemine iligkin tercihler bakimindan 6nem arz etmektedir.

Gida ceza hukukunun genel yapisiyla ilgili olarak; uluslararasi boyut kisaca ele
alindiktan sonra, hukuka aykiriliklarin tasnifi ve formiilasyonu incelenecek ve ilgili
bazi sug tipleri lizerinde durulacaktir. Gida hukukuyla ilgili bir ihlalin hangi hukuki
form igerisinde diizenlenecegi, bagka bir deyisle gidayla iligkili bir fiilin idari ihlal,
kabahat veya su¢ olarak diizenlenmesi bakimindan dikkate alinabilecek hususlar
izerinde durulacaktir. Fiilin suc¢ olarak diizenlenmesi tercih edildiginde, hangi
yontemin kullanilacagi meselesi de inceleme konular1 arasindadir. Gida ceza
hukukuyla korunan hukuki degerler arasinda, yasamin ve sagligin 6zel bir yeri oldugu
goriilmektedir. Bu ¢aligmada, zarar sucu olarak diizenlenmis olan Oldiirme ve
yaralama suclarinin gida ceza hukuku bakimindan arz ettigi bazi temel hususiyetlere

isaret etmekle yetinilecektir.

Gida ceza hukukuyla ilgili sug tiplerinin ihdasinda, tehlike suglari yontemi 6zel
bir 6nem arz etmektedir. Tiirk Ceza Kanunu’nda yer alan ve dogrudan gida ceza
hukukunu ilgilendiren iki sug¢ tipi de (madde basliklarina gore isimlendirilirse,
185’inci maddede diizenlenen “Zehirli madde katma” sugu ve 186’nc1 maddede
diizenlenen “Bozulmus veya degistirilmis gida veya ilaglarin ticareti” sugu) tehlike
sucu olarak diizenlenmistir. Belirtilen sug tipleri, baz1 iilke diizenlemeleriyle birlikte,
esas olarak ana hatlariyla incelenecek olmakla birlikte, iki sug tipinin baz1 hususiyetleri
iizerinde 6zellikle durulacaktir.

Caligmamizla, gida ceza hukukuyla ilgili temel bazi kavramlarin ve gida ceza
hukukunun yapisinin mukayeseli bir incelemeyle ve ana hatlartyla ortaya konulmasiyla,
bundan sonraki ¢alismalar i¢in faydali bir temel olugturulmaya ¢alisilacaktir.
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2. Gida Ceza Hukukuyla Korunan Hukuki Degerler

Gida diizenlemelerinin ve boylece gida ceza hukukunun {i¢ ana hukuki degerin
korunmasi etrafinda dontip dolastig1, bunlarin ise, gida giivencesi', gida giivenligi ve
tiiketicilerin ekonomik menfaatleri oldugu ifade edilmistir>. Bu kapsamda, hukuki
degerler olarak yagamin ve sagligin korunmasinin, gida ceza hukuku bakimindan
6zel bir 6nem arz ettigini belirtmek gerekmektedir. Asagida deginilecegi iizere,
bir¢ok sug tipinin gidayla iliskisinin kurulmasi miimkiindiir. Boylece, saglhigin ve
yasamin korunmasinin yaninda, gidayla iliskisi oldugu nispette her bir sugla korunan

hukuki degerlerin de gida ceza hukukuyla iligkisi mevcuttur.
3. Gida Ceza Hukukuyla Ilgili Baz1 Temel Kavramlar
3.1. Gida, Gida Maddesi ve Gida Uriinii Kavramlari

5996 sayili Veteriner Hizmetleri, Bitki Sagligi, Gida ve Yem Kanunu’nun
(VHBSGYK) 3’lincii maddesinin 1’inci fikrasinin 24’{incli bendine gore gida, ““/d]
ogrudan insan tiiketimine sunulmayan canli hayvanlar, yem, hasat edilmemis bitkiler,
tedavi amacl kullanilan tibbi tiriinler, kozmetikler, tiitiin ve tiitiin mamulleri, narkotik
veya psikotropik maddeler ile kalinti ve bulasanlar harig, insanlar tarafindan yenilen,
icilen veya yenilmesi, igilmesi beklenen islenmig, kismen islenmis veya islenmemig
her tiirlii madde veya iiriin, icki, sakiz ile gidamin iiretimi, hazirlanmasi veya
muameleye tabi tutulmasi sirasinda kullanilan su veya herhangi bir maddeyi” ifade
etmektedir.

Gida Kodeksi (Codex Alimentarius) tarafindan gida i¢in 6ngoriilen genis anlamin,
farkli yerlerdeki mevzuat tizerinde, 6zellikle de Avrupa Birligi’'nde kabul edilen
tanim tlizerinde genis etkisi olmustur’. Buna gore: “Gida, insanlarin tiketimine
yonelik (intended), islenmig, yari islenmis veya islenmemis herhangi bir maddeyi

ifade eder; icecekleri, cikletleri ve gidanin iglenmesinin tiretim hazirliginda bulunmus

1 “Food security” kavraminin “gida giivencesi” olarak terciimesi hakkinda asagida “Yeterli Gida Hakki,
Gida Giivencesi, Gida Giivenligi ve Gida Giivenilirligi Kavramlar1” basligi altinda agiklamalar yapilmistir.

2 Adan Nieto Martin, ‘General Report on Food Regulation and Criminal Law’ in Adan Nieto Martin, Ligeia
Quackelbeen and Michele Simonato (eds), Food Regulation and Criminal Justice (International
Colloquium Section II of the AIDP XXth World Congress, Beijing, China, 23rd-26th September 2016) 87
(2) RIDP 17 (Maklu 2016) 17, 20-22. Ayrica bkz. Massimo Donini, ‘Health Protection and Food Safety
Regulation in Italy: From the Current Legislation to the Reform Project of 2015’ in Adan Nieto Martin,
Ligeia Quackelbeen and Michele Simonato (eds), Food Regulation and Criminal Justice (International
Colloquium Section II of the AIDP XXth World Congress, Beijing, China, 23rd-26th September 2016) 87
(2) RIDP 225 (Maklu 2016) 226-227.

3 Martin (n2) 19.
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olan herhangi bir maddeyi icine alir ancak kozmetikler veya tiitiin ya da sadece ilag¢

(drug) olarak kullamilan maddeleri icermez.”*

Gida Kodeksi’ndeki bu tanim, insanlarm tiiketimi i¢in oldugu makul bir sekilde
beklenen biitlin maddeleri kapsamakla kalmamakta, tiretimi veya muameleye tabi
tutulmasi sirasinda gidaya katilan diger maddeleri de kapsamaktadir; insanlarin
tilketimine yonelik katki maddeleri ile buna yonelik hayvan yemleri de bu kapsamdadir®.
Bu tanim, besin degerine sahip olmay1 bir unsur olarak icermemektedir, diger bir
anlatimla tanim, besin degerine sahip olan gidalardan daha fazlasini kapsamaktadir ve
bu durum, ceza hukuku diizenlemelerinin kapsam1 bakimindan énemlidir®.

Avrupa Gida Giivenligi Tiiziigii’ niin” “gidanin tanimi” baslikli 2’nci maddesine
gore, Tlziigiin amaglar1 bakimindan, gida (veya gida maddesi), “iglenmis, kismen
islenmis veya islenmemis, insanlarin agiz yoluyla almasina yénelik (intended) olan
veya agiz yoluyla almalart makul bir sekilde beklenen herhangi bir madde veya
tirtin” anlamina gelmektedir. Tiiziik’te, gidanin tanim1 bu sekilde yapildiktan sonra,
bu kavramin kapsamina giren ve girmeyen bazi maddelere ayrica yer verilmistir.
Buna gore, icecekler, cikletler ve tiretimi, hazirlanmasi veya muameleye tabi tutulmasi
sirasinda gidaya kasten katilan (intentionally incorporated) su da dahil biitiin maddeler
gida tanimi igerisindedir. 98/83/EC say1l1 Y6nerge’nin 6’nc1t maddesinde tanimlanan
uyum anindan (point) sonra, 80/778/EEC ve 98/83/EC sayili1 Yonergelerin sartlari
sakli kalmak kaydiyla su da gida kavramina dahildir. Diger taraftan, “gida” sunlari
kapsamaz: Yem; insanlarin tiiketimi i¢in piyasaya siiriilmek i¢in hazirlanmis olmamak
kaydiyla canli hayvanlar; hasattan once bitkiler; 65/65/EEC ve 92/73/EEC sayili
Konsey Yonergelerindeki anlam ¢ercevesinde tibbi iiriinler; 76/768/EEC sayili
Konsey Yonergesindeki anlam ¢ercevesinde kozmetikler; 89/622/EEC sayili Konsey
Yonergesindeki anlam gercevesinde tiitlin ve tiitlin tirlinleri; Birlesmis Milletler (BM)
Uyusturucu Maddelere Dair 1961 Tek Soézlesmesi’ndeki ve BM 1971 Psikotrop
Maddeler S6zlesmesi’ndeki anlam ¢ercevesinde uyusturucu veya psikotrop maddeler;

kalintilar ve bulasanlar.

4 Gida Kodeksi (Codex Alimentarius) Komisyonu, Usul Kilavuzu (Ortak FAO/WHO Gida Standartlart
Programu, 25. Basi, Roma 2016) 23’ten nakleden: Martin (n 2) 19.

5 Martin (n 2) 19.
Bkz. Martin (n 2) 19.

7  Gida hukukunun genel ilkelerini ve icaplarmi belirleyen, Avrupa Gida Giivenligi Kurumu’nu kuran ve
gida giivenilirligiyle ilgili konularda usulleri belirleyen 28 Ocak 2002 tarihli ve 178/2002 numarali Avrupa
Parlamentosu ve Konseyi Tiiziigli (EC) [2002] Official Journal L 31/1 (01/02/2002).
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Mauri®, Ispanya’da, “gida maddesi” taniminin, 6nceleri maddenin besinsel
(nutritional), keyifsel (fruitive) veya diyetsel (dietary) islevi iizerine odaklandig
ancak simdilerde’® bu 6l¢iitiin, Avrupa hukukunun da (Avrupa Gida Giivenligi Tlzugd,
m. 2) etkisiyle “agiz yoluyla alma” 6l¢iitiiyle birlikte mevcut oldugu, ancak bunun da
Gida Kodeksi’ndeki “tiikketme” Olgiitiiyle tam olarak ortiismedigini ifade etmektedir.
Yazar, farkli Olciitlerin mevcut olmasiyla ihtilaf c¢ikabilecegine isaret etmektedir.
Ornegin, besleyici, keyif verici ya da diyetsel dzelligi olmayan seylerin (mesela
belirli katki maddelerinin) agiz yoluyla alinmasi; ya da bunun tersine, bu 6zelliklerden
birine sahip bir seyin agiz yoluyla alma suretiyle degil de mesela soluma, deri band1
(skin patch) veya damar yoluyla tiiketilmesi séz konusu olabilir. ilaglar ve kozmetikler
gibi agik¢a tanimin disinda tutulan veya ciklet gibi agik¢a tanimin i¢inde tutulan
durumlar haricinde, bu idari (administrative) kavramlarin, suglarin tanimlarma etki
edebilecek surette farkli sekillerde yorumlanma ihtimali vardir. Titiiniin
siniflandiriimasi bakimindan hususi bir problem ortaya ¢cikmistir. Idari bakis acisiyla,
tiitiiniin, Ispanya Gida Yasasi’nda gida igin belirlenen tanimlayici islevlerden birisi
olan “keyif verme” (pleasure) ozelligine sahip oldugu soylenebilir. Dahasi, tiitiine,
Yasanin uyarict maddelerle ilgili diizenlemeleri i¢erisinde 6zel olarak yer verilmistir.
Bu konuda, tiitinii gida maddesi tanimimin agik¢a diginda tutan Avrupa Gida
Giivenligi Tiiziigii’niin 2’nci maddesiyle Ispanya Gida Yasasi arasinda bariz bir
aykirilik s6z konusudur. Ispanya ceza hukuku acisindan tiitiin, toplum sagligia kars:
suclar i¢inde diizenlenen ancak illegal maddelerle smirli tutulan uyusturucu madde
sucu (Ispanya Ceza Kanunu (IspCK) m. 368 vd.) i¢inde yer almamaktadir. Diger
taraftan, tiitlinlin gida maddesi olarak tanimlanmasina ihtiya¢ duyulmaksizin,
unsurlarin olugmasi halinde, daha genel nitelikteki diger toplum sagligina karsi
suclarin tatbik edilmesi miimkiindiir.

Mukayeseli hukukta, tiitiin iiriinlerinin yani sira, alkoliin ve kozmetiklerin gida

kavraminin kapsamina sokulmasi bakimindan da farkliliklar mevcuttur'.

Agi1z bosluguyla temas eden ve saglik i¢in zararl etkileri olabilecek ruj 6rnegi goz
oniinde bulundurularak, kozmetiklerin de baz1 durumlarda gida maddesi olarak kabul

8  Miriam Cugat Mauri, ‘Report on Criminal Protection in the Food Market in Spain’ in Adan Nieto Martin,
Ligeia Quackelbeen and Michele Simonato (eds), Food Regulation and Criminal Justice (International
Colloquium Section II of the AIDP XXth World Congress, Beijing, China, 23rd-26th September 2016) 87
(2) RIDP 245 (Maklu 2016) 252-253.

9  Eserin yayimlandig: yil, 2016°dir.

10 Martin (n 2) 19.
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edilebilecegi savunulmustur''. Mauri, Avrupa ve Ispanya diizenlemelerinde bunun
tersine bir sonuca ulagmak icin gerekc¢e oldugunu ancak kozmetik etki eklenmis gida

maddeleri bakimindan siiphenin devam ettigini belirtmektedir'2.

Gida ile tibbi/sagaltict tirlinler arasindaki ayrim, 6zellikle tibbi 6zellikleri olan
zayiflama trtinleri veya spor ek besinleri bakimindan 6nem arz eder'®. Bu ayrim,
sadece, ceza hukukunun veya hukukun diger dallarinin -6rnegin idare hukukunun-
gida ile tibbi irlin arasinda yapacagi tefrik bakimindan degil, gida hukukunun
gelisimini anlamak bakimindan elzem bir olgu olan “mallarin serbest dolasimi”
cihetinden de onemlidir'®. Bir maddenin tibbi iiriin olarak tasnif edilmesi, mallarin
serbest dolasimi agisindan daha bilylik engeller getirdigi igin, drnegin Avrupa Adalet
Divani bu kavramin kat1 sekilde yorumlanmasini 6ngérmektedir'?.

“Gida maddesi” veya “gida irlini” gibi kavramlarin tanimlanmasi ve gerek
birbirleriyle gerekse “gida” kavramyla iligkisi de ilgili suglarin yorumunda etkilidir'e.
Yenilebilir seylerin yaninda igilebilir seylerin de bu kavramlara dahil edilip
edilmeyecegi  distiniilmelidir.’”  Avrupa Gida Gilivenligi Tiiziigii’niin - 2’nci
maddesinde, “gida” ve “gida maddesi” kavramlar 6zdeslestirilmistir. “Gida maddesi”
ve “gida Uriinii” arasinda kanaatimizce, teorik olarak, insan {riinii olup olmamak
bakimindan bir ayrim yapilarak, “gida {iriinii”’niin, insanlar tarafindan iiretimine dahil
olunmus “gida maddeleri” olarak nitelendirilmesi tercih edilebilir. Mukayeseli
hukukta 6rnegine rastlandigi gibi, “gida tirlini”’niin, (katki maddelerinde oldugu gibi)
besin degeri tasimamasi bakimindan “gida maddesi”’nden ayrilmas: ya da bu iki
kavramin ayn1 manaya gelecek sekilde kullanilmasi'® da birer tercihtir.

BM Ekonomik, Sosyal ve Kiiltiirel] Haklara iliskin Uluslararas1 Sézlesmesi’nin

11 F Pérez Alvarez, Proteccion penal del consumidor (Barcelona, Praxis, 1991) 66’ya atif yapan: Mauri (n 8)
253, n 630.

12 Mauri (n 8) 253, n 680.

13 Martin (n 2) 19.

14 Martin (n2) 19.

15 Martin (n 2) 19-20.

16  Bkz. Mauri (n 8) 253.

17  Mauri, ispanya’daki ictihatta, “gida maddesi™nin, igilebilir ve yenilebilir seyleri igine alacak sekilde genis
yorumlandigini belirtmistir: Mauri (n 8) 253, n 682.

18  IspCK’nin 363’iincii ve 364 iincii maddelerinde kullanilan “gida maddesi” ve “gida {iriinii” kavramlarinin
yorumlanmasi ve karsilikli simirlandirmasmin tartismali olageldigini belirten Mauri, Ispanya Gida
Yasasi’nin 1.02.13’tincli maddesinde “gida maddesi” ve “gida {irinii” arasinda ifade ettigimiz sekilde
(besin degeri tagimak bakimindan) ayrim yapildigini, ancak Giivenlik ve Gida Kalitesi Hakkinda Kanun
(2015)’da Avrupa Gida Giivenligi Tiiziigi takip edilerek, bu iki kavramin 6zdeslestirildigini belirtmektedir:
Mauri (n 8) 253, n 682.
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11°nci maddesinin Tiirk¢e resmi ¢evirisinde, “gida” (food) kelimesine, hem “besin”,
hem “gida maddesi” ve hem de “besin maddesi” olarak kargilik verilmistir.'’

3.2. Yeterli Gida Hakki, Gida Giivencesi, Gida Giivenligi ve Gida Giivenilirligi
Kavramlari

BM Insan Haklar1 Beyannamesi’nin 25(1)’inci maddesinde uygun yasama
standard1 hakkiyla baglantili olarak gida hakkina yer verilmistir®.

Yeterli gida hakki, BM Ekonomik, Sosyal ve Kiiltiirel Haklara iliskin Uluslararasi
Sozlesmesi’nin 11°nci maddesinde yer alir.?!

Bunun yaninda, BM’nin ayrimciliga karsi sézlesmelerinde ve Cocuk Haklari
Sozlesmesi’'nde yeterli gida hakkina yer verilmistir; yine, uluslararasi insancil
hukukta savag mahpuslari gibi belirli gruplara gida hakki taninmaktadir?,

Ekonomik ve Sosyal Konsey’in 12 numarali Genel Yorumunda yeterli gida
hakkinin 6zuniin, “olumsuz maddelerden ari ve belirli bir kiiltiirde kabul edilebilir
sekilde bireylerin diyetsel ihtiyaglarini karsilamaya yetecek él¢iide gidanin niceliksel
ve niteliksel olarak bulunabilirligini (availability) [ve] boyle gidanin siirdiiriilebilir

19 Sozlesme’nin Tiirkce resmi cevirisi i¢in: <https://www.tbmm.gov.tr/komisyon/insanhaklari/pdf01/83-93.
pdf> (Erisim: 1.1.2019). Sozlesme’nin belirtilen 11’inci maddesinin bu kaynaktan temin edilen resmi
cevirisine asagida 21’inci dipnotta yer verilmistir. S6zlesme’nin ingilizce metni igin: <https://www.ohchr.
org/en/professionalinterest/pages/cescr.aspx> (Erisim: 1.1.2019).

20 Martin (n 2) 20. Beyanname’nin 25 (1)’inci maddesinin 27.05.1949 tarihli Resmi Gazete’de yer alan
Tirkge resmi gevirisi su sekildedir: “Her sahsin gerek kendisi gerekse ailesi igin, yivecek, giyim, mesken,
tbbi bakim, gerekli sosyal hizmetler déihil olmak iizere saghgi ve refahini temin edecek uygun bir hayat
seviyesine ve issizlik, hastalik, sakathik, dulluk, ihtivarlik veya gegim imkanlarindan iradesi disinda
mahrum birakacak diger hallerde giivenlige hakki vardi:” <http://www.resmigazete.gov.tr/main.
aspx?home=http://www.resmigazete.gov.tr/arsiv/7217.pdf&main=http://www.resmigazete.gov.tr/
arsiv/7217.pdf> (Erisim: 17.1.2019). Dikkat edilirse, Beyannamenin Tiirkge resmi ¢evirisinde “security”
kelimesi, “giivenlik” olarak karsilik bulmustur. Bu konu iizerinde asagida durulacaktir. Beyannamenin
ingilizce metni igin: <https://www.ohchr.org/EN/UDHR/Documents/UDHR_Translations/eng.pdf>
(Erigim: 17.1.2019).

21 Soézlesme’nin 11’inci maddesinin Tiirkce resmi cevirisi su sekildedir: “MADDE 11 1. Bu Sozlesme 'ye Taraf
Devletler, herkesin, yeterli beslenme, giyim ve konut da dahil olmak iizere, kendisi ve ailesi i¢in yeterli bir
yasam diizeyine sahip olma ve yasam kosullarin siirekli gelistirme hakkina sahip oldugunu kabul ederler.
Taraf Devletler bu hususta hiir rizaya dayali uluslararast isbirliginin temel 6nemini kabul ederek, bu hakkin
gergeklesmesini glivence altina almak i¢in uygun tedbirler alacaklardir. 2. Bu Sozlesme 've Taraf Devletler,
herkesin agliktan kurtulma temel hakkini kabul ederek, miinferiden ve uluslararasi isbirligi yoluyla, dzel
programlart da igeren gerekli tedbirleri asagidaki amaglara yonelik olarak alacaklardwr: (a) Teknik ve
bilimsel bilgilerden tam olarak yararlanmak suretiyle, beslenme ilkeleri konusundaki bilgileri yayarak ve
dogal kaynaklarin en etkin bir sekilde gelistirilmesini ve kullanilmasim saglayacak sekilde tarimsal
sistemleri diizelterek ya da gelistirerek, besinlerin iiretilmesi, korunmasi ve dagitilmast yontemlerini
iyilestirmek; ve (b) Gerek gida maddeleri ihrag eden, gerek gida maddeleri ithal eden iilkelerin sorunlarin
dikkate alarak, diinyadaki besin maddelerinin ihtivaca gore adil bir sekilde dagitimini saglamak.”: <https://
www.tbmm.gov.tr/komisyon/insanhaklari/pdf01/83-93.pdf> (Erisim: 1.1.2019).

22 Martin (n 2) 22.
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(sustainable) ve diger insan haklarindan yararlanmayir engellemeyecek yollarla
erisilebilirligini (accessibility)” ifade ettigi® belirtilmigtir.>*

Uluslararas1 literatiirde, Ingilizce’de, “gida giivenligi” (“food safety”)
kavramindan farkli olarak bu baglamda gida giivencesi (“food security”) kavrami
kullanilmaktadir.® Esasinda, genel olarak, hem “security” hem de “safety”
kavramlarinin Tiirk¢e’de “giivenlik” kelimesiyle kargilandig1 bir gergektir.?® Bununla
birlikte, “food security” kavraminin daha c¢ok “gida giivencesi” olarak terciime
edilmis ve “gida arzinin siirekli ve kesintisiz olmas1” anlaminda kullanilmis oldugu;
“food safety” kavraminin ise “gida glivenilirligi” olarak terciime edilmis ve “gidalarin

tiiketiciye saglikli olarak sunulmasi” anlaminda kullanilmis oldugu®’ ifade edilmistir.

Yine, gida giivencesi kavraminin siklikla gida giivenligi kavrami ile karistirildigy;
“Ighda giivencesi[nin], gida giivenligini de i¢ine alan ve gida miktarinin yeterliligi,
gidaya ekonomik ve fiziksel ulagim ve tiim bunlarin istikrarli olmasi1 anlamina gelen
genis bir kapsama sahip [oldugu]” ifade edilmistir®®.

Bu baglamda, “gida giivencesi” tanimlanmaya ¢alisilirken “uygun fiyatta, saglikl,
yeterli, besleyici ve giivenilir gidaya erisimin saglanmasi1” ifadeleri tercih edilirken;
“gida gilivenligi”, “tiiketime sunulan gidalarda olusabilecek fiziksel, kimyasal,
biyolojik ve her tiirlii zararlilarin bertaraf edilmesi i¢in alinacak onlemlerin timii”

23 Ekonomik ve Sosyal Konsey, Genel Yorum No. 12: Uygun gida hakki, m. 11 (1999) para. 6, 8 ve 13:
Martin (n 2) 20.

24 Martin, gida hakki ihlallerini, ¢ok uluslu sirketlerin, 6zellikle gida endiistrisinin faaliyetleri bakimindan;
acil durumlarda veya silahli ¢atisma durumlarindaki saldirilar bakimindan (gida yardimlarinin suistimalini
de icerecek sekilde); soykirim veya insanliga karsi suglarda oldugu gibi u¢ ornekler bakimindan
incelemektedir: Martin (n 2) 22 ve devamu.

25  Ornegin; gida giivencesinin (food security), BM Ekonomik, Sosyal ve Kiiltiirel Haklara Iliskin Uluslararas
Sozlesmesi’nin yeterli gida hakkini diizenleyen 11°nci maddesinde yer aldig1 ve ozii itibariyla, saglikli
besin hakkini igeren acliktan uzak kalma ve yeterli gidaya erisim hakkini garanti altina aldigi ifade
edilmistir: Martin (n 2) 17 ve 20.

26 Ornegin, Milli Giivenlik Kurulu, “The National Security Council” (T.C. Milli Giivenlik Kurulu Genel
Sekreterligi Ingilizce Internet Sayfasi: <https:/www.mgk.gov.tr/en/> (Erisim: 20.03.2019)), Sosyal
Giivenlik Kurumu ise, “Social Security Institution” (T.C. Sosyal Giivenlik Kurumu Ingilizce Internet
Sayfast: <http://www.sgk.gov.tr/wps/portal/sgk/en/home-page/mainpage> (Erisim: 20.03.2019)) olarak
terclime edilmekte; Tiirkge’deki “zel giivenlik gdrevlisi”nde yer alan “giivenlik” de Ingilizce’deki
“security” kavramma karsihk gelmektedir. Yine, BM Insan Haklari Beyannamesi’nin 25 (1)’inci
maddesinin Tiirk¢e resmi cevirisinde de, yukarida 22°nci dipnotta belirtildigi {izere “security” kelimesi
“gilivenlik” olarak karsilik bulmustur.

27 Emin Kog, Gida Giivenligi ve Idarenin Yetkileri (T.C. Dokuz Eyliil Universitesi Sosyal Bilimler Enstitiisii
Kamu Hukuku Ana Bilim Dali Kamu Hukuku Programi Doktora Tezi, izmir 2014) <https://tez.yok.gov.tr/
UlusalTezMerkezi/tezSorguSonucYeni.jsp> (Erigsim: 2019) 45.

28  Ozge Can Niyaz / I. Hakk1 Inan, ‘Tiirkiye’de Gida Giivencesinin Mevcut Durumunun Degerlendirilmesi’
(2016) 13(2) Adnan Menderes Universitesi Ziraat Fakiiltesi Dergisi 1 <http://dergipark.gov.tr/download/
article-file/277965> (Erigim: 22.03.2019), s. 2.
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olarak tanimlanmaya ¢alisilmistir®. Yine, gida giivenligiyle ilgili olarak, “[b]irincil
iiretimin baglangici ¢iftlikten sofraya kadar, ¢evre ve insan sagligina zarar vermeyen,
iretimin her agsamasinda gerekli ve yeterli kontrolleri yapilmis, saglikli ve giivenilir
triinlerin temin edilmesini[n] hedefle[ndigi]™* belirtilmistir.

Diinya Gida Zirvesi’nden (1996) alinan su ifadeler gida giivencesinin unsurlari
hakkinda bilgi vermektedir: “Gida giivencesi, biitiin insanlarin, biitiin zamanlarda,
aktif ve saglikli bir yasam i¢in gerekli olan besin ihtiyaclarini ve gida onceliklerini
karsilayan yeterli, glivenilir ve besleyici gidaya fiziksel ve ekonomik bakimdan
erisime sahip olmalar1 durumunda mevcuttur,”3"32

Bu tanimin, gida giivencesinin dort boyutuna isaret ettigi ifade edilmistir: Gidanin
bulunabilirligi; gida erigimi; yararlanma (utilization) ve istikrar (stability)*. Buna
gore, gida giivencesinin istikrar boyutu, hem bulunabilirlik hem de erisim boyutlariyla
iliskilendirilebilir®.

Buradan yararlanarak, gida giivencesinin -mevcudiyetinden bahsedilebilmesi
i¢cin- ayn1 anda gergeklesmesi gereken dort boyutunun sunlar oldugu ifade edilmistir:

“gidanin bulunabilirligi, gidaya ulasilabilirlik, gidanin kalite ve giivenligi ve ilk iic
boyutun istikrarli bir sekilde stirdiiriilmesi”™.

29  Necdet Buzbas, ‘Tiirkiye ve AB’de Gida Giivenligi: Ortakligin Sinerjisi’ (28. Tiirkiye-AB Karma Istisare
Komitesi Toplantist Edinburg, Iskogya 13-14 Eyliil 2010) <https://tobb.org.tr/AvrupaBirligiDairesi/
Dokumanlar/Faaliyetler/kik/(13)%20synergy-food-safety-cooperation-tr.pdf> (Erisim: 20.03.2019), s. 4.

30 Buzbas (n29) 4-5.

31 FAO’s Agriculture and Development Economics Division (ESA) (with support from the FAO Netherlands
Partnership Programme (FNPP) and the EC-FAO Food Security Programme), ‘Food Security’ (June 2006)
2 Policy Brief 1 <http://www.fao.org/forestry/13128-0e6f36f27¢0091055bec28ebe830f46b3.pdf> (Erisim:
28 Nisan 2019), s. 1. “Policy Brief” adiyla ¢ikarilan bu belgeler, ¢alisma dokiimanidir: Policy Brief 4.

32  Bu terciimede, gida giivencesinin Devlet Planlama Teskilat1 Caliyma Raporlarinda yer alan tanimimdan
istifade edilmistir. Buna gore gida giivencesi, “biitiin insanlarin her zaman aktif ve saglikli bir yasam i¢in
gerekli olan besin ihtiyaglarmi ve gida onceliklerini karsilayabilmek amaciyla yeterli, saglikli, giivenilir ve
besleyici gidaya fiziksel ve ekonomik bakimdan erigsmeleri ve siirdiirmeleri [“stirekli erigebilmeleri” (“Siirekli
erisebilmeleri” seklindeki agiklamaya, Niyaz / inan (n 28) 2’den ulasilmustir.)] durumudur.”: Devlet Planlama
Teskilati Miistesarhg Iktisadi Sektorler ve Koordinasyon Genel Miidiirliigii, Ulusal Gida ve Beslenme
Stratejisi Calisma Grubu Raporu (Ankara 2001) <http://www.sbb.gov.tr/wp-content/uploads/2018/11/
Ulusal_Gida_ve Beslenme_Stratejisi_Calisma_Grubu_Raporu%E2%80%8B.pdf> (Erisim: 22.03.2019), s.
1; T.C. Bagbakanlik Devlet Planlama Teskilat1 Iktisadi Sektorler ve Koordinasyon Genel Miidiirliigii, Ulusal
Gida ve Beslenme Stratejisi Calisma Grubu Raporu (Ulusal Gida ve Beslenme Eylem Plani I. Asama
Calismast Eki Ile) (Yaymn No DPT: 2670, Mart 2003) <http:/tarim.kalkinma.gov.tr/wp-content/
uploads/2015/01/Ulusal_GidaveBeslenme Eylem PlaniTaslak-04-11-2014.pdf> (Erisim: 22.03.2019), s. 1.

33 Policy Brief (n31) I.
34  Policy Brief (n31) 1.

35  Policy Brief’e (bkz. n 31) ve “Keskin B, Demirbag N (2012) Gida Giivencesi ve Hesaplama Ydntemleri
Uzerine Bir Degerlendirme. Kisitlar ve Oneriler. 10. Ulusal Tarim Ekonomisi Kongresi Konya 900-908”¢
atif yapan: Niyaz / Inan (n 28) 2.
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5996 sayili VHBSGYK’da, “gida gilivenligi” kavrami yerine “gida gilivenilirligi”
kavramu tercih edilmistir. Kanun’da bu kavram tercih edilmekle birlikte, yukaridaki
ifadelerden de anlasilacagi lizere, literatiirde her zaman aymi yaklagimi goérmek
miimkiin olmamaktadir.’

Yeterli gidaya sahip olmanin Stesinde, sahip olunan gidanin kalitesi ve giivenligi
de 6nem arz etmektedir’. Mauri, -sonuglari konusunda yeterli 6ngériniin kimi
zaman mevcut olmadigi- yeni risklerin ortaya ¢ikmasi ve bireylerin, yasam kalitesine

iliskin artan beklentileriyle izah edilen yeni suglarla karsilasildigini ifade etmektedir?.

Gida giivenligiyle ilgili ceza hukuku diizenlemelerinin, gida maddesinin kendisini
ve insan sagligini korumaya yonelik iki yoniiniin oldugundan bahsetmek miimkiindiir®.

VHBSGYK’nin 21’inci maddesinde, gida giivenilirliginin sartlari, yem
giivenilirliginin sartlariyla® birlikte diizenlenmistir.

VHBSGYK’da, giivenilir olmayan gidanin, gida ile temas eden maddenin ve
malzemenin piyasaya arz edilemeyecegi ifade edildikten sonra, “insan saglig1 igin
tehlike olusturan ve tiiketime uygun olmayan gida”nin, “giivenilir olmayan gida”
kabul edilecegi belirtilmistir (m. 21(1)-a). Goriildigii izere, VHBSGYK’ye gore iki
tiir “giivenilir olmayan gida” vardir. “Giivenilir olmayan gida’nin birinci tiirii “insan

saglig1 i¢in tehlike olusturan” gida; ikinci tiirdi ise “tiiketime uygun olmayan” gidadir.

36  Yine, ornegin: “Ancak Kanun’un 21. maddesi ile gida giivenligi sartlar1 sayilmistir.” (Kog (n 27) 46);
“Gida giivenligi, giday: tiiketicinin sagligina zararl hale getirebilen, kronik veya akut olan bu tehlikelerin
varligimi simirlandirmak demektir. Insan saghgim tehdit eden gida zehirlenmelerinin sayisimm oldukga
fazla olmasi sebebiyle gida giivenligi kavrami glinden giine daha fazla 6nem kazanmaktadir.” (Filiz Ekim
Cevik/ Hiiseyin Cakan, ‘Adli Bilimler ve Gida Giivenligi’ (Bildiri Ozeti) in 6. Gida Giivenligi Kongresi
(3-4 Mayis 2018 Istanbul) Bildiri Ozetleri Kitabi <http://www.gidaguvenligikongresi.org/ggkabstracttr.
pdf> (Erisim: 08.3.2019)).

37 Mauri (n 8) 249.
38 Mauri (n 8) 249.
39  Donini (n 2) 226.

40 Kanun’un 21’inci maddesinin 2’nci fikrasina gére yem giivenilirligi sartlart su sekildedir:
“a) Giivenilir olmayan yem, pivasaya arz edilemez ve hayvanlara yedirilemez.
b) Yemin, kullamm amacina gore, insan ve hayvan saghgina olumsuz etkilerinin bulunmasi veya
hayvanlardan elde edilen gidalarin insan tiiketimi i¢in giivenilir olmamasina neden olmasi durumunda,
giivenilir olmadig kabul edilir.
¢) Bozulmus ve ¢iiriimiis yem, tiiketime uygun olmayan yem olarak degerlendirilir.
¢) Bir seri, parti veya sevkiyattaki ayni sinif veya ¢esit yemin bir béliimiiniin giivenilir olmadiginin tespiti
durumunda, geri kalani ile ilgili daha kapsamli yapilan degerlendirme sonucunda giivenilir oldugu ispat
edilemez ise, o seri, parti veya sevkiyattaki aym sinif veya ¢esidin tamaminin giivenilir olmadigi kabul
edilir.
d) Yem, Bakanlik¢a belirlenen sartlara uygun olsa bile, yemin giivenilir olmadigina dair yeterli siiphe veya
sebebin olugsmasi durumunda, Bakanlik séz konusu yemin piyasaya arzini kisitlayabilir veya pivasaya arz
edilen yemi toplatabilir”
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Gidanin giivenilir olup olmadiginin belirlenmesinde, iiretim, isleme ve
dagitim agamalari, etiket bilgileri ve saglikla ilgili uyar1 niteligindeki bilgiler ile
insanlar tarafindan giinlik normal kullanim kosullar1 dikkate alinacaktir (m.

21(1)-b).

VHBSGYK’ye gore, gidanin insan sagligina zararli olup olmadiginin
belirlenmesinde; tilketenin sagligi tizerinde ani, kisa veya uzun vadede olusturabilecegi
muhtemel etkileri yaninda, gelecek nesiller iizerindeki etkileri, birikerek artan
muhtemel toksik etkileri ve belirli tiiketici gruplarinin 6zel saglik hassasiyetleri de
dikkate alinacaktir (m. 21(1)-c). Goriildiigii iizere, Kanun’un 21(1)’inci maddesinin
a bendinde hangi gidalarin giivenilir olmayan gida olarak kabul edilecegiyle ilgili
olarak “insan saglig1 i¢in tehlike olusturan™ nitelemesi kullanilirken, ayni fikranin ¢
bendinde “insan saglig1 i¢in tehlike olusturan” nitelemesinin degil de “insan sagligina
zararl1” nitelemesinin belirlenmesinde dikkate alinacak hususlar diizenlenmistir.
Avrupa Gida Giivenligi Tiiziigii niin kargilik gelen diizenlemesinde*' ise ilgili her iki
yerde de “sagliga zararl1” ifadesi kullanilmistir.

Herhangi bir gidanin insan tiiketimi i¢in uygun olmadigimin belirlenmesinde,
gidanin yabanci madde karismasi da dahil olmak iizere her tiir bulasikligi veya
clirime, bozulma veya kokusma nedeniyle kullanim amacma uygun olmamasi
dikkate aliacaktir (m. 21(1)-¢).

41 Avrupa Gida Giivenligi Tiiziigii’'niin “Gida giivenliginin icaplar1” baslikli 14’incii maddesinde, gidanin
giivenilir olmamasi (unsafe) halinde piyasaya siiriilemeyecegi belirtildikten sonra, gidanin iki durumda
giivenilir olmayan gida sayilacag: ifade edilmistir: Sagliga zararli olmasi veya insanlarin tiiketimi igin
uygun olmamasi.

Gidanmn giivenilir olup olmadigmin tespitinde su iki husus goz oniinde bulundurulmalidir. Birincisi,
gidanin tiiketici tarafindan kullanilmasinin ve iretim, isleme ve dagitimin tiim asamalarindaki normal
kosullaridir. ikincisi ise, etikette yer alan veya tiiketicinin almasina genel olarak hazir bulunan diger bilgi
de dahil, belirli bir gidanin veya bir grup gidanin saglik bakimindan belirli olumsuz etkilerinin 6nlenmesiyle
ilgili olarak tiiketiciye saglanan bilgidir.

Gidanin sagliga zararl olup olmadiginin tespitinde su ti¢ husus goz oniinde bulundurulmalidir. Birincisi,
gidanin hem tiiketen kisinin hem de miiteakip kusaklarin sagligi tizerindeki muhtemel hemen olan
(immediate) ve/veya kisa donem ve/veya uzun dénem etkileridir. Ikincisi, muhtemel kiimiilatif
(cumulative) zehirleyici etkilerdir. Ugiinciisii, gidanin belirli bir grup tiiketiciye yonelik olmast halinde, bu
grubun belirli saglik hassasiyetleridir.

Gidanin insanlarin tikketimi igin uygun olup olmadiginin tespitinde, gidanin, tasavvur edilen kullanimina
gore, insanlarm tiiketimi igin, dis sebepli veya baska sekilde bulagsma (contamination) sebepleriyle veya
ciirlime (putrefaction), bozulma (deterioration) ya da bozunma (decay) nedeniyle kabul edilemez olup
olmadig1 gz 6niinde bulundurulmalidir.

Tiiziikte, giivenilir olmayan gidalar igerecek sekilde toplu halde bulunan gidalar bakimindan 6ngoriilen
“giivenilir olmama” karinesine ve bu karinenin ortadan kaldirilma sartina da yer verilmistir (m. 14 (6)).
Yine, aynt maddede, gidanin, Topluluk diizenlemeleriyle veya sinirlar igerisinde piyasaya siiriildigii tiye
devletin ulusal gida hukuku diizenlemeleriyle uyum igerisinde olmasmin gida giivenilirligi bakimimdan
sonucuna iligkin hitkkiimlere de yer verilmistir (m. 14 (7)-(8)-(9)).
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Bir seri, parti veya sevkiyattaki ayni siif veya ¢esit gidanin bir boliimiiniin giivenilir
olmadiginin tespiti durumunda, geri kalani ile ilgili daha kapsamli yapilan degerlendirme
sonucunda giivenilir oldugu ispat edilemez ise, o seri, parti veya sevkiyattaki ayni sinif
veya ¢esidin tamaminin glivenilir olmadigi kabul edilir (m. 21(1)-d).

Gida, Bakanlikga belirlenen sartlara uygun olsa bile, gidanin giivenilir olmadigina
dair yeterli siiphe veya sebebin olugmasi durumunda, Bakanlik s6z konusu gidanin
piyasaya arzini kisitlayabilir veya piyasaya arz edilen giday1 toplatabilir (m. 21(1)-e).

Gida ve yem mevzuatindaki gida ve yem giivenilirligine iligkin hiikiimlere uygun
olan iirlin, bu mevzuat hiikiimlerinin kapsadig1 dlclide giivenilir kabul edilir (m.
21(7)).

3.3. Gida Dolandiricihigi

Gida dolandiriciligt (food fraud), tiiketicilerin ekonomik menfaatlerinin
korunmasini konu alan, genellikle sagliga iliskin tehlike veya zarar icerse de biitiin
tanimlarinda bunun zorunlu unsur olarak yer almasi gerekmeyen genis bir kavramdir®.
Avrupa Birligi’nde, “at eti skandal1”, bu tiir su¢lulugun tipik 6rnegidir®.

Gida dolandiriciliginin, etiket dolandiriciligi (fraudulent labelling) olarak
gergeklesmesi miimkiindiir; 6rnegin {irlinlin mensei veya -oranlar1 da igerecek
sekilde- muhtevast bakimindan yanlis bilgilendirme s6z konusu olabilir*. Kilo kayb1
veya saglikla ilgili diger kullanimlar i¢in hazirlanan siipheli preparatlarin abartili ve
tibbi/sagaltici iddialarla satilmasi da gida dolandiriciligi kapsaminda ele alinabilir®.

4. Gida Ceza Hukukunun Genel Yapisi
4.1. Uluslararasi Boyut

Uluslariistii gida hukukunun su dort ana kolonunun oldugu; yerel veya Avrupa
Birligi gibi bolgesel hukukun bu “meta-diizenleme” tarafindan birakilan bosluklarda
hareket ettigi ifade edilmistir*®: Uluslararas1 kamu hukuku; Diinya Ticaret Orgiitii

42  Martin (n2) 17.
43 Martin (n2) 18.

44 Bkz. Anu Lahteenmiki-Uutela / Satu Tédhképad / Heidi Nummela / Sharllene Marimuthu, ‘Food and Crime
in Finland’ in Adan Nieto Martin, Ligeia Quackelbeen and Michele Simonato (eds), Food Regulation and
Criminal Justice (International Colloquium Section II of the AIDP XXth World Congress, Beijing, China,
23rd-26th September 2016) 87 (2) RIDP 203 (Maklu 2016) 205.

45 Bkz. Lahteenméki-Uutela vd. (n 44) 205.
46 Martin (n 2) 39.
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(WTO) uluslararas1 mutabakatlar1 (agreements); uluslararasi kuruluslardan (6rn. BM
Gida ve Tarim Orgiitii (FAO)) gelen “esnek hukuk” (soft law) kurallar1 (6rn. Gida
Kodeksi (Codex Alimentarius)); kurumsal 6z-diizenleme (corporate self-regulation).

Gida hukukunun yapisinin (structure), “global hukuk” tabir edilen yeni diizenleme
big¢iminin en iyi 6rneklerinden birisi oldugu*’ ifade edilmistir. “Global hukuk™un iki
belirgin 6zelligi olarak ise sunlar ileri siirtilmiistiir*®: Birincisi, yeni diizenleyicilerin
ortaya cikmasidir; devletlerin ve uluslararasi kuruluslarin yaninda, G20 gibi
gayriresmi isbirligi mekanizmalarinin, uluslararasi idari mercilerin (agencies)
periyodik toplantilarinin veya konumuzla ilgili olarak standardizasyon kuruluslarinin
veya ¢ok uluslu gida yapilanmalarinin (food multinationals) 6nemi giderek
artmaktadur. Ikincisi, yeni diizenleyicilerin ortaya ¢tkmasinin, kanunlarin (laws) veya
sozlesmelerin (conventions) disinda baska diizenleme araclarinin (esnek hukuk,
Uluslararas Standardizasyon Orgiitii (ISO) standartlar1 ve etik kurallar1 vd.) dnemine
yol agmas1 veya daha dogrusu, 6nemini artirmasidir.

4.2. Hukuka Aykiriliklarin Tasnifi ve Formiilasyonu

Ulkemizde, kabahatlerin su¢ olmaktan ¢ikarilmis olmasi da gdz Oniinde
bulunduruldugunda, gida hukukuyla ilgili kamu hukuku yaptirimlarinin ¢ogunun
idari yaptirimlar oldugu bir gergektir. Asagida, gidayla ilgili hukuka aykir: bir fiilin
idari ihlal®, kabahat veya sug olarak tanimlanmasi bakimindan yapilabilecek ayrimlar
tizerinde durulacaktir.’®!

Tehlike suglarimin genis bir alanda kullanimi, ceza hukukunun idare hukukuna
baglilig1 ve sirketlerde sorumlulugun paylastirilmasi konulari, gida ceza hukukuyla
ilgili mesruiyet problemleri olarak zikredilmistir®.

47  Martin (n 2) 39.

48 Martin (n 2) 39.

49 Kavram, Kog (n 27) 247 ve devaminda kullanilmaktadir.

50 Idari ihlal-kabahat-suc seklinde yaptigimiz tasnif yiiriirliikteki hukuka iliskin olmanin Gtesinde genel bir
tasnif olarak anlagilmalidir. 5326 sayili Kabahatler Kanunu’nun 2 (1)’nci maddesine gore, “[k]abahat
deyiminden; kanunun, karsiliginda idari yaptirim uygulanmasini 6ngordiigii haksizlik anlasilir.” Boylece,
Kanun’a gore, kabahatler haksizlik teskil ederler. Zafer / Pamuk / Cakir’a gore, “artik haksizlik igeren
eylemler karsiumiza; haksiz fiil, kabahat veya sug olarak ¢ikacaktir: Hamide Zafer / Giilfem Pamuk / Kerim
Cakar, Gerekgeli-Agiklamali-I¢tihath Kabahatler Kanunu (Beta, Istanbul 2014) 2. Hafizogullar1 / Ozen’e
gore, kabahatin taniminda haksizlik terimine yer verilmesi hatalidir; bu kelime yerine fiil kelimesinin
kullanilmast tercih edilmeliydi: Zeki Hafizogullar1 / Muharrem Ozen, Tiirk Ceza Hukuku Genel Hiikiimler
(US-A Yayincilik, Ankara 2010) 183, n 236.

51  Suglar ve kabahatler arasindaki farkliliklar igin: Zafer / Pamuk / Cakar (n 50) 15-17.

52 Martin (n 2) 38.
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Izinsiz gida satis1, gidalar hakkinda yanlis veya yaniltic1 bilgi verme, aldatmak
suretiyle kisilerin ekonomik kaybina yol agma, tehlikeli gidalarin satisi, kasten veya
taksirle gidaya zehir katma, tehlikeli gidanin satilmasi suretiyle taksirle yaralamaya
veya 0lime neden olma, gidaya zehir katmak suretiyle kasten 6ldiirme veya yaralama
gibi fiiller gida hukukuyla ilgili suglar veya kabahatler olarak karsimiza ¢ikabilir®.

Gidayla ilgili bir fiilin idari ihlal, kabahat veya su¢ olarak diizenlenmesi
bakimindan, fiilin toplum saglig1 bakimindan etkisi bir ayrim noktasi olarak karsimiza
cikabilir; bdylece, toplum sagligt séz konusu oldugunda ilgili fiili su¢ olarak ihdas
etmek tercih edilebilir*®. Hijyen, izin/yetki, paketleme gibi hususlarla sinirli konular,
idari ihlaller veya kabahatler seklinde diizenlenebilir®. Orijinallik/sahihlik, hijyen,
gida terkibi, paketleme, kayit tutma, ekli belgeler, etiketleme, isimler, isaretler, bilgi,
izin/yetki, bildirim/iletisim ylikiimliligiiniin yerine getirilmemesi, haksiz gecikme
(unjustified detention) gibi konulardaki kurallarin ihlalini konu alan ¢ok sayida idari
ihlalle veya kabahatle karsilasmak miimkiindiir®.

Fiilin, korunan hukuki deger iizerindeki etkisinin zarar veya tehlike olmasina gore
de idari ihlal, kabahat veya suc¢ olarak diizenlenmesi tercih edilebilir.” Ornegin,
korunan hukuki deger iizerinde bir zarar meydana getirmemekle birlikte bir zarar
tehlikesine yol acan fiiller kabahat olarak diizenlenirken, korunan hukuki degere
zarar veren fiiller su¢ olarak diizenlenebilir.

Korunan hukuki deger iizerinde meydana getirilen tehlikenin tiirline gore de,
fiilin idari ihlal, kabahat veya sug olarak diizenlenmesi arasinda bir tercih yapilabilir.
Buna gore, korunan hukuki deger tizerindeki tehlikenin®, “soyut tehlike”, “soyut-
somut tehlike” (abstrakt-konkrete Gefihrdungsdelikte) ya da diger adiyla
“[tehlikeye] elverislilik” (suitability) (Eignungsdelikte))”, “varsayilan/hipotetik

veya olasi/potansiyel tehlike” veya “somut tehlike” olmasina gore idari ihlal,

53  Orneklendirme, Lahteenmiki-Uutela vd. (n 44) 223-224’ten alinmustir.

54 lItalya 6rnegi icin bkz. Donini (n 2) 226.

55 ltalya 6rnegi igin bkz. Donini (n 2) 226.

56 ltalya igin bu belirttigimiz konular1 &rnek veren Donini, Italya’yla ilgili olarak “administrative offence”
kavramini kullanmistir: Donini (n 2) 226.

57 Zarar sugu/tehlike sugu ayriminin korunan hukuki degerle veya sugun konusuyla iligkilendirilerek
yapildigin1 savunan goriislerle ilgili olarak bkz.: Omer Metehan Aynural, Soyut Tehlike Baglaminda Trafik
Giivenligini Tehlikeye Sokma Sucu (TCK 179 / 3) (istanbul Ceza Hukuku ve Kriminoloji Arsivi Yayin No:
15, On iki Levha Yayincilik, Istanbul 2018) 4-6 ve 17-21.

58  Tehlikenin dortlii ayrimi i¢in bkz. Martin (n 2) 45-46; ii¢lii ayrim i¢in bkz. Aynural (n 57) 23-36. Konuyla
ilgili agiklamalar igin bkz. n 108.
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kabahat veya sug olarak diizenleme arasinda bir se¢im yapilabilir. Olusan tehlikenin
gida hukuku ihlalleriyle iliskilendirilip iliskilendirilmeyecegi, iliskilendirilecekse
ne surette yapilacagr® da ilgili suglarin ve kabahatlerin kaleme aliniginda bir tercih
meselesidir.

Hukuka aykirthigm® manevi unsuru bakimimdan da kabahat veya sug¢ olarak
diizenleme arasinda bir se¢im yapilabilir. Buna gore, hukuka aykiriligin taksirle
gerceklestirilmesi kabahat, kasten gergeklestirilmesi ise su¢ olarak diizenlenebilir.
Yiriirlikteki Tirk Hukukunda kabahatler, kanunda agik¢a hiikiim bulunmayan
hallerde, hem kasten hem de taksirle islenebilir (KK, m. 9). Suclar ise kural olarak
kasten islenebilmekte (TCK, m. 21(1)); taksirle islenen fiiller ancak kanunda agikg¢a
diizenlenmesi halinde sug teskil edebilmektedir (TCK, m. 22(1)). Boylece, ayn1 fiilin
hem kabahat hem de su¢ olarak diizenlenmesi fakat fiilin taksirli halinin sug¢ olarak
diizenlenmemesi durumunda, kasten islenen fiil bakimindan, Kabahatler Kanunu’nun
15(3)’inci maddesi geregince sadece sugtan dolay1 yaptirim uygulanir. Ancak, sugtan
dolay1 yaptirim uygulanamayan hallerde kabahat dolayisiyla yaptirnrm uygulanir
(KK, m. 15(3)). Fiilin taksirle gerceklestirilmesi halinde, bu minvalde bir sug
diizenlemesi mevcut olmadigi icin, fail sadece kabahatten dolay1 yaptirima tabi
tutulur.

Hukuka aykiriligin mahsus nitelikte olup olmamasina gore de fiilin sug veya
kabahat olarak diizenlenmesi bir tercihtir. Kabahatler Kanunu’nun 14(4)iincii
maddesine gore, kanunda 6zel faillik niteligini tagiyan kisi agisindan sug, diger kisiler
agisindan kabahat olarak tanimlanan fiilin, bu niteligi tasiyan ve tasimayan kisiler
tarafindan ortaklasa islenmesi halinde suca istirake iliskin hiikiimler uygulanir. Yine,
doktrinde goriiniiste 6zgii su¢®! olarak nitelendirilen diizenleme bigimi tercih edilerek,
temel sekli herkes tarafindan islenebilen bir sugun, belirli faillik 6zelliklerine sahip
kisiler tarafindan islenmesi sugun nitelikli hali olarak diizenlenebilir.

59 Martin’e gore, tehlike suglari igerisinde sadece somut tehlike suglarinda baglilik/tamamlayicilik iliskisinin
gerekli olmadigini; yani bir sugun islenmesinin bir gida hukuku ihlaline bagli olmadigini ifade etmektedir.
Yazar, Uluslararas1 Ceza Hukuku Birligi’nin 2016’da yapilan Kolokyumuyla ilgili olarak sunulan raporlar:
da dikkate alarak, somut tehlike suglart haricinde, sug teskil eden davranisin tanimlanmasinda tehlike
sartinin bir gida hukuku ihlaliyle birlestirilmesinin mutat oldugunu ifade etmistir. Martin (n 2) 46.

60 Calismamizda “hukuka aykirilik”, suclari, kabahatleri, kisacast hukukun biitiin alanlarindaki aykiriliklar
kapsayan bir tist kavram olarak kullanilmistir; sugun “hukuka aykirilik” unsuruyla karistirilmamalidir.

61 Kavram i¢in bkz.: Tzzqt Ozggnc, Tiirk Ceza Hukuku Genel Hiikiimler (Segkin Yayncilik, Ankara 2015)
193; Mahmut Koca / Ilhan Uziilmez, Tiirk Ceza Hukuku Genel Hiikiimler (Seckin Yaymcilik, Ankara
2015) 105.
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Gida ile ilgili sug diizenlemelerinin kaleme alinisinda neticesi sebebiyle agirlagan
sug¢ yonteminden istifade etmek de bir tercihtir.®?

Italya’da, 2015 Reform Projesinde® “saglik felaketi” adiyla bir sug 6ngdriilmiistiir.
Buna gore, gidayla ilgili belirli suclarin kasten islenmesi neticesinde taksirle iicten
fazla kimsenin agir sekilde yaralanmasia veya Oliimiine ve aynm1 zamanda diger
kimseler i¢gin de benzer neticelerin ger¢ceklesmesi bakimindan ciddi/6nemli ve yaygin
bir tehlikeye sebebiyet verilmesi, belirtilen sugu olusturmaktadir®. Bu durumda,
temel sug tipiyle olusturulan tehlike ile, saglik felaketiyle ilgili agir neticeler olarak
gerceklesen zarar ve (ciddi/onemli ve yaygin) tehlike arasinda bir bag kurulmasi
miimkiindiir®. Bireysel bir nedenselligin aranmadigi, toplum sagligina kars1 bir sug
s6z konusu oldugu i¢in, felaket vakasinin kanitlanmasinda epidemiyolojik
degerlendirme kriterleri kullanilacaktir®. (Ornegin {iretici tarafindan kullanilmis
yasak kanserojen) maddelerin difiizyonunun veya tiiketilmesinin neden oldugu kesin
olarak tespit edilmis tiimoérlerin yillarca sonraki mevcudiyeti dahi, toplum sagligi
felaketi sugundan sorumlu tutulmaya yol agabilecektir®”. Oyle ki, ahalide yaralanan
(injury) kisilerin bireysel olarak tespit edilmemis olmasi halinde dahi sorumluluk
olusabilir; yeter ki ilgili bolgede fiilen piyasaya siiriilmiis ve kullanilmig olan
maddelerin zararli etkileri ile, etkilenen ahalinin bir orani arasindaki baglanti kesin
olarak tespit edilsin®®. Goriildiigii tizere, burada, soykirim, epidemi veya zehir katma
suglarinin islenmesi suretiyle benzer agir neticelere kasten sebebiyet verilmesinden
farkli bir durum s6z konusudur®.

62 Miilga 765 s. TCK’nin 407 nci maddesinde su hiikkme yer verilmistir: “Gegen maddelerde yazili fiillerden
dolayr sahislarin hastalanmast veyahut yara ve berelenmesi gibi sihhatce bir ariza vukubuldugu
takdirde agirlastirilmig miiebbet agir hapis ve miiebbeden agir hapsi miistelzim ahvalin gayrisinda ceza
ticte birden yarisina kadar ¢ogaltilir:

Eger fiil bir kag kisinin hastaligina sebep olmus ise birinci fikrada beyan olunan ceza bir mislinden asagi
olamaz.
Eger fiil bir kimsenin oliimiine sebep olmus ise faile miiebbet agwr hapis cezast verilir.”

63 ltalya Adalet Bakani’nin gida giivenligiyle ilgili suglar hakkinda reform onerileri hazirlamak iizere atadig

(ve bagkani Gian Carlo Caselli olan) Komisyon’un sundugu 2015 Reform Projesi (Donini (n 2) 228).

64 Donini (n 2) 228, 236, 239-240. Zararin ahali {izerinde uzun bir zaman araligindan sonra ortaya ¢ikmasi
halinde dahi sorumluluk getiren bu su¢ diizenlemesinin, yiiriirlilkteki ceza hukukunun itham tekniklerinde
ve ceza politikalarinda biiyiik bir yenilik (innovation) oldugunu belirten Donini, Italya igin bu
diizenlemenin, kiimiilatif etkilerden kaynaklanan kanser ve yeme bozukluklarinin 6nlenmesinde 6nemli
bir politik ve cezai yenilik oldugunu ifade etmektedir: Donini (n 2) 236 ve 239.

65  Bkz. Donini (n 2) 240.
66  Donini (n 2) 240.
67 Donini (n 2) 240.
68  Donini (n 2) 240.
69  Bkz. Donini (n 2) 240.
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Gida giivenliginin, agik ceza kanunlariyla korunmasi da bir tercihtir. Ancak, sugta
kanunilik ilkesinin kat1 yorumunda agik ceza kanunu teknigi elestirilmektedir. Diger
taraftan, kanunilik ilkesi, yiirtrliikteki Tirk hukukunda, kabahatler bakimindan
suglara nispetle daha yumusak bir sekilde kabul edilmistir’. Kabahatler Kanunu m. 4
(1)’e gore, “[h]angi fiillerin kabahat olusturdugu, kanunda a¢ik¢a tamimlanabilecegi
gibi; kanunun kapsam ve kosullart bakumindan belirledigi ¢erceve hiikmiin icerigi,
idarenin genel ve diizenleyici iglemleriyle de doldurulabilir”.

Gida gilivenliginin korunmasi bakimindan bir diger 6nemli husus, tiizel kisiler
bakimindan uygulanacak usul ve yaptirimlarin belirlenmesidir. Geligmis bir iiretim
politikasinin, tarim ve gida giivenliginin saglanmasina etkisi nispetinde, tarim ve gida
isletmelerinin (enterprise) hukuki diizenlemelerin muhatabi olmasi diigtiniilebilir”'.

Ornegin, Donini’nin Italya’daki 2015 Reform Projesiyle ilgili aktardiklarindan™
miilhem olarak su yonteme isaret edilebilir. Buna gore; toplum saghigi veya gida
giivenligi acisindan bir zarara veya somut tehlikeye sebebiyet vermeyen ancak
tiretimde, organizasyonda, ticari islerde veya bagkaca calisma sartlarinda bulunan
risklere bagli olarak gerceklesen ihlaller s6z konusu oldugunda, kabahatler dolayisiyla
bireylere hemen ceza verilmemesi; belirtilen risklerin belirli bir siire¢ icerisinde
ortadan kaldirilmasina yonelik olarak ilgili idari kuruluslarin belirledigi 6nlemlerin
tamamen alimmasi halinde de kabahat hi¢ islenmemis gibi muamele edilmesi bir
yontemdir. Bu uygulamada, idari kuruluslarin belirlemis oldugu Onlemlerin
alimmasinda tiizel kigiler muhatap olarak kabul edilerek, 6nlem almayan tiizel kisiler
hakkinda yaptirim uygulanmasi da disiiniilebilir. Boylece, cezay1 ortadan kaldiran
veya azaltan sebeplerin (etkin pismanlik ve benzeri kurumlarin) uygulanmasi
bakimindan” da kabahatler ile suclar arasinda bir ayrim yapilabilir. Bu kapsamda,
alinmas1 gereken Onlemler veya yerine getirilmesi gereken Odevler baglaminda
onarici adalet sisteminin, usullerinin/mekanizmalarinin ve yaptirimlarinin igletilmesi
de diistiniilebilir. Boyle bir durumda, yolsuz amaglar iizerine bina edilen sirketlerle,
sadece bir tiretim hattinda gida giivenligine ve sagligin korunmasina iligskin kurallarin
ihlal edildigi sirketler arasinda bir ayrim yapilarak, dncekiler hakkinda onarici adalet
sisteminin ve yaptirimlarmin uygulanmamasi miimkiindiir’.

70  Zafer / Pamuk / Cakir (n 50) 15.

71 Donini (n 2) 241.

72 Projenin ilgili kism1 hakkinda: Donini (n 2) 241-242.
73 Ttalya 6rnegi igin: Donini (n 2) 227.

74  Donini (n 2) 241-242.
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4.3. Tlgili Sug¢ Diizenlemeleri (Genel Ozellikler ve Sug Tipleri)

Gida giivenliginin, hem hususi sug tipleriyle hem de toplum sagliginin korunmasina
yonelik umumi suglar gibi diger birtakim sug diizenlemeleriyle korunmasi miimkiindiir™.

Mauri, Ispanya’daki gida suclarinin temel 6zellikleriyle ilgili olarak asagidaki
hususlart beyan etmistir’®:

1) Hukuki kavramlarin (6rnegin, “gida maddesi” veya “katki maddesi”)
kullanilmasi. Cezay1 belirleyen ancak sugun bazi unsurlariin tanimlanmasi
bakimindan ceza kanunlar1 disindaki diizenlemelere atif yapan ve “agik
ceza kanunu” tabir edilen teknigin kullanilmasi (bdylece, devamli doniisen
idari diizenlemelere baglilik s6z konusudur).

2) Cezai sorumluluk bakimindan bosluklarin bulunup bulunmadig1 bir kenara,
sadece perakende evresine degil, gida zincirinin farkli asamalaria etki
etme s6z konusudur.

3) Herkes tarafindan islenebilen suglarla (6rn. IspCK m. 365), ancak smirh
dairedeki profesyoneller tarafindan islenebilecek suglarmn (bkz. IspCK m.
363 ve 364) birlikteligi s6z konusudur.

4) Soyut tehlikeden somut tehlikeye kadar farklilasan dereceleri ve aradaki
cesitlilikleri icine alacak sekilde farkli formiillerle kaleme alinmis olan
“tehlike su¢lar1” tekniginin kullanilmasi neticesinde yorumla ilgili bitmeyen
problemler s6z konusudur.

5) Taksirli fiillere de yer verilmistir (IspCK m. 367).

6) Kasten iglenen suglar icin, kurumsal cezai sorumluluk (corporate criminal
liability) kapsaminda, ilgili tesis (establishment), fabrika, laboratuvar veya
taginmazlar (premises) bakimindan, gegici veya -son derece agir
durumlarda- siirekli kapatma tedbiri 6ngdriilmiistiir (IspCK m. 366). Bu
diizenlemenin, (0rnegin ana sirketten bagli sirkete talimat verilmesi
durumunda) de facto yoneticiler tarafindan islenen suglar1 kapsamamasi,
ihtimal dahilindedir. Bununla ilgili olarak, sorumlulugun tiizel kisilere isnat

edilip edilemeyecegi tartigmas1 mevcuttur.

Gida saghginin hususi olarak korunmasina yénelik sug tanimlarina, IspCK’nin
esas olarak 363’lincii ve devam1 maddelerinde yer verilmistir; bunlar, 359 uncu ve

75 Bkz. Mauri (n 8) 249.
76  Mauri (n 8) 249-252.
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devami maddelerde yer alan toplum sagligmma karsi genel suglarla birlikte
diistiniilmelidir™.

IspCK’nin™ 363’iincii maddesine gore, su fiilleri gerceklestirmek suretiyle
tiketicilerin saghigimni tehlikeye sokan iireticilere, dagiticilara veya alim satimla
mesgul olanlara (trader) bir yi1ldan dort yila kadar hapis cezastyla birlikte, alt1 aydan
oniki aya kadar para cezasi ve ii¢ yildan alt1 yila kadar meslekten, alim-satimdan,
endiistriden veya ticaretten hususi yasaklama cezas1 verilir:

- @Gida iriinlerini, son kullanim tarihi veya terkiple ilgili kanunlarda veya
diizenlemelerde ongoriilen gerekliliklerin ihmali veya degistirilmesiyle
piyasada arz etmek.

- Sagliga zararli, halkin tiiketimine yonelik icecekleri veya gida maddelerini
iretmek veya satmak.

- Bozuk (corrupted) mallarimn ticaretini yapmak (trafficking with).

- Kullanimna izin verilmeyen sagliga zararl iiriinleri hazirlamak veya alim
satimini yapmak.

- Imha veya dezenfekte edilecek ogeleri, alim satimlarim yapmak igin

saklamak veya agirmak.

IspCK m. 364 (1)’e gore; gida alim satimma ydnelik olan gida maddelerini,
maddeleri veya igecekleri kisilerin sagligina zarara neden olmasi muhtemel (liable)
katki maddeleri veya diger izinsiz etkin maddeleri karistirarak bozmak da (adulterate)
363 lincli maddedeki cezalara tabidir. Failin bir gida {irlinli fabrikasinin sahibi veya
liretim yOneticisi (manager) olmasi halinde, ayrica, alt1 yildan on y1la kadar meslekten,
alim-satimdan, endiistriden veya ticaretten hususi yasaklama cezasi verilir.

IspCK m. 364 (2)’ye gbre, su fiiller de ayn1 cezayla cezalandirilir:

- Eti veya iriinii (produce) insanlarin tiiketimine yonelik olan hayvanlara,
kisilerin sagligi bakimindan risk olusturan, ongdriilenden daha yiiksek
dozlarda veya izin verilenler disgindaki amaglarla yasak maddeleri
uygulamak/vermek.

- Yukarida belirtilen maddelerin verilmis oldugunun bilincinde olarak, ¢iftlik

77 Mauri (n 8) 249.

78  Ispanya Ceza Kanunu’nun Ispanya Adalet Bakanlig1 tarafindan yayimlanan 2013 tarihli Ingilizce cevirisine
erisim igin: https://www.legislationline.org/download/action/download/id/6443/file/Spain CC_am2013
en.pdf (Erisim: 15.01.2019).

87


https://www.legislationline.org/download/action/download/id/6443/file/Spain_CC_am2013_en.pdf
https://www.legislationline.org/download/action/download/id/6443/file/Spain_CC_am2013_en.pdf

Ceza Hukuku ve Kriminoloji Dergisi-Journal of Penal Law and Criminology 2019; 7(1):67-102

hayvanlarin1 (cattle) kesmek (slaughter) veya insan tiiketimine yonelik
olarak {irlinlinii almak (assigning the produce)

- Yukarida belirtilen maddelerle terapotik muameleye tabi tutulan ¢iftlik
hayvanini kesmek

- Diizenlemelerde ongoriilen bekleme periyotlarina uymaksizin, kesilmis
ciftlik hayvani etini veya iriinlini toplum tiiketimi i¢in sevk etmek
(dispatch).

IspCK’nin 365’inci maddesine gore; toplumun kullanimina veya bir grup kisinin
titkketimine yonelik olan igme suyunu veya gida maddelerini, bulasic1 (infectious)
veya saglik bakimindan agir bigimde tehlikeli olmasi muhtemel baska maddelerle
zehirlemek veya bu maddeleri karistirarak bozmak, iki yildan alt1 yila kadar hapis
cezasiyla karsilik bulmaktadir.

IspCK m. 366°da, m. 363, 364 ve 365’tekilerin de iginde yer aldig1 bir grup sug
i¢in, tesis, fabrika, laboratuvar veya taginmazlarin bes yila kadar kapatilmasi tedbiri,
son derece agir durumlardaysa siirekli kapatma tedbiri verilebilecegi ongoriilmiistiir.

IspCK’nin 367 nci maddesine gore ise, m. 363, 364 ve 365’in de i¢inde yer aldig1
bir grup su¢ tamiminda yer alan fiillerin agir taksir (serious negligence) nedeniyle
islenmesi halinde, daha diisiik dereceden tekabiil eden (respective) cezalar verilir.

Finlandiya Ceza Kanunu’nun” (FinCK) “Saghg1 ve Giivenligi Tehlikeye Sokan
Suglar” baglikli 44 iincii Bolimiiniin “Saglik Sugu” baslikli 1’inci maddesinde, diger
hukuki diizenlemeler yaninda Finlandiya Gida Maddeleri Yasasi’nin da ihlaline
ozellikle yer verilmistir®. Buna gore, kasten veya agir taksirle (gross negligence)
Finlandiya Gida Maddeleri Yasasi’na aykir1 olarak baskasinin hayatini veya sagligini
tehlikeye sokmaya elverisli sekilde mal veya madde (substance), lirlin veya nesne
(object) tiretmek, alim satimimi yapmak (handle), ithal etmek veya ithal etmeye
kasten tesebbiis etmek, elinde bulundurmak (keep in possession), depolamak,
nakletmek, satmak i¢in bulundurmak (keep for sale), aktarmak (convey) veya vermek
sug olarak diizenlenmistir. Fiil, tiiketiciler {irinii satin alma olanagina sahip olmamis
bulunsalar dahi sug teskil edebilir®'.

79  Finlandiya Ceza Kanunu’nun Finlandiya Adalet Bakanligi’nca yapilan Ingilizce cevirisine erigim igin:
https://www.legislationline.org/download/action/download/id/6375/file/Finland_CC_1889_am2015_en.
pdf (Erisim: 15.01.2019).

80 Bkz. Léhteenmaki-Uutela vd. (n 44) 210.
81 Bkz. Lahteenméki-Uutela vd. (n 44) 215.
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Yine, FinCK’nin “Tehlikeye Sokma” baglikli 34’iincii Boliimiinlin “Saghgin
Tehlikeye Sokulmasi” baslikli 4’lincli maddesinde, yasam veya saglik acisindan
genel tehlikeye neden olmaya elverisli sekilde, zehir katmak veya benzer davranista
bulunmak suretiyle gida maddelerini veya insan tiiketimine veya kullanimina yonelik
olan diger maddeleri saglik icin tehlikeli hale getirmek veya bu gibi tehlikeli
maddeleri diger insanlara hazir bulundurmak su¢ olarak diizenlenmistir®?. Fiil,
tiikketiciler {irlinii satin alma olanagina sahip olmamis bulunsalar dahi su¢ teskil
edebilir®®. Bu suga tesebbiis de cezalandirilmaktadir. Sugun agirlagtirilmig hali 5’inci,
taksirle tehlikeye sokma 7°nci, agir taksirle tehlikeye sokma ise 8’inci maddede
diizenlenmistir.

Martin®, gida suglarimin yapist bakimindan, 6ldiirme ve yaralama (injury)
suclart bir kenara birakilirsa, iki tiir genel sug tipinden bahsedilebilecegine isaret
etmistir: Birincisi, kasten su veya gida zehirleme suglaridir. Bu suglarn faili
herhangi bir kimse olabilir ve hususi gida hukukunun bir rolii yoktur. Bu suglarin
temel gerekcesi (rationale), belirsiz sayida insanin tehlikeye distiriildigi
durumlarda cezalandirmay: saglamaktir (genel tehlike (Gemeingefahr) suglart).
Ikinci tiirdeki tehlike suclarinda cezai sorumlulugun isnadi, gida hukukuna baglilik/
tamamlayicilik (ancillary) arz eder. Sug teskil eden davranigin idari gida hukukuna
atif yoluyla diizenlenmesi s6z konusudur. Boyle bir sugun iglenebilmesi i¢in, failin,
gida giivenligini korumaya yonelik bir kurali ihlal etmesi gerekir. Belirtilen “bagli/
tamamlayici” Ozellikleri, bu tiir suglart 6zgii su¢ yapar; sadece gida hukuku
diizenlemesinin muhataplart bu suglarin faili olabilirler. Bu tiirdeki suglar, somut
veya soyut tehlike suglarindan olusur. Yazar, endiistriyel gida {iretimi nedeniyle,
zararin belirlenmesini gerektirmeyen bu tiir su¢larin ihdasina duyulan ihtiyacin
arttigini ifade etmistir.

Birgok sug tipinin gidayla iliskisinin kurulmasi miimkiindiir®: Dolandiricilik,
giliveni kotiiye kullanma, zimmet, ¢evre suglari, terdr suglari, soykirim, insanliga
kars1 suglar ve uluslararasi topluma kars1 suclar, menkul kiymetler borsast suglari
(security market offences) (rayi¢ fiyat1 saptirma), fikri veya smai miilkiyete kars1

82 Bkz. Lahteenméki-Uutela vd. (n 44) 213.

83  Bkz. Lahteenméki-Uutela vd. (n 44) 215.

84  Martin (n 2) 45.

85 Bkz. Lahteenméki-Uutela vd. (n 44) 205 ve devamu.

89



Ceza Hukuku ve Kriminoloji Dergisi-Journal of Penal Law and Criminology 2019; 7(1):67-102

suclar®, ithalat ve ihracata iliskin suglar®’, tehlikeli maddelerin nakline ve
depolanmasina iligkin suclar®, agir suglar1 bildirme yiikiimliiliigiinii yerine getirmeme
sugu®, kamu gorevini koétiiye kullanma sugu®, haksiz rekabet sugu ile biyogiivenlikle
ilgili suglar bunlara 6rnek olarak gosterilebilir.

Diger taraftan, “gida dolandiriciligi®” ve “gida stoklama®” gibi 6zel sug tipleri
ihdas edilebilecegi gibi, bu fiillerin diger sug tiplerine ait kanuni diizenlemelerin

uygulanmasi yoluyla cezalandirilmasi da miimkiindiir.

Yukarida deginildigi gibi, gida ceza hukukunda korunan hukuki degerler arasinda,
yasamin ve sagligin 6zel bir yeri oldugu goriilmektedir. Bu iki hukuki degeri koruyan,

86  Ornegin Finlandiya’da, tohumlarin tekrar kullanimi, bitki koruma haklari veya patentlerle korunmaktadir
ve sinai miilkiyete vaki diger tecaviizlerle ayni sekilde cezalandirilmaktadir (FinCK, Boliim (Chapter) 49,
m. 2): Lihteenméki-Uutela vd. (n 44) 206.

87  Ornegin, Avustralya’da, {thal Gidanin Kontrolii Yasasi 1992 ile birtakim cezai diizenlemeler getirilmistir:
Bkz. Lahteenméki-Uutela vd. (n 44) 219-220.

88 Finlandiya’da, gidalarin nakli veya depolanmasiyla iligkili olarak “tehlikeli maddelerin nakli sugu”
giindeme gelebilir: Bkz. Lahteenméki-Uutela vd. (n 44) 212-213. FinCK’nin “Sagligi ve Giivenligi
Tehlikeye Sokan Suglar” baglikli 44’iincii Boliimiiniin “Tehlikeli Maddelerin Nakli Sugu” baslikli 13’tincti
maddesine gore, kasten veya agir taksirle baskasinin hayatini veya saglhigini tehlikeye sokmaya elverisli
sekilde maddede yazili se¢imlik davranislar1 gerceklestirmek veya bu segimlik davranislarla baskasinin
malvarligini tehlikeye sokmak sugtur.

89 FinCK’nin “Adliyeye Karst Suglar” baslikli 15’inci Bolimiiniin 10’uncu maddesinde “agir bir sugu
bildirme yiikiimliligiinii yerine getirmeme” sugu diizenlenmistir. Lahteenméki-Uutela vd.’nin
belirttiklerine gore, diizenlemeyle, belirtilen hiikiimde yer alan listedeki agir suglardan birinin 6nlenmesi
icin hala vakit bulunan durumlarda yetkilileri veya potansiyel magdurlar: bilgilendirme yiikimluligiinii
yerine getirmemek cezalandirilmaktadir ki bu liste, agir saldirt (aggravated assault) ve agir “saghgmn
tehlikeye sokulmas1” suglarini da igermektedir. Bir gida iscisi veya gida is ortagi, saglig: tehlikeye sokan
mallarin satilmakta oldugunu bilmesine ragmen, kimseyi bu durumdan haberdar etmemesi durumunda
belirtilen sugtan sorumlu tutulabilir: Léhteenmaki-Uutela vd. (n 44) 209.

90 Bu kapsamda, insani yardimlarin haksiz bigimde idaresi veya uygun olmayan bigimde tahsis edilmesi ele
aliabilir: Bkz. Léahteenmiki-Uutela vd. (n 44) 206-207.
Finlandiya’da kamu gorevini kétiiye kullanma sugunun agir sekli i¢in, se¢imlik sartlarin yaninda, kamu
gorevinin kotiiye kullanilmasi bir biitiin olarak degerlendirildiginde de agirlasmis kabul edilmesi gerekir
(FinCK, Béliim 40, m. 8). Insani yardim, agirlagtirict bir durum olarak belirtilmese de Mahkeme nin sugu
bir biitlin olarak degerlendirirken bunu dikkate almasi ihtimal dahilindedir: Lihteenméki-Uutela vd. (n 44)
206-207. Turk Ceza Kanunu agisindan bu durum cezanin belirlenmesinde bir unsur olarak dikkate
almabilir (TCK, m. 61).

91 Dolandiricilik suguyla ilgili genel diizenlemelerin, pazarlama (marketing) suglarinin, haksiz ticari
muamele suglarimimn (yaniltict reklam gibi) ve tiiketicinin korunmasiyla ilgili diger diizenlemelerin gida
dolandiriciligiyla iliskisiyle ilgili olarak Finlandiya 6rnegi i¢in: Lahteenmiki-Uutela vd. (n 44) 216-217.
Dolandiricilik sugu, reklam sucgu ve smai miilkiyet suglariyla ilgili diizenlemelerin gida dolandiriciligiyla
iliskisiyle ilgili olarak Ispanya 6rnegi igin: Mauri (n 8) 259-261.

92 FinCK’da, degerini degistirmek amaciyla gida stoklamak 6zel bir sekilde cezalandirilmamaktadir. Bu
konuda, dolandiricilikla (FinCK, Boliim 36, m. 1 (dolandiricilik), m. 2 (agir (aggravated) dolandiricilik),
m. 3 hafif (petty) dolandiricilik)) ve pazarlama suguyla (FinCK, Bolim 30, m.1) ilgili genel kurallar
uygulanir. Stoklama, saglig1 etkiliyorsa, saglik sucu (FinCK, Bolim 44, m. 1) veya sagligin tehlikeye
sokulmast su¢u (FinCK, Boliim 34, m. 4 (sagligin tehlikeye sokulmasi), m. 5 (agir saghgmn tehlikeye
sokulmast)) uygulanir. Saghgin tehlikeye sokulmasi sugunda, gidaya zehir katmak, 6rnek babindan
ozellikle zikredilmistir. Lahteenmaiki-Uutela vd. (n 44) 205.
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birisi zarar digeri tehlike sucu kategorisinde yer alan iki grup suctan bahsetmek
miimkiindiir.

Birinci grup, genel anlamda 61diirme ve yaralama suglarindan olusur. Oldiirme ve
yaralama sug¢larinin gida ceza hukuku bakimindan arz ettigi bazi temel hususiyetlere
Léihteenmdki-Uutela vd.’nin bildirdiklerinden istifadeyle isaret etmekte fayda
vardir®®. Sagliga zararli gidalarla ilgili fiiller ile 6liim veya yaralanma neticesi
arasindaki nedensellik baginin tespiti ve objektif isnadiyet konulari, gida ceza
hukukunun bu alandaki 6nemli meseleleridir. Bu bakimdan, ¢evre sagligt ve igyeri
saglig1 vakalartyla gida hukuku arasinda bir benzerlik kurmak miimkiindiir. Bununla
ilgili olarak, magdurun kasitli veya taksirli davraniginin failin sorumluluguna etkisi
de onemli bir mesele olarak karsimiza ¢ikmaktadir. Bu suglar bakimindan giiven
ilkesi de hususiyet arz etmektedir. Yine, gida zincirinin degisik agamalarinda yer alan
isletmecilerin ve firmalarin yiikiimliiliikleri, bu yiikiimliiliiklerden dogan garantorliik
ve bu yiikiimliiliiklerin yerine getirilmemesi suretiyle islenecek ihmali suclar
konusuna da isaret etmek gerekir. Ayrica, bununla ilgili olarak sucu bildirme
yliktimliiliigii ve bu yiikiimliiliiglin yerine getirilmemesine baglanan cezai sorumluluk
da ele alinmalidir. Yine, gida zincirinin degisik agamalarinda yer alan aktorlerin, gida
iriinlerinin tagidig1 saglik risklerinden, kendilerinden sonraki bir asamada haberdar
olmalar1 durumunda yerine getirmesi gereken yiikiimliiliikler (6rnegin tiriinleri geri
cekme (withdraw) veya geri isteme (recall)) ve bu yiikiimliiliiklerin ihlali durumunda
cezai sorumluluk giindeme gelebilir (Avrupa Gida Giivenligi Tiiziigii, m. 19). Uriin
giivenligine iliskin gerek baglayict hukuk kurallarma (hard law) gerekse esnek hukuk
kurallarma (soft law) uygun hareket etmis olmanin cezai sorumluluga etkisi de
6nemli bir konudur. Bu kurallara uygun hareket etmis olmanin bir iyi niyet isareti
olmasinakarsilik cezai sorumlulugu engellemeye yetmeyecegi; bir gida isletmecisinin,
bir iiriinlin veya maddenin etkileri konusunda, hukuki diizenlemeleri yapanlarin

ongordiigii ve yasakladigindan daha fazla bilgi edinmis olabilecegi ifade edilmistir®.

Ikinci grup ise, yasamin veya saghgin tehlikeye sokulmasma iliskin suglardan
olusur. Tiirk Ceza Kanunu’nda yer alan ve dogrudan gida ceza hukukunu ilgilendiren
iki sug tipi de Kanun’un “Ozel Hiikiimler” baslikli 2°nci kitabinin “Topluma Kars1
Suglar” baslikli 3’lincli kisminin “Kamunun Sagligina Karsi Suglar” bagslikli 3’tincii
boliimiinde tehlike sucu olarak diizenlenmistir. Bu suglar, madde bagliklarina gore

93  Genel olarak ve Finlandiya 6zelinde bkz.: Lahteenmaki-Uutela vd. (n 44) 207-210.
94  Liahteenmiki-Uutela vd. (n 44) 209.
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isimlendirilirse, Kanun’un 185’inci maddesinde diizenlenen “zehirli madde katma”

sucu ve 186°nc1 maddesinde diizenlenen “bozulmus veya degistirilmis gida veya

ilaglarin ticareti” sugudur. Bunun disinda, 5977 sayili Biyogiivenlik Kanunu’nun

15’inci maddesinde genetik yapis1 degistirilmis organizmalarla (GDO) ilgili suclara
ve kabahatlere yer verilmistir.”® Yine, 5996 sayili VHBSGYK ’nin 40’inc1 ve 41’inci
maddelerinde konuyla ilgili kabahatler diizenlenmistir.

Madde bashgindaki ifadesiyle “Zehirli madde katma” sugu, TCK’nin 185’inci

maddesinde su sekilde diizenlenmistir:

“Madde 185- (1) I¢ilecek sulara veya yenilecek veya igilecek veya kullamlacak
veya tiiketilecek her ¢esit besin veya seylere zehir katarak veya baska suretlerle
bunlari bozarak kisilerin hayatini ve saghgini tehlikeye diisiiren kimseye iki
yildan onbes yila kadar hapis cezasi verilir. (2) Yukaridaki fikrada belirtilen
fiillerin dikkat ve ozen yiikiimliiliigiine aykirt olarak islenmesi halinde, ii¢

aydan bir yila kadar hapis cezasina hiitkmolunur”

95

92

5977 sayili Biyogiivenlik Kanunu’nun 15’inci maddesi su sekildedir: “Ceza hiikiimleri

MADDE 15— (1) GDO ve iiriinlerini bu Kanun hiikiimlerine aykirt olarak ithal eden, iireten veya ¢evreye
serbest birakan kisi, bes yildan on iki yila kadar hapis ve on bin giine kadar adli para cezasi ile
cezalandirilir.

(2) Bu Kanunda belirlenen esaslar ¢ergevesinde ithal edilen veya islenen GDO’lari veya GDO ve
urtinlerini, ithal izninde belirlenen amag ve alan disinda kullanan, satisa arz eden, satan veya devreden ya
da bu ozelligini bilerek ve ticari amagla satin alan, kabul eden, nakleden veya bulunduran kisi, dért yildan
dokuz yila kadar hapis ve yedi bin giine kadar adli para cezast ile cezalandirilir.

(3) Bu Kanunda belirlenen esaslar ¢ergevesinde ithal edilen veya islenen GDO ’lardan elde edilen iiriinleri,
ithal izninde belirlenen amag ve alan disinda kullanan, satisa arz eden, satan veya devreden ya da bu
ozelligini bilerek ve ticari amagla satin alan, kabul eden, nakleden veya bulunduran kisi, ii¢ yildan yedi
vila kadar hapis ve bes bin giine kadar adli para cezast ile cezalandirilir.

(4) Yalan beyanda bulunarak bu Kanun hiikiimlerine gére alinmasi gereken ithal veya isleme iznini alan
kisi, fiili daha agir cezayr gerektiren baska bir sug¢ olusturmadigi takdirde, bir yildan ii¢ yila kadar hapis
cezasi ile cezalandirilir. Bu izne dayali olarak GDO’larin, GDO ve iiriinlerinin veya GDO lardan elde
edilen tiriinlerin ithal edilmesi, islenmesi, kullanilmasi, satisa arz edilmesi, satilmasi, devredilmesi, kabul
edilmesi, nakledilmesi veya bulundurulmasi halinde, ayrica yukaridaki fikralardaki hiikiimlere gére
cezaya hiikmolunur.

(5) Bu maddede yer alan suglarin bir tiizel kisinin faaliveti ¢er¢evesinde ve yararina olarak islenmesi
halinde, bu tiizel kisiye yiiz bin Tiirk Lirasindan iki yiiz bin Tiirk Lirasina kadar idari para cezast verilir ve
ayrica tiizel kisi hakkinda bunlara ozgii giivenlik tedbirlerine hiikmolunur.

(6) Bu Kanunun 7 nci maddesinde diizenlenen yiikiimliiliikleri yerine getirmeyen basvuru sahiplerine,
fiilleri sug olusturmadigi takdirde, her bir yiikiimliiliik ihlali dolayisiyla on bin Tiirk Lirasindan otuz bin
Tiirk Lirasina kadar idari para cezasi verilir.

(7) GDO ve iiriinlerini bu Kanun hiikiimlerine aykiri olarak kapali alanda kullananlara, fiilleri sug
olusturmadigi takdirde, on bin Tiirk Lirast idari para cezast verilir.

(8) 9 uncu maddenin sekizinci fikrast hiikmiine uymayanlar hakkinda 2/10/1981 tarihli ve 2531 sayili
Kamu Gérevlerinden Ayrilanlarin Yapamayacaklart Isler Hakkinda Kanunun 4 iincii maddesinde belirtilen
cezalar uygulanir.

(9) Besinci fikra hiikmiine gore idari para cezasina karar vermeye davaya bakan mahkeme, altinci ve
yedinci fikralar hiikiimlerine gére idari para cezasina karar vermeye Cumhuriyet savcist yetkilidir. Bu
Kanuna gore verilen idari para cezalari tebliginden itibaren bir ay igerisinde ddenir.”
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Goriildiigi tizere, 185’inci maddenin 1’inci fikrasinda sugun kasten islenen sekli,
2’nci fikrasinda ise taksirle islenen sekli diizenlenmistir.

Zehirli madde katma suguna iliskin madde gerekcesinde, sucun bir somut tehlike
sugu oldugunun maddeden agikga anlasildig1 ifade edilmistir.”® Yine, madde metninde
gegen “kisilerin hayatini ve saglhigini tehlikeye diisliren” ibaresinden, bu sugun bir
somut tehlike sugu oldugu sonucuna ulasilmaktadir.’” Bu sug, herkes tarafindan
islenebilen genel bir sug olarak diizenlenmistir; 6zgii su¢ degildir®®.

Icilecek sularin disinda, madde gerekgesinde de belirtildigi iizere, zehirli madde
katma suguna iligkin kanuni diizenlemede su¢ konusu olabilecek maddeler tek tek ve
sinirlayici bigimde gosterilmemistir®; “igilecek sular” ya da “yenilecek veya igilecek
veya kullanilacak veya tiiketilecek her ¢esit besin veya sey” bu sugun konusunu
olusturabilir.

Gorildigi tizere, Kanun koyucu, zehirli madde katma sugunun konusunu gidayla
siirlamamis, hatta sugun kanuni taniminda gida ifadesine hi¢ yer vermemis; sugun
konusunu olduk¢a kapsamli ve kapsayict bir sekilde belirlemistir. Bu, gida ceza
hukukunda idari diizenlemelere fazlaca atif yapilmasia yoneltilecek bir elestiriye
kars1 tedbirli bir yontem olarak degerlendirilebilir. Kanun koyucunun madde
metninde yer verdigi “besin” ifadesi dahi “yenilecek veya i¢ilecek” maddelerle sinirh
degildir; “yenilecek veya igilecek veya kullanilacak veya tiiketilecek her ¢esit besin”
sucun konusu olabilir. Dolayisiyla, su¢un konusu olarak besin kavramina dahil
edilmek igin ag1z yoluyla alinma sart1 yoktur. Ornegin, “besin”in damar veya deri
yoluyla alinmas1 miimkiindiir. Ayrica, “besin” kavrami bir sekilde sinirlandirilacak
olsa dahi, sugun konusu bakimindan, “yenilecek veya i¢ilecek veya kullanilacak veya
titkketilecek” maddenin “besin” olmas1 da sart degildir. “Yenilecek veya igilecek veya

96  Sugun hem 5237 s. TCK’da hem de 765 s. TCK’da somut tehlike sucu olarak diizenlendigine dair goriis
icin ayrica: Osman Yasar / Hasan Tahsin Gokcan / Mustafa Artug, Yorumlu-Uygulamali Tiirk Ceza Kanunu
(C. 4, Adalet Yayinevi, Ankara 2010) 5128. Yine sugun somut tehlike sugu oldugu goriisii icin: Ozlem
Yenerer Cakmut, ‘Tiirk Ceza Yasasi’nda Zehirli Madde Katma Sugu (TCK m. 185)’ (Agustos 2007) 4
Ceza Hukuku Dergisi 247, 256; Hasan Stnar / R Murat Onok, ‘General Evaluation of Food Regulation in
Turkish Criminal Justice System’ (December 2016) 13 Law & Justice Review 36, 51 ve 54-55. Sucun
“zarar tehlikesi sugu” oldugu gériisii igin: Zeki Hafizogullar1 / Muharrem Ozen, Tiirk Ceza Hukuku Ozel
Hiikiimler Topluma Karsi Suglar (US-A Yayncilik, Ankara 2017) 82.

97  Arturo Santoro, Manuale di diritto penale, Parte Speciale I (Torino 1965) 104’e atif yapan ve 185’inci
maddenin gerekgesiyle bu hususu destekleyen: Mustafa Ozen, ‘Kamu Sagligina Karsi Islenen Suglar
(TCK m. 185, 186, 187)* (2008) LXVI (2) IUHFM 163, 165.

98  Yagar/ Gokcan / Artug (n 96) 5129; Santoro (n 97) 100°e atif yapan: Ozen, ‘Kamu Sagligina Kars1 islenen
Suglar’ (n 97) 170.

99  Yasar / Gokcan / Artug (n 96) 5131.
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kullanilacak veya tiiketilecek her ¢esit sey” bu sugun konusu olabilir. Kanun koyucu,

99 6
1

sucun konusu bakimindan, “i¢ilecek seyler”i “igilecek sular”la da sinirlamis degildir.
Ayrica, Kanun koyucunun, “igilecek sular’in standardi konusunda da bir belirleme

yapmadigini belirtmek gerekir.!®

5237 sayili TCK m. 185 (1)’deki diizenlemenin 765 sayili TCK’daki karsilig1,
394’lincli maddede su sekilde yer almaktadir:

“Halkin icecegi sulara ve yiyecegi veya icecegi her ¢esit seylere zehir katarak
ve sair suretle bozarak umumun sihhatini tehlikeye diisiiren kimse bes yildan

onbes yila kadar agir hapis cezast ile cezalandirilir”.
765 sayil1 TCK’da sugun taksirli sekli, 399’uncu maddede diizenlenmistir.
765 sayili TCK’nin 407°nci maddesinde ise su hilkkme yer verilmistir:

“Gegen maddelerde yazili fiillerden dolay: sahislarin hastalanmasi veyahut
yara ve berelenmesi gibi sthhatge bir ariza vukubuldugu takdirde agirlastirilmis
miiebbet agir hapis ve miiebbeden agir hapsi miistelzim ahvalin gayrisinda
ceza tigte birden yarisina kadar ¢ogaltilir.

Eger fiil bir ka¢ kisinin hastaligina sebep olmus ise birinci fikrada beyan
olunan ceza bir mislinden asagi olamaz.

Eger fiil bir kimsenin oliimiine sebep olmus ise faile miiebbet agir hapis cezasi

verilir”

Gorildigi tizere, 5237 sayilh TCK’da, 765 sayili TCK’dakinin aksine, “halkin”
ifadesine yer verilmemistir'®'. Yine, 765 sayili TCK’da “umumun sthhatini tehlikeye
diisiiren” ifadesine yer verilirken 5237 sayili TCK’da “kisilerin hayatini ve saghigim
tehlikeye diisiiren” ifadesine yer verilmistir.

5237 sayilh TCK’da, sugun konusu olarak “i¢ilecek sular veya yenilecek veya
icilecek veya kullanilacak veya tiiketilecek her cesit besin veya seyler” gosterilmis
iken, 765 sayili TCK’da, “halkin icecegi sular ve yiyecegi veya icecegi her cesit
seyler” sugun konusu olarak gosterilmigtir'®2,

100 Yasar / Gokcan / Artug, “tibben bu suyun i¢ilmemesi tavsiye olunsa, ancak halk tarafindan igiliyor olsa
bile” bu suyun sugun konusunu olusturabilecegini ifade etmektedirler: Yasar / Gokcan / Artug (n 96) 5130.

101 Yasar / Gokcan / Artug (n 96) 5128.
102 Yasar / Gokcan / Artug (n 96) 5128 ve 5129.
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Madde baghigindaki ifadesiyle “Bozulmus veya degistirilmis gida veya ilaglarin
ticareti” sugu, TCK’nin 186’nc1 maddesinde su sekilde diizenlenmistir:

“Madde 186- (1) Kisilerin hayatini ve saghgin tehlikeye sokacak bi¢imde
bozulmus, degistirilmis her tiir yenilecek veya igilecek seyleri veya ilaglart
satan, tedarik eden, bulunduran kimseye bir yildan bes yila kadar hapis ve
binbegyiiz giine kadar adli para cezasi verilir. (2) Bu sugun, resmi izne dayall
olarak yiiriitiilen bir meslek ve sanatin icrast kapsaminda islenmesi halinde,

verilecek ceza ticte bir oraminda artirilir.”

186’nc1 maddenin bashigr “Bozulmus veya degistirilmis gida veya ilaglarin
ticareti” dir. Ancak madde metninde, “gida” degil, “yenilecek veya igilecek sey”
ifadesi yer almistir. Madde basligi, madde metnine dahil olmadig: i¢in baglayict
degildir ancak metnin yorumunda bir vasita teskil eder. Diger taraftan, madde
basligindan hareketle metnin lafzinin disia ¢ikilmas1 miimkiin degildir. Boylece,
“yenilerek” veya “igilerek” degil de 6rnegin damar veya deri yoluyla alinan maddeler
bakimindan, bu maddeler “ila¢” kapsamina girmedikleri miiddetce sugun olustugu
sOylenemeyecektir.

186’nc1 maddede “kisilerin hayatin1 ve sagligini tehlikeye sokacak bi¢imde
bozulmus, degistirilmis her tiir yenilecek veya icilecek seyleri veya ilaclar1 satan,
tedarik eden, bulunduran” ifadelerine yer verilmistir. Dolayisiyla, “kisilerin hayatini
ve sagligini tehlikeye sokacak bicimde” nitelemesinin, “bozulmus, degistirilmis”e mi
yoksa “satan, tedarik eden, bulunduran”a mi ait oldugu konusunda bir tereddiit
olugmustur. “Kisilerin hayatin1 ve saghigin tehlikeye sokacak bicimde” ibaresinden
sonra virgiil konulmamis olmasi ve bu ibarenin “satan, tedarik eden, bulunduran”
ibaresinden degil de “bozulmus, degistirilmis her tiir yenilecek veya igilecek seyleri
veya ilaglar1” ibaresinden hemen Once kullanilmis olmasi, “kisilerin hayatini ve
sagligini tehlikeye sokacak bicimde™ nitelemesinin, “bozulmus, degistirilmis’e ait
olduguna isaret etmektedir. Maddenin gerek¢esinden de bu sonug ¢ikarilmaktadir.'®
Bu kabulden hareketle, sucun konusunun, “kisilerin hayatin1 ve sagligim tehlikeye
sokacak bi¢imde bozulmus, degistirilmis her tiirlii yenilecek veya igilecek seyler
veya ilaglar” oldugu'™ ifade edilebilir. Aksi kabulde, sugun konusunun, “bozulmus,

103 Yasar / Gokcan / Artug’un agiklamalarinin da ((n 96) 5137 ve 5139) bu kabul iizerine dayandig
anlagilmaktadir. Yine Hafizogullar1 / Ozen’in kabuliiniin de ayni yonde oldugu sonucuna ulagilmaktadir:
Hafizogullar1 / Ozen, Tiirk Ceza Hukuku Ozel Hiikiimler Topluma Karsi Suglar (n 96) 88.

104 Yasar / Gokcan / Artug (n 96) 5137.
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degistirilmis her tiirlii yenilecek veya igilecek seyler veya ilaglar” oldugu ifade
edilebilirdi.

Bu sucla korunan hukuki degerin, kisilerin yasami ve saglig1 oldugunu séylemek
miimkiindiir.

Bu agiklamalarimiz, sugun tehlike suglari i¢erisinde nerede konumlandirilacagiyla
ilgilidir. “Bozulmus veya degistirilmis gida veya ilaglarin ticareti sugu” bir tehlike

105

sucudur. Bu sugun somut tehlike sucu oldugu'® yoniindeki goriislere katilmak,

kanaatimizce, asagidaki gerekcelerle, miimkiin gdziikmemektedir.

Bu konu, tehlike sucu/zarar sugu ayriminin, sugun konusuna nispetle mi yoksa
korunan hukuki degere nispetle mi yapildigina gore degerlendirilmelidir.'®® Sayet,
zarar sugu/tehlike sugu ayrimimin sugun konusuna nispetle yapildigi savunulur, sugun
konusunun fiilin {izerinde gergeklestirildigi sey oldugu benimsenir ve ayn1 zamanda
bu sucun konusunun “kisilerin hayatin1 ve saghigini tehlikeye sokacak bigimde
bozulmus, degistirilmis her tiirlii yenilecek veya icilecek seyler veya ilaglar” oldugu
kabul edilirse, ortaya bir tenakuz g¢ikmaktadir. Teorik agidan sugun konusunun
magdura ait oldugu'”’ da kabul edilirse tenakuz daha da yogunlagmaktadir. Zira bu
sucta zarar tehlikesine ugratilan, “kisilerin hayatin1 ve saghigm tehlikeye sokacak
bi¢imde bozulmus, degistirilmis her tiirlii yenilecek veya igilecek seyler veya ilaglar”
degildir. Yine, “kisilerin hayatin1 ve sagligini tehlikeye sokacak bigimde bozulmus,
degistirilmis her tiirlii yenilecek veya igilecek seyler veya ilaglar”in magdura ait
olmasi da sart degildir. Kanaatimizce bu sugla zarar tehlikesine ugratilan, kisilerin
yasami ve saglhigidir. Bdylece, sayet, zarar sucu/tehlike sug¢u ayriminin korunan hukuki
degere nispetle yapildig1 savunulur, sugun konusunun fiilin iizerinde gergeklestirildigi
sey oldugu benimsenir, bu sucun konusunun “kisilerin hayatin1 ve sagligini tehlikeye
sokacak bi¢cimde bozulmus, degistirilmis her tiirlii yenilecek veya igilecek seyler veya
ilaglar” oldugu ve aym zamanda bu sug¢ diizenlemesiyle korunan hukuki degerin

“kigilerin yagami ve saglig1” oldugu kabul edilirse, tutarlilik hasil olmaktadir.

Bu acgiklamalarimiz neticesinde, s6z konusu sucun tehlike suglar1 igerisinde
nereye konumlandirilacaginin tespitinde, “satmak, tedarik etmek veya bulundurmak”

105 Yasar / Gokcan / Artug (n 96) 5139; Ozen, ‘Kamu Sagligina Karst Islenen Suglar’ (n 97) 174; Mustafa
Ozen, Gida Hukuku (Adalet Yaymnevi, Ankara 2015) 246; Smar / Onok (n 96) 54-55.

106 Zarari ve dolayisiyla tehlikeyi, korunan hukuki degerle ve sugun konusuyla iliskilendirerek izah etmeye
calisan gorisler i¢in: Aynural (n 57) 4-6 ve 17-21.
107 Ozgeng (n 61) 214; Koca / Uziilmez (n 61) 106.
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seklinde islenen fiilin, korunan hukuki deger olan “kisilerin yasami ve sagligi”
bakimindan olusturdugu tehlikenin derecesine/tiiriine bakmak icap etmektedir. Zira,
“kigilerin hayatin1 ve sagligini tehlikeye sokacak bi¢imde” nitelemesi, “satmak,
tedarik etmek veya bulundurmak™ fiillerine degil, satilan, tedarik edilen veya
bulundurulan “her tiirlii yenilecek veya igilecek seyler veya ilaglar”in “bozulmus”
veya “degistirilmis” olmasina iliskindir. Dolayisiyla, mahkemenin tespit etmesi
gereken tehlike, sugun konusunun, yani “kisilerin hayatin1 ve sagligimi tehlikeye
sokacak bi¢imde bozulmus, degistirilmis her tiirlii yenilecek veya igilecek seyler
veya ilaglar”mn tespitine iligkindir. Boylece, “tehlikeliligi” tespit edilmis olan bu
“yenilecek veya igilecek seyler veya ilaglar”in “satilmasi”, tedarik edilmesi” veya
“bulundurulmasi’’yla somut bir tehlikenin olusup olusmadigi, mahkemenin incelemesi
gereken bir husus degildir. Bu durum, baska tehlikeli maddelerin satilmasi, tedarik
edilmesi veya bulundurulmasina benzemektedir. Bir maddenin tehlikeliligini,
tehlikeli bir maddenin satilmasi, tedarik edilmesi veya bulundurulmasindaki
tehlikelilikten tefrik etmek lazim gelir. S6z konusu su¢ bakimindan, belirtilen
“madde”, “yenilecek veya igilecek seyler veya ilaglar’dir. Mahkemece tespit edilmesi
gereken tehlikelilik ise, bu “seyler”’in veya “ila¢”’larmn “kisilerin hayatini ve sagligini
tehlikeye sokacak™ olup olmamasidir. Mahkeme bu tehlikeliligi tespit etmenin
disinda, bu “tehlikeli” “seyler’in veya “ila¢g”larin “satilmasi”, “tedarik edilmesi”
veya “bulundurulmasi” durumunda ayrica bir tehlikenin olusup olusmadigin
belirlemek durumunda degildir. Biitiin bu a¢iklamalarimiz neticesinde, kanaatimizce
TCK m. 186’daki sugun somut tehlike sugu oldugunu sdylemek miimkiin
goziikmemektedir. Bundan ziyade ilgili sug, “soyut-somut tehlike su¢u” ya da
“elveriglilik sugu” olarak nitelendirilmeye uygun goziikmektedir.'%

108 Tehlikenin, “soyut tehlike”, “soyut-somut tehlike” (abstrakt-konkrete Gefdhrdungsdelikte) ya da diger
adryla “elverislilik” (suitability) (Eignungsdelikte))”, “varsayilan/hipotetik veya olasi/potansiyel tehlike”
veya “somut tehlike” seklindeki dortlii ayrimi i¢in bkz. Martin (n 2) 45-46. Tehlike suglarmim, “somut
tehlike suglar1”, “soyut tehlike suglar1” ve “soyut-somut tehlike suglar1” (“elverislilik suglari”) seklindeki
tg¢li ayrimi ve bu konulardaki agiklamalar i¢in bkz. Aynural (n 57) 23-36. Dursun, Alman doktrininde,
“soyut-somut tehlike suglar1” veya “(soyut) elverislilik/uygunluk suclari (abstrakte Eignungsdelikte)”nin,
soyut tehlike suglarmin bir tiirii olarak, bazen de soyut ve somut tehlike suglarinin yaninda iigiincii bir grup
olarak ele alindigini ifade etmektedir: Selman Dursun, Sermaye Piyasasinda Ger¢ege Aykiriliktan Dogan
Suglar (On iki Levha Yaymcilik, istanbul 2010) 182, n 80 (benzer agiklamalar igin bkz. Aynural (n 57) 35).
Diger taraftan, “potansiyel tehlike suglari”nin; “soyut-somut tehlike suglari” ve “6zel soyut tehlike
suglari”yla ayni manaya gelecek sekilde kullanilmasi ve “soyut tehlike suclari”nin bir tiirii olarak
konumlandirilmas: hakkinda: Berrin Akbulut, Ceza Hukuku Genel Hiikiimler (Adalet Yaynevi, Ankara
2015) 299-300. “Soyut-somut tehlike suglar” hakkinda bkz. Vesile Sonay Daragenli, ‘Tehlike Suclari’ (T.
C. Istanbul Universitesi Sosyal Bilimler Enstitiisii Kamu Hukuku Béliimii Yiiksek Lisans Tezi, istanbul
1998) 53-54.
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109

Bu sug, kanaatimizce goriiniiste 6zgii suc¢'® olarak nitelendirilmeye uygundur.

Sucgun, 186°’nc1 maddenin birinci fikrasinda yer alan temel sekli, herkes tarafindan

110 genel bir sug olarak diizenlenmistir; 6zgii su¢ degildir''!. Ancak, sugun,

islenebilen
186’nc1 maddenin ikinci fikrasinda diizenlenen nitelikli hali, kanaatimizce ancak
resmi izne dayali olarak yiiriitiilen bir meslek ve sanatin icrasina katilanlar tarafindan
islenebilecektir; 6zgii sugtur.

TCK’nin 186’nc1 maddesinde diizenlenen “Bozulmugs veya degistirilmis gida veya
ilaglarin ticareti” sugu ile 5996 sayili VHBSGYK’nin “gida giivenilirligi”nin
sartlarmi belirleyen 21°nci maddesi arasindaki iligskiye de temas etmekte fayda vardir.
Yukarida belirtildigi tizere, 5996 sayili Kanunun m. 21 (1)-a diizenlemesine gore;
“lglivenilir olmayan gida, gida ile temas eden madde ve malzeme piyasaya arz
edilemez. Insan saghg icin tehlike olusturan ve tiiketime uygun olmayan gida,
giivenilir olmayan gida kabul edilir’. Gortildigi tizere, 5996 sayili Kanuna gore iki
tiir “glivenilir olmayan gida” vardir. “Gtivenilir olmayan gida”nin birinci tiirii “insan
saglig1 i¢in tehlike olusturan” gida; ikinci tiirii ise “tiiketime uygun olmayan” gidadir.
Boylece, TCK m. 186’daki sucun konusu olan “kisilerin hayatim1 ve saghigini
tehlikeye sokacak bigimde bozulmus, degistirilmis her tiirlii yenilecek veya igilecek
seyler veya ilaglar” kapsamina girmek kaydiyla, 5996 sayili Kanuna gore “glivenilir
olmayan gida”lar da TCK m. 186’daki sugun konusunu olusturabilirler. Yine, 5996
say1li Kanunun m. 40 (1)-a diizenlemesine gore; “[i|nsan tiiketimine uygun olmayan
gidalar, masraflart sorumlusuna ait olmak iizere piyasadan toplatilir ve miilkiyetinin
kamuya gegirilmesine karar verilir. Bu iiriinleri iireten veya piyasaya arz edenler
hakkinda kamunun saglhgina karst su¢lar kapsaminda Cumhuriyet savciligina sug
duyurusunda bulunulur”. Goriilldiigl tizere burada da ikinci tlir “giivenilir olmayan
gidalar”a baglanan cezai sorumlulukla ilgili bir diizenleme getirilmistir. Boylece,
“insan tiikketimine uygun olmayan gidalar’in “kisilerin hayatini ve sagligini tehlikeye
sokacak bigimde bozulmus, degistirilmis her tiirlii yenilecek veya igilecek seyler
veya ilaclar” kapsamma girmek kaydiyla TCK m. 186’daki sugun konusunu
olusturmas1 miimkiindiir. Ancak, TCK m. 186°daki sugun fiil unsuru, “satmak, tedarik
etmek veya bulundurmak™tir. 5996 sayili Kanun’un 40 (1)-a maddesinde ise “insan

99 GCee

tiketimine uygun olmayan gidalar” olarak kabul edilen “iiriinler”i “lireten veya

109 Kavram igin bkz. Ozgeng (n 61) 193; Koca / Uziilmez (n 61) 105.

110 Francesco Antolisei, Manuale di diritto penale, Parte Speciale II (Milano 1957) 433’¢ atif yapan: Ozen,
‘Kamu Sagligina Karsi Islenen Suglar’ (n 97) 179.

111 Yasar / Gokcan / Artug (n 96) 5137.
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piyasaya arz edenler” hakkinda kamunun sagligina karsi suglar kapsaminda
Cumbhuriyet savciligina su¢ duyurusunda bulunulacagi diizenlenmistir. Boylece,
5996 sayili Kanunda yer verilen “iiretmek veya piyasaya arz etmek” fiilleri ancak
“satmak, tedarik etmek veya bulundurmak™ fiilleri kapsamina sokulabildigi 6l¢iide
ve diger kosullar da bulunmak kaydiyla TCK m. 186°daki sugun olusup olusmadiginin
tartisilmas1 miimkiin olacaktir,!'?

5. Sonug¢

Gida giivencesi, gida giivenligi ve tiiketicilerin ekonomik menfaatleri, gida ceza
hukukuyla korunan ii¢ ana hukuki deger olarak zikredilebilir. Bu kapsamda 6zel bir
Onem arz eden yasamin ve saglhigin korunmasiin yaninda, gidayla iliskisi oldugu
nispette her bir sugla korunan hukuki degerlerin de gida ceza hukukuyla iligkisi
mevcuttur.

Calismamizda, gida giivencesi, gida giivenligini kapsayan bir {ist kavram olarak
kabul edilmistir.

Gida hukukuyla ilgili bir ihlalin hangi hukuki form igerisinde diizenlenecegi,
baska bir deyigle gidayla iliskili bir fiilin idari ihlal, kabahat veya su¢ olarak
diizenlenmesi bakimindan dikkate alinabilecek hususlar vardir. Fiilin toplum sagligi
bakimindan etkisi, gergeklestirilen fiilin korunan hukuki deger iizerindeki etkisinin
zarar veya tehlike olmasi, yine, belirtilen etkinin tehlike olarak gerceklestigi hallerde
bu tehlikenin tiirii bu hususlar arasindadir. Olusan tehlikenin, gida hukuku ihlalleriyle
iligkilendirilip iliskilendirilmeyecegi, iliskilendirilecekse ne surette yapilacagi da
ilgili suglarin ve kabahatlerin kaleme alinisinda bir tercih meselesidir.

Aranan manevi unsur bakimimdan ve hukuka aykiriligin mahsus nitelikte olup
olmamasina gore de fiilin su¢ veya kabahat olarak diizenlenmesi bir tercihtir. Yine,
bu konuda, doktrinde goriintiste 6zgii su¢ olarak nitelendirilen diizenlemeler tercih
edilebilir.

Gida ile ilgili su¢ diizenlemelerinin kaleme aliniginda neticesi sebebiyle agirlagsan
su¢ yonteminden istifade etmek miimkiindiir. A¢ik ceza kanunlariyla gida glivenliginin

korunmasi da bir tercihtir. Cezay1 ortadan kaldiran veya azaltan sebeplerin (etkin

112 Bu konuda, Ozen’e gore; “piyasaya arz, satma anlamima gelmemekle birlikte, bulundurma anlamina
gelebilir [...] Glvenilir olmayan gida, gida ile temas eden madde ve malzemenin piyasaya arz edilmesi,
ayni zamanda bulundurmay1 kapsar. Ciinkii, arz halinde hem miilkiyet hem de zilyetlik hala piyasaya arz
eden kisidedir.”: Ozen, Gida Hukuku (n 105) 246.
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pismanlik ve benzeri kurumlarin) uygulanmasi bakimindan da kabahatler ile suglar
arasinda bir ayrim yapilabilir. Bu kapsamda, alinmasi gereken dnlemler veya yerine
getirilmesi gereken Odevler baglaminda onarict adalet sisteminin, usullerinin/

mekanizmalariin ve yaptirimlarinin isletilmesi de diistiniilebilir.

Hayata gecirilen iiretim politikasinin, gida giivenliginin korunmasina etkisi
dikkate alindiginda, tiizel kisilerin hukuki diizenlemelerin ne 6lgtide muhatabi olacagi
ve tiizel kisiler bakimindan uygulanacak usul ve yaptirimlarin belirlenmesi, bir diger

onemli husustur.

Gida giivenliginin, hem hususi sug tipleriyle hem de toplum sagliginin korunmasina
yonelik umumi suglar gibi diger birtakim su¢ diizenlemeleriyle korunmasi
miimkiindiir. Bir¢ok sug tipinin gidayla iliskisi vardir. “Gida dolandiriciligr” ve “gida
stoklama” gibi 6zel sug tipleri ihdas edilebilecegi gibi, bu fiillerin, diger sug tiplerine
ait kanuni diizenlemeler vasitastyla cezalandirilmasi da ihtimal dahilindedir.

Gida ceza hukukuyla korunan hukuki degerler arasinda, yasamin ve sagligin 6zel
bir yeri oldugu goriilmektedir. Bu iki hukuki degeri koruyan, birisi zarar digeri tehlike
sucu kategorisinde yer alan iki grup sugtan bahsetmek miimkiindiir. Birinci grup,
genel anlamda 6ldiirme ve yaralama suglarindan olusur. Oldiirme ve yaralama
suglarinin gida ceza hukuku bakimindan arz ettigi bazi temel hususiyetlere metin
icerisinde isaret edilmistir. Ikinci grup, yasamin veya saghigin tehlikeye sokulmasina
iligkin suclardan olusur. Tiirk Ceza Kanunu’nda yer alan ve dogrudan gida ceza
hukukunu ilgilendiren iki suc tipi de Kanun’un “Ozel Hiikiimler” bashkli 2’nci
kitabmin “Topluma Kars1 Suglar” baslikli 3’iincii kismmin “Kamunun Sagligina
Karst Suglar” baslikli 3’iincii boliimiinde diizenlenmistir. Bu suglar, madde
basliklaria gore isimlendirilirse, Kanun’un 185’inci maddesinde diizenlenen “Zehirli
madde katma” sugu ve 186’nc1 maddesinde diizenlenen “Bozulmus veya degistirilmis
gida veya ilaglarin ticareti” sugudur. Bunun disinda, 5977 sayili Biyogiivenlik
Kanunu’nun 15’inci maddesinde, genetik yapisi degistirilmis organizmalarla ilgili
suclara ve kabahatlere yer verilmistir. Yine, 5996 sayil1 Veteriner Hizmetleri, Bitki
Sagligi, Gida ve Yem Kanunu’nun 40’mc1 ve 41’inci maddelerinde konuyla ilgili
kabahatler diizenlenmistir.

Kanun koyucu, TCK m. 185°’te diizenlenen “zehirli madde katma” sugunun
konusunu gidayla sinirlamamuis, hatta sucun kanuni taniminda gida ifadesine hig yer
vermemis; sugun konusunu oldukca kapsamli ve kapsayici bir sekilde belirlemistir.
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TCK m. 186°da yer alan “bozulmus veya degistirilmis gida veya ilaglarin ticareti”
sugunun konusunun, “kisilerin hayatin1 ve sagligin tehlikeye sokacak bigimde
bozulmus, degistirilmis her tiirlii yenilecek veya igilecek seyler veya ilaglar” oldugu
ifade edilebilir. 186’nc1 maddenin metninde, madde bashigindan farkli olarak, “gida”
degil, “yenilecek veya icilecek sey” ifadesi yer almistir. Boylece, “yenilerek” veya
“icilerek” degil de 6rnegin damar veya deri yoluyla alinan maddeler bakimindan, bu
maddeler “ila¢” kapsamina girmedikleri miiddet¢e sugun olustugu sdylenemeyecektir.
Kanaatimizce TCK m. 186°daki sucun somut tehlike sucu oldugunu sdylemek
miimkiin gézilkkmemektedir. Bundan ziyade ilgili sug, “soyut-somut tehlike sugu” ya
da “elverislilik sugu” olarak nitelendirilmeye uygun goziikkmektedir.

Finansal Destek: Yazar bu ¢alisma icin finansal destek almamistir.
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Onarici adalet magdur ve failin gonallulik temelinde, yakinlariyla birlikte ve arabulucular esliginde, karsi karsiya geldigi
ve birbirleriyle empati kurarak uzlastiklari alternatif bir adalet pratigidir. Tartismalarin onarici adaletin hukuki ve sosyo-
kulturel imkanhlik kosullarina odaklastigi kriminoloji yazininda, s6zii pek gegmese de taraflar arasi uzlasinin asli kosulu,
failin utang ve pismanlik duymasini mtmkiin kilacak karsilikli pozitif duygusal etkilesim ve aktarima dayanmaktadir.
Ote yandan onarici adalet arastirmalari, magdur-fail karsilasmalarinda pismanlik duygusu, 6zriin samimiligi ve sahihligi
sorununu ortaya koymaktadir. Bu makale, psikososyal kriminolojik bir perspektifle duygu ve duygulanim arasinda bir
ayrima gitmekte; duygularin sosyal baglama gére bilingle maniptile edilebilir sembolik bedensel-dilsel gosterenler
oldugunu tartisirken, duygulanimlarin bilingdisi deneyimlenen ve semboliklestirilemeyen enerji ve yogunluklar
oldugunuileri sirmektedir. Cesitli vaka analizi ve bulgulardan hareketle makale, failin onariciadalet pratiginin basarisizligi
neticesinde olasi bir ceza tehdidi karsisinda deneyimledigi endise ve korku gibi negatif duygulanimlar nedeniyle,
karsilasmadan beklenilen idealize edilmis sonucu saglayacak ve magduru ikna edebilecek pozitif sembolik-duygusal
temsiller sergileyebilme durumunu tartismaktadir. Bu nedenle, magdur ve fail arasindaki etkilesim stirecinde duygusal
kirilma anlarindaki duygulanimsal yogunluklara dikkat edilmelidir. Belirli bir sosyal ve hukuki diizlemde onarici adalet
uygulamalarinin basarisi ve tesisi ileri stirlliirken psikososyal kriminolojik perspektif goz 6ntinde bulundurulmalidir.
Anahtar Kelimeler: Onarici adalet, psikososyal kriminoloji, duygular

ABSTRACT

Restorative justice is an alternative practice in justice whereby offenders and victims voluntarily encounter, empathise and
finally reconcile with each other in the presence of family and relatives, and other mediators. However, studies of restorative
justice reveal the problem of offenders’ sincerity and genuineness in terms of their remorse and guilt in such encounters.
Based on a psychosocial criminological perspective, this paper offers a conceptual distinction between emotion and
affect, and further argues that emotion refers to symbolic bodily-linguistic signifiers being adaptable and consciously
manipulable according to social contexts, whilst affect indicates an energy or intensities experienced unconsciously
and not being symbolised. Setting out various case studies and pieces of evidence, the paper suggests that under the
pressure of negative affects such as anxiety and fear of a possible failure of restorative justice conferences, offenders tend
to display positive symbolic-emotional representations in a way that would convince victims and other mediators of their
guilt and shame. The latter usually leads to the expected-idealised result of the victim-offender encounter. A psychosocial
criminological perspective should always be taken into consideration while restorative justice practices are claimed to be
successful and implemented in a specific social and judicial setting.
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EXTENDED ABSTRACT

Restorative justice is an alternative practice of justice whereby offenders and
victims voluntarily encounter, empathise and finally reconcile with each other in the
presence of family and relatives, and other mediators. It has emerged as a substitute
for the criminalising effects and humane-fiscal cost of the retributive justice system
and initiated the active participation of community members in justice procedure. In
this regard, community values and norms function as replacements for the written
law of the state and criminal justice courts but with regard to more integrating and
inclusionary means. The aim is, simply, to restore the broken rule of law by
reintegrating perpetrators into the law-abiding community.

The main condition for reconciliation between parties relies on a mutual positive
emotional interaction and transference between parties, the aim of which is to make
offenders reflect on their illicit behaviours and ultimately feel shame and remorse.
Even though debates mostly focus on the judicial and socio-cultural viability of this
alternative justice system, it is the possibility of a positive emotional interaction that
plays a critical role in setting peace and reconciliation between victim and offenders.
Theidealised process is personified by the revealing of positive emotional expressions,
mutual empathy and understanding between the parties in a conflict of interest. A
psychosocial criminological approach to the evidence found in the literature on
restorative justice has thus far shown that shame and remorse are the two key emotions
anticipated for reconciliation in this setting. While not referenced explicitly, this
emotional interaction process bears rather on a psychosocial character given that
certain psychoanalytical processes are implicitly at work when victims and offenders
are seeking to empathise with each other. Given the previous successful results of
restorative justice conferences, emotional interaction between the parties has been
observed to lead to the construction of mutual empathy and final closure, relying on
identification and transference. In the course of the interaction, certain emotional
turning points have been identified as taking place between the victim and the
offenders, the latter of whom attempts to initiate a possible closure by symbolic-
emotional posture, facial expressions and gestures. These emotional turning points
usually change the course of the conversation between the parties, resulting in the
expression of a cordial apology by the offender and its acceptance by victim.

However, studies on restorative justice reveal the problem of offenders’ sincerity
and the genuineness of their remorse and guilt in such encounters. Some researchers
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argue that a genuine flow of shame and remorse, in an idealised form, is not displayed
by offenders in contrast to the idealised expectations. To exemplify this, setting out
the findings of the South Australia Juvenile Justice Research and Conferencing
Project, Kathleen Daly draws attention to the fact that victims thought that only 30
per cent of offenders’ apologies were genuine, whereas offenders claimed that 60 per
cent of apologies were truly sorry. This means that victims do not think offenders’
apologies are sincere and that offenders think that their apology does not truly reflect
any genuine intent. Put it another way, the evidences suggest that there is a radical
difference between offenders’ psychic-inner experiences and the presentation of

themselves regarding the imperatives of restorative justice setting.

This paper offers a conceptual distinction between emotion and affect as viewed
from a psychoanalytically-inflected psychosocial criminological perspective. It
further argues that emotion refers to symbolic bodily—linguistic signifiers being
adaptable and consciously manipulable according to social contexts, whilst affect
indicates an energy or intensities experienced unconsciously and not being symbolised.
Setting out various case studies and pieces of evidence, the paper suggests that under
the pressure of negative affects such as anxiety and fear of a possible failure of the
restorative justice conference, offenders tend to display positive symbolic-emotional
representations in a way that would convince victims and other mediators of their
guilt and shame. The latter usually leads to the expected—idealised result of the
victim-offender encounter. Thus, affective intensities in the emotional turning points
need to be considered within the interaction process between victim and offender. A
psychosocial criminological perspective should always be taken into consideration
while restorative justice practices are claimed to be successful and implemented in a

specific social and judicial setting.
1. Giris

Ana akim sug teorilerinin énemli bir boliimiiniin omurgasini olusturan ve modern
ceza adaleti sistemini de 6nemli 6l¢iide etkileyen klasik ceza okulunun temel dgretisi,
“aktorlerin rasyonelligi” varsayimi {izerine kuruludur. Rasyonel birey varsayimina
gore, belirli fiillerin neticesinde elde edilecek fayda veya maliyet hesabina gore
hareket eden aktdriin sug fiilini islemeye yonelik davranisi, suctan saglanan faydanin
maliyetinden biiylik olmas1 hesabina dayalidir.! Bu baglamda, ge¢ dénem kontrol

1 Francis T. Cullen ve Robert Agnew, Criminological Theory: Past to present (Oxford University Press,
New York 2006) 26.
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teorisinin toplumsal degerlerle biitiinlesmeyi rasyonel bir hesaplamaya dayandirdigi
goriisiinden durumsal su¢ dnleme yaklagiminin sug fiilini zaman ve mekan dahilinde
hesaplamay ileri siiren Onerisine uzanan bir spektrumda rasyonel birey varsayimi,
modern ceza adaleti pratiginin temelini olusturur.? Kiiltiirel ve psikososyal
kriminolojik yaklagimlarin hem temel dayanagi hem de birincil elestiri noktasi olan
aktorlerin rasyonelligi varsaymmi son yillarda giderek artan bir bi¢imde
elestirilmektedir.® Ozellikle ceza adaleti pratigi agisindan 6nem arz eden rasyonellik,
sosyal bilimler alaninda, “dilsel” ve “duygulanimsal dontimlerin” etkisiyle,
sorgulanmakta; dilsel ve duygusal olanin fail ve magdur 6znelliklerinin ingasindaki
rolii tartisilmaktadir.* Rasyonel davrandigi varsayilan bireye olgiilii ve uygun bir
1stirabin ¢ektirilmesi anlayist yerini, utang ve pismanlik gibi negatif duygularin
bireye hissettirilmesi gerekliligi goriisiine birakmistir: Fail duygusal bir varliktir ve

duygusal miieyyideler de ceza yargisinin bir pargasi olma egilimindedir.

Duygular sosyolojisinin 6nem kazandigi bir alan olarak onarici adalet pratikleri
magdur—fail karsilagmasi/yiizlesmesi temelinde mikro sosyal etkilesim, duygusal
yaptirim ve karsilikli sagaltimin hedeflendigi 6zgiin bir adalet tesisi tarzinda kargimiza
¢ikmaktadir. Onaric1 adalet, fail, magdur ve yakinlarimin kolluk kuvveti, gézetim
memuru ile ¢esitli sivil toplum temsilcileri gibi aracilar/yardimcilar esliinde
goniilliilik temelinde bir araya gelip 6ncelikle failin, ortaya ¢ikan zarar ve magduriyet
ile ylizlesmesi ve sonrasinda zararin nasil giderilecegine dair ortak bir ¢6ziim
gelistirilmesi prensibine dayanir.’® Devlet eksenli ceza yaptirimina karst topluluk
temelli alternatif bir adalet pratigi olan onarict adaletin etkin igleyebilme kosulu
zimnen psikanalitik-cekimli psikososyal (psychoanalytically-inflected psychosocial
approach) bir siirecin ger¢eklesmesine baglidir: Fail ve magdur arasinda sug fiilinin
yarattigr travmadan kaynakli negatif duygularin diyalog dolaymmiyla sagaltimi

2 Travis Hirschi, ‘Self-control and crime’, icinde Kathleen D. Vohs ve Roy F. Baumeister (der), Handbook
of Self-Regulation: Research, Theory, and Applications (Guilford, New York 2004); 1970 sonrasi
kriminoloji teorilerinde rasyonel tercihler yaklagimini uygulamaya yonelik bir ¢alisma i¢in bkz. Ronald V.
Clarke, ‘Situational crime prevention’[1995] 19 CJ 91. Oz-kontrol ve rasyonel tercihler iliskisi igin
ozellikle bkz. Bradley R. E. Wright, Avshalom Caspi, Terrie E. Moffitt ve Ray Paternoster, ‘Does the
perceived risk of punishment deter criminally prone individuals? Rational choice, self-control, and crime’
[2004] 41 JRCD 180 ve bir diger 6rnek calisma i¢in bkz. Stephen G Tibbetts ve David L. Myers, ‘Low
self-control, rational choice, and student test cheating’ [1999] 23 AJC 179.

3 Keith Hayward, ‘Situational crime prevention and its discontents: rational choice theory versus the ‘culture
of now” [2007] 41 SPA 233.

4 Melissa Gregg ve Gregory J. Seigworth (der.), The affect theory reader (Duke University Press, Durham
2010); Margaret Wetherell, Affect and Emotion: A New Social Science Understanding (Sage, London
2012).

5 John Braithwaite, ‘Restorative justice: Assessing optimistic and pessimistic accounts’ [1999] 25 CJ 1, 4-9.
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(abreaction) taraflar arasinda uzlagsmay1 saglayacaktir. Negatif duygusal yiikler fail
icin yakalanma ve teshir olmadan kaynakli utang ve verilen zararin farkina varmakla
pismanlik seklinde tezahiir ederken; magdur i¢in olay aninda yasanan travmadan
kaynakli korku ve yas seklinde agiga c¢ikmaktadir. Failin gerceklestirdigi fiil
neticesinde ortaya ¢ikan zarardan etkilenenlerin yasadiklar1 travma ve zorluklara dair
duygusal sOylemlerin yaratacag etki onarici adaletin temel hedefidir: Faili magdurun
cektigi aciyla yiizlestirip, vicdan azabi ve samimi bir 6zriin ifasina gilidiileyecek
duygusal siireclerin  amact utancin  ve pismanligin  kamusal-dramaturjik
sahnelenmesinde somutlanmaktadir.® Fakat kamusal ayiplama (public shaming)
tartigmalar1, magdur ve fail kargilasmasinda tezahiir etmesi beklenen karsilikli anlay1s
ve empatinin fail tarafindan nasil sergilendigini ve mikro sosyolojik oOlgekte
duygularmn nasil temsil edildigini dikkate almamaktadir. Bir diger ifadeyle, magdur
ve failin ylizlesmesi neticesinde agiga cikacak duygusal etkilesimin psikanalitik-

¢ekimli psikososyal niteligi 1skalanmaktadir.

Bu yazinin amaci, Tirkiye’de alternatif bir ceza adaleti rejimi olarak 6ne siiriilen’
onarict adalet pratiklerinin olumlu sonuglanmasina etki eden, failin magdurla
6zdeslesim ve duygusal aktarim siireclerine psikososyal bir perspektiften yaklasmanin
Onemini ortaya koymaktir. Psikanalitik-gekimli psikososyal bir yaklagimi ise
kogsmanin birincil ugragi kriminoloji yazininda sik¢a karistirilan ve onarict adalet
yazininda da birbirinin yerine kullanilan kavramlar1 ayirt etmekten gegmektedir. Bu
cercevede, his (feeling), duygu (emotion) ve duygulanim (affect) kavramlar
arasindaki fark vurgulanarak sdzel ve/veya bedensel jest ve yliz mimikleri dolayimiyla
sergilenen duygusal temsiller ile failin i¢ diinyasinda—psisik diizeyde deneyimledigi
duygulanimlarin  birbiriyle Ortlisme zorunlulugu olmadigr vurgulanacaktir.
Psikanalitik-¢ekimli psikososyal yaklagimin katkisi, duygu ve duygulanim ayriminda
ortaya c¢ikmaktadir: Duygular, duygulanimlarin gdsterenlerle sembolik diizlemde

6  Susanne Retzinger ve Thomas Scheff, ‘Strategies for Community Conferences: Emotions and Social
Bonds’ i¢inde Burt Galaway ve Joe Hudson Monsey (der) Restorative Justice: International Perspectives
(Criminal Justice Press, New York, 1996); Bas van Stokkom, ‘Moral emotions in restorative justice
conferences: Managing shame, designing empathy’ [2002] 6 TC 339, 341-343.

7  Tirkiye’de uzun zamandir onarici adalet uygulamalari alternatif bir adalet rejimi olarak one stiriilmektedir.
Bkz. Osman Dolu, Hasan Biiker ve Sener Uludag, ‘Tiirk Ceza Adalet Sisteminin Caydiricilik Kapasitesine
Iliskin Bir Degerlendirme’ [2012] 61 AUHFD 69; Osman Siimer ve Giincel Onkal, ‘Onaric1 Adalet
Bakimindan Uzlagtirma Mekanizmasimin Sug Onleme Islevi’ iginde Hukuk Felsefesi ve Sosyolojisi Arkivi,
26. Kitap (istanbul Barosu Yaynlari, Istanbul 2014) 383-403. Ayrica daha hukuki bir perspektif icin bkz.
Hakan A. Yavuz, ‘Onarict Adalet ve Uzlastirma Kurumu Baglaminda Ceza Adalet Sisteminde Magdurun
Konumu’ [2015] TAAD 85; Abdullah Batuhan Baytaz, ‘Onarict Adalet’e Genel Bir Bakis’ [2013] 71
IUHFM 117, 122-126.
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temsiline tekabiil ederken, ayn1 zamanda biling diizeyinde sosyal baglama gore
manipiile edilebilmektedir — jest ve mimiklerin sosyal baglama ve kiiltiirel farkliliga
gore degisebilmesi soz konusudur. Buna karsin duygulanimlar sembolik diizlemde
dogrudan telaffuz edilemeyen bilingdis1 bir yogunluga, psikanalitik bir tanimla,
“libidinal enerji kuantumuna” tekabiil etmektedir.® Psikanalitik-¢ekimli psikososyal
yaklagim gdstermektedir ki magdur ve failin ylizlestigi onarici adalet oturumlarinin
olumsuz sonu¢lanmasi olasiligi, failin cezai miieyyide ve kamusal damgalamaya
maruz kalma beklentisinden tiireyen endise ve korku gibi duygulanimlar sergilemesine
yol agarak failin kendisinden beklenen utang, pismanlik ve sugluluk gibi duygusal
jestvemimikleri goriiniirde temsil etmesine yol agabilir. Onariciadalet arastirmalarinin
bulgulari, asagida tartisilacagi tizere, magdur-fail karsilasmasinda tezahiir etmesi
beklenen 1stirap ve Ozriin samimiyeti sorununu ortaya koymaktadir. Bu baglamda,
ceza adaletine alternatif olarak ileri siiriilen bir sistemin Tiirkiye’de de tatbiki
onerilirken sorgulanmaksizin iktibas yoluyla kabulii yerine; sosyo-kiiltiirel psikolojik,
psikanalitik ve psikososyal tim boyutlariyla degerlendirilmesi gerekmektedir. Bu
goriis ekseninde, oncelikle onarici adalet ve duygularin merkeziligini ele alacagiz;
akabinde psikososyal kriminolojik yaklasimin onarici adalet tartismalari ekseninde
duygulart nasil ¢ozliimledigini inceleyecegiz; sonrasinda psikanalitik-¢ekimli
psikososyal bir perspektiften duygu ve duygulanim arasinda analitik bir ayrima
giderek magdur-fail kargilasmasinda duygusal kirilma anlarimin 6nemini ve duygusal-

sembolik manipiilasyonun sonuca etkisini tartisacagiz.
2. Onarici1 Adalet: Pratik ve Sorunsal

Alternatif bir uzlagsmazlik ¢6zliimii olarak onarici adalet pratigi, sug fiilinin kisisel
anlati seklinde sunulmasini, magdura verilen zararin fail tarafindan telaffuzu ve
miizakere edilmesini ve bu tarzda bir sagaltim dolayimiyla magdur ile fail arasinda
nihai bir uzlaginin roliinii vurgular. Genel olarak siireg, kolluk kuvvetleri, her iki
tarafin yakinlar1 ve diger aracilar esliginde fail ile magdur arasinda bir karsilagma ve
duygusal etkilesim ile isler. Burada amag, failin sebep oldugu zarar ve ¢ektirmis
oldugu 1stirap ile yiizleserek utang ve pismanlik duymasini saglamaktir.” Failin kendi
sosyal-dogal ortaminda gosterdigi siddete dayali negatif kendilik temsillerinin aksine,
onarict adalet siirecinde siddet igermeyen, daha ¢ok pasif bir kendilik tarzi insa edilir.

8  Jason Glynos ve Yannis Stavrakakis, ‘Lacan and political subjectivity: Fantasy and enjoyment in
psychoanalysis and political theory’ [2008] 24 S 256, 267.

9  John Braithwaite, Crime, Shame, and Reintegration (Cambridge University Press, Cambridge 1989).
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Onarici adaletin dramaturjik boyutuna isaret eden pasiflesme ve duyarlilik igeren
davranig pratiklerinin fail tarafindan sergilenmesi, ihtilafl taraflar arasinda empati ve
Ozriin, yine fail tarafindan icrasiyla nihai uzlaginin saglanmasi bakimmdan 6nem arz
eder.'® Magdur ile fail arasinda kargilikli bir empatinin insas1 ya da baska bir deyisle
Ozrii belli eden sembolik duygusal ifadeler, uzlasinin saglanmasi bakimindan
belirleyicidir. Uzlas1 ve karsilikli anlayisin temelini olusturacak duygu durumu ise
utanma ve pismanlik olarak karsimiza ¢ikmaktadir.

2.1. Onaric1 Adaletin Duygusal Temeli: Utanma

John Braithwaite Crime, Shame and Reintegration adli eserinde onarict adalet
yaklagimimin Onciiliglinii yapmis ve ¢esitli su¢ teorilerini sentezlemeye calisarak
“butiinlestirici utang (reintegrative shaming)” kavramin ileri stirmiistiir.'’ Sugun
ortaya ¢ikis kosullarini bireysel ve toplumsal Olgekte agiklamalarla kavramaya
caligirken ne tip insanlarin hangi kosullarda suca daha ¢ok egilimli olabilecegini de
tartismistir. Biitiinlestirici utang, faili damgalamaksizin sugun tekrarini ortadan
kaldirmay1 hedeflemektedir. Braithwaite’in biitiinlestirici utang siireci 6zcii ikiliklerle
kurulmaktadir; ona gore, bireyci Bati kiiltiirii ile Japonya gibi Asyatik toplumlarda,
topluluk degerlerinin bireyi kusattig1 kiiltiirel ortam pigsmanlik ve 6zriin sosyal-
kurumsal dayanaklar1 hakkinda fikir vermektedir."> Topluluk degerlerinin bireyin
0zel alanina miidahalesine kars1 bireyin Ozgiirligli ve negatif statii haklarin ileri
siiren Bat1 sosyo-kiiltiirel uzami ile gelenek-ailesel degerlere referansla davranigin
kontrol altia alinmaya calisildig1 toplulukcu bir kiiltlirel uzamin pigsmanlik ve 6zre
atfettigi anlamlar farklilagacaktir.

Bu baglamda, diisiik su¢ oranlarmin goriildiigii topluluk¢u toplumsal yapilarda
utang¢/utanma/utandirmanin hukuk ve adalete etki edecek mevcut bir giicii oldugu
disiiniilmektedir. Topluluk degerlerinin gii¢lii oldugu toplumlarda bireylerin norm
ihlal edici davraniglarinin ortaya c¢ikmasi durumunda, norm ihlal eden bireylerin
topluluk 6lgekli utang duygusunun agirligint mesafeleyebildikleri veya bu etkiden

10 Heather Strang, Repair or Revenge: Victims and Restorative Justice (Oxford University, Oxford 2002);
ayrica bkz. van Stokkom, (n 6) 341-345.

11 Braithwaite (n 9) 54-68; Braithwaite onarici adalet kavrami ve hareketinin kiiresel diizeyde oncti bir
figlirii olmasi nedeniyle, onarici adalet kavramini zaman iginde gelistirmis ve pek ¢ok sug tipinde sug¢lunun
rehabilitasyonu ve topluma yeniden kazandirilmasinda ceza adaletine topluluk temelli bir alternatif
sunmustur. Bunun i¢in bkz. John Braithwaite, Restorative Justice and Responsive Regulation (Oxford
University Press, New York 2002) ve John Braithwaite, ‘Rape, Shame, and Pride: Address to the Stockholm
Criminology Symposium’ [2006] 7 JSSCCP 2.

12 Braithwaite (n 5) 11-15, (n 9) 8-10, 61-68.
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muaf olacak bir toplumsal yapida sosyallestikleri disiiniiliir.'* Buna karsin Bati
toplumlarinda devlet aygiti asli cezalandirict unsurdur ve failler devlet karsisinda sug
fiillini gerceklestiren aktorlere tekabiil eder. Bir diger ifadeyle, failler anonim,
herhangi bir geleneksel-topluluk temelli mekanizma ile i¢erilemeyecek ve fiillerinin
neticesinde ortaya ¢ikan zararin tazmininden tekil birey olarak sorumlu aktorlerdir.
Braithwaite’e gore cezalandirma rejiminin fail {izerindeki kaginilmaz etkisi kendi
topluluk ve aile degerlerine daha fazla yabancilasmasi ve kendileri ile benzer durumda
olanlarin olusturdugu suglu alt Kkiiltiriinlin bir parcast haline gelmesidir.'*
Braithwaite’in goriisiiniin diger kriminolojik yaklasimlardan farklilasan yonii, failin
ceza adaleti rejimi karsisinda pasifize edilmis 6znellik konumunun radikal bir
bi¢cimde aktiflestirilmesinde somutlanir. S6z konusu aktivasyon topluluk temelli bir
inisiyatif ile baslar: Toplulugun iyelerinin, suglulari/failleri toplulugun temel
normlariyla yeniden bulusturacak ve onlari bu kurallara uymaya ikna edecek sekilde
ayiplamasi neticesinde sug¢ ve sapkin davranigi kontrol altina alinacaktir.'> Aile-
kabile-klan-cemaat diizeyinde, toplulugun su¢ ve sapkin davranisa kars1 gelistirdigi
enformel bir sinir bulunmaktadir. Bir barometre islevi goren bu sinir, Braithwaite’e
gore, su¢ kontrol islevini devlet aygitlarina ve kolluk kuvvetlerinden alip toplulugun
kendisine devrederek, topluluga sorunlari kendi ig¢inde ¢o6ziimleyebilecegi ve
dolayistyla adaleti tesis edebilecegi bir gii¢ vermektedir.'® Kisaca, toplulugun deger
ve inisiyatifi olmaksizin formel hukuk kuralinin yaptirimi, bireyi yabancilagtirict ve

kriminalize edici sonug¢lar dogurmaktadir.

Braithwaite, biitlinlestirici utancin onarici roliinde sosyal etkilesim ve karsilikli
bagimliligi temel dolayim unsurlari olarak gérmektedir. Bireyler karsilikli bagimlilik
iligkisi igerisinde yer aldiklar1 bir toplumsal iligkiler matrisinde hareket eder ve
toplumlar ne kadar giiglii bir topluluk¢u yapiya sahip olurlarsa birey tizerinde o kadar
denetleyici, norm ihlal edici davranis lizerinde ise o derece utandirici ve giicendirici
etkiye sahip olur.” Ote yandan, Braithwaite’in topluluk deger ve igerleme
mekanizmalarina vurgusu ve bu baglamda biitiinlestirici utancin toplumsal islerlik
varsayimlari, gelismis mesleki is bolimii ve modern yasam tarzinin gerektirdigi

miieyyide bigimlerini tersine ¢evirmeye yonelik degildir. Biitlinlestirici utang, ¢ok

13 Braithwaite (n 5) 90-100.

14 Braithwaite (n 5) 4653, (n 9) 65-68.
15 Braithwaite (n 5) 53-56, (n 9) 71-83.
16 Braithwaite (n 5) 104-107, (n 9) 87-97.
17  Braithwaite (n 5) 3840, (n 9) 111-123.
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sayida parametreyi kapsayacak sekilde sosyal ve psikolojik unsurlarin kesigiminde
yer alir. Ayiplama ve utandirma, sosyal siire¢lerin sonucudur ve bireysel etki/degisim
meydana getirmeyi amacladig: siirece de bireyin i¢ diinyasinda yaratilacak bir 6z-
farkindalik ve empati gelistirmeye yoneliktir.

Braithwaite’in negatif duygularin pozitif onarict roliine iliskin sezgisel
yaklagiminin sinir, topluluk temelli biitiinlestirici utancin rasyonel tercihte bulunan
bir aktor kavramlastirmasina dayanmasidir. Buna gore fail toplulugun kendisine
yonelttigi ayip neticesinde toplulugun kuralina uyup uymama konusunda bir tercihte
bulunacaktir. Braithwaite, ayiplama/utandirma dolayimiyla yaratilan sosyal baskiya
karsi suglu Oznenin utang yasayarak aktorlesecegini ve toplulugun kuralina
uyumlanacagini varsaymaktadir.

Psikososyal kriminolojinin 6ncii yazarlarindan Tony Jefferson ve David Gadd
onaricl ceza adaleti pratiklerinde utancin psiko—karakterini ¢oziimlerken sosyal,
psikolojik ve psikanalitik tartigmalarda utanma deneyiminin diger duygulardan
farklilagan niteligine dikkat ¢eker.'® Yazarlar, psikoloji ve psikanaliz yazininda
utanma duygusunun sosyal siireclerle de bagintili olan negatif bir “duygular ailesi”
seklinde tezahiir ettigini tartismakta ve mahcubiyet, su¢luluk, rahatsizlik gibi bir dizi
diger negatif duygunun utanma deneyimine eslik ettigini belirtmektedir.!” Fakat
psikanaliz yazininda da tartisildig1 iizere, yazarlar utanma duygusunun insan benligini
tamamen tesiri altina alan bir duygu durumu oldugunu vurgulamakta ve mahcubiyet
ve sugluluk gibi belirli bir davranis ve eyleme atfedilen gecici negatif duygusal
deneyimlerden farklilagtigini ifade etmektedir.® Bir diger ayrim ise utanma
duygusunun agik, farksiz (overt) deneyimlenmesi ile atlatilmis (bypassed) deneyimi
arasinda belirmektedir. A¢ik utanma deneyiminde utang, belirli bir rahatsiz olma hali
ile bilince kendini belli ederken birey tarafindan tanimlanamamakta; atlatilmig
utanma deneyiminde ise rahatsizlik agik¢a yasanmazken rahatsizlik verici bir takim
unsurlar gegistirilmektedir.?! Tiim alternatif ve farkli disipliner okuma bigimlerine
karsi, Gadd ve Jefferson yerinde bir tespitle, utancin endiseye kars1 bilingdis1 bir
savunma mekanizmasi olarak devreye girdigini ve ¢cogunlukla gecistirildigini ileri
stirmektedir; ¢iinkii, ayiplama sadece ne yaptigimiza degil, tiim benligimize ve kim

18 David Gadd ve Tony Jefferson, Psychosocial Criminology (Sage, Los Angeles 2007).
19  Gadd ve Jefferson (n 18) 167.

20  Gadd ve Jefferson (n 18) 167-168.

21 Gadd ve Jefferson (n 18) 169.
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oldugumuza yonelik bir saldiridir. Dolayisiyla, birey bilingdisi bir bigimde kendini
savunmasiz, ¢aresiz, yenik, eksik ve degersiz birakabilecek bir saldirtya kars1 kendini
korumaktadir.”> Gadd ve Jefferson onarici adalet yazininin sikga telaffuz ettigi duygu
durumlarini psikanalitik temelde psikososyal bir perspektiften ele alirken duygularin
adalet tesisi silirecinde ne denli 6nemli rol oynadigini1 da ortaya koymaktadir. Bu
baglamda, onarici adalet pratiklerine iligkin tartigmalar1 da ¢er¢eveleyen kriminoloji
yazininda adalet tesisini belirleyecek duygu durumlarmin nasil tartisildigin
incelemekte fayda bulunmaktadir.

3. Kriminoloji Yaziminda Duygu ve Duygulanimlar

Ceza adaleti, magdur sosyolojisi ve sug ile su¢lunun medyatik temsili gibi konularda
duygu sorunsali, uzun zamandir kriminoloji yazmmmm giindemindedir.® Fakat
duygulanimlar kriminoloji arastirmalarinin ¢ok azinda dogrudan sorunsallastirilmigtir.>*
Aksine “duygu” terimi, genelde, cesitli norm ihlal edici davranislarin yarattigi
duygulanimsal durumlari tanimlamak igin kullanilmaktadir.*> Kriminolojide duygu ve
duygulanim terimleri arasindaki kavramsal karmasa, Jack Katz’in Seductions of Crime*
adl1 eserindeki tasnif tarzina gotiiriilebilir. Katz, hirsizlik, gasp ve cinayet gibi fiillere
kalkigsma aninda a¢iga ¢ikan bedensel duyulanimlarin (sensations) —bedene temas eden
fiziki his ve itkilerin — goriingiiselligi (phenomenology) tizerine degerlendirmelerinde
faillerin anlatilarindan yakaladig1 duyulanimlari genel duygular (emotions) kategorisine
yerlestirir.?” Katz sosyal psikoloji ve psikanaliz yazininda endise, sikinti, tirkme, cosku,
ofke ve utang gibi duygulanimlar (affects) duygular bashg altinda toplar ve duygu
kavrami ile duygulanim arasinda mantiksal bir esdegerlik kurar ya da ikisi arasinda bir

fark gérmez.*®

22 Gadd ve Jefferson (n 18) 171.

23 Alison Young, Imagining Crime (Sage, London 1996); Susanne Karstedt, ‘Emotions and criminal justice’
[2002] 6 TC 299; Mary Bosworth, ‘Affect and authority in immigration detention’ (2018) PC https:/
journals.sagepub.com/doi/abs/10.1177/1462474518803321/ erisildi 15 Ocak 2019.

24  Boran Ali Mercan, ‘Doing criminological research: Affective states versus emotional reactions’ (2018) TC
https://journals.sagepub.com/doi/abs/10.1177/1362480618779399/ erisildi 15 Ocak 2019.

25 Jeft Ferrell ve Clinton R. Sanders, Toward a cultural criminology (Northeastern University Press, Boston
1995); Jeff Ferrell, Keith Hayward ve Jock Young, Cultural Criminology: An Invitation (Sage, London
2008).

26 Jack Katz, Seductions of Crime: The Moral and Sensual Attractions of Doing Evil (Basic Books, New York
1988).

27 Katz (n 26) 22-31, 52-73, 164-194. Ayrica duyulanim (sensation), metinden de anlasilacag: lizere,
duygulanimdan (affect) farklilasan bir kavramdir. Duyulanim bedenle temas halinde olan veya temas eden
bir seyden kaynakl: fiziki his veya algi anlamina gelmektedir.

28 Katz (n 26) 362.
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Benzer bir kavramsal esdegerlik c¢ergevesinde duygular sosyolojisini sug
gorlingiistiyle ele alan kiiltiirel kriminoloji, Katz’1 takiben, duygu ve duygulanimlar
arasinda bir fark géormemektedir. Su¢ ve sapma fiilinin islendigi anda agiga ¢ikan cosku,
kizginlik, ac1 ve benzeri duygulanimsal durumlar birbiriyle bagmtili “su¢un durumsal
anlam ve duygular” seti olarak ifade edilir.*” Bu ¢ergevede, kiiltiirel kriminologlar sug
etnograflar1 ve arastirmacilarina faillerin duygulanimsal yiiklii 6z tanimlamalarini
basitge duygular sekilde yorumlamalarini tavsiye eder.® Kiiltiirel kriminoloji, sug ve
normun fail, magdur ve kolluk kuvvetleri arasinda karsilikli insa ve miizakeresinde
anlam ve duygularmn roliine birincil onem atfetmesine karsin, duygulanim ve duygu
kavramlar arasinda bir ayrim yapmamaktadir. S6z konusu kavramsal farksizligin/
esdegerligin kriminoloji disiplininin bir alt bashigi olarak degerlendirilebilecek onarici
adalet yazinina da tesir ettigini gorityoruz. Kavramlar arasinda psikososyal bir ayrima
gitmenin onarici adalet oturumlarmin basarisi adina ne gibi sonuglar {iretebilecegini
temel kavramlastirmalar izerinden degerlendirmek, meseleyi biraz daha aydinlatacaktir.

3.1. His, Duygu ve Duygulanim

Psikanalitik bir perspektiften yiiriitiilen ¢alismalarda da duygular ile duygulanimlar
siklikla birbirini yerine gegecek sekilde kullanilmaktadir.’! Sosyal bilimler alaninda
“duygulanimsal doniim (affective turn)” ifadesi dahi sikca sosyal ve siyasal
caligmalarda duygularin ¢oziimlemesine atfedilen rol ile yakindan iligkilidir.*?
Kavramlar arasinda karmagay1 ortadan kaldirmanin yolu temel bir goriingii olarak his
(feeling) kavramlastirmasiyla ise baglamaktan gegmektedir. Buna gore, hisler kisisel
olarak kodlanan ve biriktirilen deneyimlerden elde edilen duyulanimlar (sensation)
formasyonudur.** Her birey kendine gore yorumladigi farkli/farklilasmig ayirt edici
bir duyulanimlar setine sahip oldugu i¢in tekil bir his, kisisel ve biyografik bir edinim
olarak ortaya c¢ikar. Ornegin, bir bebek, duyulanimlarini bilissel siireclerde

29 Jeff Ferrell, ‘Criminological Verstehen: Inside the Immediacy of Crime’ iginde Jeff Ferrell and Mark S.
Hamm (dear) Ethnography at the edge: Crime, deviance, and field research (Northeastern University
Press, Boston 1998) 27.

30 Ferrell vd. (n 25) 179-184.

31 Adrian Johnston ve Catherine Malabou, Self and emotional life: Philosophy, psychoanalysis, and
neuroscience (Columbia University Press, New York 2013).

32 Simon Williams, Emotion and social theory: corporeal reflections on the (ir)rational (Sage, London
2001); Jeff Goodwin, James M. Jasper ve Francesca Polletta (der), Passionate politics: Emotions and
social movements (University of Chicago Press, Chicago 2009); Sara Ahmed, The Cultural Politics of
Emotion (Edinburgh University Press, Edinburgh 2004).

33 Eric Shouse, ‘Feeling, emotion, affect’ (2005) MJ http://journal.mediaculture.org.au/0512/03-shouse.php/
erisildi 15 Aralik 2018.
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isleyebilecegi dil yetenegine ve farkli duyulanim bigimlerini degerlendirebilecek ve
adlandirabilecek kisisel bir biyografik tarihe heniiz sahip olmadig1 i¢in herhangi bir
histen yoksundur. Bebek igin sosyal etkilesim ve yasam deneyiminin heniiz
edinilmedigi bir asamada, duygu ile duygulanim benzer igerige sahiptir. Dolayisiyla

his, dil ve deneyimlerin kisisel tarihine bagli bir goriingiidiir.

Duygular (emotion) ise duyulanimlarin tarihsel ve sembolik birikimi ile olusur ve
zamansal olarak yapisal/yapilanmis bir karaktere sahiptir. Duygularin ayirt edici 6zelligi
bir hissin gosterimi veya temsili olarak belirmesidir ve hislerin gdsterimi samimi veya
aldatici olarak pratige dokiilebilir. Arastirmalarm bulguladigi tizere, duygularin bedensel
ifade, durus, jest ve mimiklerle temsilleri sosyal baglamlara ve farkl kiiltiirlere gore
degigebilmekte, Ornegin, sosyal baglamlarda bireyin toplulukla birlikte bir takim
uyaranlara karst verdigi duygusal tepkiler, kendi basina olsalardi verebilecekleri
tepkilerden 6nemli olglide farklilagsabilmektedir.** Duygular, bilingli bir hatirlamayla
duygulammlarm biling 6ncesi sosyal ve kiiltiirel ifadesi olarak agiga ¢ikar.** Duygusal
teshirin aldatict niteligi, duygularin degisen sosyal baglamlara gore uyarlanabilmesi ve
toplulugun beklentilerine gore gelistirilebilmesi 6zelliginden ileri gelmektedir.

Duygulanim (affect) ise daha felsefi ve metapsikolojik bir kavram olup temsil ve
telaffuz edilemeyen, bilingli olmayan bir yogunluk olarak tezahiir eder. Insan bedeni
ylizlerce ve binlerce uyarici deneyimler ve ¢evresel uyaranlara karsi, bilingdist gerilen
ve rahatlayan yliz kaslari, kan basinct, ses tonu ve terleme sistemi gibi sekillerde yanit
verir. Beden her bir degisimi kendinde bir yogunluk olarak kayitlar.*® Uyaran ile yanit
arasindaki iligki bilin¢disidir ve yiiz mimiklerinin degisimi digsal uyaranlara verilen
tepkideki enerjinin anlik degisen niteligine isaret eder. Bunedenle bilingle kavranmadigi
Olgiide de duygulanimlar psikanalizin tartigma alanindadir. Psikanalizin libidinal
enerji kuantumu olarak adlandirdig1 ve felsefenin, sinirsiz etkilesim igerisinde olan
bedensel kiitlelerin birbiriyle temasi sonucu meydana gelen ve bedensel etkilenimin

34  Duygularm temsili denince akla ilk gelen ve sosyal psikoloji disiplininde alanin duayeni olan kuskusuz
Paul Ekman olacaktir, bkz. Paul Ekman ve Wallace V Friesen, Unmasking the face: A guide to recognizing
emotions from facial clues (Prentice Hall, New Jersey 1975). Klinik psikoloji alaninda bu konuda hatirt
sayilir derecede caligma yapilmistir; sadece bir 6rnek igin bkz. James J. Gross, ve Oliver P. John,
‘Individual differences in two emotion regulation processes: implications for affect, relationships, and
well-being’ [2003] 85 JPSP 348. Kiiltiirel farkliligin duygusal temsillerdeki 6nemi igin bkz. David
Matsumoto, ‘Ethnic differences in affect intensity, emotion judgments, display rule attitudes, and self-
reported emotional expression in an American sample’ [1993] 17 ME 107.

35 Myriam D. Munezero, Calkin Suero Montero, Erkki Sutinen ve John Pajunen, ‘Are they different? Affect,
feeling, emotion, sentiment, and opinion detection in text’ [2014] 5 IEEETAC 101.

36  Brian Massumi, Parables for the Virtual: Movements, Affect, Sensation (Duke University Press, Durham
2002) 28-30.
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bir durumdan digerine gegisini imleyen bir degisim hali*’ olarak tanimladig:
duygulanmim, “temsil edilemeyen’® ya da indirgenemeyen bir “fazlaliga” isaret eder.
Sigmund Freud’un erken donem eserlerinde yasamsal varolusun biyolojik itkili
niceliksel enerji dolagiminin 6fke ve haz niteliginde diizenlenisine gonderide bulunan
duygulanim kavrami, giidiilerin tatminine ve rahatsizlik veren travmatik deneyimlerin
zihinsel temsillerinin bilingdis1 bastirma siirecine gore akig halindedir.* Travmatik bir
olaydan dolay1 6zneyi rahatsiz eden ve bu yiizden bilingdisi tarafindan bastirilan
fikirler, belirli bir iligkisel zincir {izerinde bagka fikirlerce temsili diizeyde ikame
edilebilirken; duygulanim belirli bir fikri temsile veya bir baskasina, bilin¢gdisinin
bastirma iglevi sonucu yapisabilir. Bu baglamda, duygulanim bilingdis1 bir dilegin
tatmini i¢in beliren fikirsel temsiller dolayimiyla 6zneye kendini belli eder. Bilingdisi
dileklerin tatminsizligi endise, korku ve aci gibi negatif duygulanimlarin bir tepki
olarak tezahiir etmesine yol a¢ar.* Freud duygulanimlari olgunluk donemi
diisiincesinde gelistirdigi psisik aygitin id, ego ve siiperego gibi katmanlarmi dikkate
alarak yeniden yorumlar.*! Buna gore, bir duygulanim olarak endise, bastirma siirecini
Onceleyen ve egoya tehdit olusturan bir tehlike sinyali olarak belirir.*> Tehlikenin
devam ettigi ve egonun tehlike siirecinin iistesinden gelemedigi yiikselen bir gerilim
ve caresizlik durumunda endige temel bir duygulanim olarak tezahiir eder.

Psikanalizin duygulanimlari ¢esitli digsal etkiler karsisinda fikri temsillerle telaffuz
edilebilen bir goriingii olarak kavramasi, duygulanimlarin dil diizeyinde sembol ve
gosterenlerle temsil edilebilecegi fikrini giindeme getirmistir. Ozellikle Lacanci dgreti,
yapisalcl dil bilimin gosterge (sign) analizinden yola ¢ikarak ve Freud’un bilingdist
fikirlere duygulanimlarin yapisabilecegi goriisiinden hareketle, duygulanimlarin
gosterenlere (signifiers) yani akustik, ses imgelerine yapisabilecegini ileri siirerek dil
diizeyinde duygulanimlarin bir gosterenden digerine akis halinde olabilecegini ileri
stirmiigtiir.*® Bu baglamda distiniiliirse duygular, duygulanimlarin dil diizeyinde
cercevelenmesi olarak da ifade edilebilir; fakat duygulanimlar hissedilirken onlar dile

37 Baruch Spinoza, ‘Ethics’ icinde Michael L. Morgan (der) Spinoza Complete Works (ilk basim 1677
Hackett Publishing, Indianapolis 2002) 277-319.

38 Nigel Thrift, Non-Representational Theory: Space Politics and Affect (Routledge, London 2008);
Wetherell (n 4) 53.

39  Joseph Breuer ve Sigmund Freud, Studies on Hysteria (ilk basim 1895 Penguin, London 1988) 56-59.
40 Sigmund Freud, On Metapsychology (ilk basim 1915 Penguin, London 1991) 179-180, 280-282.

41 Sigmund Freud, Inhibitions, Symptoms and Anxiety (ilk basim 1926 Hogarth Press, London 1971).

42 Freud (n41) 80-81.

43 Lionel Bailly, Lacan Beginners Guides (Oneworld, London 2009) 41-64.
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getirmek i¢in kullanilacak sembolik araglar, yani gosterenler, sinirsiz sayida degisecektir.
Lacan’in sembolik diizlemde duygulanimlarin akig halinde oldugu ¢éziimlemesinden
ilham alan c¢alismalar, duygulanimlarin yer degisimini (affective displacement)
coziimleyerek bireylerin psisik diinyalarimin hem kendi bireysel biyografilerinde hem

de ¢esitli sosyal ve siyasal diizlemlerde nasil bir etkide bulundugunu incelemektedirler.*

Kisaca, genel olarak kriminolojide ve 6zel olarak onarici adalet pratiklerinde duygu
ve duygulanimlar arasindaki ayrim, failin dis diinyay1 (onaric1 adalet oturumu ve
magdurla yiizlesmesini) psisik deneyimleme tarzi ile dis diinyaya verdigi tepkinin
niteligi arasinda bir ayrima isaret edecektir. Yukarida ifade edildigi gibi, duygularin
manipiile edilebildigi ve bireyin i¢ diinyasinda deneyimlediginin duygulanimlardan
farklilasabilecegi hususu, sergilenen-temsil edilen duygusal durumlar ile icerden
deneyimlenen duygulanimsal siiregler arasinda radikal bir farklilik olabilecegini
giindeme getirmektedir. Bu baglamda, onarici adalet oturumlarinda olay anindan sonra,
genelde, ilk kez kars1 karsiya gelen taraflar arasinda empati ve karsilikli anlayisin
olusmasi duygularmm duygulanimlarla Ortlismesi, bir baska deyisle, duygularin
samimiligi kosuluna baghdir. Fakat psikanalitik ¢ekimli psikososyal yaklagimin ¢izdigi
kavramsal ayrimlar gostermektedir ki benlige yonelik tehdit siirerken deneyimlenen
negatif duygulanimsal durumlar ile sembolik diizlemde onlar1 ifade edecek duygular—
gosterenler degisebilir; en azindan, ceza tehdidi karsisinda negatif bir duygulanimi
bastirmak adina pozitif bir duygusal portre ¢izilebilir. Benligin tehdit altiginda oldugu
anlar duygulanimsal yer degisimlerinin (affective displacement) tezahiir ettigi ve
sembolik diizlemde duygusal temsillerin devreye girdigi duygusal kirilma anlar
(emotional turning point) olarak diisiiniilebilir. Buna gore, onarici adalet pratiklerinin
ne dl¢iide basarili oldugu duygusal kirilma anlarinda sergilenen/temsil edilen duygularin
sahihligine bagli olacaktir. Dolayisiyla onarici adalet pratiklerinin duygu ve duygulanim
ayrimi temelinde ne 6lgiide basarili oldugu iizerinde durmakta fayda vardir.

4. Onaric1 Adalet Oturumlarinin Basarisi: Duygularin
Sahihligi Sorunu

Magdur ve fail arasinda duygusal kirilma anlari, sembolik-duygusal jest ve
mimiklerle taraflar arasinda olas1 bir sagaltim gerceklestigi ve onarici adalet pratiginin
basariya ulastig1 diisiiniilen anlardir.* Amerika, Kanada, Ingiltere, Yeni Zelanda ve

44 Ornek igin bkz. Glynos ve Stavrakakis (n 36).

45  Meredith Rossner, ‘Emotions and interaction ritual: A micro analysis of restorative justice’ [2011] 51 BJC
9s.
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Avustralya’da arastirmacilar, onarici adalet siire¢lerinde magdurla kargilasma ve
duygusal aktarimlarin, suglarmn tekerriiriinii azaltmada olumlu rol oynadigini ileri
stirmiistiir.* Ornegin, Amerika’da 17 yasindaki fail Jason Temple, 68 yasindaki
magdur Annie Brook’un bir aligveris merkezinde cantasini calmaya kalkisip
yakalandiktan sonra, onarici adalet oturumu ¢ergevesinde, ilk defa magdur ile karsi
karsiya gelmistir. Bu karsilagmaya failin annesi ile magdurun kiz kardesi ve bir
gbzetim memuru da eslik etmistir. Magdur faile islemis oldugu sugtan 6tiirii ne denli
sarsildigini anlatmig ve fail de magdurun anlatisini dinlerken islemis oldugu fiilin
yarattig1 yikici sonuglart 6grenmekten kaynakli sok gegirip liziintiiye kapilmustir.
Magdurla karsilasmanin yaratmis oldugu duygusal etki altinda fail, magdurdan 6ziir
dilemis ve yerel bir huzur evinde denetim altinda goniillii olarak calisabilecegini
sOylemistir. Ayrica goniillii calisma teklifinin yani sira, failin is bulabilmek i¢in ilave
bir egitim programina katilmayi planladigini bildirmesi, sembolik bir iyilesme
gOstergesi olarak onarici adalet oturumunun basarisi seklinde yorumlanmistir.*’

Bir diger 6rnekte, Londra’da Anthony adli kapkacgci Anne adinda 6gretmenlik
yapan orta yasli bir kadinin ¢antasini ¢almaya ¢alismis, fakat olay yerinden kagarken
bolgede devriye gezen polisler tarafindan yakalanmistir. Olaydan sonra Anthony, esi
ve ¢ocugu ile oturuma katilirken Anne ve esi de karsilasmada hazir bulunmustur.*®
Oturumun baglangicinda taraflarin son derece gergin ve endiseli oldugu gézlenmis ve
magdur kadimin kocasinin rahatsizlig1 ve diyalogda isteksizligi video kayitlarindan
anlagilmigtir. Farkli sosyal siniflara mensup taraflarin arasinda sosyo-siifsal
bedensel, kiiltiirel kodlara iligkin tespitler de diyalogun parcasi haline gelmis ve failin
ilk seferde sarf ettigi 6zlir magdur ve esi tarafindan sahih bulunmamaigstir. Anthony’nin
alt sinifa mensup bir birey olusu, olay giinii akut maddi sikint1 cekmesi, esiyle maddi
sikintilar yiiziinden kavga edisi ve kapkagtan bagka ¢aresinin kalmamasi, orta sinif
bir maddi refah seviyesine sahip Anne ve esi iizerinde etki yaratmistir. Anthony nin,

46  Garth Luke ve Bronwyn Lind, Reducing Juvenile Crime: Conferencing vs Court. Crime and Justice
Bulletin (New South Wales Bureau of Crime Statistics and Research 2002); Gabrielle Maxwell ve Allison
Morris, ‘Restorative Justice and Reoffending’ iginde John Braithwaite ve Heather Strang (der) Restorative
Justice: Philosophy to Practice (Ashgate Publishing, London 2000); William Nugent, Mona Williams ve
M. Umbreit, ‘Participation in Victim-Offender Mediation and the Prevalence and Severity of Subsequent
Delinquent Behavior’ [2003] 1 ULR 137; Nancy Rodriguez, ‘Restorative Justice at Work: Examining the
Impact of Restorative Justice Resolutions on Juvenile Recidivism’ [2007] 53 CD 35; Sue Triggs, New
Zealand Court-Referred Restorative Justice Pilot: Two year Follow-up of Reoffending (New Zealand
Ministry of Justice 2005); Mark, Umbreit, Robert Coates ve Betty Vos, ‘Restorative Justice Dialogue: A
Multi-Dimensional, Evidence-Based Practice Theory’ [2007] 10 CJR 23.

47  Gerry Johnstone, Restorative justice: Ideas, values, debates (Routledge, London 2002) 112.
48 Rossner (n 45).
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beraberinde esi ve ¢ocugunu getirmesi ve ¢ocuga yonelik sefkatli yaklasimi, magdur
kadin ve kocasinda duygulanimsal bir tesir yaratmis ve 6zellikle Anthony’nin ¢ocukla
kurdugu bag, karsilikli diyalogun olumlu sonuglanmasi adina duygusal bir kirilma
an1 olusturmustur.* Bu karsilasmada sergilenen yiiz mimiklerinden hareketle,
gbzlemci yazar, taraflarin birbirine yonelik ger¢ek duygularini gizlemeye ¢alistiklarini
tespit etmis; taraflarin sGylemlerinin siire¢ igerisinde karsilikli diyalog ve etkilesime
gore degiserek fail ve magdur arasinda yasanan duygusal kirilma anlarina bagh
olarak, baslangictaki duygusal kapanmanin samimi duygusal ifsa ve empatiye

yoneldigini ve nihai olarak sulh olundugunu ileri stirmustiir.>

Oliimle sonuglanan bir baska vakada da magdur yakinlar ile fail arasinda
ylizlesmenin gidisatin1 etkileyen sembolik ifade ve temsillerle anlamlandirilmisg
duygusal kirilma anlarinin pozitif etkisi tespit edilmistir. Kargilasma dncesi, yaklagik
15 yil dnce alkollii ara¢ kullanarak kaza yapan fail John, kaza esnasinda carptigi
aracin on koltugunda oturan Maria adinda kizin 6liimiine sebebiyet vermistir. Kaza
akabinde John tutuklanmis ve hiikkiim giymis, cezasi tamamlandiktan sonra evlenip
bir restoranda yOnetici olarak galismaya baslamistir.’! Buna karsin Maria’nin babasi
kizinin kaybindan duydugu iiziintii nedeniyle alkol bagimlis1 olmus, inancl bir kadin
olan anne de alkollii ara¢ kullanimina karsi kamusal duyarliligi artirmak amaciyla
sosyal aktivizm goniilliisii haline gelmistir. Kazadan uzun zaman sonra babanin
istemi ve yerel onarici adalet kurumunun arabuluculuguyla bir araya gelen taraflar
kendi hayatlarinin kazadan sonra nasil sekillendigi, ne gibi duygular deneyimleyip ne
tiir zorluklar igerisinde yasamlarini siirdiirdiiklerinden bahsetmistir. Ozellikle ailenin
yasadiklar1 aciya dair anlatis1 sdylemlerine dramatik bir boyut kazandirmis John’u
derinden etkiledigi tespit edilmistir. Arabulucu John’dan kazanin kendi yagsamini
nasil etkiledigini bahsetmesini istedigi anda, John kaza sonrasi yasadig tatsizliklarin
ve olumsuzluklarin ailenin acisini degersizlestirebilecegi gerekgesiyle, ilk seferde,
konusmaktan ¢ekinmis ve korkmustur.” Ailenin sorulari tizerine tutuklugu ¢6ziildiigii
gorillen John’un, 6len kizin videosunun izletilmesiyle aglamaya baglamasi da
karsilikli aktarimlarin yasandigi bir baska duygusal kirtlma ani olarak nitelendirilebilir.
Fakat anlatida dikkati ¢eken nokta, karsilikli duygu yiikli etkilesimlere ragmen,

49 Rossner (n45) 112.
50  Rossner (n 45) 100.

51 Barbara Walshe ve Janine Geske, ‘Dialogical Processes Examined: A Victim offender dialogue case study’
[2007] 1, 1.

52 Walshe ve Geske (n 51) 5.
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ailenin yine de failin su¢luluk ve pismanlik duygusunun samimiyetini ve “sahihligini”
sorgulama girigsimidir.> Failin samimiyetinin sembolik gostergesi olarak Maria’nin
mezun oldugu kolejde onun adina bir burs fonu olusturma teklifi, aileyi John’un
duygularimin sahihligi konusunda ikna etmistir.

Magdur ve fail kargilagmasinda psikososyal bir sagaltim iglevi tistlenen konusma
akisinda duygusal sembolik jestlerin duygusal kirilma ani yaratarak onarici adalet
oturumunun olumlu sonuglanmasina etkide bulundugunu yukaridaki 6rneklerden
tespit edebiliriz. Mikro sosyolojik bir etkilesimin belirledigi, magdur ve failin kendi
dogal sosyal ortamindan uzak, aksi takdirde ceza adaletinin devreye girecegi bir
baskimin mevcudiyetinde, taraflar arasinda soylemsel akisin etkiledigi duygusal
kirilma anlarinin daha derinde endise ve korku gibi temel negatif duygulanimlarin
itkisiyle manipiile edilebilecegi, yukarida bahsi gecen vaka analizlerini yiiriiten
aragtirmacilarin giindeminde degildir. Daha ziyade dramaturjik performanslara ve
ritliellere odaklasan ilgili ¢aligmalar, sembolik olanin ve duygusal temsilin biling¢dis
duygulanimsal siire¢lerden farklilasabilecegini ve hatta onlar1 Ortiileyebilecegini
sorunsallastirmamaktadir. Fakat Meredith Rossner’in duygusal akislart yiiz
ifadelerinden hareketle ¢oziimlemeye calistigi incelemelerinde, bilingdisi kontrol
edilemeyen fakat bedensel olarak deneyimlenen yogunluk degisimlerinin duygusal
kirtlma anlarinda agiga ¢ikan duygusal disavurumlar etkiledigi goriilecektir.* Bu
anlarda negatif duygulanimlari ortiileyen sembolik jestler ve ¢esitli duygusal
gonderimleri olan mimik ve davranis tarzlart magdur ve fail arasindaki duygusal
etkilesimin seyrini belirlemektedir. S6z konusu duygusal etkilesimlerin ¢dziimlenmesi
onarict adaletin caydirici ve rehabilite edici niteligini belirlemek adina 6nemlidir. Bu
nedenle, ¢ikar1 catisan ve zarar goren taraflar arasinda karsilasma ve duygusal
sagaltimm olumlu sonuglarii dikkate alirken duygularin sahihligi sorununu da
dikkate almak gerekmektedir.

Nitekim onarict adalet yazini, sembolik gdsterenlere dayali dramaturjik
performans ve ritiieller ile duygulanimlar arasindaki radikal farkliligin 6nemini
imleyen bulgular da ortaya koymaktadir. Onarict adaletin 6nemine ve
uygulanabilirligine dikkat ¢eken bazi arastirmacilar, utang ve pismanlik gibi
duygulanimsal siireclerin idealize bir bigimde agiga ¢ikarilisi ve fail tarafindan

53 Walshe ve Geske (n 51) 5.

54 Rossner’in makalesindeki yiiz ifadeleri ve bedensel jestleri serimleyen fotograflar i¢in bkz. (no 45) 100,
101, 105, 109, 110, 112.
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deneyimlenmesi siirecinin beklenildigi gibi gerceklesmedigini ileri stirmustiir.>
Magdur ve fail yiizlesmesine dayali duygusal aktarim ve empatinin dramaturjik-
sembolik jestlerle uzlasi sonucunu dogurmasi sug¢ tekerriiriinii engellememektedir.
Alkollii ara¢ kullanimi ve cocuk hirsizligi suglarimi degerlendiren ¢aligmalar,
miilkiyete yonelik sug¢ fiilinin tekerriiriinde dikkate deger bir degisim olmadigini
saptarken, alkollii ara¢ kullanmaktan &tiirii oturuma katilanlarin ayni sugu tekrar

isleme sikliklarinimn arttigini bildirmistir.>®

Onarici adalet siirecinin amagladigt ve gergeklestirdigi arasindaki séz konusu
mesafe, duygulanimlarinin ayirt edici roliine dikkatimizi ¢ekmektedir. Kathleen
Daly’nin Giiney Avustralya Cocuk Adaleti Arastirma ve Oturum Projesi’nin (South
Australia Juvenile Justice Research and Conferencing Project) bulgulart magdur ile
failler arasinda samimi bir 6zriin karsilikli bir anlayis icerisinde ortaya g¢ikabilme
durumunun pek de miimkiin olmadigini ortaya koymaktadir: Magdurlar faillerin
sadece %30’unun gercekten pisman oldugunu ve 6ziir diledigini diisiiniirken, failler
ise Oziirlerin sadece %60’ samimi oldugunu iddia etmektedir.’” Cocuk sugluluk
baglaminda onarict adalet pratiklerinde pozitif duygularin tesisi ile taraflar arasinda
empatiyi gergeklestirme amacinin arzu edilen ideal sonucu vermedigi ilgili
istatistikten anlagilmaktadir. Onarici adalet konferanslarinda genglerin, magdurlara
verilen zarardan ziyade kendi kamusal sohretlerini (reputation) onarmaya galigtiklari
gbzlemlenmistir.® Arastirmalarin bir diger dikkate deger sonucu ise arastirmaya
katilan faillerin yarisinin magdurun ugradigi fiziki ve zihinsel zarara dair anlatisindan
neredeyse hi¢ etkilenmedigidir. Bu nedenle, onarici adalet oturumlarinin ¢ogunlugu
tatmin edici bir sonu¢ vermekten uzaktir. Bireyin 6z-sayg1 ve 6z-degerine yonelik
kamusal bir ayiplama bir bagkasinin duygularina karsi duyarlt olmak yerine savunma
mekanizmasin1 devreye sokmaktadir®® Faillerin Ozriiniin temsili/sézel degeri
magdurun ugradigt zarart ve gektirilen istirabr tazmin etmekten uzaklasirken s6z
konusu durumun 6zgilin ve samimi olmama hali onarici adalet pratiklerinde etik bir

sorun olusturmaktadir. Ozriin sembolik-duygusal temsili ile dzriin samimiyeti

55 Annalise Acorn, Compulsory Compassion. A Critique of Restorative Justice (UBC Press, Vancouver 2004).

56 Lawrence W. Sherman, Heather Strang ve Daniels Woods, Recidivism Patters in the Canberra Reintegrative
Shaming Experiments (RISE) (Australian National University, Canberra 2000), 1739.

57 Kathleen Daly, ‘Restorative justice: The real story’ [2002] 4 PS 55.
58 Daly (n 57) 69-70.
59  Gadd ve Jefferson (n 18) 171-175.

60 Julie Stubbs, ‘Beyond apology? Domestic violence and critical questions for restorative justice’ [2007] 7
CCJ 169, 170-171.
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arasindaki radikal ayrim, 6zellikle bazi sug tipleri s6z konusu oldugunda daha da
dikkat ¢ekmektedir. Ornegin, aile i¢i ve kadma ydnelik siddet bu ayrimin oldukga
radikallestigi su¢ tiplerindendir. Arastirmalarin bulgular1 erkek faillerin pismanlik
sOylemlerinin, genellikle, cezai miieyyidelerden kaginmak veya birlikteligi/evliligi
siirdirmek i¢in sarf edildigini gostermektedir; kadin magdurun ugradigi fiziki,
psikolojik ve psisik zarara yonelik duyulan samimi pigsmanlik etkin bir neden
olmaktan oldukg¢a uzaktir.! Onarici adaletin nihai amacina etki eden samimiyetsizlik
sorunu faillerin manipiile edici duygusal ifadeleriyle dogrudan iligkili gdziikmektedir.
Oyle ki fail gergeklestirmis oldugu fiilden utang duyuyormuscasina kendilik tarzini,
formel veya enformel adli siireclerde sergileyebilme imkanina sahiptir; failin aslinda
temel bilingdigi duygulanimsal durumu, yukarida bahsedildigi {izere, bir cezai
mieyyide ile karsilagmaktan kaynaklanan endise ve korku olabilme olasilig1 her
daim mevcuttur. Endise ve korku gibi iki temel duygulanimsal durum cezai
mieyyideden kagimmak adina pozitif bir duygusal ifade ve kendilik temsilinin
temelini olusturabilir. Psikanalitik bir okuma ger¢evesinde, fail i¢in kolluk kuvvetleri
tarafindan yakalanmanin biraktig1 travmatik iz, bastiritlmasi gereken bir fikirdir ve
onarict adalet konferansi gibi kamuya agik bir mekan, egonun miimkiin mertebe
minimum diizeyde hasara ugratilmasi gereken bir alandir. Egonun kars1 karsiya
kaldig1 belirsizlik ve ceza tehdidi neticesinde beliren endige ve korku tiirii negatif
duygulanimlar, cezai miieyyideden uzaklagmak adina pozitif duygusal temsiller
olarak sergilenebilir. Burada s6z konusu olan duygularin her daim aldatic1 sembol,
jest ve mimiklerden ibaret olacagi degil; tersine, duygusal temsillerin bilingdis
duygulanimlarin ¢ekisiyle manipiile edilebilecegi olasiligidir.

Bilingdist duygulanimsal siiregler ile duygularin manipiile edilebilirligi tespiti,
onarici adalet yazininda duygularin sahihligini sorunsallagtirmaktadir. Fakat ilgili
tespit, ayni zamanda taraflarin duygularini duygulanimlarindan ayiracak psikososyal
bir bakis acisinin gerekliligine de isaret etmektedir. Onarici adalet pratiklerinde
duygularin sahihligi sorunsali, duygu ve duygulanim arasindaki psikososyal
kavrayisin metodik titizligine dikkatimizi g¢ekmektedir. Bu nedenle, 6znenin
belirsizlik karsisinda hissettigi tehdit ve korkudan uzaklagsmak i¢in bedensel jest ve

mimiklerle duygusal akigsa sembolik miidahalesi, s6z konusu manipiilasyonun

61  Stubbs (n 60) 179; ayrica Kathleen Daly’nin bu alanda 6énemli ¢aligmalar1 bulunmaktadir. Bkz. Kathleen
Daly ve Julie Stubbs, ‘Feminist engagement with restorative justice’ [2006] 10 TC 9, 17; Kathleen Daly,
‘Restorative justice and sexual assault: An archival study of court and conference cases’ [2005] 46 BIC
334, 346.
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arkasindaki bilingdis1 duygulanimlar1 dikkate alarak nihai bir ¢6ziimleme yapmay1
gerektirmektedir. Boyle bir ¢oziimleme ise onarici adalet siirecinde magdur ve fail
kargilagsmasinda duygusal akis ve kirilma anlarinin tespitini gézlemlemeyi ve kirilma
anlarindaki duygulanimsal yogunluklar ile duygusal tepkileri dikkatli degerlendirmeyi
zorunlu kilmaktadir.

5. Degerlendirme

Onarici adalet pratikleri, ceza adaleti rejiminin faili kriminalize edici ve rehabilite
etmekten uzak kapaticit/mahkim edici niteligine karsi alternatif bir adalet rejimi
olarak karsimiza cikar. S6z konusu adalet rejiminde magdur ve failin yakinlariyla
birlikte arabulucular esliginde karsilasmasindan beklenilen olumlu netice, magdur
acisindan sug fiilinin ve fail acisindan yasanilan olay ile mahkumiyetin yaratacagi
travmaya bagl negatif yiiklii duygulanimlarin sagaltimidir. Bu yazi kapsaminda,
onarict adalet pratiklerinin hedefledigi adalet tesisi siirecinin, ilgili yazin tarafindan
nadiren dile getirilse de psikanalitik-¢ekimli psikososyal bir boyut i¢erdigini tartistik.
Kriminoloji disiplininde duygu ve duygulanim gibi terimlerin kavramsal agidan
birbirinden yeterince ayirt edilmemesi, onarici adalet yazininin faillerin duygusal-
sembolik tepkilerini veri kabul etmesine ve bdylece daha ¢ok dramaturjik-ritiiel
performanslara odaklagsmasina neden olmaktadir. Onarict adalet pratiklerinin ne
Olgiide olumlu sonuglanabilecegine yonelik fikir verebilecek niianslarin gozden
kacirilmasina sebep olabilecek bu sorunu, psikososyal kriminolojik bir bakis agisiyla
kat etmeyi Onerdik. Psikanalitik-cekimli psikososyal bir yaklasim, duygularin
sembolik diizlemde duygulanimlari akiskan ve farklilasan gosterenlerle temsil etme
cabasina tekabiil ettigini ve sosyal baglama gore manipiile edilebildigini; buna karsin,
duygulanimlarin =~ bilingdist  deneyimlenen  yogunluklar  oldugunu  ve
semboliklestirilemedigini isaret etmektedir. Magdur ve fail yilizlesmesi, oturumun
basarili olmamasi durumunda fail agisindan cezal bir miieyyide ile karsi karsiya
kalma tehdidi doguracagindan, s6z konusu belirsizlikten kaynakli ve daha derinden
deneyimlenen endise ve korku gibi negatif yiikli duygulanimlarin itkisiyle faili
ortamin gereklerine gore manipiile edilmis duygusal temsiller sergilemeye
yoneltebilir. Nitekim yukarida incelenen oOrneklerde gorildigii iizere, faillerin
sembolik jestlerle oriilii dramaturjik performanslari neticesinde magdurun goziinde
kendileri hakkindaki olumsuz yargiy1 kirdiklari anda/anlarda onarict adalet pratiginin
olumlu yonde gelistigi dikkat cekmistir. Bu yazida amacimiz, faillerin her daim boyle

bir manipiilasyona bagvurarak sonucu kendi lehlerine c¢evirecekleri kanaatini
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savlamak degildi; aksine, psikososyal bir bakis agisiyla onarici adalet pratiklerine
yaklasmak ve duygusal akislara—tonlamalara—sembolik jestlere dikkat ederek,
hakikati agiga ¢ikarma kaygisini 6n planda tutmak oldu.

Tiirkiye’de alternatif bir ceza adaleti sistemi olarak uygulanmasi savunulan
onarici adalet rejiminin devletin adli ve cezai aygitlarinin daha etkin igleyebilmesi ve
ilgili aygitlarin yiikiiniin azaltilmas1 kaygisiyla savunulusu, onaricit adalet
uygulamasinin duygu—duygulanim ikileminde oldugu gibi kendine has niianslarini
gbzden kagirmaktadir. Psikososyal kriminolojik bir tutumla onarici adalet pratiklerini
degerlendirmek, Tiirkiye’de ceza yargilama hukuku ve kriminoloji yazininda
cogunlukla hukuki boyuttan tartisilan onarici adalet uygulamasia duygusal bir
perspektiften de yaklasmanin 6nemini ortaya koyacaktir. Bu baglamda, onerilen
modelin bagar1 olasilig1 kadar olas1 basarisizliklarini da degerlendirmeyi miimkiin
kilacak duygusal vegheyi iskalamayan ¢ok boyutlu bir yaklagimi benimsemekte
fayda bulunmaktadir.

Tesekkiir: Bu yaziy1 okuyup diizelten ve goriislerini esirgemeyen Gokce Erbuga
ve Ozan Deger’e tesekkiirii borg bilirim.

Finansal Destek: Yazar bu c¢alisma icin finansal destek almamistir.
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tek basina yazarlik hakki kazandirmaz. Yazar olarak gosterilen tiim kisiler, sayilan tim Slgiitleri
karsilamal1 ve yukaridaki 6lgiitleri karsilayan her kisi, yazar olarak gosterilmelidir. Yazarlarin isim
siralamasi ortak verilen bir karar olmalidir. Tiim yazarlar, yazar siralamasini Telif Hakki Devir
Formunda imzali olarak belirtmek zorundadirlar.

Yazarlik i¢in yeterli Olciitleri karsilamayan, ancak calismaya katkist olan tiim kisiler,
“tesekkiir/bilgiler” kisminda siralanmalidir. Bunlara sadece teknik destek saglayan, yazima
yardime1 olan ya da sadece genel bir destek saglayan, finansal ve materyal destegi sunan kisiler
ornek olarak gosterilebilir.

Biitiin yazarlar, arastirmanin sonuglarini ya da bilimsel degerlendirmeyi etkileyebilme
potansiyeli olan finansal iliskiler, ¢ikar ¢atismasi ve ¢ikar rekabetini beyan etmelidirler. Bir yazar
kendi yaymlanmis yazisinda belirgin bir hata ya da yanlislik tespit ederse, bu yanlisliklara iligkin
diizeltme ya da geri cekme i¢gin editdr ile hemen temasa gegme ve isbirligi yapma sorumlulugunu

tasir.

Editor ile Hakem Sorumluluklar: ve Degerlendirme Siireci
Editor; makaleleri, yazarlarin etnik kokeninden, cinsiyetinden, cinsel yoneliminden,

uyrugundan, dini inancindan, siyasi ve felsefi diisiincesinden bagimsiz olarak degerlendirir. Ayrica
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editdr, yayina gonderilen makalelerin adil bir sekilde ¢ift tarafli kor hakem degerlendirmesinden
gecmelerini saglar. Gonderilen makalelere iliskin tiim bilginin, makale yayimlanana kadar gizli
kalacagini garanti eder. Hakemden gelen rapor dogrultusunda yazinin yayinlanmasina, yazardan
rapor ¢ercevesinde diizeltme istenmesine ya da yazinin geri ¢evrilmesine karar verir ve yazari
durumdan en kisa siirede haberdar eder. Editor, igerik ve yayinin toplam kalitesinden sorumludur.
Ayrica editor, gerektiginde hata sayfasi yaymlamali ya da diizeltme yapmalidir.

Editor; yazarlar, editdrler ve hakemler arasinda g¢atismaya izin vermez. Hakem atama
konusunda tam yetkiye sahiptir ve dergide yaymlanacak makalelerle ilgili nihai karar1 vermekle
ylkimlidir.

Hakemler; makaleleri, yazarlarin etnik kokeninden, cinsiyetinden, cinsel yoneliminden,
uyrugundan, dini inancindan, siyasi ve felsefi diisiincesinden bagimsiz olarak degerlendirirler.
Arastirmayla ilgili, yazarlarla ve/veya aragtirmanin finansal destekgileriyle ¢ikar catismalari
olmamalidir. Degerlendirmelerinin sonucunda tarafsiz bir yargiya varmalidirlar. Hakemler,
yazarlarm atifta bulunmadigt konuyla ilgili yaymlanmis ¢aligmalari tespit etmelidirler. Gonderilmis
yazilara iliskin tiim bilgilerin gizli tutulmasini saglamali ve yazar tarafindan herhangi bir telif
hakkinin ihlal edildigini ve intihal yapildigini fark ederlerse editore raporlamalidirlar. Hakem,
makale konusu hakkinda kendini vasiflt hissetmiyor ya da zamaninda geri doniis saglayamayacagini
diistintiyorsa, editore bu durumu derhal bildirmeli ve editdrden hakem siirecine kendisini dahil
etmemesini istemelidir.

Degerlendirme siirecinde editdr, hakemlere gdzden gecirme i¢in gonderilen makalelerin,
yazarlarin 6zel miilkii oldugunu ve bunun imtiyazli bir iletisim oldugunu agik¢a belirtir.
Hakemler ve yayin kurulu iiyeleri, baska kisilerle makaleleri tartigamazlar. Hakemlerin
kendileri i¢in makalelerin kopyalarini ¢ikarmalarina izin verilmez. Ayrica hakemler, editdriin
izni olmadan makaleleri bagkasina veremezler. Yazarin ve editoriin izni olmadan hakemlerin
gbzden gegirmeleri basilamaz ve agiklanamaz. Hakemlerin kimliginin gizli kalmasina 6zen
gosterilmelidir. Bazi durumlarda editdriin karariyla, ilgili hakemlerin makaleye ait yorumlari
ayni makaleyi yorumlayan diger hakemlere gonderilerek hakemlerin bu siiregte aydinlatilmasi

saglanabilir.

ACIK ERIiSIM iLKESI

Ceza Hukuku ve Kriminoloji Dergisi (Journal of Penal Law and Criminology), tiim
icerigi okura ya da okurun dahil oldugu kuruma ticretsiz olarak sunulur. Okurlar, ticari amag
haricinde, yayinci ya da yazardan izin almadan dergi makalelerinin tam metnini okuyabilir,
indirebilir, kopyalayabilir, arayabilir ve link saglayabilir. Bu durum, BOAI agik erisim

tanimiyla uyumludur.
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YAYIN ETIiGi

ilke ve Standartlar

Ceza Hukuku ve Kriminoloji Dergisi (Journal of Penal Law and Criminology), yayin
etiginde en yiiksek standartlara baglidir ve Committee on Publication Ethics (COPE), Directory
of Open Access Journals (DOAJ), Open Access Scholarly Publishers Association (OASPA) ve
World Association of Medical Editors (WAME) tarafindan yayinlanan etik yayincilik ilkelerini
benimser; Principles of Transparency and Best Practice in Scholarly Publishing baslig1 altinda
ifade edilen ilkeler i¢in adres: https://publicationethics.org/resources/guidelines-new/principles-
transparency-and-best-practice-scholarly-publishing.

Gonderilen tim makaleler orijinal, yayinlanmamis ve baska bir dergide degerlendirme siirecinde
olmamalidir. Her bir makale, editorlerden biri ve en az iki hakem tarafindan ¢ift tarafli kor hakem
degerlendirmesinden gegirilir. Intihal, duplikasyon, sahte yazarlik, arastrma/veri fabrikasyonu,
makale dilimleme, dilimleyerek yayin, telif haklari ihlali ve ¢ikar ¢atigsmasinin gizlenmesi, etik dist
davraniglar olarak kabul edilir.

Kabul edilen etik standartlara uygun olmayan tiim makaleler yayindan ¢ikarilir. Buna

yayindan sonra tespit edilen olasi kuraldist uygunsuzluklar iceren makaleler de dahildir.

YAZILARIN HAZIRLANMASI

1. Makale gonderimi online olarak, http:/jplc.istanbul.edu.tr {izerinden yapilmalidir.

2. Gonderilen yazilar, yazinin yayinlanmak iizere gonderildigini ifade eden, makale tiiriinii
belirten ve makaleyle ilgili bilgileri igeren (bkz: Son Kontrol Listesi) bir mektup; yazinin
elektronik formunu igeren Microsoft Word 2003 ve iizerindeki versiyonlar: ile yazilmis

elektronik dosya ve tiim yazarlarin imzaladigi Telif Hakki Devir Formu eklenerek

gonderilmelidir.

3. Yaymlanmak iizere gonderilen makale ile birlikte yazar bilgilerini i¢eren kapak sayfasi
gonderilmelidir. Kapak sayfasinda, makalenin basligi, yazar veya yazarlarin bagl bulunduklari
kurum ve unvanlari, kendilerine ulasilabilecek adresler, cep, is ve faks numaralart ve e-posta
adresleri yer almalidir (bkz. Son Kontrol Listesi).

4. Dergide, hakem denetiminden gegen calismalar disinda, karar incelemesi, kitap incelemesi,
mevzuat degerlendirmesi ve bilgilendirici notlara da yer verilir. Bu nitelikteki yazilarin kabulii
veya geri ¢evrilmesi, Editorler ve Yayin Kurulu tarafindan yapilir.

5. Gonderilen yazilarla ilgili tiim yazismalar ilk yazarla yapilir.

6. Yazarlarin dergiye gonderdikleri ¢caligmalarin derginin kurallarina uygun oldugu kabul edilir.

Bilimsel arastirma ve etik kurallarina uyulmadigi veya olaganin iizerinde yazim yanlislarinin
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10.

I1.

12.

13.

14.

15.

16.
17.

tespit edildigi yazilar, Editorler ve Yaym Kurulu tarafindan geri ¢evrilir.

Gonderilen ¢alismalarin yazi karakteri Times New Roman ve yazi biiyiikliigii-14 punto olmasi
gereken boliim basliklar: ve 10 punto olmasi gereken dipnotlar disinda- 12 punto olmasi gerekir.
Satir araliklarinin da 1.5 degerinde olmasi gerekir. Yararlanilan kaynaklara iligskin dipnotlar
sayfa altinda yer almalidir.

Yazar/yazarlarin adlari ¢aligmanin bagliginin hemen altinda saga bitisik sekilde verilmelidir.
Ayrica yildiz dipnot seklinde (*) yazarin unvani, kurumu ve e-posta adresi ve telefonu sayfanin
en altinda dipnotta belirtilmelidir.

Caligmalarin baslica su unsurlari igermesi gerekmektedir: Tiirkge Baslik, Tiirk¢e 6z ve anahtar
kelimeler; ingilizce bashk, ingilizce 6z ve anahtar kelimeler; Ingilizce genisletilmis 6zet, ana
metin béliimleri, son notlar ve kaynaklar.

Giris boliimiinden 6nce 100-200 sozciik arasinda ¢aligmanin kapsamini, amacini, ulasilan
sonuglart ve kullanilan yéntemi kaydeden Tiirkge ve Ingilizce 6z ile 600-800 kelimelik
Ingilizce genisletilmis 6zet yer almalidir. Calismanin Ingilizce basligi ingilizce 6ziin iizerinde
yer almalidir. Ingilizce ve Tiirkge 6zlerin altinda galismanin icerigini temsil eden 3 Ingilizce,
3 Tiirk¢e anahtar kelime yer almalidir.

Arastirma yazilarinda sorunsalin betimlendigi ve ¢alismanin 6neminin belirtildigi GIRIS
boliimiini “Amag ve Yontem”, “Bulgular”, “Tartisma ve Sonug”, ”Son Notlar” “Kaynaklar”
ve “Tablolar ve Sekiller” gibi boliimler takip etmelidir. Derleme ve yorum yazilar igin ise,
calismanin O6neminin belirtildigi, sorunsal ve amacin somutlastirildign “Girig” boliimiiniin
ardindan diger bolimler gelmeli ve ¢alisma “Tartigma ve Sonug”, ”Son Notlar”, “Kaynaklar”
ve “Tablolar ve Sekiller” seklinde bitirilmelidir.

Calismanin sonunda, kullanilan kaynaklarin yazar soyadina gore alfabetik siraya dizildigi
kaynakcaya yer verilmelidir. Ayrica eserde kullanilan kaynaklar dipnotunda veya metin
igerisinde kisa olarak yer almalidir.

Eserlerin tablo veya grafik icermesi durumunda ayr1 bir excel dosyasi ile ham verilerin eserle
birlikte gonderilmesi zorunludur. Caligmalarda tablo, grafik ve sekil gibi gostergeler ancak
caligmanin takip edilebilmesi agisindan gereklilik arz ettigi durumlarda, numaralandirilarak,
tanimlayici bir baslik ile birlikte verilmelidir.

Kurallar dahilinde dergimize yayilanmak iizere gonderilen ¢aligmalarin her tiirlii sorumlulugu
ve ¢alismada gegen goriisler yazar/yazarlarina aittir.

Hakem raporlar1 dogrultusunda yazarlardan, metin lizerinde bazi diizeltmeler yapmalari
istenebilir.

Dergiye gonderilen ¢aligmalar yayilansin veya yayinlanmasin geri génderilmez.

Yaym kurulu tarafindan yayinlanmasi uygun bulunan makalelerin tiim yayin haklari,

elektronik ortamda tam metin olarak yayimlamak da dahil olmak iizere Istanbul Universitesi
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Hukuk Fakiiltesi, Ceza Hukuku ve Kriminoloji Arastirma ve Uygulama Merkezi’'ne aittir.
Yazarlar telif haklarini Universite’ye devretmis sayilirlar. Yazarlara telif iicreti ddenmez.

Eser sahibine iki adet dergi gonderilir.
KAYNAKLAR

Derleme yazilari, okuyucular i¢in bir konudaki kaynaklara ulagsmay1 kolaylastiran bir arag
olsa da, her zaman orijinal caligmay1 dogru olarak yansitmaz. Bu yiizden miimkiin oldugunca
yazarlar orijinal galismalari kaynak gostermelidir. Ote yandan, bir konuda gok fazla sayida orijinal
calismanin kaynak gosterilmesi yer israfina neden olabilir. Birka¢ anahtar orijinal ¢alismanin
kaynak gosterilmesi genelde uzun listelerle ayni isi goriir. Ayrica giiniimiizde kaynaklar elektronik
versiyonlara eklenebilmekte ve okuyucular elektronik literatiir taramalariyla yayinlara kolaylikla
ulasabilmektedir.

Kabul edilmis ancak heniiz sayiya dahil edilmemis makaleler Early View olarak yayinlanir ve
bu makalelere atiflar “advance online publication” seklinde verilmelidir. Genel bir kaynaktan elde
edilemeyecek temel bir konu olmadikg¢a “kisisel iletisimlere” atifta bulunulmamalidir. Eger atifta
bulunulursa parantez i¢inde iletisim kurulan kiginin adi ve iletisimin tarihi belirtilmelidir. Bilimsel
makaleler i¢in yazarlar bu kaynaktan yazili izin ve iletisimin dogrulugunu gosterir belge almalidir.
Kaynaklarin dogrulugundan yazar(lar) sorumludur. Tiim kaynaklar metinde belirtilmelidir.

Kaynaklar alfabetik olarak siralanmalidir.

Referans Stilli ve Format1

Ceza Hukuku ve Kriminoloji Dergisi, makalelerinde referans sistemi olarak OSCOLA veya
APA 6 kullanimini benimser. OSCOLA (Oxford Standard for the Citation of Legal Authorities),
Oxford Universitesi tarafindan yaymlanmis bir sistemdir. Ayrintili bilgi ve 6rnekler igin:

https://www.law.ox.ac.uk/research-subject-groups/publications/oscola.

American Psychological Association tarafindan yayinlanan APA 6 hakkinda ayrintilt bilgi

i¢in: http://www.apastyle.org/
APA 6 Referans Stili Ornekleri

Metin i¢inde Kaynak Gésterme
Kaynaklar metinde parantez ig¢inde yazarlarin soyadi ve yayin tarihi yazilarak belirtilmelidir.
Birden fazla kaynak gosterilecekse kaynaklar arasinda (;) isareti kullanilmalidir. Kaynaklar

alfabetik olarak siralanmalidir.
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Ornekler:

Birden fazla kaynak;

(Esin ve ark., 2002; Karasar 1995)

Tek yazarl kaynak;

(Akyolcu, 2007)

Iki yazarl kaynak;

(Saymer ve Demirci 2007, s. 72)

Us, dirt ve bes yazarh kaynak;

Metin i¢inde ilk kullanimda: (Ailen, Ciambrune ve Welch 2000, s. 12—13) Metin iginde
tekrarlayan kullanimlarda: (Ailen ve ark., 2000)

Altive daha ¢ok yazarl kaynak;

(Cavdar ve ark., 2003)

Kaynaklar Boliimiinde Kaynak Gosterme
Kullanilan tiim kaynaklar metnin sonunda ayr1 bir bolim halinde yazar soyadlarina gore

alfabetik olarak numaralandirilmadan verilmelidir.
Kaynak yazimu ile ilgili 6rnekler asagida verilmistir.

Kitap

a) Tiirkge Kitap

Karasar, N. (1995). Arastirmalarda rapor hazirlama (8.bs). Ankara: 3A Egitim Danismanlik Ltd.

b) Tiirkgeye Cevrilmig Kitap

Mucchielli, A. (1991). Zihniyetler (A. Kotil, Cev.). Istanbul: Iletisim Yaymlar1.

¢) Editorlii Kitap

Oren, T., Uney, T. ve Colkesen, R. (Ed.). (2006). Tiirkive bilisim ansiklopedisi. Istanbul:
Papatya Yayncilik.

d) Cok Yazarh Tiirkce Kitap

Tonta, Y., Bitirim, Y. ve Sever, H. (2002). Tiirk¢e arama motorlarinda performans
degerlendirme. Ankara: Total Bilisim.

e) Ingilizce Kitap

KamienR., & Kamien A. (2014). Music: An appreciation. New York, NY: McGraw-Hill Education.

) Ingilizce Kitap icerisinde Boliim

Bassett, C. (2006). Cultural studies and new media. In G. Hall & C. Birchall (Eds.), New cultural

studies: Adventures in theory (pp. 220-237). Edinburgh, UK: Edinburgh University Press.
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) Tiirkce Kitap Icerisinde Béliim

Erkmen, T. (2012). Orgiit kiiltiirii: Fonksiyonlar1, dgeleri, isletme yonetimi ve liderlikteki
énemi. M. Zencirkiran (Ed.), Orgiit sosyolojisi kitab: iginde (s. 233—263). Bursa: Dora
Basim Yayin.

h) Yayimcinin ve Yazarin Kurum Oldugu Yayin

Tiirk Standartlan Enstitiisti. (1974). Adlandirma ilkeleri. Ankara: Yazar.

Makale

a) Tiirk¢ce Makale

Mutlu, B. ve Savaser, S. (2007). Cocugu ameliyat sonrast yogun bakimda olan ebeveynlerde
stres nedenleri ve azaltma girisimleri. Istanbul Universitesi Florence Nightingale
Hemyirelik Dergisi, 15(60), 179-182.

b) Ingilizce Makale

de Cillia, R., Reisigl, M., & Wodak, R. (1999). The discursive construction of national
identity.  Discourse and  Society, 10(2), 149-173. http://dx.doi.org/10.1177/
0957926599010002002

¢) Yediden Fazla Yazarli Makale

Lal, H., Cunningham, A. L., Godeaux, O., Chlibek, R., Diez-Domingo, J., Hwang, S.-J. ...
Heineman, T. C. (2015). Efficacy of an adjuvanted herpes zoster subunit vaccine in older
adults. New England Journal of Medicine, 372, 2087-2096. http://dx.doi.org/10.1056/
NEJMoal501184

d) DOI'’si Olmayan Online Edinilmis Makale

Al, U. ve Dogan, G. (2012). Hacettepe Universitesi Bilgi ve Belge Yénetimi Béliimii tezlerinin
atif analizi. Tiirk Kiitiiphaneciligi, 26, 349-369. Erisim adresi: http://www.tk.org.tr/

e) DOI'’si Olan Makale

Turner, S. J. (2010). Website statistics 2.0: Using Google Analytics to measure library
website effectiveness. Technical Services Quarterly, 27, 261-278. http://dx.doi.
org/10.1080/07317131003765910

f) Advance Online Olarak Yayimlannus Makale

Smith, J. A. (2010). Citing advance online publication: A review. Journal of Psychology. Advance
online publication. http://dx.doi.org/10.1037/a45d7867

g) Popiiler Dergi Makalesi

Semercioglu, C. (2015, Haziran). Siradanhigin rayihasi. Sabit Fikir, 52, 38-39.


http://dx.doi.org/10.1177/0957926599010002002
http://dx.doi.org/10.1177/0957926599010002002
http://dx.doi.org/10.1056/NEJMoa1501184
http://dx.doi.org/10.1056/NEJMoa1501184
http://www.tk.org.tr/
http://dx.doi.org/10.1080/07317131003765910
http://dx.doi.org/10.1080/07317131003765910
http://dx.doi.org/10.1037/a45d7867
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Tez, Sunum, Bildiri

a) Tiirkge Tezler

Sar1, E. (2008). Kiiltiir kimlik ve politika: Mardin de kiiltiirlerarasilik. (Doktora Tezi). Ankara
Universitesi Sosyal Bilimler Enstitiisii, Ankara.

b)Ticari Veritabaninda Yer Alan Yiiksek Lisans Ya da Doktora Tezi

Van Brunt, D. (1997). Networked consumer health information systems (Doctoral dissertation).
Available from ProQuest Dissertations and Theses. (UMI No. 9943436)

¢) Kurumsal Veritabaninda Yer Alan Ingilizce Yiiksek Lisans/Doktora Tezi

Yaylali-Y1ldiz, B. (2014). University campuses as places of potential publicness: Exploring the
politicals, social and cultural practices in Ege University (Doctoral dissertation). Retrieved
from: Retrieved from http:/library.iyte.edu.tr/tr/hizli-erisim/iyte-tez-portali

d) Web’de Yer Alan Ingilizce Yiiksek Lisans/Doktora Tezi

Tonta, Y. A. (1992). An analysis of search failures in online library catalogs (Doctoral
dissertation, University of California, Berkeley). Retrieved from http://yunus.hacettepe.
edu.tr/~tonta/yayinlar/phd/ickapak.html

e) Dissertations Abstracts International’da Yer Alan Yiiksek Lisans/Doktora Tezi

Appelbaum, L. G. (2005). Three studies of human information processing: Texture amplification,
motion representation, and figure-ground segregation. Dissertation Abstracts International:
Section B. Sciences and Engineering, 65(10), 5428.

f) Sempozyum Katkist

Krinsky-McHale, S. J., Zigman, W. B., & Silverman, W. (2012, August). Are neuropsychiatric
symptoms markers of prodromal Alzheimer’s disease in adults with Down syndrome? In
W. B. Zigman (Chair), Predictors of mild cognitive impairment, dementia, and mortality
in adults with Down syndrome. Symposium conducted at American Psychological
Association meeting, Orlando, FL.

g) Online Olarak Erisilen Konferans Bildiri Ozeti

Cinar, M., Dogan, D. ve Seferoglu, S. S. (2015, Subat). Egitimde dijital araglar: Google sinif
uygulamas: iizerine bir degerlendirme [Oz]. Akademik Bilisim Konferansinda sunulan
bildiri, Anadolu Universitesi, Eskisehir. Erisim adresi: http:/ab2015.anadolu.edu.tr /index.
php?menu=5&submenu=27

h) Diizenli Olarak Online Yayimlanan Bildiriler

Herculano-Houzel, S., Collins, C. E., Wong, P., Kaas, J. H., & Lent, R. (2008). The basic
nonuniformity of the cerebral cortex. Proceedings of the National Academy of Sciences,
105, 12593-12598. http://dx.doi.org/10.1073/pnas.0805417105


http://library.iyte.edu.tr/tr/hizli-erisim/iyte-tez-portali
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http://ab2015.anadolu.edu.tr
http://dx.doi.org/10.1073/pnas.0805417105
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i) Kitap Seklinde Yayimlanan Bildiriler

Schneider, R. (2013). Research data literacy. S. Kurbanoglu ve ark. (Ed.), Communications in
Computer and Information Science: Vol. 397. Worldwide Communalities and Challenges in
Information Literacy Research and Practice iginde (s. 134-140). Cham, Isvicre: Springer.
http://dx.doi.org/10.1007/978-3-319-03919-0

J) Kongre Bildirisi

Cepni, S., Bacanak A. ve Ozsevgeg T. (2001, Haziran). Fen bilgisi 6gretmen adaylarinin fen
branglarina karsi tutumlari ile fen branslarindaki basarilarinin iligkisi. X. Ulusal Egitim

Bilimleri Kongresi’nde sunulan bildiri, Abant izzet Baysal Universitesi, Bolu

Diger Kaynaklar

a) Gazete Yazist

Toker, C. (2015, 26 Haziran). ‘Unutma’ notlart. Cumhuriyet, s. 13.

b) Online Gazete Yazist

Tamer, M. (2015, 26 Haziran). E-ticaret hamle yapmak i¢in tiiketiciyi bekliyor. Milliyet. Erisim
adresi: http://www.milliyet

c) Web Page/Blog Post

Bordwell, D. (2013, June 18). David Koepp: Making the world movie-sized [Web log post].
Retrieved from http://www.davidbordwell.net/blog/page/27/

d) Online Ansiklopedi/Sozliik

Bilgi mimarisi. (2014, 20 Aralik). Vikipedi i¢inde. Erigim adresi: http:/tr.wikipedia.org/wiki/
Bilgi mimarisi

Marcoux, A. (2008). Business ethics. In E. N. Zalta (Ed.), The Stanford encyclopedia of
philosophy. Retrieved from http://plato.stanford.edu/entries/ethics-business/

OSCOLA Referans Stili Ornekleri

Primary Sources
Do not use full stops in abbreviations. Separate citations with a semi-colon.
Cases
Give the party names, followed by the neutral citation, followed by the Law Reports citation (eg
AC, Ch, QB). If there is no neutral citation, give the Law Reports citation followed by the court in
brackets. If the case is not reported in the Law Reports, cite the All ER or the WLR, or failing that
a specialist report.
Corr v IBC Vehicles Ltd [2008] UKHL 13, [2008] 1 AC 884.
R (Roberts) v Parole Board [2004] EWCA Civ 1031, [2005] QB 410.
Page v Smith [1996] AC 155 (HL).


http://dx.doi.org/10.1007/978-3-319-03919-0
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http://www.davidbordwell.net/blog/page/27/
http://tr.wikipedia.org/wiki/Bilgi_mimarisi
http://tr.wikipedia.org/wiki/Bilgi_mimarisi
http://plato.stanford.edu/entries/ethics-business/
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When pinpointing, give paragraph numbers in square brackets at the end of the citation. If the
judgment has no paragraph numbers, provide the page number pinpoint after the court.
Callery v Gray [2001] EWCA Civ 1117, [2001] 1 WLR 2112 [42], [45].
Bunt v Tilley [2006] EWHC 407 (QB), [2006] 3 All ER 336 [1]-[37].
R v Leeds County Court, ex p Morris [1990] QB 523 (QB) 530-31.
If citing a particular judge:
Arscott v The Coal Authority [2004] EWCA Civ 892, [2005] Env LR 6 [27] (Laws LJ).
Statutes and statutory instruments
Act of Supremacy 1558.
Human Rights Act 1998, s 15(1)(b).
Penalties for Disorderly Behaviour (Amendment of Minimum Age) Order 2004, SI
2004/3166.
EU legislation and cases
Consolidated Version of the Treaty on European Union [2008] OJ C115/13.
Council Regulation (EC) 139/2004 on the control of concentrations between undertakings
(EC Merger Regulation) [2004] OJ L24/1, art 5.
Case C-176/03 Commission v Council [2005] ECR 1-7879, paras 47—48.
European Court of Human Rights
Omojudi v UK (2009) 51 EHRR 10.
Osman v UK ECHR 1998-VIII 3124.
Balogh v Hungary App no 47940/99 (ECHR, 20 July 2004).
Simpson v UK (1989) 64 DR 188.

Secondary Sources
Books
Give the author’s name in the same form as in the publication, except in bibliographies, where
you should give only the surname followed by the initial(s). Give relevant information about
editions, translators and so forth before the publisher, and give page numbers at the end of the
citation, after the brackets.
Thomas Hobbes, Leviathan (first published 1651, Penguin 1985) 268.
Gareth Jones, Goff and Jones: The Law of Restitution (1st supp, 7th edn, Sweet & Maxwell
2009).
K Zweigert and H K6tz, An Introduction to Comparative Law (Tony Weir tr, 3rd edn, OUP
1998).
Contributions to edited books
Francis Rose, ‘The Evolution of the Species’ in Andrew Burrows and Alan Rodger (eds),
Mapping the Law: Essays in Memory of Peter Birks (OUP 2006).
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Encyclopedias
Halsbury s Laws (5th edn, 2010) vol 57, para 53.
Journal articles
Paul Craig, ‘Theory, “Pure Theory” and Values in Public Law’ [2005] PL 440.
When pinpointing, put a comma between the first page of the article and the page pinpoint.
JAG Griffith, ‘The Common Law and the Political Constitution’(2001) 117 LQR 42, 64.
Online journals
Graham Greenleaf, ‘The Global Development of Free Access to Legal Information’ (2010)
1(1) EJLT < http://ejlt.org//article/view/17 > accessed 27 July 2010.
Command papers and Law Commission reports
Department for International Development, Eliminating World Poverty: Building our
Common Future (White Paper, Cm 7656, 2009) ch 5.
Law Commission, Reforming Bribery (Law Com No 313, 2008) paras 3.12-3.17.
Websites and blogs
Sarah Cole, “Virtual Friend Fires Employee’ (Naked Law, 1 May 2009)
<www.nakedlaw.com/2009/05/index.html> accessed 19 November 2009.
Newspaper articles

Jane Croft, ‘Supreme Court Warns on Quality’ Financial Times (London, 1 July 2010) 3.
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DESCRIPTION

Journal of Penal Law and Criminology (Ceza Hukuku ve Kriminoloji Dergisi) is an open
access, peer-reviewed, scholarly journal published biannually in June and December. It has been
an official publication of Istanbul University Faculty of Law, Criminal Law and Criminology

Research and Practice Center.

AIM and SCOPE

Journal of Penal Law and Criminology (Ceza Hukuku ve Kriminoloji Dergisi) focuses
primarily on penal law and criminology, and also welcomes the articles on subjects related
with crime and criminality. The journal aims to offer an international platform for exchange of
knowledge and contribute to the field in all aspects with high quality content. Besides articles
in Turkish, articles in English, German, French, Spanish and Italian are included within the
journal. The target group of the journal consists of academicians, researchers, professionals,

students, related professional and academic bodies and institutions.

EDITORIAL POLICIES AND PEER REVIEW PROCESS

Publication Policy
The subjects covered in the manuscripts submitted to the Journal for publication must be in
accordance with the aim and scope of the journal. The journal gives priority to original research

papers submitted for publication.

General Principles

Only those manuscripts approved by its every individual author and that were not published
before in or sent to another journal are accepted for evaluation.

Submitted manuscripts that pass preliminary control are scanned for plagiarism using
iThenticate software. After plagiarism check, the eligible ones are evaluated by editor-in-chief
for their originality, methodology, the importance of the subject covered and compliance with the
journal scope.

Short presentations that took place in scientific meetings can be referred if indicated in the
article. The editor sends the paper matching the formal rules to three national/international referees
for evaluation and gives green light for publication upon modification by the author in accordance
with the referees’ claims.

In case that the manuscript is translation, the editor sends it to one referee. Changing the name



INFORMATION FOR AUTHORS

of an author (omission, addition or order) in papers submitted to the Journal requires written
permission of all declared authors.
Refused manuscripts and graphics are not returned to the author.

The copyright of the published articles and pictures belong to the Journal.

Author Responsibilities

It is authors’ responsibility to ensure that the article is in accordance with scientific
and ethical standards and rules. And authors must ensure that submitted work is original.
They must certify that the manuscript has not previously been published elsewhere or is not
currently being considered for publication elsewhere, in any language. Applicable copyright
laws and conventions must be followed. Copyright material (e.g. tables, figures or extensive
quotations) must be reproduced only with appropriate permission and acknowledgement. Any
work or words of other authors, contributors, or sources must be appropriately credited and
referenced.

All the authors of a submitted manuscript must have direct scientific and academic
contribution to the manuscript. The author(s) of the original research articles is defined as a

9 <

person who is significantly involved in “conceptualization and design of the study”, “collecting
the data”, “analyzing the data”, “writing the manuscript”, “reviewing the manuscript with a
critical perspective” and “planning/conducting the study of the manuscript and/or revising it”.
Fund raising, data collection or supervision of the research group are not sufficient roles to be
accepted as an author. The author(s) must meet all these criteria described above. The order
of names in the author list of an article must be a co-decision and it must be indicated in the

Copyright Transfer Form.

The individuals who do not meet the authorship criteria but contributed to the study must take
place in the acknowledgement section. Individuals providing technical support, assisting writing,
providing a general support, providing material or financial support are examples to be indicated
in acknowledgement section.

All authors must disclose all issues concerning financial relationship, conflict of interest, and
competing interest that may potentially influence the results of the research or scientific judgment.
When an author discovers a significant error or inaccuracy in his/her own published paper, it is
the author’s obligation to promptly cooperate with the Editor-in-Chief to provide retractions or

corrections of mistakes.

Responsibility for the Editors, Reviewers and Review Process
Editors evaluate manuscripts for their scientific content without regard to ethnic origin,

gender, sexual orientation, citizenship, religious belief, political or philosophy of the authors.
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They provide a fair double-blind peer review of the submitted articles for publication. They
ensure that all the information related to submitted manuscripts is kept as confidential before
publishing.

Editors are responsible for the contents and overall quality of the publication. They must
publish errata pages or make corrections when needed.

Editor does not allow any conflicts of interest between the authors, editors and reviewers. Only
he has the full authority to assign a reviewer and is responsible for final decision for publication of
the manuscripts in the Journal.

Reviewers evaluate manuscripts based on content without regard to ethnic origin, gender,
sexual orientation, citizenship, religious belief, political or philosophy of the authors. They must
have no conflict of interest with respect to the research, the authors and/or the research funders.
Their judgments must be objective.

Reviewers should identify the relevant published work that has not been cited by the authors.
They must ensure that all the information related to submitted manuscripts is kept as confidential
and must report to the Editor if they are aware of copyright infringement and plagiarism on the
author’s side.

A reviewer who feels unqualified to review the topic of a manuscript or knows that its
prompt review will be impossible should notify the Editor and excuse himself from the review
process.

The editor informs the reviewers that the manuscripts are confidential information and that
this is a privileged interaction. The reviewers and editorial board cannot discuss the manuscripts
with other persons. The reviewers are not allowed to have copies of the manuscripts for personal
use and they cannot share manuscripts with others. Unless the authors and editor permit, the
reviews of referees cannot be published or disclosed. The anonymity of the referees is important.
In particular situations, the editor may share the review of one reviewer with other reviewers to

clarify a particular point.

OPEN ACCESS STATEMENT

Journal of Penal Law and Criminology (Ceza Hukuku ve Kriminoloji Dergisi) is an open
access journal which means that all content is freely available without charge to the user or his/her
institution. Users are allowed to read, download, copy, print, search, or link to the full texts of the
articles in this journal without asking prior permission from the publisher or the author. This is in

accordance with the BOAI definition of open access.
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PUBLICATION ETHICS AND PUBLICATION MALPRACTICE STATEMENT

Standards and Principles

Journal of Penal Law and Criminology (Ceza Hukuku ve Kriminoloji Dergisi) is committed to
upholding the highest standards of publication ethics and pays regard to Principles of Transparency
and Best Practice in Scholarly Publishing published by the Committee on Publication Ethics (COPE),
the Directory of Open Access Journals (DOAJ), the Open Access Scholarly Publishers Association
(OASPA), and the World Association of Medical Editors (WAME) on https://publicationethics.org/
resources/guidelines-new/principles-transparency-and-best-practice-scholarly-publishing

All submissions must be original, unpublished (including as full text in conference proceedings),
and not under the review of any other publication synchronously. Each manuscript is reviewed by
one of the editors and at least two referees under double-blind peer review process. Plagiarism,
duplication, fraud authorship/denied authorship, research/data fabrication, salami slicing/salami
publication, breaching of copyrights, prevailing conflict of interest are unnethical behaviors.

All manuscripts not in accordance with the accepted ethical standards will be removed from
the publication. This also contains any possible malpractice discovered after the publication. In
accordance with the code of conduct we will report any cases of suspected plagiarism or duplicate

publishing.

MANUSCRIPT ORGANIZATION AND FORMAT

1. Manuscripts should be submitted online via http://jplc.istanbul.edu.tr

2. All the manuscripts submitted must be accompanied by a cover letter indicating that the
manuscript is intended for publication, specifying the article category (i.e. research article etc.)
and including information about the manuscript (see the Submission Checklist). In addition, a

Copyright Transfer Form that has to be signed by all authors must be submitted.

3. Atitle page including author information must be submitted together with the manuscript. The
title page is to include fully descriptive title of the manuscript and, affiliation, title, e-mail
address, postal address, phone and fax number of the author(s) (see The Submission Checklist).

4. Apart from peer-reviewed manuscripts, reviews of judgements, book reviews, legislation
assessments and informative notes are included within the Journal. The acceptance or the
rejection of the above mentioned works is made by the Editorial Board.

5. All correspondence will be sent to the first-named author unless otherwise specified.

6. It is accepted that the submitted manuscripts are in line with the journal’s rules. In case that
violation of scientific research and ethical rules and too many writing errors are detected the

manuscript would be rejected by the Editorial Board.
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10.

I1.

12.

13.

14.

15.
16.
17.

The typeface of the submited manuscripts should be Times New Roman and font size should
be 12-point, except for chapter headings which should be 14-point and footnotes which should
be 10-point. Line spacing should be 1.5 pt. The footnotes must be placed at the bottom of the
page.

The name(s) of author(s) should be given just beneath the title of the study aligned to the right.
Also the affiliation, title, e-mail and phone of the author(s) must be indicated on the bottom of
the page as a footnote marked with an asterisk (*).

The manuscripts should contain mainly these components: title, abstract and keywords;
extended abstract, sections, footnotes and references.

Before the introduction part, there should be an abstract between 180 and 200 words in Turkish
and English and an extended abstract only in English between 600-800 words, summarizing the
scope, the purpose, the results of the study and the methodology used. Underneath the abstracts,
three keywords that inform the reader about the content of the study should be specified in
Turkish and in English.

Research article sections are ordered as follows: “Introduction”, “Aim and Methodology”,
“Findings”, “Discussion and Conclusion”, “Endnotes” , “References” and “Tables and Figures”.
For review and commentary articles, the article should start with the “Introduction” section
where the purpose and the method is mentioned, go on with the other sections; and it should be
finished with “Discussion and Conclusion” section followed by “Endnotes”, “References” and
“Tables and Figures”.

A bibliography in alphabetical order according to the surname of the author/authors must be
placed at the end of the manuscript. Besides, the sources used in the work should be placed
within the footnotes or briefly in the text.

If the manuscript includes a table or graphic, raw data must be submitted as a separate Excel file
togather with the manuscript Word file. Tables, graphs and figures can be given with a number
and a defining title if it is necessary to follow the idea of the article.

Authors are responsible for all statements made in their work submitted to the Journal for
publication.

The author(s) can be asked to make some changes in their articles due to peer reviews.

The manuscripts submitted to the journal will not be returned whether they are published or not.
If the manuscpript is accepted for publication, all the publication rights, including online
publication as full text belong to the Istanbul University, Faculty of Law, Criminal Law and
Criminology Research and Practice Center. It would be deemed that author/authors has/have
transferred copyrights to the University. Besides, no royalty is paid to the author/authors. Two

copies of the Journal are sent to the author/authors.



INFORMATION FOR AUTHORS

REFERENCES

Although references to review articles can be an efficient way to guide readers to a body of
literature, review articles do not always reflect original work accurately. Readers should therefore
be provided with direct references to original research sources whenever possible. On the other
hand, extensive lists of references to original work on a topic can use excessive space on the printed
page. Small numbers of references to key original papers often serve as well as more exhaustive
lists, particularly since references can now be added to the electronic version of published papers,
and since electronic literature searching allows readers to retrieve published literature efficiently.
Papers accepted but not yet included in the issue are published online in the Early View section and
they should be cited as “advance online publication”. Citing a “personal communication” should be
avoided unless it provides essential information not available from a public source, in which case
the name of the person and date of communication should be cited in parentheses in the text. For
scientific articles, written permission and confirmation of accuracy from the source of a personal

communication must be obtained.

Reference Style and Format

Journal of Penal Law and Criminology offers two options of referencing style. Authors could
use either OSCOLA or APA 6. OSCOLA (Oxford Standard for the Citation of Legal Authorities)
is published by the University of Oxford and detail and examples about the style can be found at
https://www.law.ox.ac.uk/research-subject-groups/publications/oscola

Detail about the American Psychological Association’s APA 6 can be found at

http://www.apastyle.org

APA6 Reference Examples

Citations in the Text
Citations must be indicated with the author surname and publication year within the parenthesis.

If more than one citation is made within the same paranthesis, separate them with (;).

Samples:

More than one citation;

(Esin et al., 2002; Karasar, 1995)
Citation with one author;
(Akyolcu, 2007)
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Citation with two authors;

(Saymer & Demirci, 2007)

Citation with three, four, five authors;

First citation in the text: (Ailen, Ciambrune, & Welch, 2000) Subsequent citations in the text:
(Ailen et al., 2000)

Citations with more than six authors;

(Cavdar et al., 2003)

Citations in the Reference
All the citations done in the text should be listed in the References section in alphabetical
order of author surname without numbering. Below given examples should be considered in

citing the references.

Basic Reference Types

Book

a) Turkish Book

Karasar, N. (1995). Arastirmalarda rapor hazirlama (8" ed.) [Preparing research reports].
Ankara, Turkey: 3A Egitim Danismanlik Ltd.

b) Book Translated into Turkish

Mucchielli, A. (1991). Zihniyetler [Mindsets] (A. Kotil, Trans.). Istanbul, Turkey: Iletisim
Yaymlart.

¢) Edited Book

Oren, T., Uney, T., & Cdlkesen, R. (Eds.). (2006). Tiirkiye bilisim ansiklopedisi [Turkish
Encyclopedia of Informatics]. Istanbul, Turkey: Papatya Yayincilik.

d) Turkish Book with Multiple Authors

Tonta, Y., Bitirim, Y., & Sever, H. (2002). Tiirkce arama motorlarinda performans
degerlendirme [Performance evaluation in Turkish search engines]. Ankara, Turkey:
Total Biligim.

e) Book in English

Kamien R., & Kamien A. (2014). Music: An appreciation. New York, NY: McGraw-Hill
Education.

P Chapter in an Edited Book

Bassett, C. (2006). Cultural studies and new media. In G. Hall & C. Birchall (Eds.), New
cultural studies: Adventures in theory (pp. 220-237). Edinburgh, UK: Edinburgh

University Press.
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g) Chapter in an Edited Book in Turkish

Erkmen, T. (2012). Orgiit kiiltiiri: Fonksiyonlari, dgeleri, isletme y&netimi ve liderlikteki
o6nemi [Organization culture: Its functions, elements and importance in leadership and
business management]. In M. Zencirkiran (Ed.), Orgiit sosyolojisi [Organization sociology]
(pp. 233-263). Bursa, Turkey: Dora Basim Yayin.

h) Book with the same organization as author and publisher

American Psychological Association. (2009). Publication manual of the American psychological

association (6™ ed.). Washington, DC: Author.

Article

a) Turkish Article

Mutlu, B., & Savaser, S. (2007). Cocugu ameliyat sonras1 yogun bakimda olan ebeveynlerde
stres nedenleri ve azaltma girisimleri [Source and intervention reduction of stress for
parents whose children are in intensive care unit after surgery]. Istanbul University Florence
Nightingale Journal of Nursing, 15(60), 179-182.

b) English Article

de Cillia, R., Reisigl, M., & Wodak, R. (1999). The discursive construction of national
identity.  Discourse and  Society, 10(2), 149-173. http://dx.doi.org/10.1177/
0957926599010002002

¢) Journal Article with DOI and More Than Seven Authors

Lal, H., Cunningham, A. L., Godeaux, O., Chlibek, R., Diez-Domingo, J., Hwang, S.-J. ...
Heineman, T. C. (2015). Efficacy of an adjuvanted herpes zoster subunit vaccine in older
adults. New England Journal of Medicine, 372, 2087-2096. http://dx.doi.org/10.1056/
NEJMoal501184

d) Journal Article from Web, without DOI

Sidani, S. (2003). Enhancing the evaluation of nursing care effectiveness. Canadian Journal of
Nursing Research, 35(3), 26-38. Retrieved from http://cjnr.mcgill.ca

e) Journal Article wih DOI

Turner, S. J. (2010). Website statistics 2.0: Using Google Analytics to measure library
website effectiveness. Technical Services Quarterly, 27, 261-278. http://dx.doi.org/
10.1080/07317131003765910

f) Advance Online Publication

Smith, J. A. (2010). Citing advance online publication: A review. Journal of Psychology. Advance
online publication. http://dx.doi.org/ 10.1037/a45d7867

g) Article in a Magazine

Henry, W. A., II1. (1990, April 9). Making the grade in today’s schools. Time, 135, 28-31.


http://dx.doi.org/10.1177/0957926599010002002
http://dx.doi.org/10.1177/0957926599010002002
http://dx.doi.org/10.1056/NEJMoa1501184
http://dx.doi.org/10.1056/NEJMoa1501184
http://cjnr.mcgill.ca
http://dx.doi.org/10.1080/07317131003765910
http://dx.doi.org/10.1080/07317131003765910
http://dx.doi.org/
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Doctoral Dissertation, Master’s Thesis, Presentation, Proceeding

a) Dissertation/Thesis from a Commercial Database

Van Brunt, D. (1997). Networked consumer health information systems (Doctoral dissertation).
Available from ProQuest Dissertations and Theses database. (UMI No. 9943436)

b) Dissertation/Thesis from an Institutional Database

Yaylali-Yildiz, B. (2014). University campuses as places of potential publicness: Exploring the
politicals, social and cultural practices in Ege University (Doctoral dissertation). Retrieved
from Retrieved from: http://library.iyte.edu.tr/tr/hizli-erisim/iyte-tez-portali

¢) Dissertation/Thesis from Web

Tonta, Y. A. (1992). An analysis of search failures in online library catalogs (Doctoral
dissertation, University of California, Berkeley). Retrieved from http://yunus.hacettepe.
edu.tr/~tonta/yayinlar /phd/ickapak.html

d) Dissertation/Thesis abstracted in Dissertations Abstracts International

Appelbaum, L. G. (2005). Three studies of human information processing: Texture amplifica-
tion, motion representation, and figure-ground segregation. Dissertation Abstracts
International: Section B. Sciences and Engineering, 65(10), 5428.

e) Symposium Contribution

Krinsky-McHale, S. J., Zigman, W. B., & Silverman, W. (2012, August). Are neuropsychiatric
symptoms markers of prodromal Alzheimer’s disease in adults with Down syndrome? In
W. B. Zigman (Chair), Predictors of mild cognitive impairment, dementia, and mortality
in adults with Down syndrome. Symposium conducted at the meeting of the American
Psychological Association, Orlando, FL.

) Conference Paper Abstract Retrieved Online

Liu, S. (2005, May). Defending against business crises with the help of intelligent agent based
early warning solutions. Paper presented at the Seventh International Conference on
Enterprise Information Systems, Miami, FL. Abstract retrieved from http://www.iceis.org/
iceis2005/abstracts_2005.htm

g) Conference Paper - In Regularly Published Proceedings and Retrieved Online

Herculano-Houzel, S., Collins, C. E., Wong, P., Kaas, J. H., & Lent, R. (2008). The basic
nonuniformity of the cerebral cortex. Proceedings of the National Academy of Sciences,
105, 12593-12598. http://dx.doi.org/10.1073/pnas.0805417105

h) Proceeding in Book Form

Parsons, O. A., Pryzwansky, W. B., Weinstein, D. J., & Wiens, A. N. (1995). Taxonomy for
psychology. In J. N. Reich, H. Sands, & A. N. Wiens (Eds.), Education and training
beyond the doctoral degree: Proceedings of the American Psychological Association
National Conference on Postdoctoral Education and Training in Psychology (pp. 45-50).

Washington, DC: American Psychological Association.


http://library.iyte.edu.tr/tr/hizli-erisim/iyte-tez-portali
http://yunus.hacettepe.edu.tr/~tonta/yayinlar
http://yunus.hacettepe.edu.tr/~tonta/yayinlar
http://www.iceis.org/iceis2005/abstracts_2005.htm
http://www.iceis.org/iceis2005/abstracts_2005.htm
http://dx.doi.org/10.1073/pnas.0805417105
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i) Paper Presentation
Nguyen, C. A. (2012, August). Humor and deception in advertising: When laughter may
not be the best medicine. Paper presented at the meeting of the American Psychological

Association, Orlando, FL.

Other Sources

a) Newspaper Article

Browne, R. (2010, March 21). This brainless patient is no dummy. Sydney Morning Herald, 45.

b) Newspaper Article with no Author

New drug appears to sharply cut risk of death from heart failure.(1993, July 15). The Washington
Post, p. Al12.

¢) Web Page/Blog Post

Bordwell, D. (2013, June 18). David Koepp: Making the world movie-sized [Web log post].
Retrieved from http://www.davidbordwell.net/blog/page/27/

d) Online Encyclopedia/Dictionary

Ignition. (1989). In Oxford English online dictionary (2™ ed.). Retrieved from http://
dictionary.oed.com

Marcoux, A. (2008). Business ethics. In E. N. Zalta (Ed.). The Stanford encyclopedia of
philosophy. Retrieved from http://plato.stanford.edu/entries/ethics-business/

OSCOLA Reference Examples

Primary Sources
Do not use full stops in abbreviations. Separate citations with a semi-colon.
Cases
Give the party names, followed by the neutral citation, followed by the Law Reports citation (eg
AC, Ch, QB). If there is no neutral citation, give the Law Reports citation followed by the court in
brackets. If the case is not reported in the Law Reports, cite the All ER or the WLR, or failing that
a specialist report.
Corr v IBC Vehicles Ltd [2008] UKHL 13, [2008] 1 AC 884.
R (Roberts) v Parole Board [2004] EWCA Civ 1031, [2005] QB 410.
Page v Smith [1996] AC 155 (HL).
When pinpointing, give paragraph numbers in square brackets at the end of the citation. If the
judgment has no paragraph numbers, provide the page number pinpoint after the court.
Callery v Gray [2001] EWCA Civ 1117, [2001] 1 WLR 2112 [42], [45].
Bunt v Tilley [2006] EWHC 407 (QB), [2006] 3 All ER 336 [1]-[37].
R v Leeds County Court, ex p Morris [1990] QB 523 (QB) 530-31.


http://www.davidbordwell.net/blog/page/27/
http://dictionary.oed.com
http://dictionary.oed.com
http://plato.stanford.edu/entries/ethics-business/
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If citing a particular judge:
Arscott v The Coal Authority [2004] EWCA Civ 892, [2005] Env LR 6 [27] (Laws LJ).
Statutes and statutory instruments
Act of Supremacy 1558.
Human Rights Act 1998, s 15(1)(b).
Penalties for Disorderly Behaviour (Amendment of Minimum Age) Order 2004, SI
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