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Dear Readers,

Our journal, which has been indexed in the Web of Science for the past three issues, is here
for you with the latest issue. The Journal of Penal Law and Criminolgy aims to develop its content to
contribute to academica. This issue serves the same aim.

To institutionalize the publication process, the article submission, editing, and referee phases
have continued to be conducted using the ScholarOne system. Therewith, the Journal of Penal
Law and Criminology, already having competent national referees, has the opportunity to include
international referees in its process, thereby fortifying the academic standing of the journal.

In this issue, Abdullah Batuhan Baytaz has examined the concept of “Detention on Remand,”
which was used under Turkish Criminal Procedure for the first time in a 2011 judgment of the
Turkish Court of Cassation, in relation to the length of pretrial, therewith providing a comprehensive
overview of Article 102 of the Turkish Code of Criminal Procedure.

Halil Cesur’s article in this issue contains a comparison of Turkish and English law and practice in
relation to the investigation, prosecution, and evidence rules.

Tuba Kelep Pekmez has written a general evaluation article on likely penal law discourse related
to artifical intelligence studies. In her article, she has covered criminal responsibility arising from the
use of autonomous vehicles under Turkish Law.

Mansour Rahmdel is included among our authors in this issue with his article on the right to
privacy in Iranian Penal Law. In this contribution, he evaluates the right to privacy in the context
of security of residence, respect for phsycial and mental integrity, and professional secrecy and
communication, thereby offering an opportunity for comparative understanding of Iranian Penal Law.

Last, you will find in this issue Colby Valentine's article, which is oriented toward his doctoral
thesis, and in which he has examined variations in the behaviors of persons convicted to prison
sentences, in accordacne with their sex and age. Valentine’s study, which used data on 137,500
prisoners undergoing prison sentences in Florida State Prison between 1995-2000, is a criminological
contribution to this issue.

The Journal of Penal Law and Criminology has been converted into a journal in which English
language contributions are dominant, particularly through its name, with the purpose of this
being to expand, develop, and manintain academic relations with peers in different countries and
to solidify the Journal of Penal Law and Criminology’s position as a journal published in Turkey but
with an international reputation. Thus, in line with the stated publishing policy of our journal, as
the editorial board, we hope that publishing in Turkey in English will have a positive effect on the
international reputation of Turkish journals.

Hoping that this issue provides a valuable contribution and benefit to our readers, we present it
to you with appreciation and with many thanks to all contributors.

Prof. Dr. Adem SOZUER

Istanbul University Faculty of Law

Director of Criminal Law and Criminology Research and Application Center
Editor-in-Chief
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Hiikme Bagh Tutukluluk

Detention on Remand

Abdullah Batuhan BAYTAZ!

Dr. Ogr. Uyesi, istanbul Universitesi, Hukuk Fakiiltesi, Ceza ve Ceza Muhakemesi Hukuk Anabilim Dali,
Istanbul, Tiirkiye

0oz

Tirk hukukunda azami tutukluluk siiresi Ceza Muhakemesi Kanunu'nun 102. maddesinde kaleme alinmistir. ilgili
maddede kaleme alinan azami sureler, ceza muhakemesi stirecinin tamami icin gecerlidir. Ancak Yargitay ve Anayasa
Mahkemesi'nin tutuklamanin azami stiresine iliskin verdikleri kararlarinda, tutuklulugu isnada bagl tutukluluk — hiikkme
bagli tutukluluk seklinde ikiye ayirmaktadir. Bu ayrima gore, ilk derece mahkemesinin karari vermesine kadar gecen
siirede yapilan tutuklamaya “isnada bagl tutukluluk” seklinde nitelendirilmektedir. ilk derece mahkemesince kararin
verilmesiyle kararin kesinlesmesine kadar gegen sure zarfindaki tutuklamaya ise hitkme bagli tutuklama denilmektedir.
Stollenwerk kararinda, AIHM, kisinin hiirriyetinin, ortada herhangi bir mahkamiyet karari olmaksizin sinirlanmasina
sebebiyet veren tutuklama koruma tedbiri bakimindan Uye dlkelerin kendi i¢ hukuklarinda sézlesmeye gore daha
iyi sartlara sahip olmasi halinde, sozlesme hikimlerini degil, sézlesemeden daha ileri koruma saglayan i¢ hukuk
kurallarinin dikkate alinmasi gerektigine karar vermistir. Bu baglamda isnada bagli tutukluluk, hiitkme bagh tutukluluk
ayrimi, Anayasa Mahkemesi'nin, Yargitay'in tutuklamaya yonelik kararlariyla birlikte AIHM'nin Stollenwerk kararinin
dikkate alinmasi suretiyle incelenecektir.

Anahtar Kelimeler: Ceza muhakemesi hukuku, tutuklama stireleri, htikme bagli - isnada bagh tutuklama

ABSTRACT

The maximum period of detention in Turkish law is regulated under Article 102 of the Penal Procedure Code. These periods
apply to the whole penal procedure process. In the decisions of the Court of Cassation and the Constitutional Court on
detention issues, they subdivide the detention. “Detention on accusation” refers to the detention that is given during the
investigation and first instance period. Detention on remand refers to the detention that is given upon appeal and during
the cassation period.

With regards to the Stollenwerk decision, it is necessary to determine whether domestic law and/or the European
Convention on Human Rights provide further protection. It is crucial to state that detention on remand is not regulated
under the Turkish PPC and it means that the time limitation of the detention includes the whole penal procedure process.
According to the regulation of Turkish PPC on detention, it is not possible to render a detention decision without a time
limitation. In this regard, the PPC Article 102 provides further protection rather than the convention. Therefore, the
domestic law’s norm should be applied instead of the convention.

Keywords: Criminal procedure law, time period of detention, detention on remand - detention on accusation
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EXTENDED ABSTRACT

The main issue of this study is “detention on remand”. Detention on remand is not
regulated in Turkish criminal procedure law. This concept was first entered into law
by the decisions of the Court of Cassation and the Constitutional Court in 2011.

In the Turkish law system, detention is regulated as a protection measure.
Therefore, detention is only applied for a certain period of time. The maximum period
of detention in Turkish law is regulated under Article 102 of the Penal Procedure
Code. These periods apply to the whole penal procedure process. This period starts
with the notification of the crime to police or prosecutor and ends with the court’s

final decision.

Evenifitisunlawful, in the decisions of the Court of Cassation and the Constitutional
Court on detention issue, the detention is subdivided as “detention on accusation’ and
“detention on remand”. “Detention on accusation” refers to the detention that is given
during investigation and first instance period. Detention on remand refers to the
detention that is given upon appeal and during the cassation period.

After these decisions, the maximum period of detention, which is regulated under
Article 102 of PPC, is implemented just for the detention on accusation, which is given
during the investigation and first instance courts. After the decision of the first instance
court, the detention on accusation become detention on remand and the maximum
period for detention is not applied. In the other words, the detention can be applied for
unlimited period between first instance court’s decision and final decision. Therefore,
there are no time limitations for detention during the appeal and cassation period.

The Constitutional Court and the Supreme Court’s decisions are based on the
decisions of the European Court of Human Rights and, in particular, the Wemhoff vs
Germany decision in 1968. In this decision, the detention was subdivided as “detention

on accusation” and “detention on remand” by the court.

The decision of Stollenwerk vs Germany, which was given in 2017, is extremely
important. The court stated that domestic law should be applied, rather than the
Convention, because the domestic law offered further protection.

In consideration of the Stollenwerk decision, it is necessary to determine whether
domestic law or the European Convention on Human Rights provides further
protection. It is crucial to state that detention on remand is not regulated under the
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Turkish PPC, which means that the time limitation of the detention includes the
whole penal procedure process. According to the regulation of Turkish PPC on
detention, it is not possible to render a detention decision without a time limitation.
In this regard, the PPC Article 102 provides further protection rather than the
convention. Therefore, the domestic law’s norm should be applied instead of the
convention. As a result of this, if “detention on remand” is contrary to the domestic

law, it would be against the European Convention on Human Rights.

Consequently, in this study, first the general framework of detention will be
explained. Subsequently, we will mention on the decision of the Courts of Constitution
and Cassation Court, which is about “detention on accusation” and “detention on
remand”. Finally, as a result of these discussions, we will declare our opinion on
whether the subdivision of detention as a “detention on accusation” and “detention on
remand” is lawful or unlawful.

1. Giris

Tiirk hukukuna ilk olarak Yargitay Ceza Genel Kurulu’nun 2011 yilinda verdigi
karariyla' giren hitkme bagli tutukluluk kavrami, bu ¢aligmanin esas konusudur.

Tutuklamaya iligkin stireler CMK’ nun 102. maddesinde acik bir sekilde kaleme
almmigsa da, yukarida belirtilen Yargitay Ceza Genel Kurul karariyla, ilgili
diizenlemedeki azami siirelerin yalnizca ilk derece mahkemesinde yapilan yargilama
icin gegerli oldugu ve ilgili maddenin esasen yalnizca isnada bagli tutukluluga iligkin
stireleri diizenledigi ifade edilmistir. Dolayisiyla CMK’nun 102. maddesinde kaleme
alinan azami siireler, ilk derece mahkemesi tarafindan verilen karar sonrasinda
gegerliligini yitirmekte ve artik ortada kisinin hakkinda bir hitkiim olmasindan dolay1
tutuklama tedbiri, hiikme bagh tutukluluk olarak zikredilmektedir. Kisinin tizerine
atili sug isnadinin ilk derece mahkemesinin verdigi karara dayanmasiyla tutuklamanin
niteliginin degismesi s6z konusu olmakta ve artik tutukluluk isnada degil, ilk derece
mahkemesinin verdigi hilkme bagl olarak devam etmektedir’>. Bu niteligin
degismesiyle artik isnada bagli degil, hitkme bagli tutukluluktan bahsedilecegi ve kisi
hakkinda herhangi bir azami siire sinir1 olmadan tutuklama tedbirinin uygulanabilecegi
belirtilmistir?.

1 Yargitay Ceza Genel Kurulunun 12.04.2011 tarih, 2011/1-51 Esas ve 2011/42 Kara numaral karart.
2 Hakan Hakeri and Yener Unver, Ceza Muhakemesi Hukuku, (12. Ed, Adalet Yaynevi, Ankara 2017) 372.
3 Nur Centel and Hamide Zafer, Ceza Muhakemesi Hukuku, (13th Ed. Beta Yayinlari, Istanbul, 2016) 377.
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Yargitay Ceza Genel Kurulu tarafindan ATHM ictihatlaria dayanilarak verilen ve
tamamen CMK’nuna aykir1 olan isnada bagl tutukluluk/ hitkme bagl tutukluluk
ayrimini, Anayasa Mahkemesi de kendi kararlarinda benimsemis ve bu diisiince
minvalinde kararlar vermistir?.

Bu calismada iizerinde durulmak istenilen husus, tutuklamanin genel ¢ercevesini
ortaya koyduktan sonra, CMK’nun tutuklama siirelerine iliskin sistemini ve bu
sistemle bagli olarak Yargitay ve Anayasa Mahkemesi tarafindan kabul edilen ve
dolayisiyla uygulamada gegerli olan isnada bagl tutukluluk, hitkme bagl tutukluluk
ayrimini tartigmaktir.

2. Tutuklama Kavrami ve Hukuki Dayanak

Kisi hakkinda kesinlesmis bir hiikiim olmamasina ragmen, kisinin hiirriyetini
gegici bir slireyle sinirlayan tutuklama, ceza muhakemesindeki en agir koruma tedbiri
olarak karsimiza ¢ikmaktadir’. Sonucu itibariyle son derece agir bir tedbir olan
tutukluluk hem anayasamizda hem de ceza muhakemesi kanununda siki sartlara tabi
tutulmakta ve ayrmntili olarak diizenlenmektedir®. i¢ hukukun yanmi sira AIHS’de
tutuklama koruma tedbirine iliskin hiikiimler ihtiva etmektedir.

AIHS’ nin 6zgiirliik ve giivenlik hakki baslikli 5. maddesinde kisinin 6zgiirliik
hakkinin keyfi sinirlamalara karsi korunmasi arzulanmaktadir. Bu baglamda, kisi
hakkinda verilecek tutuklama kararinin muhakkak kanuni olmasi gerekmekte olup,
tutuklamanin sartlarinin kanunda gosterilmesi gerekmektedir”.

Anayasamizin temel hak ve hiirriyetlerin sinirlanmasina iliskin 13. maddesinde,
temel hak ve 6zgiirliikklerin, 6zlerine dokunulmaksizin Anayasada belirtilen sebeplere
bagli olarak ancak kanunla sinirlanabilecegi belirtilmektedir. Bu hitkkme bagli olarak
yine Anayasanin kisi hiirriyeti ve giivenligi baslikli 19. maddesinde, suglulugu
hakkinda kuvvetli belirtiler bulunan kisilerin, hiirriyetlerinin ancak kag¢malarini,
delillerini yok etmesini ve degistirmesini dnlemek amaciyla veya bu hususlar gibi
tutuklamay1 zorunlu kilan ve kanunda gosterilen diger hallerde hakim karartyla
kisitlanabilecegi ifade edilmistir.

4 YCGK, 12.04.2011 tarih, 2011/1-51 Esas ve 2011/42 Karar No’lu Karari, Ramazan Aras Ind. App. No
2012/239 (AyMK 02.07.2013); Korcan Pulatsii Ind. App. No 2012/726 (AyMK, 02.07.2013).

5 Hakan and Unver, (n 2) 351.
Cumbhur Sahin, Ceza Muhakemesi Hukuku I (8. Ed. Seckin Yayncilik, istanbul 2017) 290.

7  Nur Centel, ‘]'nsan"Haklarz Avrupa Mahkemesi Kararlari Isiginda Tutuklama Hukukuna Elestirel
Yaklasim® Marmara Universitesi Hukuk Fakiiltesi Hukuk Arastirmalar1 Dergisi, C 17, S1-2, 50.
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Son olarak ise, tutukluluk Ceza Muhakemesi Kanunu madde 100 vd. son derece
ayrintili bir sekilde diizenlenmistir.

3. Tutuklamanin Hukuki Niteligi, Amaci ve Sartlar

Ceza yargilamasinda maddi gercege ulasilmasina yardimci olan ve siirecin
sonunda verilen kararmn infaz edilebilirligini saglamaya yonelik, heniiz ortada bir
hiikiim yokken kiginin temel bir hakkina gecici miidahalede bulunmay1 gerektiren
tedbirlere, koruma tedbiri denilmektedir®. Tutuklama da, heniiz kisi hakkinda
kesinlesmis bir hiikim olmamasina ragmen, CMK’nunda oOngoriilen sartlarin
gerceklesmesi durumunda, kisi hiirriyetini gegici olarak smirlayan bir koruma
tedbiridir®. Dolayisiyla kanun koyucu tarafindan koruma tedbiri olarak kaleme alinan
tutuklama, asla cezalandirma amaciyla uygulanmamalidir'’®. Aksi bir uygulama,
gerek ATHS ne, gerek Anayasamiza ve gerekse CMK ’nuna aykir1 olacaktir.

Tutuklamanin iki amac1 mevcuttur. Buna gore tutuklamayla arzulanan amaglarin
ilki, maddi ger¢ege ulagsmak icin gerekli olan delillerin ortadan kaldirilmasinin 6niine
geemek, yani delilleri muhafaza edebilmektedir. Diger bir amag ise, siipheli/sanigin
muhakeme siirecinde kagmasina engel olmak ve buna bagl olarak yargilamanin
sonunda verilecek olan kararin infaz edilebilirligini saglamaktir!!.

Tutuklamanin sartlarin1 maddi sartlar ve sekli sartlar olarak ikiye ayirabiliriz.
Calisgmanin konusu tutukluluk siiresi olmasindan dolay: tutuklamanin sartlarindan
kisa bir sekilde bahsedilmesiyle yetinilecektir.

Tutuklamanin maddi sartlart CMK’nun 100. maddesinde belirtildigi iizere
kuvvetli sug sliphesinin varligini gosteren somut delillerin bulunmasi ve tutuklama
nedenlerinden birinin bulunmasidir. Tutuklama nedeninden anlasilmasi gereken
husus, siipheli/sanigin kagma veya delilleri karartma siiphesidir.

Tutuklama i¢in gerekli olan ikinci sart ise, yukarida da ifade edildigi tizere tutuklama
nedenlerinden birinin mevcut olmasidir. CMK’nun 100. maddesinin 2. fikrasinda
tutuklama nedenleri, kagma ve delilleri karartmaya yonelik kuvvetli stiphedir.

8 Veli Ozer Ozbek, Koray Dogan, Pinar Bacaksiz and ilker Tepe, Ceza Muhakemesi Hukuku, (11. Ed. Segkin
Yaymcilik, Ankara 2018) 263.

9  Metin Feyzioglu and Giines Okuyucu Ergiin, ‘Tiirk Hukukunda Tutuklulukta Azami Siire’ Ankara
Universitesi Hukuk Fakiiltesi Dergisi, C59, S1, Yil: 2010, 37.

10 Feridun Yenisey and Ayse Nuhoglu, Ceza Muhakemesi Hukuku (6. Ed. Segkin Yaymcilik, Istanbul 2018)
345.

11 Unver and Hakeri, (n 2) 351.
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Tutuklama kararinin verilmesine iliskin sekli sartlar ise, tutuklama yasaginin
bulunmamasi, siipheli veya sami@in hazir bulunmasi, sanig1 gilivence belgesinin
verilmemis olmasi, orantili olmasi ve hakim/mahkeme karariin bulunmasidir.

4. Tutuklama Siiresi
4.1. Genel Olarak

Tutuklama, siipheli/samigin  hakkinda kesinlesmis bir mahkumiyet karar
olmaksizin hiirriyetlerinin sinirlandirilmasina neden olmasindan dolayr en agir
koruma tedbiridir'?. Dolayisiyla tutuklama, sorusturmanin tehlikeye diismesi bagka
bir tedbirin uygulanmasi suretiyle engellenemiyorsa, ancak o halde istisnai olarak
uygulanmasi gereken bir tedbirdir.

O kadar ki, tutuklama tedbirinin kaleme alindigit CMK’nun 100. maddesinin 1.
fikrasinin ilk climlesinde kullanilan “tutuklama karari verilebilir' ibaresi
gostermektedir ki, tutuklama sartlar1 gergeklestiginde uygulanmasi zorunlu olan bir
tedbir degildir. Zira yukarida da ifade edildigi iizere tutuklama istisnai olarak
uygulanan bir tedbirdir. Bundan dolayidir ki, tutuklamaya yonelik kanunda
ongoriilen tiim sartlar gergceklesmis olsa dahi hakim veya mahkeme tutuklama karari
vermeyebilecektir'?.

Bu kadar sert ve ayrintili olarak kaleme alinan ve istisnai bir diizenleme oldugu
kabul edilen tutuklama tedbirinin herhangi bir siireye tabi olmaksizin sinirsiz siireyle
uygulanmasi diistiniilemez. Aksi durum kanun koyucunun tutuklama tedbirine iligkin
koydugu sisteme de aykiri olacaktir.

Tutuklama diger koruma tedbirlerinde oldugu gibi gecici bir tedbir olup, bu
tedbire karar verilmesinden belirli bir siire sonra bu tedbirin uygulanmasia son
verilmesi gerekmektedir. Bu baglamda hakkinda tutuklama koruma tedbirine
hiikmedilmesi suretiyle 6zgiirliigiinden yoksun birakilan kisilerin “makul siirede
yargilanma ve saliverilme hakk1” s6z konusu olup, bu hak AIHS nin 5. maddesinin 3.

12 Unver and Hakeri, (n 2) 351.
13 Yenisey and Nuhoglu, (n 10) 348.
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fikrasinda'* ve Anayasamizin 19. maddesinin 7. fikrasinda'® kaleme alinmuistir'.

AIHS ve Anayasada yer alan bu diizenlemelerin 1s18inda kanun koyucu, son
derece agir sonuglari olan tutuklama koruma tedbirinin smirsiz bir sekilde
uygulanmamasi bakimindan tutuklamanin azami siirelerini CMK’nun 102.
maddesinde kaleme almistir. Bu diizenlemeye gore, agir ceza mahkemesi gorevine
girmeyen suclar bakimindan tutukluluk siiresinin en fazla bir yil olarak belirleyen
kanun koyucu, bu siirenin zorunlu hallerin varligi halinde en fazla alti ay daha
uzatilabilecegini belirtmistir. Dolayisiyla agir ceza mahkemesinin gorev alanina
girmeyen suglar bakimindan tutukluluk siiresi azami bir y1l alt1 aydir.

Agir ceza mahkemesinin gorev alanma giren suglar bakimindan ise, tutukluluk
stiresinin sinir1 2 yil olarak belirlenmis olup, bu siirenin zorunlu hallerin varlig:
halinde 3 y1l daha uzatilabilecegi diizenlenmistir. Ancak 2017 yilinin agustos ayinda
694 sayili KHK ile bu diizenlemeye ek bir climle getirilmistir. Bu ek ciimleye gore
TCK’nun ikinci Kitap Dérdiincii Kistm Dérdiincii, Besinci, Altinc1 ve Yedinci
Boliimiinde tanimlanan suglar ile Terdrle Miicadele Kanunu kapsamina giren suglar

bakimindan zorunlu uzatma siiresi 3 yildan 5 yila ¢ikarilmistir.

Dolayisiyla agir ceza mahkemesinin gorev alanina giren suglar bakimidan azami
tutuklama siiresi bakimindan ikili bir durum s6z konusudur. Buna gére TCK’nun
Ikinci Kitap Dordiincii Kistm Dérdiincii, Besinci, Altinci ve Yedinci Béliimiinde
tanimlanan suglar ile Terérle Miicadele Kanunu kapsamina giren suglar bakimidan
tutuklama siiresi 2 y1l olup, bu siire zorunlu hallerde 5 y1l daha uzatilarak, azami 7
yillik tutuklama siiresi ongoriilmiistiir.

Yukarida belirtildigi tizere kanun koyucu, agir ceza mahkemesinin gorev alanina
giren sucglar bakimindan tutuklama siiresini 2 y1l olarak belirlemis olup, gerektigi
takdirde tutuklama siirenin 3 y1l daha uzatilabilecegine miisaade etmistir. Doktrindeki

14 European Convention on Human Rights Art. 5/3; “Isbu maddenin 1.c fikrasinda éngériilen kosullar
uyarinca yakalanan veya tutulan herkesin derhal bir yargig veya yasayla adli gérev yapmaya yetkili
kilinmig, sair bir kamu gérevlisinin 6niine ¢ikarilmasi zorunlu olup, bu kisi makul bir siire i¢inde yargilanma
ya da yargilama siiresince serbest birakilma hakkina sahiptir. Saliverilme, ilgilinin durusmada hazir
bulunmasini saglayacak bir teminat sartina baglanabilir.”

15 “Tutuklanan kisilerin, makul siire i¢inde yargilanmay1 ve sorusturma veya kovusturma sirasinda serbest
birakilmay1 isteme haklari vardir. Serbest birakilma ilgilinin yargilama siiresince durusmada hazir
bulunmasini veya hiikkmiin yerine getirilmesini saglamak i¢in bir glivenceye baglanabilir.”

16  Hasan Sinar, Ceza Muhakemesi Hukukunda Tutuklama, (On ki Levha Yayncilik, Istanbul 2016) 311.
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destekgilerin!” yani sira Yargitay'® ve Anayasa Mahkemesi' kararlarinda da kabul
gdren bu goriise gore, azami tutuklama siiresi 2 y1l + 3 y1l olmak {izere toplamda 5 yil
olarak kabul edilmektedir.

Tutuklama siiresine iliskin doktrinde mevcut olan diger goriis ise, agir ceza
mahkemesinin gorev alanina giren suglar bakimindan tutuklama siiresine iligkin
CMK’nun 102. maddesinde yer alan “...uzatma stiresi ii¢ yili gecemez.” ibaresinin
sanik Iehine yorumlanmasi gerektigi yoniindedir. Bu goriise gore uzatma siiresinin ii¢
yili gecemeyecek olmasi seklindeki ifade uzatmanin siiresini degil, slirenin uzatilmasi
suretiyle ortaya c¢ikan azami siireyi belirtmektedir. Buna gore tutuklamanin azami
stiresi 2 y1l + 1 y1l olmak iizere toplamda 3 y1l olarak kabul edilmektedir®.

Belirtmek gerekir ki ilgili diizenlemede belirtilen azami siirenin dolmastyla derhal
tahliye karar1 verilmesi gerekmektedir. Bu siirenin ilk derece mahkemesinde dolmasi
halinde tahliye kararini ilk derece mahkemesi, istinaf agamasinda ise, Bolge Adliye
Mahkemesi ve son olarak Yargitay asamasinda ise, ilgili Yargitay dairesi veya
Yargitay Ceza Genel Kurulu tarafindan verilecektir®'.

Bu noktada kisi hakkinda birden fazla tutuklama karari mevcut oldugunda, tutuklama
stiresinin nasil uygulanmasi gerektiginin {izerinde durulmasi gerekmektedir. Gergekten
kanun koyucunun istisnai bir durum olarak uygulamasini siirladig: tutukluluk koruma
tedbiri bakimindan getirilen bu azami siirelerin, kisi hakkinda bir baska suca iliskin
verilecek baska bir tutukluluk karariyla kolayca asilma ihtimali s6z konusudur. Buna
gore A ve B sugundan ayni dosyada yargilanan sanik hakkinda A sugundan verilen

17 Bahri Oztiirk, Durmus Tezcan, Mustafa Ruhan Erdem, Ozge Sirma Gezer, Yasemin Saygilar Kirit, Ozdem
Ozaydin, Esra Alan Akcan and Efser Erden Tiitiinct, Nazari ve Uygulamali Ceza Muhakemesi Hukuku
(10. Ed., Seckin Yaymcilik, Istanbul 2016) 413; Sahin, (n 6) 308 ; Unver and Hakeri, (n 2) 367.

18 “Maddedeki diizenlemeye gore; agir ceza mahkemesinin gorev alanina girmeyen suglarda tutukluluk
stiresi bir yili, zorunluluk halindeki uzatmalar ile birlikte en ¢ok bir yil alti ay1, agir ceza mahkemesinin
gorev alanina giren suglar bakimindan iki y1l1, zorunlu hallerdeki uzatmalar ile birlikte ise en gok bes y1l1
gecemeyecektir.” Yargitay Ceza Genel Kurulu, 12.04.2011 tarih ve 2011/1-51 Esas ve 2011/42 Karar
no’lu Karari.

19 “34. 5271 sayili Kanun’un 102. maddesinin (2) numaral fikrasinda, agir ceza mahkemesinin gorevine
giren islerde tutukluluk siiresinin en ¢ok iki y1l oldugu ve bu siirenin zorunlu hallerde gerekgesi gosterilerek
uzatilabilecegi, ancak uzatma siiresinin toplam ii¢ yili gegemeyecegi belirtilmistir. Buna gore uzatma
stireleri dahil toplam tutukluluk siiresinin azami bes yil olabilecegi anlasilmaktadir.” Veli Kiigiik Ind. App.
No 2013/6099 (AyMK, 06.07.2014 tarih); Also see Murat Narman Ind. App. No 2012/1137 (AyMK,
02.07.2013).

20  Smnar, (n 16), s. 329, Ozbek and Dogan and Bacaksiz and Tepe, (n 8) 284; Nurullah Kunter and Feridun
Yenisey and Ayse Nuhoglu, Muhakeme Hukuku Dali Olarak Ceza Muhakemesi Hukuku (18. Ed. Beta
Yayinevi, Istanbul 2010) 955.

21  Feyzioglu and Okuyucu Ergiin, (n 9) 56.
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tutuklamanin azami siiresi dolmasina ragmen, kisinin tutuklulugunun devam etmesi i¢in
B sugundan tutuklanmasinin, daha sonrasinda da C sugundan tutuklanmasinin 6niinde
kanuni bir engel yoktur. Nitekim kanun koyucu birden fazla tutuklama kararmin
bulunmasi halinde nasil hareket edilecegine iliskin bir diizenlemeyi kaleme almamugtir.

Bu noktada Anayasa Mahkemesi tarafindan verilen kararda, baglantili davalarda
ayni sanik i¢in verilen birden fazla tutuklama karari yerine getirilirken, agir ceza
mahkemesinin gorevine giren suglarda uzatmalarla toplam tutukluluk siiresini
agsmamasi gerektigi ifade edilmistir®>. Bu durum hukuk devleti ilkesinin bir geregi
olup, bu ilke kapsaminda mahkemenin bireyin makul bir siire iginde yargilama ve
hukuki statiisiinii ortaya koyma yiikiimliligii vardir®®. Anayasa Mahkemesinin
yaptig1 bu yorumun ayni sanigin baglantili, baglantisiz tiim dosyalari bakimindan

uygulanmasi gerektiginin ifade edilmesi gerekir*.

Dolayistyla belirtmek gerekir ki, bir kisinin hakkinda birden fazla sugtan yargilama
yapilmasi1 durumunda tiim suglardan ayr1 ayr1 tutuklanmasi ve siirelerin birbirlerine
eklenerek kisinin azami siirelerin iizerinde bir tutukluluk yasamasina sebebiyet
vereceginden Anayasa Mahkemesinin baglantili suglar bakimindan verdigi kararin

baglantili olsun olmasin tiim davalar bakimindan uygulanmasi yerindedir.
4.2. Tutuklama Siiresinin Uygulanmasi
4.2.1. Ceza Muhakemesi Kanununun Sistematigi

CMK’nun 102. maddesinde kaleme alinan tutukluluk siireleri bakimindan esas

dikkate alimmasi gereken husus, tutuklama siirelerinin hesaplanmasidir. Bu

22 “5271 sayih Kanun'un 102. maddesinde sorusturma ve kovusturma evrelerinde kisilerin tutulabilecegi
azami kanuni siireler diizenlenmistiv. Madde metninde, agir ceza mahkemesinin gorevine giren ve girmeyen
isler bakimindan bir ayrima gidilmistir. Bireyler hakkindaki birden fazla suca iliskin sorusturma ve
kovusturmalarin bir dosya iizerinden yiiriitilmesi veya bir dosyada birlestirilmis olmast halinde bu
sorusturma ve kovusturmalarin belli bir biitiinliik i¢inde yiiriitiilecegi goz oniine alindiginda, uygulanan
bir tutuklama tedbirinin sorusturma ve kovusturmalarin tamami agisindan sonug doguracagi agiktir. Bu
nedenle azami tutukluluk siiresinin kiginin yargilandigi dosya kapsamindaki tiim suclar agisindan en fazla
bes yil olmasi gerektigi anlasiimaktadir. Tutuklama tedbiri, bir yaptirim olmadigindan ayni dosya
kapsanundaki her bir su¢ icin azami tutukluluk stiresinin ayri ayri hesaplanmast kabul edilemez. Sug ve
sanik sayisi, davanin karmasik olmasi gibi etkenler tutukluluk siiresinin makul olup olmadigi konusundaki
degerlendirmede ele alimabilecek faktorler olup kanuni tutukluluk siiresinin belirlenmesinde esas
alinmalart miimkiin degildir. Normun lafzi ve amaci, tutuklama tedbirinin ceza adalet sistemi icerisindeki
yerive 5271 sayili Kanun'un 102. maddesindeki diizenleme ile kigi ozgiirliigiine yonelik simirlamalarin dar
yorumlanmast hususlari birlikte degerlendirildiginde aksine bir sonuca varmak miimkiin gériinmemektedir.”
Burak Doner Ind. App. No 2012/521 (AyMK, 02.07.2013).

23 Halit Dénmez, ‘CMK 102 deki Tutukluluk Siiresiyle Ilgili Degerlendirme’ Ankara Barosu Dergisi, Y68, S
2010/4, 197.

24 Centel and Zaferi, (n 3) 391.
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bakimindan tartisilmasi gereken nokta, belirtilen bu azami siirelerin ilk derece
mahkemesinde yapilan yargilama boyunca mi1 gegerli oldugu, yoksa istinaf ve temyiz
asamalarini da kapsayacak sekilde mi uygulanacak oldugudur.

Ceza Muhakemesi Kanununun sistematigine gore, ceza muhakemesi siireci; sug
islendigine dair stiphenin yetkili makamlarca 6grenilmesiyle baglamakta ve kisinin
hakkinda verilen kararin kesinlesmesiyle son bulmaktadir®. Tiim bu ceza muhakemesi
stireci kendi icerisinde sorusturma ve kovusturma asamasi olarak iki esas boliime
ayrilmistir. Sorusturma agamasi ihbar veya sikayetin ilgili makamlara ulagsmasindan
iddianamenin kabul edilmesine kadar gecen siireyi tanimlarken, kovusturma asamast,
iddianamenin kabul edilmesinden kisi hakkinda verilen hiikkmiin kesinlesmesine
kadar gegen siireyi tamimlar®®. Dolayisiyla kovusturma asamasimin tanimindan da
kolayca anlasilacagi iizere, kovusturma asamasi ilk derece mahkemesinde yapilan
yargilamanin yani sira, istinaf ve temyiz safhalarmi da kapsamaktadir.

Ayrica CMK’nun 2. maddesinde yer alan diger bir tanima gore, sorusturma
asamasinda hakkinda sug¢ siiphesi altinda bulunan kisiye siipheli denilmekte iken,
hakkinda sug¢ siiphesi bulunan kisiye kovusturma asamasinda sanik denilmektedir.
Yine hakkinda sug isnadi olan kisinin ilk derece mahkemesi agamasindaki sifati olan
saniklik, kararin kesinlesmesine kadar gegerli olup, kisi, istinaf ve temyiz agamalarinda
da sanik sifatina sahip olmaya devam etmektedir.

Yukaridaki aciklamalar 1s1¢inda Ceza Muhakemesi Kanunun sistematiginde
kovusturma asamasi sanigin hakkinda verilen kararin kesinlesmesiyle son bulacak ve
dolayisiyla kisi sanik sifatin1 ancak hakkindaki kararin kesinlesmesiyle kaybedecektir.
Bir bagka ifadeyle kisi, iddianamenin kabul edilmesiyle baslayan kovusturma
asamasinda kazandig1 sanik sifatin1 ve bu sifat dolayistyla sahip oldugu hak ve yetkileri
kovusturma asamasimin sona erdiren kararin kesinlesmesine kadar kullanacaktir. Bu
sifata sahip olmasindan &tiirii izerinde olan yiikiimliiliikkleri ise, yine bu asamay1 sona
erdiren kararin kesinlegsmesine kadar yerine getirmesi gerekmektedir.

Tiim bu agiklamalardan anlagilacagi lizere, CMK’nun sistemine gore ilk derece
mahkemesinin sanik hakkinda bir karar vermesi durumunda, kisinin “sanik’ sifatinda
bir degisiklik olmayacaktir. Dolayisiyla eger kanunda agik bir sekilde istinaf veya

25 Ahmet Gokcen, Murat Balci, Mehmet Emin Alsahin and Kerim Cakir, Ceza Muhakemesi Hukuku I, (2. Ed.
Adalet Yayinevi, Ankara 2017) 54.

26 Bahri, Durmus, Erdem, Sirma Gezer, Saygilar Kirit, Ozaydin, Alan Akcan and Erden Tiitiincii, (n 17) 42.
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temyiz asamasi bakimindan sanik hakkinda farkli bir hak, yetki ve yiikiimliilik
diizenlenmediyse, ilk derece mahkemesinden yapilan yargilama sirasinda sanigin
sahip oldugu hak, yetki ve ylkiimlilikler bakimmdan herhangi bir farklilik s6z
konusu olmayacaktir.

CMK’nunda tutuklamada azami siireleri diizenleyen 102. maddenin lafzina
bakildiginda, siirelerin ceza muhakemesi siirecinin tamamui i¢in gegerli oldugu agik
bir sekilde ortadadir. Ger¢ekten madde metninde, ilk derece mahkemesi, istinaf,
temyiz ayrimi olmadigi gibi, sorusturma ve kovusturma asamasi i¢in dahi bir ayrimin
yapildigina dair bir ibare yoktur. Kanun metni ¢ok agik bir sekilde ilgili siireleri, sug
bildiriminin yapilmasiyla baglayan ve kisi hakkinda verilen kararin kesinlesmesiyle
sona eren ceza muhakemesi siirecinin tamami igin diizenlenmistir.

Aksi yonde bir uygulama hukuk devleti ilkesi bagdasmayacagi gibi, CMK’nun
102. maddesinde yer alan diizenlemenin anlamsiz kilinmas1 anlamina gelecektir.
Yine belirtmek gerekir ki, tutuklama siiresini uzatmak veya kisaltmak suretiyle
belirleyecek yegane merci kanun koyucunun kendisinin oldugunu ve bu baglamda

yargl makamlarinca bir belirlenmenin yapilmasi son derece yanlis olacaktir.
4.2.1. Anayasa Mahkemesi ve Yargitay’in Tutuklama Siirelerine Dair Ictihatlart

Yukarida ifade edildigi lizere kanun sistematigi agik bir sekilde gostermektedir ki,
CMK’nun 102. maddesinde kaleme alinan siireler tiim ceza muhakemesi siirecinin

tamami1 bakimindan gecerlidir.

Bu netlik karsisinda, Yargitay ve Anayasa Mahkemesi kararlarinda tutukluluk i¢in
CMK’nun 102. maddesinde dngoriilen azami siirelerin yalnizca ilk derece mahkemesi
stiresince gecerli oldugu, ilk derece mahkemesinin kararini vermesinden sonra istinaf
ve temyiz agamalarinda bu siirenin gegerli olmadig1 sonucuna varmiglardir. Kabul
edilen bu goriise gore, ilk derece mahkemesinin karar1 vermesinden sonra, sanik
hakkinda verilen kararin kesinlesmesine kadar herhangi bir siireye tabi olmaksizin
tutuklama koruma tedbiri uygulanabilecektir.

Gerek Yargitay ve gerekse Anayasa Mahkemesi verdikleri kararlarda tutuklamay1
ikiye ayirmaktadir. Buna gore, ilk derece mahkemesi asamasindaki tutuklamay1
hiikme bagli olmayan tutuklama veya isnada bagli tutuklama olarak ifade edilmektedir.
flk derece mahkemesinin karar1 vermesinden sonra tutuklama kararmnin istinaf
asamasinda veya temyiz silirecinde mevcut olan tutuklamaya ise, hiikkme bagh
tutukluluk olarak adlandirilmaktadir.
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Yargitay Ceza Genel Kurulu’nun 12.04.2011 tarih, 2011/1-51 Esas ve 2011/42
Karar numaral1 kararinda, “Ancak anilan maddede belirtilen tutukluluk siirelerinin
hesabwinda yerel mahkeme tarafindan hiikiim verilinceye kadar gegen siire dikkate
alimmali, buna karsin yerel mahkeme tarafindan hiikmiin verilmesinden sonra tutuklu
samigin  hiitkmen tutuklu hale gelmesi nedeniyle temyizde gegen siire hesaba
katiimamalidir; Zira hakkinda mahkimiyet hiikmii kurulmakla samigin atili sugu
isledigi yerel mahkeme tarafindan sabit goriilmekte ve bu agamadan sonra
tutuklulugun dayanagi mahkiimiyet hiikmii olmaktadur. Nitekim Avrupa Insan Haklar:
Mahkemesi de AIHS nin 5. maddesinin uygul anmasina iliskin verdigi kararlarinda,
tutuklulukla ilgili makul siivenin hesabinda ilk derece mahkemesinin mahkiimiyet
hiikmiinden sonra gegen siireyi dikkate almamaktadir. Somut olayda, 22.04.2005
tarihinde tutuklanan samk (D)’nin Ceza Genel Kurulu'ndaki inceleme tarihi
itibartyla CMK'min 102/2. maddesinde belirtilen bes yillik tutukluluk siiresinin
doldugu ve bu nedenle tahliyesine karar verilmesi gerektigi ileri siiriilebilecek ise de,
Yerel Mahkemenin hiikiim tarihi olan 22.03.2010 tarihinde heniiz bes yillik siirenin
dolmamis bulunmasi ve temyiz agamasinda gegen siirenin maddede yazili azami
tutukluluk siiresinin hesabinda dikkate alinmayacak olmasi nedeniyle, yasal olarak
tahliyesine karar verme zorunlulugu bulunmamaktadir” denilerek hitkmen tutukluluk
ile isnada bagl tutukluluk ayrimi kabul edilmistir.

Anayasa Mahkemesi ise, isnada bagli tutukluluk, hitkkme bagli tutukluluk ayrimina
iligkin goriisiinii 2012/726 bagvuru numarali Korcan Pulatsii Basvurusu tizerine
02.07.2013 tarihinde verdigi kararin 33 numarali paragrafinda belirtmistir. Buna
gore; “Ancak kisi serbest birakilmadan yargilanmakta oldugu davada ilk derece
mahkemesi karariyla mahkim olmussa, mahkimiyet tarihi itibariyle de tutukluluk
hali sona erer. Ciinkii bu durumda kisinin hukuki durumu “bir su¢ isnadina bagh
olarak tutuklu” olma kapsamindan ¢ikmaktadw:. Bireysel bagvuru incelemesi
agisindan, tutuklamanin sartlar ile mahkimiyete hiikmedilmesi arasindaki esash
fark bunu gerektirir. Zira mahkiumiyete karar verilmis olmakla, isnat olunan sugun
islendigi, bundan failin sorumlu oldugunun siibuta erdigi kabul edilmekte ve bu
nedenle sanik hakkinda hiirriyeti baglayici cezaya ve/veya para cezasina
hiikmedilmektedir. Mahkimiyetle birlikte kisinin kuvvetli sug siiphesi ve bir tutuklama
nedenine bagh olarak tutukluluk hali sona ermektedir. Bu agidan mahkimiyet
kararimin kesinlesmis olmasi ayrica gerekmez. Nitekim gerek AIHM, gerekse Yargitay,
mahkimiyet karart sonrasi tutulma halini tutukluluk olarak nitelendirmemektedir.

AIHM, ilk derece mahkemesi karariyla mahkim olan bir samigin, soz konusu
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mahkimiyet kararindan sonraki tutulmasini Sézlesme’'nin 5. maddesinin birinci
fikrasimin (@) bendi hiikmii uyarinca “mahkiimiyet sonrasi tutma’ olarak
degerlendirmekte ve tutukluluk siiresinin  hesabinda dikkate almamaktadir
(Bkz. Solmaz / Tiirkiye, no. 27561/02, 16 Ocak 2007, §§ 23,24, Sahap Dogan /
Tiirkiye, no.29361/07, 27 Mayis 2010, § 26). Ayni yaklagim Yargitay Ceza Genel
Kurulu tarafindan da benimsenmektedir. Kurul, 12 Nisan 2011 tarihli ve E. 2011/1-
51, K. 2011/42 sayulr kararinda, “hakkinda mahkimiyet hiikmii kurulmakla sanigin
atuly sugu igledigi yerel mahkeme tarafindan sabit gériilmekte ve bu asamadan sonra
tutuklulugun dayanagi mahkiimiyet hiikmii olmaktadr.” gerekgesiyle, temyizde gecen

stirenin tutukluluk siiresine dahil edilmeyecegine karar vermistir.”?’.

Her iki yiiksek mahkeme de tutuklamanin ikiye ayrilmasi ve CMK’nun 102.
maddesinde kaleme alinan azami siirelerin yalnizca ilk derece mahkemesinin
yargilamasi sirasinda gegerli olduguna dair bu kararlarina dayanak olarak AIHM nin

ictihatlarimi gostermistir.

Sonug olarak ifade etmek gerekir ki, her iki yiliksek mahkemenin de verdikleri bu
kararlardan anlasilan husus, tutukluluk siiresinin, yerel mahkemenin karari vermesiyle
artik herhangi bir siireye tabi olmadan siiresiz olarak uygulanabilecegidir. Bu
diisiinceye gore, ilk derece mahkemesi gerekcesiz olarak verdigi kisa karardan
gerekgeli kararin agiklanmasina gegen siire de dahil olmak {izere, istinaf ve temyiz
asamalarinda gegen tutuklamalar bakimindan CMK’nun 102. maddesinin gegerli
olmayacaktir.

Her iki yliksek mahkeme tarafindan verilen kararin dogrulugunu kabul ettigimizde,
karsimiza ¢ikacak bir diger soru, ilk derece mahkemesince verilen karar Bolge Adliye
Mahkemesi tarafindan veya Yargitay tarafindan CMK’nun 289. maddesinde yer alan
mutlak bozma sebeplerinin varligi halinde bozularak, dosyay: tekrar ilk derece
mahkemesine gondermesi halinde durum ne olacaktir. Acaba tutukluluk siiresi kaldig1
yerden devam mi edecek, yoksa bozulmus olsa da ortada daha dnceden verilmis
kararin olmasindan dolay1 herhangi bir siireye tabi olmadan devam m1 edecektir.

Belirtmek gerekir ki, istinaf mahkemesi veya temyiz mahkemesi tarafindan
verilecek mutlak bozma sebeplerine dayanan bozma kararlar1 dosyada verilen hiikiim
kaldirilmakta ve yeniden bir hiikiim kurulmasi i¢in ilk derece mahkemesine

27 Kocan Pulatsii Ind. App. No 2012/726 (AyMK, 02.07.2013); Also see Hamit Kaya Ind. App. No 2012/338
(AyMK, 02.07.2013).
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gonderilmesine sebebiyet vermektedir. Dolayisiyla burada tutuklamaya iligkin siire,
kaldig1 yerden devam edecektir. Zira artik ortada bir hiikim olmayacagindan
tutukluluk hitkme bagl degil, isnada baglh tutukluluk olarak varligina devam
edecektir.

4.3. ATHM’nin Tutuklama Siiresine Iliskin ictihatlari

Avrupa Insan Haklar1 Sozlesmesinin 5. maddesinde kisi dzgiirliigiiniin keyfi
smirlamalara karsi korunmasi diizenlenmistir. Bu diizenleme, kisi 6zgiirliiklerinin
hangi hallerde sinirlanabilecegini ortaya koymaktadir. Tutuklama koruma tedbiri de
AIHS’nin 5. maddesi baglaminda kisi 6zgiirliiklerinin smirlanabilecegi bir istisna
olarak karsimiza ¢ikmaktadir.

Bu diizenlemeye gore, tutuklama koruma tedbiriyle kisinin hukuka uygun olarak
Ozglrliigiiniin ~ simirlanabilmesi i¢in  Oncelikle tutuklamanin kanuni olmasi
gerekmektedir. Buradaki ifadeden anlagilmasi gereken husus, sozlesmenin, tutuklama
koruma tedbirine iligkin sartlar bakimimndan ulusal hukuka atif yapmasidir. Buna gore
bir tutuklama isleminin hukuka uygunluk degerlendirilmesinde o iilkenin i¢

hukukunun dikkate alinmasi gerekmektedir.

Calismanin kapsami bakimindan AIHM’nin tutuklamanin tiim sartlarma iliskin

degil, yalnizca tutuklama siiresine iliskin kararlari iizerinde durulacaktir.

Bu baglamda tutuklamanin siiresi bakimindan {izerinde durulmasi gereken husus,
tutuklamada makul siiredir. Bu noktada ATHM, tutuklamanin bir koruma tedbiri
oldugu, bu tedbirin asla bir cezaya doniismemesi gerektigini sdylemekte ve bu sekilde
bir uygulamanin sézlesmenin ihlali anlamina gelecegini ifade etmektedir. Gergekten
tutuklama siiresi, masumiyet karinesiyle son derece baglantilidir®. Dolayisiyla,
heniiz hakkinda kesinlesmis bir yargi karar1 olmayan herkesin masum oldugu dikkate
alindiginda, tutuklamanin masum bir kisinin &zgiirliigliniin smirlanmast anlamina
geleceginden, tutuklama tedbirinin makul siireleri agmamasi gerekmekte, aksi durum

s6zlesmenin ihlali anlamina gelmektedir.

Tutuklama siiresinin makul siireyi asmamas1 gerektigi ATHS nin 5. maddesinin 3.

28 Case of Letellier v. France App. No 12369/86 (ECHR 26 June 1991)
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fikrasinda® belirtilmistir. Buna gore, s6zlesme agisindan tutukluluk stiresi i¢in 6nemli
olan husus, makul siiredir.

Mahkemenin 1968 yilinda vermis oldugu Wemhoff — Almanya*® kararinda ortaya
koydugu ictihada gore, tutuklamada makul siirenin degerlendirilmesinde dikkate
alinacak zaman diliminin baslangici fiilen tutuklama anidir. Bu siirenin sona erme ani
ise, kisinin fiilen serbest birakildigi veya ilk derece mahkemesinin verdigi mahkimiyet
kararinin tefhim veya tebligine kadardir. Tlk derece mahkemesinin mahkiimiyet
kararindan sonraki tutukluluk bakimindan ise 5 inci maddenin 1 inci fikrasinin a
bendi*! uygulanmaktadir. Dolayisiyla tutuklama, isnada bagl tutma niteligine sahip
olan bir iglem iken, ilk derece mahkemesinin verdigi karar ile hiikkme bagli tutma
niteligi kazanacaktir.

Gorildiigi tizere mahkeme kararlarinda tutukluluk siiresi hesaplanmasi kisinin
fiilen tutuklama aninda baslayacak ve kisinin fiilen serbest birakildigi ana kadar veya
ilk derece mahkemesinin verdigi mahkiimiyet karariin tefhim veya tebligi ile sona
erecektir. [stinaf ve temyiz gibi yargilama dereceleri mahkemenin igtihatlarina gore
bu siireye tabi degildir®.

Ancak mahkeme, 6zellikle son dénemde igtihatlarini degistirme egilimindedir.
Bu egilime gore mahkeme, i¢ hukukun sézlesemeye gore daha ileri bir koruma
saglamasi halinde, ihlalin var olup olmadigi hususundaki arastirmasini sézlesme
normlarma goére degil, i¢ hukuk normlarma gére yapmaktadir. Zira AIHS nin 53.
maddesinde yer alan “Bu Sézlesme hiikiimlerinden hi¢hbiri, herhangi bir Yiiksek
Sozlesmeci Tarafin yasalarina ve onun taraf oldugu baska bir Sozlesme uyarinca
tanminmis, olabilecek insan haklari ve temel ozgiirliikleri simirlayacak veya onlart ihlal

29 European Convention on Human Rights Art. 5/3: “Ishu maddenin 1.c fikrasinda éngériilen kogullar
uyarinca yakalanan veya tutulan herkesin derhal bir yargi¢ veya yasayla adli gérev yapmaya yetkili
kilinmug, sair bir kamu gorevlisinin oniine ¢ikarilmasi zorunlu olup, bu kisi makul bir stire i¢inde yargilanma
ya da yargilama siiresince serbest birakilma hakkina sahiptir. Saliverilme, ilgilinin durusmada hazir
bulunmasini saglayacak bir teminat sartina baglanabilir.”

30 Case of Wemhoff v. Germany App. No 2122/64 (ECHR 27 June 1968) http:/jurnalul.ro/media/file/
CASE%200F%20WEMHOFF%20v_%20GERMANY.pdf .

31 European Convention on Human Rights Art. 5/1-a: “Kisinin, yetkili bir mahkeme tarafindan verilmis
mahkumiyet karart sonrasinda yasaya uygun olarak tutulmasi’.

32 Case of Wemhoff v. Germany App. No 2122/64 (ECHR 27 June 1968), Case of B. v. Austria App. No
11968/86 (ECHR 28 March 1990); Uye devletlerin ig, hukuku bir cezanin ancak tiim temyizlerin son
bulmasindan sonra kesinlesecegini ongorse bile Avrupa Insan Haklari Sézlesmesi acisindan (tutuklu)
yargilama, bir sugun tespit edilmesi ve ilk derece mahkemesinde verilen ceza ile son bulur. Case of N. v.
Federal Germany App. No 9132/80
(ECHR 16 December 1982), Case of Assanizade v. Georgia App. No 71503/01 (ECHR 8 April 2004)
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edecek bigimde yorumlanamaz.” seklindeki diizenlemede agik¢a ortaya koymaktadir
ki, i¢ hukuk normlari daha ileri bir koruma sagliyorsa, AIHS nin normlarini i¢ hukuk
normlarmisinirlayicibirsekildeveonlariihlaledecek sekilde yorumlanamayacagindan,
i¢ hukuk normlarina yapilan aykir1 uygulama sézlesmede yer alan normlara aykiri
olmasa dahi ihlal karar1 verilecektir.

Mahkemenin Stollenwerk — Almanya® kararinda ortaya koydugu husus,
tutuklulukla ilgili olarak verilecek hiikiim, ulusal hukuktaki tutuklamaya iligkin
ortaya konulan sartlarin farkliliklarina gore, anlagma yilikiimliiliklerinin her iiye
devletler i¢in farkli olabilecegini gostermektedir. Gergekten Mahkeme Stollenwerk
kararinin 36. fikrasina gore, sozlesmeye taraf olan tilkenin i¢ hukukunda sézlesmenin
5. maddesinin 4. fikrasinda saglanan giivenceden daha fazlasini saglamasi durumunda,
i¢ hukukta yer alan diizenlemeye sayg1 gosterilmesi gerekmektedir. Mevcut olayda i¢
hukuk diizenlemelerine gore bagvurucunun tutukluluk halinin 11 kez incelendigi
goriilmekte olup, bu durumun sézlesmenin sagladigindan ¢ok daha ileri bir diizenleme
oldugunu ifade etmektedir. Dolayisiyla mahkemeye gore bir iiye devletin ulusal
yasalar1 sdzlesmenin sagladigindan daha ileri bir koruma saglamasi durumunda, iiye
devlet, kendi i¢ hukukuyla baglidir. Bu baglamda Stollenwerk davasinda Almanya, i¢
hukukta sozlesmeye nazaran daha ileri bir koruma sagladigi i¢in bu davada ihlal
karar1 verilmistir**. Mahkeme, s6zlesmenin i¢ hukuktan bagimsiz bir sekilde ele
almmasi halinde, sozlesmeyi ihlal eden bir durum olusmadigini tespit etmesine
ragmen, Alman hukukunun ilgili normlarinda birey bakimindan daha ileri bir koruma
saglanmis olmasindan otiirdi, ihlal olup olmadigi hususunda Alman hukukundaki
diizenlemeleri dikkate alinmasi gerektigini ifade etmistir. Bu ifade sonrasi ise, karara
konu olayda her ne kadar sozlesemeye aykirilik olmasa da, Alman hukukunda yer
alan diizenlemeye aykirt davranilmis olmasinin sdzlesemeye aykiriligi dogurduguna
karar vermistir.

AIHM’nin Stollenwerk karariyla ortaya koydugu husus son derece énemlidir.
Nitekim artik mahkeme, ihlal karari verirken yalnizca sozlesmeyi dikkate
almayacaktir. Bunu gore, eger iiye iilkenin i¢ hukukundaki diizenleme sézlesmeden
daha ileri bir seviyede koruma sagliyorsa, sdzlesemeye aykirt olmayan, ancak taraf
ilkenin i¢ hukukuna aykirt bir durumun tespit edilmesi durumu ihlal kararini
doguracaktir.

33 Case of Stollenwerk v. Germany App. No 8844/12 (ECHR 7 September 2017)
34 F. Pmar Olger, EHRC 2017/218 (Sdu European Human Rights Cases).
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Tiirk hukukundaki tutuklama koruma tedbirine iligkin uygulamanin yukarida
belirtilen igtihadin dikkate alinmasi suretiyle degerlendirilmesi gerekmektedir. Diger
bir degisle, burada tartisilmasi gereken husus, Yargitay ve Anayasa Mahkemesinin
tutukluluktaki azami siireye iliskin yaptiklari kanuna aykirt ama AIHM’nin
ictihatlarma uygun oldugu ifade edilen yorumun goézden gegirilmesidir. Zira
ictihadinda degisiklik yapan mahkeme i¢in 6nemli olan s6zlesmede yer alan normlar
tek basina 6nemli degildir. Mahkeme oncelikle s6zlesmedeki ilgili normla i¢ hukuk
normunu karsilastiracak; eger ilgili i¢ hukukun daha ileri diizenlemesi varsa,

sozlesmeye degil i¢ hukuk normlarina gore karar verecektir.

Bu baglamda tutukluluk bakimindan azami siireleri 6ngéren CMK’nun 102.
maddesinin sézlesmeye gore daha ileri bir koruma saglayip saglamadiginin
degerlendirilmesi gerekmektedir. Buna gore ceza muhakemesi siirecinde herhangi bir
ayrim yapmaksizin sorusturma asamasindan, kovusturma asamasinin son noktasi
olan verilen kararin kesinlesmesine kadar gecen tiim siire bakimindan tutuklama
siiresi Oongéren CMK’nun 102. maddesinin sozlesmeyle kiyaslandiginda, i¢
hukukumuzun s6zlesmeye gore daha ileri bir koruma sagladigi asikardir. Dolayistyla
hiikme bagh tutukluluga iliskin ATHM ne yapilacak olas1 bir basvuruda, son igtihatlari
dikkate alindiginda mahkemenin, ihlalin var olup olmadigini aragtirmas1 sirasinda i¢
hukuku dikkate alacagi son derece agiktir.

Bu degerlendirme 1s1ginda CMK’nun 102. maddesinde kaleme alinan ve
tutuklamada azami siirelerine iliskin Yargitay’mm ve Anayasa Mahkemesinin
kararlarinin 5271 sayili Ceza Muhakemesi Kanununa aykiriliginin yani sira,
AIHM’nin igtihatlarina gore s6zlesmeye de aykiridur.

Bu noktada hem Anayasa Mahkemesinin hem de Yargitay’in kanuna aykir
ictihatlarindan derhal donmeleri gerekmektedir. Aksi halde i¢ hukuka aykir1 olan
hitkme bagl tutukluluk uygulamasina iliskin AIHM ne yapilacak olas1 bir bagvuru
halinde, mahkemenin ihlal karar1 vermesi kag¢inilmazdir.

4.4. Anayasa Mahkemesinin ve Yargitay’in I¢tihatlarim Degistirmesi
Gerekliligi

Yukarida da ifade edildigi iizere, AIHM’nin degisen ve gelisen igtihatlarma
bakildiginda, tutuklamaya iligskin i¢ hukuk diizenlemelerinin s6zlesmeye gore daha
ileri bir koruma saglamasi halinde mahkeme, yaptig1 incelemede i¢ hukuku esas
almaktadir.
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Dolayisiyla, hitkkme bagh tutukluluk uygulamasina iligkin Tirkiye aleyhine
mahkemeye yapilacak olasi bir bagvuruda, ATHM sézlesmeye gére daha ileri koruma
saglayan Tirk hukuku {izerinden bir degerlendirme yapacaktir. Bu durumda ise,
yukarida da ifade edildigi iizere ihlal karariyla karsilasilmasi siirpriz olmayacaktir.

Boyle bir kararla karsilasilmadan, bir an 6nce Anayasa Mahkemesinin ve
Yargitay’in ictihatlarindan donmesi ve kanuna uygun karar vermesi gerekmektedir.
Ancak bu noktada Anayasa Mahkemesinin ve Yargitay kararlarinin hukuki niteligi
sorunu ortaya ¢ikmaktadir.

Gergekten her iki mahkeme tarafindan tutuklama siiresine iliskin yapilan bu
yorum, birebir ortiismekle birlikte, iki mahkemenin kararlarinin niteligi bakimimdan
farkli sonuglar dogurmaktadir. Buna gore Yargitay Ceza Genel Kurul kararlari, bir
yol gosterici, uygulama birligini saglayici bir nitelige sahip olmasindan dolayi ayni
konuya iliskin hukuki gerekceler ile farkli sonuglara ulasilabilme imkan1 s6z konusu
iken, Anayasa Mahkemesinin kararlari mutlak olarak uyulmasi gereken niteliktedir.
Zira Anayasanin 153. maddesinin son fikrasina gore, Anayasa mahkemesi kararlari
yasama, ylrlitme ve yargiy1 baglamaktadir. Dolayisiyla Anayasa Mahkemesinin bu
konuyla ilgili olarak verdigi karardan sonra YCGK veya herhangi bir yargi orgam
istese de farkli bir goriis ileri siiremeyecek ve Anayasa Mahkemesinin bu kararda
ortaya koydugu yoruma bire bir bagli kalacaktir®.

S. Sonu¢ ve Degerlendirme

Yukarida da ifade edildigi izere Anayasa Mahkemesinin ve Yargitay in CMK’ nun
102. maddesinde kaleme alman azami tutukluluk siirelerinin yalnizca ilk derece
mahkemesi yargilamasi bakimindan gegerli olduguna dair verdigi kararlarin dogru

olarak kabul edilmesi miimkiin degildir.

Her iki yiiksek mahkemenin de verdikleri bu kararlardan anlasilan, tutukluluk
stiresinin, yerel mahkemenin hiikim vermesiyle artik herhangi bir siireye tabi
olmadansiiresiz olarak uygulanabilecegidir. Bu diisiinceye gore, ilk derece mahkemesi
gerekgesiz olarak verdigi kisa karardan gerekgeli kararin agiklanmasina gegen siire
de dahil olmak iizere, istinaf ve temyiz agamalarinda gecen tutuklamalar bakimindan
CMK’nun 102. maddesinin gecerli olmayacaktir. Bu kararin dogrulugunu kabul

35  Anayasa Mahkemesi Kararlarinin baglayiciligi sorunu ile ilgili detayl bilgi i¢in bakiniz. Amagsal yoruma
iliskin See For Details. Abdullah Batuhan Baytaz, Kanunilik llkesi Baglaminda Ceza ve Ceza Muhakemesi
Hukukunda Yorum (On Iki Levha Yaymecilik, Istanbul 2018) 193 ff
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ettigimizde bir diger soru, ilk derece mahkemesince verilen karardan sonra dosyanin
Bolge Adliye Mahkemesinde CMK’nun 289. maddesinde yer alan mutlak bozma
sebeplerinin varligi halinde tekrar ilk derece mahkemesine gondermesi halinde
durum ne olacaktir. Acaba tutukluluk siiresi kaldig1 yerden devam mi1 edecek, yoksa
bozulmus olsa da ortada daha 6nceden verilmis kararin olmasindan dolay1 herhangi
bir siireye tabi olmadan devam m1 edecektir. Burada kabul edilmesi gereken husus,
ilk derece mahkemesinin karar verdigi zamandaki tutukluluk siiresinin devam

etmesidir’®.

Ancak yukarida da ifade edildigi iizere, isnada bagli ve hiikkme bagli tutukluluk
ayrimina iliskin bu goriisiin kabulii ¢ok da yerinde olmayacaktir. Dolayisiyla gerek
Anayasa Mahkemesinin ve gerekse Yargitay’in verdikleri kararlarin yanlis oldugunun
ifade edilmesi gerekir.

Her iki yiliksek mahkeme de tutuklama siirelerine iliskin verdikleri kararlarinda
AIHM’nin igtihatlarma atif yapmis ve dayanak gdstermistir. Bu baglamda Yargitay
Ceza Genel Kurulu hitkkme bagli tutukluluga iliskin verdigi kararma dayanak olarak
AIHM’nin 1968 tarihli Wemhoff — Almanya kararim gostermistir. AIHM nin verdigi
bu karara gore, tutuklamada makul siirenin degerlendirilmesinde dikkate alinacak
zaman diliminin baslangici, fiilen tutuklama aninda baglayacak ve kisinin fiilen
serbest birakildigr ana kadar ve ilk derece mahkemesinin verdigi mahkimiyet
kararmin tethim veya tebligine kadardir. Istinaf ve temyiz gibi yargilama dereceleri
mahkemenin igtihatlarina gére bu siireye tabi degildir’.

Ancak yukarida da belirtildigi iizere ATHM, 1968’den bu yana gelen yerlesik
ictihatlarindan vazgegme egilimindedir. Bu degisime gére mahkeme artik yalnizca
sOzlesmeyi baz alarak basvurular1 degerlendirmeyecek, sozlesmeyle birlikte iiye
iilkelerin i¢ hukuklarini da inceleyecektir. Bu durum ayni konuda farkli normlara
sahip olan iilkeler bakimindan mahkeme tarafindan farkli kararlar verilebilme
ihtimalini dogurmaktadir.

AIHS temel hak ve dzgiirliikler agisindan asgari korumay1 saglamakta olup, taraf
iilkeler kendi i¢ hukuklarinda ilgili temel hak ve 6zgiirliikleri sdzlesmenin sagladigi
giivenceden daha ileri seviyede koruma saglama imkanina sahiptirler. Bu baglamda,

36 Savag Cetinkaya Ind. App. No 2012/1303 (AyMK, 21.11.2013).

37 Case of Wemhoff — Germany, App. No 2122/64 (ECHR 27 June 1968), http://jurnalul.ro/media/file/
CASE%200F%20WEMHOFF%20v_%20GERMANY.pdf
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kisinin hiirriyetinin, ortada herhangi bir mahktimiyet karar1 olmaksizin sinirlanmasina
sebebiyet veren tutuklama koruma tedbiri bakimmdan AIHM’nin son dénemde
verdigi kararlarda, yukarida da ifade edildigi iizere liye iilkelerin kendi i¢ hukuklarinda
sozlesmeye gore daha iyi sartlara sahip olmas1 halinde, ATHM yaptig1 incelemede
sO0zlesme hiikiimlerini degil, sozlesemeden daha ileri koruma saglayan i¢ hukuk
kurallarini dikkate almaktadir.

Goriildiigii iizere ATHM, ulusal hukuktaki normlarin ilgili temel hak ve dzgiirliik
baglaminda asgari koruma saglayan ATHS nden daha ileri bir koruma saglamasi
halinde, ihlal olup olmadig1 hususundaki degerlendirmesinde s6zlesme hiikiimlerini
degil, ulusal hukuktaki diizenlemeyi esas almaktadir.

Tutuklama koruma tedbirinde azami siireleri diizenleyen CMK’nun 102.
maddesine iliskin yapilacak yorum faaliyeti bakimindan Stollenwerk - Almanya’ya
karsi kararindaki ictihadin dikkate alinmasi bir zarurettir Bu baglamda
degerlendirilmesi gereken husus, AIHM nin 6niine gelecek bir dosyada sozlesmeyi
mi, yoksa Tiirk hukukunu mu dikkate alacagidir. Bu baglamda Tiirk hukukunun
sozlesmeye gore ¢ok daha ileri bir koruma sagladiginin ifade edilmesi gerekir®.
Dolayistyla ATHMsi Tiirkiye’ye kars1 tutuklama siirelerine iliskin bir bagvuru geldigi
takdirde, ihlal olup olmadigini Tiirk hukukundaki normlara gore yapacaktir.

Bu da gostermektedir ki, Anayasa Mahkemesinin ve Yargitay’in, AIHM’nin
ictihatlarin1 temel alarak yaptiklar1 yorum sonucu ortaya koyduklar: neticenin ic
hukukumuza aykiri olmasindan ve i¢ hukukun sézlesmeye gore ¢ok daha ileri bir
koruma sagladig1 dikkate alindiginda, tutuklama siirelerine iliskin olasi bir bagvuruda,
AIHM’nin ihlal karar1 verecegini soylemek zor olmayacaktir.

38 Bu noktada 90. maddesinin 5. fikrasinda ... Usuliine gére yiiriirliige konulmus, temel hak ve ozgiirliiklere
iliskin milletlerarasi antlasmalarla kanunlarin ayni konuda farkl hiikiimler icermesi nedeniyle ¢ikabilecek
uyusmazliklarda milletlerarasi antlasma hiikiimleri esas alimr.” seklinde yer alan diizenlemenin de
degerlendirilmesi gerekmektedir. Bu normun mutlak olarak uygulanmamasi, amagsal yorum metodunun
kullanilmasi suretiyle yorumlanarak uygulanmasi gerekmektedir. Zira insan haklarinin korunmasi igin
getirilen bu normun mutlak olarak uygulanmasi, insan haklarini smirlayici etki meydana getirebilir. Bu
baglamda oncelikle normun konulma amacinin yani ratio legis’inin tespiti gerekmektedir. Buradaki gaye
yukarida da izah edildigi tizere Tiirkiye’deki insan haklarmi korumak oldugundan, bu norm ancak
sozlesmenin kanuna gore daha ileri bir koruma sagladigi halde, insan haklarint koruyucu sekilde
uygulanmasi gerekmektedir. Aksi durumda kanunun daha ileri bir koruma saglanmasi noktasinda bu
madde tizerinden daha geri olan sdzlesmenin uygulanmasi ve kanunla verilmis hakkin sinirlandirilmasina
sebebiyet verecektir. Buna gore Tiirk hukuku siire bakimindan sozlesmeye gore daha ileri bir koruma
saglamasindan otiirii Tiirk hukukuyla sézlesmenin ¢akistigi bu durumda sézlesmenin uygulanmasi gibi bir
durum Anayasanin 90. maddesinin 5. fikrasinin 6ziine aykirt olacagindan, Tiirk hukuku uygulama alani
bulacaktir.
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Sonug olarak; kanuna aykiri olarak gerceklestirilen bu son derece yanlis yorumdan
ve dolayisiyla hatali uygulamadan bir an 6nce doniilmelidir. Zira kanunda agik bir
sekilde ifade edildigi lizere CMK’nun 102. maddesinde kaleme alinan siireler
bakimindan hiikkme bagli olmayan - hitkkme baglh tutukluluk ayrimi kabul edilemez
bir durum olup, bir an 6nce vazgegilmeli ve CMK’nun 102. maddedeki siirelerin
kisinin hakkinda verilen mahk(miyet kararinin kesinlesmesine kadar gecen tiim

siire¢ bakimindan uygulanmasi gerekmektedir.
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ABSTRACT

Common law systems differ substantially from civil law jurisdictions as to how and by whom the investigation and trial
are to be conducted, and how rules of evidence are to be constructed. Whilst common law systems are considered to
follow an adversarial trial process model, civil law traditions have generally been associated with an inquisitorial procedure.
Yet, convergence between the criminal justice systems of the common law and those of the civil law in relation to proof
and evidence suggest that the labels “adversarial” and “inquisitorial” cannot be used today to show the general character
and structure of criminal trial models. Rather, they can only be used to help us begin to understand the different features
that traditionally exist in different systems, or at best they can be used today to grasp the effects of the tradition on the
mentality of parties during the trial. The aim of this article is first to set a basis for understanding the adversarial/inquisitorial
dichotomy by looking at distinctive elements of each legal system, and then, so as to evaluate whether this conceptual
dichotomy is useful, it aims to elaborate further the purposes of English and Turkish criminal trials and examine the
evidentiary rules of the two jurisdictions.

Keywords: Adversarial trial process, inquisitorial procedure, rules of evidence

oz

Miusterek hukuk sistemleri Kita Avrupasi hukuk sistemlerinden sorusturmanin ve yargilamanin nasil ve kim tarafindan
yuritilmesi konusunda ve delillere iliskin kurallar bakimindan temel bir sekilde farkhlik gosterir. Musterek hukuk
sistemlerinde itham usulli (adversarial) ceza yargisinin esasini olustururken Kita Avrupasi'nda tahkik (inquisitorial)
sistemi benimsenmistir. Ancak bu iki hukuk geleneginin ispat ve delil hukuklarindaki yakinlasma bugun icin ‘adversarial-
inquisitorial’ kavramsallastirmasinin ceza yargilamasi modellerini agiklamak icin kullanilamayacagini gosteriyor. Mezkur
iki kavram yalnizca hukuk sistemlerinin geleneksel olarak farklilik gosteren 6zelliklerini izah edebilir. En iyi ihtimalle,
muhkem hukuk geleneklerinin yargilamanin stijeleri tizerindeki etkisini anlamaya yardimci olabilir. Bu makalenin amaci
iki farklh hukuk sisteminde var olan o tilkeye miinhasir unsurlara bakarak ‘adversarial-inquisitorial’ dikotomisini kavramak
icin bir temel olusturmak ve bu dogrultuda ingiliz ve Tiirk ceza yargilamalarinin delile iliskin kurallarini incelemektir.
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1. Introduction

It has long been recognised that common law systems differ substantially from
civil law jurisdictions as to how and by whom the investigation and trial are to be
conducted, and how the rules of evidence are to be constructed. Whilst common law
systems are considered to have had a model of adversarial trial process, civil law
traditions have generally been associated with an inquisitorial procedure.! Though,
for some, the accusatorial/inquisitorial dichotomy is still central to comparative legal
analysis,? the distinction between the two models is not predicated upon a sound
footing - not least because there is no clear consensus on the meaning of the concepts®
- but also it is viewed as ‘an unsatisfactory conceptual prism through which to
scrutinise modern legal process in comparative perspective’.* In analysing and testing
the adversarial and inquisitorial taxonomies, perhaps one of the most acute differences
between the criminal justice systems of the common law and those of the civil law
lies, to a large extent, in their approach to proof and evidence. In this sense, one can
claim that rules vary considerably between the systems in terms of the gathering,
presentation and challenging of evidence with diverse procedural arrangements

dealing with admissible and inadmissible evidence in criminal proceedings.’

The aim of this article is first to set a basis for understanding the adversarial/
inquisitorial dichotomy by looking at distinctive elements of each legal system, then
so as to evaluate whether this conceptual dichotomy is useful, it will expound the
purposes of the English and Turkish criminal trials and examine the evidentiary rules
of the two jurisdictions.

2. The Adversarial and Inquisitorial Dichotomy

Before concentrating on the differences between the English common law and the
Turkish legal system, it would be appropriate to briefly set out the core features of the

1 Andrea Ryan, Towards a System of European Criminal Justice the Problem of Admissibility of Evidence
(Oxon; Routledge, 2014) 1.

2 Maximo Langer, ‘Models of the Criminal Process’ in Markus D Dubber, Tatjana Hornle(Eds.) The Oxford
Handbook of Criminal Law (OUP 2014) 892; see also D. Sklansky, ‘ Anti-Inquisitorialism’ (2009) in Harv.
L. Rev. (2009) 122/6 1634, 1704.

3 John Jackson, ‘Taking Comparative Evidence Seriously’ in P. Roberts and M. Redmayne (Eds.),
Innovations in Evidence and Proof: Integrating Theory, Research and Teaching (Hart 2007) 291.

4 Paul Roberts, ‘Faces of justice adrift? Dama’s Comparative Method and the Future of Common Law
Evidence’ in: J. Jackson, M. Langer, P. Tillers (Eds.) Crime, Procedure and Evidence in a Comparative
and International Context: Essays in Honour of Professor Mirjan Damaska (Hart 2008) 295.

5 Andrea Ryan, Towards a System of European Criminal Justice the Problem of Admissibility of Evidence
(Oxon; Routledge 2014) 3.
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legal traditions that are rooted in the two jurisdictions. The Turkish criminal process
is supposed to fall within the inquisitorial legal tradition, while the English criminal
trial is often described as adversarial in nature.

In juxtaposing the adversary/accusatorial® system of criminal trials with the
inquisitorial system, it is essential to analyse the way proceedings are structured.
Whereas adversariness can be regarded as a process in which ‘a dispute between two
sides in a position of theoretical equality before a court which must decide the outcome
of the contest’ is resolved, the legal process is conceived as an ‘official and thorough
inquiry’ in an inquest model in which the prosecutor generally controls the pre-trial
stage, and is viewed as a neutral representative of the state rather than an opponent of
the suspect.” In other words, it is the state, under the inquisitorial system, rather than
the private accuser, who is responsible for assembling the case against the accused,
and the onus are upon members of the judiciary who are holding the powers of deciding
on the course of investigation and examining the witnesses at trial.® In an ideal
adversarial system, the judge is considered to be a passive arbitrator or mere umpire
with little direct interference in the fact-finding process, but (s)he plays a crucial role
at trial by restricting the information presented to the jury.’ The corollary of this in the
adversary model is that the contestants or competitors are able to draw the contours of
the dispute and have responsibility for selecting, presenting, testing, and evaluating
the evidence pertinent to the case.'® Thus, it is thought in the party-driven process that
the disputants must be relatively equal in terms of sources (equality of arms) in the
“contest” to ensure that the trial is fairly conducted while determining who is the
“winner”." This seems also a reflection of the idea that adversarialism ‘is based on the

premise that all people, including persons accused of criminal offences, enjoy rights

6  Although legal commentators sometimes employ the concepts of “accusatorial’ and “adversarial’
interchangeably, these concepts are not necessarily same. Whereas ‘adversarial’ denotes a means of a
dispute resolution, ‘accusatorial’ can be seen as a ‘classic procedural model’, one that ‘assigns great social
value to keeping the state out of disputes’ and one that grants the accused a presumption of innocence until
the accuser has sufficient evidence for the conviction of the accused. That being the case, for the purpose of
this article, the two terms have been used interchangeably. See A. Goldstein, ‘Reflections on Two Models:
Inquisitorial Themes in American Criminal Procedure’ in Stan. L. Rev. (1973-74) 26/5 1009, 1017; J.
Jackson, S. Doran, Judge without Jury: Diplock Trials in the Adversary System (Clarendon 1995) 57.

7  Mirjan Damaska, ‘Evidentiary “Barriers” to Conviction and Two Models of Criminal Procedure: A
Comparative Study’ in U. Pa. L. Rev. (1973) 121 506, 563-564.

8  Matthew King, ‘Security, Scale, Form and Function: The Search for Truth and the Exclusion of Evidence
in Adversarial and Inquisitorial Justice Systems’ in Int’l Legal Persp. (2001-2) 12 185, 194ff.

9 Mirjan Damaska, Evidence Law Adrift (Yale University Press 1997) 72.
10 John Jackson, S. Doran, Judge without Jury: Diplock Trials in the Adversary System (Clarendon 1995) 67
11 Ibid, 66.
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and the freedom to express their legitimate independent perspectives’.'> On the other
hand, in the purest form of the inquest model, there is no “adversary” to dominate;
rather, there are protagonists who are anticipated to contribute to the inquiry whose
overriding goal is to discover the truth of the allegation.'® Besides, it has commonly
been stated that inquisitorial trials are described as secret, and hinge heavily on written
materials contained in a single investigative dossier which is to be passed to the trial
judge for the determination of the guilt and innocence of the accused.'* Conversely,
adversarial proceedings refer to a public procedure where evidence is presented orally
and subject to a process of examination and cross-examination during the trial that
includes a jury deciding the facts of the case.'” In sum, according to the model of
adversarial/inquisitorial dichotomy, an adversarial trial system can be distinguished
from the inquisitorial procedure with regard to the primary aim of the process, the role

of the participants and the main features of the proceedings.

In examining different legal systems, though seemingly sufficiently promising,
the analytical labels in question may not describe precisely either system in part
because the question what elements are essential to the adversarial and inquisitorial
models has not been lucidly answered, and hence ‘locating particular systems along
the spectrum of procedural types will always be controversial’.!® Moreover, given the
impact of the European Court of Human Rights(ECHR) on domestic legal systems
including England and Turkey, it may be more accurate to say that ‘a new model of
proof that is better characterised as ‘participatory’ than as ‘adversarial’ or
‘inquisitorial” has been devised as a common set of evidentiary principles.'” The
adversarial/inquisitorial polarity was also criticised by Damaska, as ‘cumbersome’,

12 Richard Vogler, A World View of Criminal Justice (Aldershot: Ashgate 2005) 129.

13 Andrea Ryan, Towards a System of European Criminal Justice the Problem of Admissibility of Evidence
(Oxon; Routledge 2014) 72.

14 Mireille Delmas-Marty; John R. Spencer LLB (Eds.) European Criminal Procedures (CUP 2002) 21.

15  Abraham Goldstein, ‘Reflections on Two Models: Inquisitorial Themes in American Criminal Procedure’
in Stan. L. Rev. (1973-74) 26/5 1009, 1017 It is worth noting that, for Damaska, jury trial and the principle
of orality are not essential to an adversary model, but ‘the ideological underpinning of adversarial process,
stemming from Lockean liberal values of distrust of the state and freedom from restraint, may make these
features a matter of choice’. See M. Damaska, ‘Evidentiary “Barriers” to Conviction and Two Models of
Criminal Procedure: A Comparative Study’ in U. Pa. L. Rev. (1973) 121 506, 565; Andrea Ryan, Towards
a System of European Criminal Justice the Problem of Admissibility of Evidence (Oxon; Routledge 2014)
71.

16 John Jackson, ‘Taking Comparative Evidence Seriously’, in P. Roberts and M. Redmayne(Eds.),
Innovations in Evidence and Proof: Integrating Theory, Research and Teaching (Hart 2007) 291.

17 John Jackson, ‘The Effect of Human Rights on Criminal Evidentiary Processes: Towards Convergence,
Divergence or Realignment?’ (2005) 68 (5) in Modern Law Review (2005) 68/5 737, 737.
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‘difficult to employ as an instrument of analysis’,'® and “‘unsupported by evidence and

allowing unwarranted priority to the trial stage’."” Instead of a somewhat outmoded
approach, he has created an alternative analytical framework to account for variations
between legal systems with the terms ‘hierarchical’ and ‘coordinate’ by which the
arrangement of the judicial authority has been centralised.”® Nevertheless, either
historically based on the adversarial/inquisitorial dichotomy or in the words of
Damaska “predominantly analytical and interpretative” models (the hierarchical and
coordinate),”! provide us only with ‘ideal types which do not necessarily reflect

current procedures in either continental Europe or the Anglo-American jurisdictions’.?

3. The Aim of the Trial

To elucidate differences between the common law and civil law jurisdictions as to
how rules, principles and doctrines that govern the admission, examination and
evaluation of evidence, and to analyse the labels ‘adversarial” and ‘inquisitorial’, this
section will scrutinise how the law of evidence operates in the English and Turkish
criminal proceedings.

As a characteristic of the common law system, the English legal system has adopted
a distinct ‘law of evidence’ as a separate discipline developed in the nineteenth century
through jurists who isolated evidentiary rules from the study of criminal process and
substantive law.? This appears to be emanating mainly from the belief that a bilateral
contest model should be designed in such a way that grants the parties remarkable
latitude in how to construct and present their case, and the manner in which they
question witnesses at trial.* It follows that evidence gathered and presented by each
party who is to pursue victory with near-complete autonomy, should be subject to
some legal controls before the tribunal of fact. In this regard, in view of the tightly
regulated rules of evidence, it can be said that the English criminal trial has more

18 Mirjan Damaska, The Faces of Justice and State Authority: A Comparative Approach to the Legal Process
(Yale University Press 1986) 5.

19  Richard Vogler, A World View of Criminal Justice (Aldershot: Ashgate 2005) 8.

20 Mirjan Damaska, ‘Structures of Authority and Comparative Criminal Procedure’ in Yale Law Journal
(1974-75) 84 480, 543 The framework set out by Damaska is somewhat convincing from many
perspectives; yet, it goes beyond the confines of this article.

21 Mirjan Damaska, Evidence Law Adrift (New Haven: Yale University Press, 1997) 3.

22 Andrea Ryan, Towards a System of European Criminal Justice the Problem of Admissibility of Evidence
(Oxon; Routledge 2014) 80.

23 John R. Spencer, ‘Adversarial vs inquisitorial systems: is there still such a difference?’ in the International
Journal of Human Rights (2016) 20/5 601, 605.

24  Claire McGourlay, Doak Jonathan, Evidence in Context (4th edn, Oxon: Routledge 2015) 125.
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evidentiary barriers than its Turkish counterpart. However, it should also be underlined
that with the Criminal Justice Act 2003 and the Criminal Procedure Rules 2005 there
has been ‘a shift away from a rigid regime of exclusionary evidential rules towards a
broader freedom of proof’.> Moreover, with the Criminal Procedure Rules, the
intention was to promote a culture change in criminal case management by giving
‘courts explicit powers and responsibilities to manage cases actively’.?® Therefore, the
firm commitment to principles of party autonomy and judicial passivity in the English
criminal justice system seems to have faded regarding the emphasis on active case
management, which marks an important inroad into the adversarial tradition.?’ It was
also argued that such a strong judicial insistence results in a situation where the English
criminal trial on the adversarial/inquisitorial spectrum no longer lies somewhere it can
be regarded as a game in which the participants are expected to enter the ring.?®

In contradiction to the English counterpart, the Turkish legal system does not
recognise evidence as a distinct branch of the law, and most regulations relating to
evidence and proof are contained within the code of criminal procedure.”” Since the
collection of evidence is conducted and supervised by an impartial public prosecutor
rather than parties, the selective filtering of information has been relatively avoided.
The lack of lay involvement can also be seen as another reason for few evidentiary
barriers in Turkey where the trial judge, as the trier of fact as well as the trier of law, is
deemed competent enough to exercise due diligence when assessing evidence before
determining guilt.*® Yet, the fact that there is absolute inhibition of evaluation of the
unlawful evidence rendered by either public authorities or private persons, which is a
constitutional protection,® places focus more on the importance of due process
protections for defendants. More will be said below, but it should be stated at this
juncture that the restrictive evidentiary rules might in themselves be a strong indication

that the Turkish criminal justice system leans towards an adversarial direction.

In accordance with the inquest model, the principle of ‘free proof” or ‘free

25 Ibid 16.

26 Treasury Minutes on the Fifteenth, Twentieth to Twenty-second and Twenty-fourth Reports from the
Committee of Public Accounts 2004-2005, CM6667, [23].

27 lan Dennis, The Law of Evidence (6th edn, Sweet & Maxwell 2017) 24.

28  Ibid, 25.

29 Yener Unver, Hakan Hakeri, Ceza Muhakemesi Hukuku (Ankara: Adalet Yaynlar1 2012) 669.
30 Ceza Muhakemesi Kanunu, Art. 230.

31 Constitution of the Republic of Turkey 1982, s.38: ”Findings obtained through illegal methods shall not be
considered evidence.”.
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evaluation of evidence” has been embraced in Turkey, which dictates that any form of
relevant evidence can be used by the judge in reaching a verdict.?? Free evaluation of
evidence at trial, however, comprises some adversarial elements, inter alia, that
require evidence to be heard and challenged by the parties orally at trial under Article
216 of the Turkish Criminal Procedure Act.** A system of free proof might be
explained by the fact that the highest value in the criminal process, as clearly provided
in the Turkish Criminal Code, is to reveal the material truth’* with ‘a judicial quasi-
scientific search’.*® This is distinct from the principle which has recently been adopted
in England where the Criminal Procedure Rules made it clear that ‘the overriding
objective of [the] procedural code is that criminal cases be dealt with justly’,* despite
that the priority given to a particular value or principle is somewhat alien to the
common law tradition.”” The English criminal trial is also supposed to discover the
truth provided that ‘the contest is fair and the parties are given an equal opportunity
to put their case’.’® However, it was held that truth should not be the primary goal:

[A] preoccupation with material truth may be not only futile but
dangerous to society as well. If the objective of the judicial process
were the disclosure of facts, then any technique that increases the
prospect of gathering fact would be permissible.*

That being the case, the evidential constraint in the English trial which prevents the
judge from undertaking a search for relevant evidence is said to be an obstacle to the
ability of the trial to uncover truth.*’ It can also be observed that in practice certain
aspects of evidence are selectively filtered by the police or the Crown Prosecution
Service (CPS) in order to persuade the decision-maker ‘that their presentation of events

32 Ozgiin Oztung, ‘Ceza Muhakemesinde Hukuka Aykiri Deliller’ (PhD Thesis, Marmara Universitesi 2010)
25.

33 Ceza Muhakemesi Kanunu, Art. 217: “The judge must only rely upon evidence that is presented at the
main hearing and has been discussed in his presence while forming his judgment.”.

34 Ceza Muhakemesi Kanunu, Art. 216.

35 Vahit Bigak, ‘A Comparative Study of the Problem of the Admissibility of Improperly Obtained Evidence’
(PhD Thesis, University of Nottingham 1995) 42.

36 The Criminal Procedure Rules, The Criminal Practice Directions October 2015 edition, S. 1.1.
37 Claire McGourlay, Doak Jonathan, Evidence in Context (Oxon: Routledge, 4th Ed. 2015) 16.

38 John Jackson, Sean Soran, ‘Two Models of Proof” in Judge without Jury: Diplock Trials in the Adversary
System (Clarendon 1995) 66.

39  Stephan Landsman, The Adversary System, a Description and Defence (Washington: The American
Enterprise Institute 1984) 37.

40 Claire McGourlay, Doak Jonathan, Evidence in Context (4th edn, Oxon: Routledge 2015) 35.
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represents a historically correct narrative’. Thus, the English trial might be seen in this
regard as ‘a poor vehicle for delivering justice that is ultimately based on the truth’.*!

4. Rules of Disclosure

As the purpose of the Turkish trial is to seek the truth of what happened, parties
have a duty to uncover any available information that is requested of them and access
to the case file (dossier) in the investigation stage.** Nevertheless, the power to review
and examine the contents of the dossier related to the investigation phase given to the
defence counsel is not free from limitations; it may be restricted (upon request of the
public prosecutor and by decision of the Justice of the Peace), if a review into the
contents of the file, or copies taken, impedes the goal of the ongoing investigation.*
However, the statements provided by the suspect, the written expert opinions and the
records of other judicial proceedings during which the suspect is entitled to be present
cannot be subject to restriction to access.* The major consideration in relation to the
limitation of access to the dossier is the secrecy and efficiency of the investigation
that is of particular importance to truth-finding; however, it is argued that
considerations of secrecy should not override the procedural rights of the accused.®
The Turkish Constitutional Court and the ECtHR also stress the importance of the
balance that needs to be struck between the right to have a fair trial and the secrecy
and efficiency of the investigation. In the words of the ECtHR:

The Court acknowledges the need for criminal investigations to be
conducted efficiently, which may imply that part of the information
collected during them is to be kept secret in order to prevent suspects
from tampering with evidence and undermining the course of justice.
However, this legitimate goal cannot be pursued at the expense of
substantial restrictions on the rights of the defence. Therefore,
information which is essential for the assessment of the lawfulness of a
detention should be made available in an appropriate manner to the

suspect’s lawyer.*

41 Ibid, 36.

42  Ceza Muhakemesi Kanunu, Art.153/1.

43 Ibid, Art.153/2.

44 Ibid, Art.153/2.

45  Giines Okuyucu-Ergiin, ‘Sorusturmanin Gizliligi’ in AUHFD, (2010) 59(2) 243, 260.

46  Case of Garcia Alva V. Germany [2001] Lietzow v. Germany, Application no. 23541/94 [42] (Lietzow v.
Germany); See also: Yargitay (High Court of Appeals) Case 2014/195,N.D 2015/116, D. D 23.12.2015, [63].
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It should also be noted that evidence not disclosed in the dossier at pre-trial stage
must be available to the defence at the beginning of the trial stage to ensure that the
defendant is aware of the evidence against him. Thus, it should be emphasised that
non-disclosure of evidence cannot be justified on the grounds of public interest or the

sensitive nature of material that is to be presented.

As for pre-trial disclosure in England, there is a basic requirement or the “golden
rule” on the part of the prosecution that it ‘disclose[s] to the accused any prosecution
material which has not been disclosed to the accused and which might reasonably be
considered capable of undermining the case for the prosecution against the accused
or of assisting the case for the accused’.” The defence is heavily dependent upon the
prosecution, so it would stand to reason that full disclosure should be made to the
defence to strike a balance between the parties. Disclosure usually takes ‘the form of
a bundle of witness statements’, and evidence that has not been disclosed before trial
may not be regarded as admissible at trial.*® However, it is obvious from the provision
that a prosecutor has no obligation to disclose to the defence any neutral material or
material damaging to the defendant. What is more, if a prosecutor wishes to withhold
sensitive material on the grounds of a risk to public interest, the duty of disclosure
would become an issue for the court, which must rule how to balance public interest
considerations and the interests of open justice and fair trial.* In cases where the
sensitive material might undermine the prosecution case or assist the accused’s case,
the standpoint of the English and the Strasbourg case law is that ‘the entitlement to
disclosure of relevant evidence is not an absolute right [and] it may be necessary to
withhold certain evidence from the defence so as to preserve the fundamental rights
of another individual or to safeguard an important public interest’ provided that the
limitation on the rights of the accused is sufficiently compensated, such as by
appointing special counsel.’' Taking an excessively adversarial attitude or having a
tendency not to help the defence has been somewhat censured by case law, but it can
be said that there are still systemic disclosure issues across the criminal justice system
in England,* and as the chief constable of Surrey police has recently stated, there is

47 CPIA 1996, s. 3(1).

48  Andrew Ashworth, Mike Redmayne, The Criminal Process (OUP 2010) 269.

49  lan Dennis, The Law of Evidence (6th edn, Sweet & Maxwell 2017) 395.

50 Rowe and Davis v United Kingdom (2000) 30 E.H.R.R. 1 [61]; see also R v H [2004] UKHL 3.
51  Andrew Ashworth, Mike Redmayne, The Criminal Process (OUP 2010) 269.

52 Patrick Cowling, ‘Hundreds of cases dropped over evidence disclosure failings’ (2018) http://www.bbc.
co.uk/news/uk-42795058 accessed 18 April 2018.
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a ‘cultural problem with disclosure’ that needs to be addressed.* It shows in turn that
with respect to rules of disclosure there are still strong adversarial elements that are
observable in the English trial culture on the part of the participants although the
system has adopted ‘the golden rule of full disclosure’.>

S. Approaches to Evidence: Admissibility of Evidence vs.
Illegal Evidence

Most of the English law of evidence concentrates on the admissibility of certain
types of evidence to seek control over what the tribunal of fact is to access, in other
words, inclusionary and exclusionary rules of evidence are the main legal issues that
need to be resolved. The primary rationale for the exclusion of evidence stems from
the goal of the bifurcated procedure that the tribunal of fact as an amateur adjudicating
body should be shielded from certain information, gathered either lawfully or
unlawfully, ‘which may have an unwanted effect on their reasoning’.> It requires that
if the judge decides to exclude the evidence, it will not be known to the jury. The idea
of admissibility in this context has a different connotation from the evidentiary rule
that prohibits ‘the use of evidence, but that does not at the same time necessarily
prohibit its presentation to the fact-finders’.’ In the Turkish idea of exclusionary
rules, contested evidence is not something that needs to be removed from the dossier
after it has been determined as “unlawful”;*” rather, it is what should be received and
put in the dossier by the trial judge irrespective of impropriety in gathering.® The
issue for the judge in this regard is ‘whether the evidence may be used to reach a
verdict rather than a question of exclusion in the common law sense’.” In this sense,
the current inquisitorial paradigm in the Turkish criminal trial dictates, in practice,

53 Matthew Weaver, Jamie Grierson, ‘Police chief admits ‘cultural problem’ with evidence disclosure’ (2018)
https://www.theguardian.com/law/2018/jan/24/more-than-900-criminal-cases-collapse-undisclosed-
evidence-cps-police accessed 18 April 2018.

54 RvHand C [2004] 2 AC 134 (Lord Bingham).

55 Andrea Ryan, Towards a System of European Criminal Justice the Problem of Admissibility of Evidence
(Oxon; Routledge 2014) 73.

56 Ibid, 48.

57  In the Turkish legal literature where the term “illegal evidence” is often used, as opposed to English legal
conceptualisation (illegally obtained evidence), there is no emphasis on the means of evidence-gathering
because there is no exclusionary rule, such as hearsay or character evidence, that makes evidence “illegal”
other than the rules regulating the means of evidence-gathering.

58  Meltem Diindar, “Ingiliz ve Tiirk Ceza Muhakemesi Hukuklarinda Hukuka Aykir Deliller’ (PhD Thesis,
Istanbul Universitesi 2014) 510.

59  Andrea Ryan, Towards a System of European Criminal Justice the Problem of Admissibility of Evidence
(Oxon; Routledge 2014) 157.
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that the possibility of challenging evidence is a sufficient safeguard, and the judge
would be ‘presumably trained to exclude inappropriate evidence or inferences from

260

his or her consideration’® and undertake the task of adjudicating impartially and fully

understanding the legal and factual issues.®'

In English law, evidence adduced by the parties should be relevant to the facts in
issue so as to be admissible and presented in the court. The legal definition of
relevance was laid down by Lord Simon in DPP v Kilbourne in which it was held that
evidence is relevant if ‘it is logically probative or disprobative of some matter which
requires proof”.®? The judge would weigh a set of factors to determine whether the
evidence is deemed to be relevant and ought to be admitted in exercising judicial
discretion which is rarely subject to the interference of the appellate courts.®® The
judge must believe that the evidence is sufficiently relevant; however, sufficiently
relevant evidence is not enough for admissibility. It should not also be ‘excluded by
any rule of the law of evidence or by the exercise of judicial discretion’.** In this
sense, the manner in which evidence is collected and the nature of evidence are of
importance to admissibility on the basis that an exclusionary rule or the exercise of
discretion might be a basis for exclusion. Where an exclusionary rule applies, the trial
judge has an obligation to exclude evidence, whereas where a discretion is relied
upon, the judge is not obliged to do so0.* For example, if a confession has been
gathered by physical violence and threats, or as a result of something said or done
likely to render a confession unreliable, the confession must be excluded.®® On the
other hand, not all evidence that has been obtained improperly automatically leads to
exclusion; it is subject to the discretion of judge who has a duty to ensure a fair trial.®’

60  Ibid, 22.

61 There is some controversy among Turkish legal scholars regarding whether the exclusion of evidence from
the dossier would be a better solution to avoid the effects of improperly obtained evidence on the trial
judge in reaching a verdict. While some authors are in favour of the view that evidence should be excluded
from the dossier in any way, others suggest that rather than removing evidence from the dossier, putting
evidence in an envelope in the dossier in such a way that the judge cannot see might also help eliminating
the negative effects of unlawfully gathered evidence on the judge. Within the confines of this article, I will
not be able to discuss the issue in greater depth. See for a more detailed debate: Mehmet Godekli, “Tiirk
Ceza Muhakemesinde Maddi Gergege Ulagmanin On Kosulu Olarak Hukuka Aykiri Delillerin
Degerlendirilmesi Yasagi’ in AUHFD (2016) 65/4 1815, 1908-1911.

62 [1973] AC 729, [756].

63 Claire McGourlay, Doak Jonathan, Evidence in Context (4th edn, Oxon: Routledge 2015) 8.

64  Adrian Keane, Paul McKeown, The Modern Law of Evidence (Oxford; OUP, 2014) 28.

65 Nicola Monaghan, Law of Evidence (CUP 2015) 148.

66 PACE Act, s. 76(2)(a), 76(2)(b).

67 Nicola Monaghan, Law of Evidence (CUP 2015) 184.
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As such, legally admissible evidence may not always be used at trial and can also be
subject to exclusion on the grounds of the discretionary power of the judge. If
admissible evidence has a prejudicial effect on the minds of the jury against the
accused which outweighs its true value, the judge should exclude evidence from the
jury.%® This approach has been reinforced by section 78 of the Police and Criminal
Evidence Act (PACE) 1984 which provides as follows:

In any proceedings the court may refuse to allow evidence on which the
prosecution proposes to rely to be given if it appears to the court that,
having regard to all the circumstances, including the circumstances in
which the evidence was obtained, the admission of the evidence would
have such an adverse effect on the fairness of the proceedings that the
court ought not to admit it.*

The statutory discretion to exclude evidence that is otherwise admissible, to
Dennis, is a ‘preservation of the common law discretion’” which examines the
prejudicial effect of the evidence on the accused and its probative value.

As has been mentioned above, not all relevant evidence in the Turkish criminal
proceedings can be used at trial; there is a blanket prohibition on unlawfully obtained
evidence according to the Turkish Constitution and the Turkish Criminal Procedure
Code. More precisely, in determining whether the accused is guilty the trial judge
cannot rely in any way upon unlawfully obtained evidence. Yet, the constitutional
and statutory strictness has not been embraced by the case law of the Court of Appeal
(Yargitay), which has made inconsistent decisions regarding unlawful evidence.”!
The Court seems to have justified its stance by adopting an approach which evaluates
the inhibition of evidence as either “absolute” or “relative”.”” The Court is of the view
that if evidence is gathered through unlawful means that infringe the basic human
rights of the defendant, it must not be used at trial. To put it differently, if unlawful
means used by the police or prosecutor in gathering evidence does not affect the

68 [1966] 1 WLR 9 para. 12.
69 Police and Criminal Evidence Act, section 78.
70 lan Dennis, The Law of Evidence (6th edn, Sweet & Maxwell 2017) 95.

71 Cumhur Sahin, “Yargitay Kararlar1 Isiginda Hukuka Aykirt Deliller ve Degerlendirilmeleri Sorunu”,
EUHEFD 1.1. (1997) 87.

72 Cem SENOL, ‘Ceza Muhakemesi Hukukunda Hukuka Aykir1 Delillerin Degerlendirilmesi Yasagi” (PhD
Thesis, Marmara University 1995) 308.
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rights of the defendant, it can be adduced at the trial stage.” The Turkish Constitutional
Court, however, is more stringent than the Court of Appeal in stipulating that “not
considering whether there is a human rights infringement, our criminal justice system
has preferred the absolute view in evaluating evidence. None the less, as has been
mentioned in doctrine and some rulings of the General Assembly of Criminal
Chambers, simple procedural unlawful practices should not be regarded as unlawful
means in gathering and evaluating evidence.”” In a nutshell, the Turkish legal system,
albeit explicit constitutional and statutory norms, does not seem to have met the

requirements of the blanket rule upon illegally obtained evidence.”

Confession evidence is one of the key factors that may have an impact upon the
outcome of the trial both in England and Turkey; so improprieties in the manner in
which the accused has been interrogated may be grounds for the “exclusion” of
evidence in England, and for rendering confession evidence “unlawful” in Turkey.”
Unlike confession evidence in Turkey, which is subject to mandatory corroboration
requirements,”’ it is legally possible to convict defendants solely on the basis of their
confession in the English common law, although ‘in practice there have been
sufficient examples to caution courts against the ready acceptance of confessional
evidence alone’.”® The statutory framework in England introduces a legal test for a
confession made by the accused to be admissible. Section 76(2) of PACE provides
that if the confession has been obtained by oppression of the person who made it; or

73 Yargitay General Assembly of Criminal Chambers, 10.12.2013, F.N. 2013/10-483 D.N. 2013/599.
74  Turkish Constitutional Court, 2011/1, D.C. 2012/1, (19.12.2012).

75  Various reasons can be evoked for the somewhat failure of the Turkish legal system in applying the law in
relation to illegal evidence, but the most remarkable of which, in the view of this author, is the
irreconcilability between “searching for the truth as the main goal of the criminal process” and “following
strict procedural rules in any way”.

76 Veli Ozer Ozbek, Ceza Muhakemesi Hukuku (Segkin Yayinlari, Ankara, 2006) 673-674; J. Doak, C.
McGourlay, Evidence in Context (Oxon: Routledge, 4th Ed. 2015) 202.

77 The mandatory corroboration requirement in Turkey is a requirement imposed by case-law, the Turkish
Criminal Procedure Code does not state explicitly whether the statements taken by the accused or suspect
can be used as evidence at trial. See the relevant article of the Turkish Criminal Procedure Code, entitled
“Procedures forbidden during the interview and interrogation”: Article 148 — (1) The submission s of the
suspect or accused shall be stemming from his own free will . Any bodily or mental intervention that would
impair the free will, such as misconduct, torture, administering medicines or drugs, exhausting, falsification,
physical coercion or threatening, using certain equipment, is forbidden. (2) Any advantage that would be
against the law shall not be promised. (3) Submission is obtained through the forbidden procedures shall
not be used as evidence, even if the individual had consented. (4) Submissions obtained by the police,
without the defense counsel being present, shall not be used as a basis for the judgment, unless this
submission had been verified by the suspect or the accused in front of the judge or the court. (5) In cases
where there is a need for a subsequent interview of the suspect in relation with the same event, this
interaction shall be conducted only by the public prosecutor.

78  Claire McGourlay, Doak Jonathan, Evidence in Context (4th edn, Oxon: Routledge 2015) 202.

167



Ceza Hukuku ve Kriminoloji Dergisi-Journal of Penal Law and Criminology 2018; 6(2):155-172

in consequence of anything said or done which renders the confession unreliable,
the confession must be excluded.” After the defence adduces some prima facie
evidence to suggest that the confession is obtained by the prescribed methods, the
onus would lie on the prosecution to prove beyond reasonable doubt that the
confession was not obtained in breach of the legislation.®® Similar to the provision of
the PACE Act regarding confessional evidence, the Turkish Criminal Procedure
Code stipulates that the confession must depend on the “free will” of the suspect,’!
and statements obtained through any physical or psychological force in police
interrogation cannot be used as evidence in reaching a verdict.®? Further, a failure of
the interrogator to caution the accused in relation to the rights of him or her before
an interview takes place, would also make the confession unlawful.® If the accused
is improperly denied access to a legal counsel during police questioning, according
to the blanket rule in the Turkish Criminal Procedure Code, statements cannot not be
used as evidence of guilt.®* This was reinforced by the EctHR case, Salduz v. Turkey
in which it was held that because the absence of a lawyer during police interrogation
had irretrievably affected the accused’s defence rights, the evidence against the
accused cannot be adduced at trial.** Though the English common law would not see
the absence of legal counsel by itself as the sole ground on which the evidence can
be excluded,’ the UK Supreme Court has made the current law in line with so-
called “Salduz reforms” by stating that there is “no room for any escape from the

Salduz ruling.”®’

Unlike the Turkish criminal trial which makes these types of evidence adducible
at trial, bad character and hearsay evidence have been traditionally inadmissible in

English criminal proceedings on grounds for the former that it would be irrelevant,

79 PACE Act, s. 76(2).
80 Claire McGourlay, Doak Jonathan, Evidence in Context (4th edn, Oxon: Routledge 2015) 202.

81 It should be emphasised that in Turkish criminal proceedings, the term “suspect” is used for a person who
is suspected of having committed a crime, and taking statements from the suspect by the police or
prosecutor is called ”questioning”. The term “accused”, on the other hand, is used for a person against
whom one or more counts in an indictment have been confirmed. If interviewing the “accused” takes place
in front of a judge, it is called “interrogation”.

82 Ceza Muhakemesi Kanunu 2004, Art.148.

83  Ibid.

84  Ibid.

85  Salduz v Turkey [2008] ECHR 36391/02 [Grand Chamber] (27 November 2008).

86 Claire McGourlay, Doak Jonathan, Evidence in Context (4th edn, Oxon: Routledge 2015) 223; see also a
relevant ruling (1991) 92 Cr App R 228.

87 Cadder v HM Advocate [2010] UKSC 43 (26 October 2010) [50].
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and for the latter that it would undermine basic tenets of the adversarial system which
places a high value on oral evidence given on oath before a jury.®® However, it has
been increasingly accepted by the courts and legislature that these types of evidence
in certain circumstances should be made known to the trier of fact. For example,
evidence of bad character will be admissible if it falls under one of the seven
‘gateways’ mentioned in the statutory provision.® Similarly, the rule against hearsay
has four exceptions according to section 114(1) of the Criminal Justice Act 2003.
Accordingly, it can be claimed that with the recent reforms, the linchpins of the pure

adversarial system in England have been weakened.

Lastly, expert evidence in both jurisdictions would also present interesting insights
into how legal traditions have retained, if not completely, their distinctive
characteristics. It is true for both countries that material issues that are to be resolved
by experts in criminal trial should fall outside the ordinary knowledge or understanding
of the court. The difference is that in Turkish criminal trials, expert evidence is not
adduced by the parties as in the English criminal trial; it is an impartial judge who
decides to gather expert evidence.” Moreover, experts in Turkey are determined by a
state institution which oversees standards and maintains a register of experts from all
disciplines.”’ In accord with the inquisitorial paradigm that prioritises truth-finding,
impartially gathered expert evidence would consitute the key element of all facts in a
particular case before reaching a verdict. Unlike Turkish fellows, experts in England
are not determined by a state body that sets out necessary qualifications, and the
competency of experts has been one of the points of contention because a number of
high-profile miscarriages of justice have occured in the past.”? In sum, while the
gathering of expert evidence in the Turkish criminal trial is designed to reach the truth
with a governing body that deals with the quality of experts, the English adversarial

trial seems not close to a regime that regulates expert accreditation.

88  Ibid, 285, 344.
89  Criminal Justice Act 2003, section 101.

90 Expert evidence prepared by an expert who is assigned by the parties with the purpose of receiving special
or technical knowledge is called in Turkish criminal proceedings as “uzman miitalaas1”, which is a different
term used for the evidence of the court expert. Although neither type of evidence is prioritised by the trial
judge in reaching verdict, the problem for “uzman miitalaas1” is the difficulty of determining scientific
value of the evidence in question.

91 Handan Yokus Sevuk, ‘Ceza Muhakemesi Hukukunda Bilirkisilik” in [IUHFM C. LXIV (2006) 49, 59.

92  Claire McGourlay, Doak Jonathan, Evidence in Context (4th edn, Oxon: Routledge 2015) 406.
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6. Concluding Remarks

The goals and distinctive features of the trial in the two countries appear to have
shaped the fundamental aspects of the law of evidence and the approach of the
participants to evidence and proof. However, commitments to inquisitorial or adversarial
models are not strict given the reforms of recent decades which took place in both
countries. For example, although the aim of the Turkish criminal trial is to reveal the
truth, the blanket prohibition of the use of unlawfully obtained evidence at trial makes
it more adversarial. In a similar vein, although the assumption in an inquisitorial trial
requires full disclosure of evidence at the pre-trial phase, the secrecy of the investigation
in Turkey is seen as a reason for non-disclosure. Similarly, the golden rule in England
is full disclosure of evidence, although a traditional contest model is not structured in a
way that obliges parties to hand over all relevant material. What is common in both
jurisdictions is the endeavour to move away from a pure particular model of trial
towards a human rights-based process with the difficulty of giving up the habits of the
traditional criminal trial. For instance, the overly contest-like nature of the trial and the
mindset of the participants in England are still conducive to not putting all the cards on
the table before trial, or the Turkish trial, in some respects, cannot be seen far from the
truth finding aspect of the inquisitorial system given that illegally obtained evidence is
not removed from the dossier. All things considered, the labels “adversarial” and
“inquisitorial” cannot be used today to show general character and structure of criminal
trial models. They can only be used to help us begin to understand the different features
that exist traditionally in different systems, or at best they can be used today to grasp the
effects of tradition on the mentality of parties during the trial.
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oz

Bu calisma otonom araclar olarak adlandirilan yapay zeka iceren araclarin kullanimindan dogabilecek olasi ceza
hukuku problemlerinin Tiirk Ceza Hukuku cercevesinde genel olarak degerlendirilmesi ve hukukumuzda daha 6nce
ele alinmamis bir konuyu tartismaya agma amaci tasimaktadir. Calismada 6ncelikle otonom araclarin neyi ifade ettigi
ve hem cesitli Glkeler hem de kuruluslar tarafindan yayinlanan ilke ve diizenlemeler gercevesinde bunlarin kademeleri
saptanmistir. Daha sonra ise otonom araclarin ceza hukuku sorumluluklarinin olup olamayacad tartisilarak Turk Ceza
hukuku bakimindan bunun miimkiin olmayacagi kanaatine varilmis ve bu baglamda sorumlulugu glindeme gelebilecek
olan surtictler ve kullanicilar bakimindan konu ele alinmistir. Bu baglamda otonom arag suirticti ve kullanicilarinin kasten
veya taksirle islenen suclar bakimindan ceza sorumluluklarinin belirlenmesinin genel ilkelerden ayrilmayi gerektirip
gerektirmeyecedi incelenmistir. Kasten islenen suglar bakimindan bir 6zellik saptanmazken, taksirli suclar bakimindan
dikkat ve 6zen ylkumluligune iliskin kurallar ile 6ngérilebilirlik kriterlerinin detayli bir sekilde arastirimasi gerektigi
sonucuna varilmistir.

Anahtar Kelimeler: Otonom araclar, yapay zekd, otonom araclar ve ceza sorumlulugu

ABSTRACT

This paper aims to evaluate the probable penal law issues that may arise from the usage of autonomous vehicles with
artificial intelligence features within the framework of Turkish Penal Law, and it also aims to open a debate on this issue,
which has not been discussed before in the context of the Turkish legal system. First, considering the principles and
regulations published by various countries and organizations, the meaning of what determines an autonomous vehicle
and the autonomy levels of such vehicles was determined. Second, it has been argued whether autonomous vehicles
themselves could bear criminal responsibility. It has been stated that this would not be possible in terms of Turkish criminal
law principles. For this reason, the issue was dealt with in terms of the responsibility of drivers and users. In this context,
in order to determine the criminal responsibility of drivers and users, the necessity of separating the general principles
of criminal responsibility in terms of intentional or negligent offenses is investigated. Although no specific difference has
been identified in terms of intentional offenses, the rules related to cautiousness and the criteria for foreseeability should
be examined in detail.
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EXTENDED ABSTRACT

Autonomous vehicles are vehicles that are partly or completely controlled by an
artificially intelligent system, and they can be used not only on roads but also in the
air, along sea lanes, and in railways. As there is no legal definition of autonomous
cars in the Turkish legal system, this concept is not familiar to Turkish law. Although
a few countries and organizations have already introduced a few definitions of the
term, there is no consensus on the issue. However, the generally accepted assessment
is based on the classification of autonomous vehicles by considering the degree of
autonomy. According to the classification we accept, autonomous vehicles can be
examined under six categories. The first three stages are handled as follows: vehicles
that do not have an automatic system (stage zero), vehicles that have basic driver
support (type one), and those that have advanced driver support (type two). On the
other hand, there are vehicles in which the driving system controls the driving task.
These are named as conditionally-automatic (type three), highly-automatic (type
four), and fully-automatic (type five) autonomous vehicles. While the intervention
of a human driver is mandatory during the dynamic driving task of a type three
vehicle, human intervention is possible, but not necessary, while driving a type four
vehicle. It is not possible to intervene in the system in a type five vehicle. In this
study, a review will be carried out in terms of types three, four, and five. Probable
perpetrators can be stated as drivers, users, and programmers of autonomous
vehicles.

To start with, there will be a discussion in terms of the crimes that can be
deliberately committed. This discussion can be handled according to two types of
intent, i.e., direct and indirect intent in Turkish Penal Law. According to our point of
view, for all of the possible scenarios in terms of intentionally committed crimes,
there is no need for a specific regulation in Turkish Penal Law for autonomous vehicle
cases because this issue can be solved by the general principles of the Turkish Penal
Code.

Second, negligent crimes should be discussed. In this context, it is necessary to
discuss the criteria of cautiousness and foreseeability. It should be noted that the
principles of vehicle using and the general traffic rules that must be followed should
be considered as sources of cautiousness. For autonomous vehicles, sources of
cautiousness consist of not only these general traffic rules but on the autonomous
system itself. In our view, it is necessary to avoid an interpretation of the confidence
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in the system of autonomous vehicles to reduce the obligation of cautiousness of
users and drivers and to narrow the boundaries of probable responsibility in this
context. In addition, the obligation of cautiousness of a type three autonomous
vehicle driver should be considered to be more extensive than the drivers and users
of types four and five. In this context, another element that needs to be studied is
predictability. In terms of foreseeability, there is no difference between types three
and four. Foreseeability, in these terms is a matter of whether an autonomous
vehicle’s system has a malfunction or not. However, it should be immediately noted
that predictability is a matter that must be assessed separately for each concrete

event.

As a result, it should be pointed out that criminal law problems that will arise in
relation to the use of autonomous vehicles appear to be resolvable using current
regulations without any changes to the laws. However, it should be noted that changes
may be necessary depending on the continued development of any features of these
tools or the use of autonomous systems in different fields.

1. Giris

Yapay zeka barindiran icatlarin giindelik yasamdaki rolleri arttik¢a hem cezai hem
de hukuki sorumluluklar1 bakimindan ortaya ¢ikan problemler daha fazla tartisilir hale
gelmistir. Bunlardan biri olan ve heniiz birkag iilkede ve ¢ok az sayida olmak {izere
kullanilmaya baglanilan otonom araglar da uzak olmayan bir gelecekte trafikteki
yerlerini alacak goziikmektedir. Nitekim birgok otomobil sirketi 2020 yil1 itibariyle
otonom araglarn piyasaya siiriilecegine iligkin agiklamalar yapmakta' hatta Amerika
Birlesik Devletleri’nde kimi eyaletler trafik kanunlarmi bu gelismeler 1s18inda

1 Jon Walker, The Self-Driving Car Timeline — Predictions from the Top 11 Global Automakers (29 May
2019) <https://www.techemergence.com/self-driving-car-timeline-themselves-top-11-automakers/>
accessed 17 July 2018; Olivier Garret 10 Million Self-Driving Cars Will Hit The Road By 2020- Here’s
How To Profit (March 03, 2017) <https://www.forbes.com/sites/oliviergarret/2017/03/03/10-million-self-
driving-cars-will-hit-the-road-by-2020-heres-how-to-profit/#8c0d98c7e508> accessed 17 July 2018; Sean
Keane, Japan Works to launch self-driving car system by 2020 (4 June 2018) <https://www.cnet.com/
news/japan-works-to-launch-self-driving-car-system-by-2020/> accessed 17 July 2018.
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yenilemektedir®. Bu tiirden araglarin kullaniminin yayginlasmasinin trafik kazalarini
azaltmak yaninda seyir etkinligi ve yolcu giivenligini artirmas1 amaglanmakla birlikte®;
araglarin kullanima sunulmasindan itibaren hukukun pek c¢ok alanina iligkin yeni
hukuki problemlere neden olma potansiyeli tasidig1 da gz ardi edilmemelidir. Ornegin
s6z konusu araglarin calismasi sirasinda ¢evreden cesitli verileri alarak islemesi
baglaminda kisisel veriler alanina iliskin problemler iizerinde durulurken, bu tiirden
araglarin isleyisi sirasinda meydana gelebilecek kazalar bakimindan ise sorumluluk
hukukuna iligkin sorunlarin ortaya ¢ikmasi kaginilmazdir. Bu bakimdan bu tiir yapay
zeka barindiran araglarin kara yolu trafiginde yer aldiklar1 sirada sebep olacaklar
herhangi bir zarardan kimin ya da kimlerin sorumlu tutulmasi gerektigi hususunun
aydinlatilmasi gerekmektedir. Medeni hukuk sorumlulugu bir yana birakilacak olursa
bu makalede bu gibi durumlarda ortaya c¢ikabilecek ceza sorumluluguna iligkin cesitli
problemlerin Tiirk Ceza Hukuku prensipleri baglaminda ne sekilde ¢oziime
kavusturulabilecegi lizerinde genel bir gergeve cizilmeye ¢aligilacaktir.

2. Otonom Ara¢ Kavram

Otonom araclar ¢aligmalar1 kismen ya da tamamen yapay zeka niteliginde bir
sistem kontroliinde olan, sadece karayolunda degil hava yolu, deniz yolu ve rayl
sistem tasimaciliginda da kullanilabilen araglardir. Ornegin askeri savunma alaninda
kullanilan “drone” ya dainsansiz hava araglari bu tiir araglardandir. Ancak ¢alismamiz
kigilerin giinliikk hayatlarim1 daha ¢ok etkilemesi bakimindan karayollarinda
kullanilabilecek nitelikteki araglar bakimindan sinirlanacaktir.

2 ABD’de konuya iliskin federal bir diizenleme olmamakla birlikte iilkede otonom araglarin kara trafiginde
seyrine iliskin ilk diizenleme Mart 2012°de Nevada eyaletinde kabul edilmistir. S6z konusu diizenleme ile
Nevada otonom araglarin kullanimina izin veren ilk eyalet olmustur. ( Kyle L. Barringer, ‘Code Bound and
down — A Long Way to Go and a Short Time to Get There: Autonomous Vehicle Legislation Illinois’ (2013)
38 Southern Illinois University Law Journal, 127); Belirtelim ki 6299 say1li Karayolu Trafigi Konvansiyonu
ve Konvansiyonu Tamamlayict Avrupa Anlagmasina Katilmamizin Uygun Bulunduguna Dair Kanun ve
Tiirkiye nin tarafi oldugu Karayolu Trafigi Konvansiyonu ve buna iliskin Anlagma ¢aligmamizin kapsami
disinda birakilmistir. Ancak hemen eklemek gerekmektedir ki s6z konusu bu anlagma otonom araglarin
karayollarinda kullanimma uygun olmayan diizenlemeler igermektedir. Ornegin m. 8’de her arag ve
katarmn bir siiriiciiye sahip olmalart gerektigi belirtilmekte; ayrica her siiriicii her zaman tasitin1 kontrol
edebilecek ve hayvanlarini yonlendirebilecek durumda bulunmalidir. Bunlarla birlikte 24-26 Mart 2014
tarihindeki oturumda Anlagma m.8/5e ek bir fikra getirilmistir. S6z konusu bu fikra anlasma hiikiimlerinin
asagida ayrintili olarak ele alinacak olan kademe 3 ve 4 tipindeki otonom araglara izin verdigi ancak
kademe bes tiiriindeki araglarin halen anlasma hiikiimlerine uygun olmadig: seklinde yorumlanmaktadir.
See Thomas Probst ‘Die Benutzung (teil-) autonomer Motorfahrzeuge im Strassenverkehr aus
haftpflichtrechtlixher Sicht/ I-V” in Strassenverkehrrechts-Tagung 21-22 Juni 2016 1, 22-23.

3 Daniel J. Fagnant/ Kara Kockelman, ‘Preparing a nation for autonomous vehicles: opportunities, barriers
and policy recommendations’ (2015) 77 Transportation Research Part A 167, 169; Marc Thommen/Sophie
Matjaz, ‘Die Fahrléssigkeit im Zeitalter autonomer Fahrzeuge’ (2017) in Prof. Dr. iur. Daniel Jositsch/
Prof. Dr. iur. Christian Schwarzenegger/ Prof. Dr. iur. Wolfgang Wohler (eds), Festschrift fiir Andreas
Donatsch, (Schulthess Verlag 273, 278).
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LR T3 LR ENT3

Otonom araglar “kendi kendini siiren araba,” “siirliciisliz arag,” “insansiz yer
araci,” “mirettebatsiz ara¢” gibi isimlerle de anilmaktadir. Ancak belirtmek
gerekmektedir ki otonom araglar bakimindan {izerinde uzlas1 saglanmis hukuki bir
tanim bulunmamaktadir®. Kavram Tirk Hukukuna da yabanci bir kavramdir ve
hukukumuzda konu ile ilgili herhangi bir diizenleme bulunmamaktadir. Bununla
birlikte {lilkemizde ara¢ ve tasit kavramlarmin ne olduklart hukuk tarafindan
belirlenmektedir. Buna gore ara¢ 2918 sayili Karayollar1 Trafik Kanununda
“Karayolunda kullanilabilen motorlu, motorsuz ve oézel amacgh tasitlar ile ig
makineleri ve lastik tekerlekli traktorlerin genel adidir” seklinde; tasit ise yine ayni
kanunda “Karayolunda insan, hayvan ve yiik tasimaya yarayan ara¢lar” olarak
tanmimlanmaktadir. Goriildiigii izere hukukumuzda tasit ve arag¢ kavramlari birbirlerini
tarif etmek i¢in kullanilmaktadir. Ancak bu iki kavramdan birine kullanim bakimindan
oncelik taninmasi gerektiginde ara¢ kelimesinin daha kapsayici bir ifade oldugunu
belirlemek miimkiindiir. Dolayisiyla bahsedilen 6zellikteki vasitalara ara¢ demek
uygun olacaktir. Yapay zekaya dayali bir sistemin® kontroliinde seyreden otonom
araglar nitelendirmek icin ise, asagida ele alindig1 iizere, bu tiirden araglarin
bazilarinda siiriictiniin varligr miimkiin olabildiginden siiriiclisiiz ara¢ kavramini;
hem siiriicii hem de yolcu tagiyabilen araglar da bu kapsamda oldugundan insansiz

yer aract kavramini; sistemin bazi durumlarda insan miidahalesine ag¢ik olabilecegi

4 Markus Maurer, ‘Einleitung’, in Maurer Gerdes Lenz Winner (eds), Autonomes Fahren Technische,
rechtliche und gesellschaftliche Aspekte, (Springer 2015 2); Thommen/Matjaz (n 3) 276; Nevada eyaleti
tarafindan otonom araglar kademe ti¢, kademe dort ya da kademe bes seklindeki otomatik siiriis sistemine
sahip olan motorlu araglari ifade etmektedir. Nev. Rev. Stat 482A.010 <https:/www.leg.state.nv.us/NRS/
NRS-482A.html> accessed 17 July 2018; Florida Eyaleti ise otonom araglari otonom teknolojiye sahip
herhangi bir arag olarak tanimlamaktadir. See Fla. Stat 316.003 <http://www.leg.state.fl.us/statutes/index.
cfm?App_mode=Display_Statute& URL=0300-0399/0316/0316.htmI> accessed 17 July 2018). Nevada ve
Florida eyaletleri eyalet sinirlari i¢inde belirli kosullarla otonom araglarin kullanimina izin vermekle birlikte
konu ile ilgili bir baska kanuni diizenlemeye giden Kaliforniya eyaleti bu araclarin ancak test siiriigleri
bakimindan kullanimina imkén tanmimaktadir. (Barringer (n 2) 129); ABD’de otonom araglara iligkin
kanunlarin bir degerlendirmesi i¢in see Andrew R. Swanson, ‘Somebody Grab the Wheel: State Autonomous
Vehicle Legislation and the Road to a National Regime’ (2014) Marquette Law Review, 1085.

5 Otonom araglarm galisma prensipleri temelde bes unsura dayanmaktadir. Bunlardan ilki bir bilgisayar
sistemidir. Bilgisayar sistemi basit olarak bir kamera sisteminden alinan goriintiiler ile yolun seritlerinin,
bir kamyon ya da yoldaki bagka araglarin vb. takip edilmesini saglamaktadir. Ikinci sistem ise sensor
sistemidir. Bu sistem bir radar ya da lazer ile ¢alisan ve ¢evredeki verilerin otonom arag tarafindan
“algilanarak” aracin bulundugu kosullarin ve gevrenin bilgisayar sistemi ile birlikte anlasilmasini
saglamaya yoneliktir. Cevrenin ne sekilde oldugu bu iki sistemin ¢aligmasi ile anlasilirken bir tiglincii
sistem Ozelligi ise yer belirlemedir. Klasik GPS sistemlerinden farkl1 olarak yer belirleme bakimindan hata
pay1 birkag¢ santimetre olarak hesaplanmaktadir. Dordiincii sistem ise serit planlama sistemidir. Burada
amag diger araglarin ne sekilde hareket edebileceklerini 6nceden tahmin ederek en uygun seritte
seyredilmesidir. Otonom araglarin ¢aligma sistemlerinde bulunan son sistem ise kontrol sistemidir. Bu
sistem aracin direksiyon hakimiyeti, gaz ve fren gibi hiz 6zelliklerinin kontroliinii ifade etmektedir.
(Jeffrey k. Gurney, ‘Sue My Car Not Me: Products Liability and Accidents Involving Autonomous
Vehicles’, (2013) 213 Journal of Technology and Policy, 248, 252-254.
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ihtimalleri g6z Onilinde bulundurdugumuzda ise kendi kendini siirebilen arag
kavramimi kullanmak yerine, bunlarin 6zerk niteliklerine vurgu yapan otonom arag

kavramini kullanmay1 tercih etmekteyiz.

Oncelikle ifade etmek gerekir ki otonom araglar bakimindan en dnemli ve temel
ayrim bunlarin ¢aligmalarini saglayan sistemlerin bir insan miidahalesine agik olup
olmadigima gore yapilabilecektir. Nitekim bu tiir araglar siirticiileri farkli yollarla ya
devre dis1 birakmakta ya da siiriicii miidahalesini asgari diizeyde tutmaktadir®.
Gergekten de otonom aracin sisteminin ¢alismaya basladiktan sonra herhangi bir dis
midahaleye izin vermeksizin tamamen onceden yiiklenmis belirli bir program
dahilinde islemesi durumunda tam otonom araglardan’, ancak seyir halinde baska
herhangi bir miidahaleye gereksinim duyan veya bunu miimkiin kilan araglar

bakimindan ise yari-otonom araglardan® bahsetmek gerekmektedir.

Aracn isleyisinin siirlicii miidahalesine agik olup olmamasi bakimmdan yapilan
bu ikili temel ayrim disinda ¢esitli kamu kurumlar1 ya da 6zel kuruluslarca yapilan
smiflandirmalar bulunmaktadir. Bunlardan biri Isvigre Ulastirma Bakanlig1 tarafindan
kabul edilen ve bes kademeden olusan bir otonom ara¢ smiflandirmasidir. Bu
siniflandirmada aracin isleyisi sirasinda kontroliin kimde oldugu, arag calismaya
basladiktan sonra miidahalenin miimkiin ve aracin pedal sistemi ya da direksiyon gibi
insan midahalesine imkan verir Ozelliklere sahip olup olmadigi g6z Oniinde
bulundurulmustur®. Almanya ise Karayollar1 Trafik Kanununda konuya iliskin bir
diizenleme getirmistir. Bu diizenleme ara¢ tanimina otonom aracglar1 da eklemekle
birlikte hi¢bir sekilde siiriicii miidahalesine imkan tanimayan araglar kanun kapsamina
alinmamigtir'. Bunlar yaninda Society of Automative Engineers tarafindan yapilan ve
cesitli iilkelerin ¢alisma ve diizenlemelerinde g6z 6niinde bulundurduklar baska bir
smiflandirma ise alti kademeli bir ayrim getirmektedir. Bu siniflandirmada ilk ¢
kademe tiiriine giren araglarda insan olan bir siiriicliniin aracin sevk ve idaresine iligkin

6  Dorothy J. Glancy, ‘Privacy in Autonomous Vehicles’ (2012) 52 Santa Clara Law Review, 1171, 1173;
Frank Doume/ Sarah Aue Palodichuk, ‘Criminal Liability Issues Created By Autonomous Vehicles’,
(2012) 52 Santa Clara Law Review 1157, 1160.

7  Jeffrey K. Gurney, ‘Driving into the Unknown: Examining the Crossroads of Criminal Law and
Autonomous Vehicles’, [2015] 5 Wakw Froest J.L. & Pol’y 393, 399.

8  Gurney, (n 7) 399.

Gemeinsamer Schlussbericht: BASt-Projektgruppe, Berichte der Bundesanstalt fiir Straffenwesen <http://
bast.opus.hbz-nrw.de/volltexte/2012/587/pdf/F83.pdf > accessed 3 July 2018.

10 StraBenverkehrsgesetz (StVG) § la Kraftfahrzeuge mit hoch- oder vollautomatisierter Fahrfunktion
<https://www.gesetze-im-internet.de/stvg/ la.html> accessed 12 accessed 2018.
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kontrolleri yapmasi zorunluluk arz etmektedir. Bunlar otomatik sistem bulundurmayan
(kademe sifir)"!, temel siiriicii destegi (kademe bir) veya geligsmis siiriicti destegi
(kademe iki)'? saglayan kismi otomatik araglar olarak ele alinmaktadir. Diger yanda
ise otomatik durumdaki siiriis sisteminin siiriis kosullarini denetledigi ve gozlemledigi
sistemlerin bulundugu araglar yer almaktadir. Bunlar kosullu otomatik (kademe tig)",
yiiksek otomatik (kademe dort)* ve tam otomatik (kademe bes)'® sistemli araglar
olarak adlandirilmaktadir'®. Bu son ii¢ kademedeki araglarin ortak 6zelliklerden biri
direksiyon hakimiyeti ve pedal sistemi ile siiriis kosullarinin degerlendirmesine iligkin
dinamik stiriis gbrevinin tamamen aracin sisteminde olmasidir!’. Dinamik siiriis gorevi
(dynamic driving task) bir aracin karayolu trafiginde seyir halinde olmasi igin gerekli
olan giizergahinse¢ilmesiyanindanesne ve olay algilamasi ve bunlarmsiniflandiriimast;
nesne ve olaylara reaksiyon gosterilmesi, manevra planlamasi, direksiyon kontroli,
serit degistirme, donme, gaz ve fren kontrolii, sinyal verme, 1s1k yakma gibi ger¢ek
zamanli gorevlerin yerine getirilmesi gibi gorevlerinin biitiiniinii ifade etmektedir'®.
Kademe Ti¢ tiirlindeki araglarda dinamik siirlis gorevi sirasinda insan siiriicliniin
miidahalesi zorunlu iken, kademe dortte siiriis sirasinda insan miidahalesi miimkiin

fakat zorunlu degildir. Kademe bes tiirlindeki araglarda ise sisteme miidahale edilmesi

11 Bu tiirde aragta uyari sistemi de dahil olmak iizere herhangi bir yapay zeka sistemi bulunmamaktadir.
Aracin sevk ve idaresi tamamen siiriicii tarafindan yerine getirilmektedir. See Christof Riedo/Stefan
Maeder, ‘Die BenutzungautomatisierterMotorfahrzeugeaus Strafrechtlicher Sicht’, Strassenverkehrsrechts-
Tagungs 21.-22 Juni 2016 (Stamplfli Verlag 2016) 85, 88.

12 Bu araglarda siiriis destegi olarak adlandirilan sistemler bulunmaktadir. Kisa ya da uzun siireli olarak
aracin kontrolii arag tarafindan yerine getirilmektedir. Ancak siiriicii her zaman i¢in aracin kontroliinii ele
alabilir. Ayrica siiriicliniin aracin seyri sirasinda tiim kontrol bakimimdan gozetim ve kontrol yiikimliliga
bulunmaktadir. Aracin park etme bakimindan yol géstermesi ve siiriiciiye yardime1 olmasi gibi 6zellikler
stirlis destegi olarak nitelendirilmektedir. See Ibid 89.

13 Bu araglar kosullu otonom araglardir. Kademe ikide bulunan sisteme benzer sekilde belirli bir zaman
dilimi ya da 6zel durumlarda aracin seyri otonom olarak gerceklestirilir. Ancak kademe ikiden farkli olarak
aracin seyrinin siirekli ve kesintisiz bigimde gozetim ve kontrol altinda tutulmas siiriiciden beklenmez.
Ancak arag tarafindan verilecek bir uyar1 durumunda siiriicii aracin sevk ve idaresini hemen ele almak
zorundadir. See Ibid 89.

14 Buderecede otonom aracin tiim sevk ve idaresi siiriicii miidahalesi olmaksizin gergeklestirilmektedir. Uyari
durumlarinda siiriictiniin belirli bir zaman igerisinde aracin sevk ve idaresini devralmasi beklenir ise de eger
stiriicli bunu yapmazsa arag riski en aza indirgeyen siiriis modunda seyrine devam eder. See Ibid 90.

15  Bu kademedeki araglarda baslangictan hedefe kadar siiriicii bulunmasi zorunlu degildir. Aracin sistemi
tiim yol tipleri, hava kosullar1 vb. durumlar i¢in aracin sevk ve idaresini otonom olarak siiriicii miidahalesi
olmaksizin ve hig¢bir kosulda gerekmeksizin gergeklestirmektedir. See Ibid 90.

16  Surface Vehicle Information Report, Taxonomy and Definitions for Terms Related to On-Road Motor
Vehicle Automated Driving Systems J3016 (2014) <https://www.sae.org/standards/content/j3016_201609/>
accessed 19 July 2018; See Riedo/ Maeder (n 11) 89.

17 Surface Vehicle Information Report, Taxonomy and Definitions for Terms Related to On-Road Motor
Vehicle Automated Driving Systems J3016 (2014) <https://www.sae.org/standards/content/j3016_201609/>
accessed 19 July 2018.

18 Ibid.
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miimkiin degildir’®. Nitekim kademe ti¢ tiiriindeki araglarda 6rnegin doniis sirasinda
kesinlikle siiriiciniin miidahalesi gerekmektedir. Kademe dort ve kademe beste ise
bunu sistem otomatik olarak yerine getirmektedir. Ayrica kademe {i¢ ve dortte
operasyonel dizayn alam sinirli iken kademe beste bu sinirsiz bigimdedir®. Dolayisiyla
kademe tli¢ ve dort tiiriinde arag seyir halindeyken siiriicii siiriis disinda baska seylerle
mesgul olabilirken, besinci kademe araglarda seyir sirasinda siiriicliniin uyumast bile
miimkiin olabilecektir?'.

Aragclara iligkin yapilan bu siniflandirmalar seyir halindeki aracin dahil oldugu
kademe ve seyir sirasinda kullanilan 6zellik gz 6niinde bulundurularak bu araglarin
seyri sirasinda ve bu araglarla gerceklestirilen sug teskil eden haksizliklar i¢in ceza
sorumlulugu bakimindan farkli sonuglara varilmasimi gerektirebilecek oldugundan
Oonem arz etmektedir. Bir sliriciiniin sevk ve idaresinin zorunlu oldugu sifir, bir ve
ikinci kademe araglarda ceza sorumlulugu bakimindan 6zellik arz eden herhangi bir
tartisma bulunmamaktadir. Ancak siirliciiniin “acil durumlarda miidahalesini” zorunlu
kilan ti¢ ve bu miidahaleyi miimkiin kilan dordiincii kademe ara¢ i¢inde bulunan
stiriicliniin veya hi¢ kimsenin siiriicii sayilmadigi besinci kademe araglar bakimindan
ceza sorumlulugunu belirlemek kolay olmayabilir. Dolayisiyla s6z konusu bu araglar
bakimindan ortaya c¢ikabilecek yeni ceza hukuku sorunlart 6zellikle {i¢, dort ve
besinci kademe Ozelliklerine sahip araglar agisindan giindeme gelecektir. Bu
baglamda kademe ii¢, dort ve bes tiirlindeki otonom araclar bakimindan ceza
hukukuna iligkin problemlerin bir 6zellik arz edip etmeyecegi incelenmelidir.

3. Otonom Araclar Bakimindan Ortaya Cikan iki Temel Ceza
Hukuku Problemi

Otonom araglarmn bir yandan bir miihendislik iiriinii bir yandan da kendi kendine
Ogrenen bir makine oldugu séylenmektedir?®. Bilgileri isleyen ve kendi kendine
kararlar alabilen bir makine olarak kimi zaman bu makineyi yapanlar bile onun bir

19  Surface Vehicle Recommended Practice, Taxonomy and Definitions for Terms Related to Driving
Automation Systems for On-Road Motor Vehicles J3016 (2018) < https://www.sae.org/standards/content/
j3016_201806/> accessed 19 July 2018.

20 1Ibid.

21 Jadranka Dokic/ Beate Miiller/ Gereon Meyer European Technology Platform On Smart Systems
Integration, European Roadmap Smart Systems For Automated Driving (1 April 2015).
<https://www.researchgate.net/publication/321295501 European Roadmap Smart Systems for
Automated Driving > accessed 12 July 2018.

22 Sabine Gless/Emily Silverman/Thomas Weigend, ‘If Robots Cause Harm — Who Is to Blame?’, (2016) 19
New Criminal Law Review 412.
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sonraki adimda nasil bir karar verebilecegini 6ngéremeyebilirler?®. Ornegin aracin
hiz limiti olan bir yolda hiz limitini asmas1 ve somut bir tehlike ortaya ¢ikarmasi; ya
da aracin trafik 1518311 yanlis algilayarak kirmizi 1s1ikta gegmesi ve boylece bir kisiye
carparak onu yaralamasi veya aracin seyri sirasinda kullanan kisinin tiim gilizergah
bilgilerini bir hata sonucu paylasmasi baglaminda 6zel hayatin gizliligini ihlal
sorunlar1 giindeme gelebilir. Dolayisiyla ortaya ¢ikabilecek ceza hukuku sorunlari
Ozellikle trafik giivenliginin tehlikeye diisiiriilmesi suglari ile herhangi bir kaza
durumunda 6ldiirme, yaralama veya mala zarar verme suglar1 ya da kisisel veriler ve
Ozel hayatin gizliligi noktasinda kendisini gostermektedir*. Ancak hangi sug
tiplerinin olas1 oldugunun belirlenmesi yerine temel bir 6l¢iit koymak adina otonom
araglar bakimindan kusur ile kasith ve taksirli suclarin gergeklesmesi durumunda
hangi kademedeki ara¢ bakimindan ne sekilde bir ¢6ziime gidilecegi hususunda bir

cerceve ¢izmek daha uygun olacaktir.

Belirtmek gerekmektedir ki otonom araglarin siiriiciisiiz ya da az siriici
miidahalesi ile seyirde bulunduklar1 sirada gergeklesen bir zarardan dolay1 6zel
hukuk agisindan sorumlu tutulmalari 6zel hukukta hem kusursuz sorumlulugun kabul
edilmesi noktasinda hem de tilizelkisilerin de hukuki sorumluluklarinin olmasi
baglaminda kolay ¢oziilebilir. Nitekim 6zel hukukta otonom ara¢ sorumlulugunun
genel ilkeler kapsaminda ¢o6ziilmesi ve bu baglamda isletenin sorumluluguna
gidilmesi miimkiindiir®®. Buna kargilik bir siiriiciiniin var olmadigi ya da etkisinin
azaltildig1 otonom arag sistemlerinde ceza hukuku sorumlulugunun bu yeni teknoloji
bakimindan degistirilmesi  gerektigi ifade edilmektedir®. Ancak belirtmek
gerekmektedir ki ne kusursuz sorumlulugu ne de tiizel kisilerin ceza sorumlulugunu
kabul eden Tiirk Ceza hukuku sistemi bakimindan otonom araglarin “hareketlerini”
konumlandirmak zor olacaktir?’. Bu bakimdan ceza hukukunda ele alinmasi gereken
sorunlar su sekilde siralanabilir: Ilk olarak otonom araglarin bir “ara¢” olarak ceza
sorumluluguna sahip olup olamayacaklar1 belirlenmelidir. Tkinci olarak bu araglarin

23 Gless/Silvermann/Weigend (n 22) 414.

24 Tom Michael Gasser, ‘Grundlegende und spezielle Rechtsfragen fiir autonome Fahrezeuge’, in Maurer/
Gerdes/Lenz/Winner (eds) Autonomes Fahren Technische, rechtliche und gesellschafiliche Aspekte,
(Springer 2015) 564; Amerikan Hukukuna iliskin degerlendirmeler i¢in see (Doume/ Palodichuk, (n 6)
1159.

25 Gurney, (n 6) 252; Gless/Silvermann/Weigend (n 22) 414; Turk hukukunda hukuki sorumluluga iliskin
tartismalar i¢in see Mesut Cekin ‘Otonom Araglar ve Hukuki Sorumluluk’ (2018) TAAD, 283 vd.

26  Doume/ Palodichuk (n 6) 1158.
27  Gless/Silverman/Weigend (n 22) 415.
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ceza sorumluluklarmin kabul edilmemesi ihtimalinde bunlarin gergeklestirdikleri
hareketlerden ceza hukuku bakimindan sorumlu olanin kim oldugunu bulmak
gerekmektedir.

3.1. Tiirk Ceza Hukukunda Ceza Sorumlulugunun Esasi1 Bakimindan
Otonom Araclarin Ceza Sorumlulugu

Tiirk ceza hukukunda ceza sorumlulugunun esasini bir insandan kaynaklanan
hukuka aykir1 bir hareket® olusturmaktadir. Bu hareket kasten veya sug tipinde
ayrica belirtilmesi durumunda taksirle gerceklestirilebilmektedir. Sistemimizde
kusurluluk ise islenen su¢ nedeniyle fail hakkinda bulunulan bir degerlendirme
yargisidir®.

Sucun maddi unsurlarindan fiil bir insan davranisi olmakla birlikte insanin
gergeklestirdigi her davranigin ceza hukuku bakimindan g6z 6ntinde bulundurulmasi
gerekmeyebilir. Nitekim ceza hukuku bakimindan énem arz eden haksizlik teskil
eden fiilin insandan kaynakli olmasmin yaninda belirli bir iradenin iriini
olmasidir®®. Nitekim bir kisinin belirli bir yiikiimlilligiiniin ihlali sonucunda,
Ornegin bir hayvanmn gozetim yikiimliligiini istlenmis olan bir kisinin bu
ylkiimliliigiini ihlal etmesi durumunda, ihmali hareket s6z konusu olacagindan
yine ceza hukuku anlaminda bir fiilin varligindan s6z etmek miimkiin olacaktir!.
Belirtmek gerekmektedir ki hareket ve fiil kavramlar1 ceza hukuku bakimindan
farkli anlamlara sahiptir®?. Nitekim fiil insana yiiklenebilen bir davranis olarak ele
alinirken, insan dig1 varliklara hareket izafe edilmesi miimkiindiir. Bu baglamda
mekanik araglarin hareketi ele alinabilir®®. Dolayisiyla otonom araglar bakimindan
da bir hareketin varligindan s6z etmek miimkiindiir**. Bu noktada otonom araglarin
hareketlerinin ceza hukuku bakimindan fiil sayilip sayillamayacagini tespit
edebilmek i¢in agikliga kavusturulmasi gereken husus bunlarin sug faili sayilip
sayilamayacaklarini belirlemek olacaktir.

28 Izzet Ozgeng, Ceza Hukuku Genel Hiikiimler (Segkin 2016) 162; Mahmut Koca/ilhan Uziilmez, Tiirk Ceza
Hukuku Genel Hiikiimler (Segkin 2016) 94.

29 Ozgeng (n 28) 158.
30 1Ibid 160.
31 Ibid 165.

32 Igoca/Uzﬁlmez ise hareket, fiil ve kavramlart arasinda bir fark bulunmadigini belirtmektedir. See Koca/
Uziilmez (n 28) 93.

33 Ozgeng (n 28) 166.

34 Gabriel Hallevy, ‘Unmanned Vehicles: Subordination to Criminal Law under Modern Concept of Criminal
Liability’, (2011/2012) 21(2) Journal of Law, Information and Science 200,208.
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Tiirk ceza hukuku sistemi gercek kisiler disindaki kisilerin ceza sorumlulugunu
kabul etmemektedir®. Bu sistemde Amerikan hukukundan farkli olarak tiizel kisilerin
ceza sorumluluklari bulunmamakta, tiizel kisilere kendi faaliyetleri sirasinda
organlarmin isledigi suglar nedeniyle ancak giivenlik tedbiri uygulanabilmektedir®.
Elbette ki yukarida degindigimiz gibi failin insan olmasi ceza yaptirinmina muhatap
olmas! acisindan yeterli olmayabilmektedir. Ornegin failin on iki yasindan kiiciik
¢ocuk olmasi ya da akil hastasi olmasi durumlarinda da ceza yerine giivenlik
tedbirlerine hitkmolunmasi gerekmektedir. Bununla birlikte tiizelkisilerin veya insan
disindaki diger canlilarin ceza sorumluluklarmin kabul edilmemesindeki temel
argliman bunlarin 6zgiir iradeye dayali olarak hareket edemeyecekleridir. Otonom
araglar — pek cok yapay zeka iirlinii gibi- ¢alisma prensiplerinde kisaca deginildigi
iizere, cevresindeki verileri isleyerek belirli oranda degerlendiren ve bu
degerlendirmeler neticesinde karar alma mekanizmasina sahip olan®’ araglardir®®.
Insanlarin 6zgiir iradelerine bakildiginda da bunun dis diinyadaki verileri goz oniinde
bulundurarak karar alma seklinde ortaya kondugu goriilmektedir®®. Zira insanlarin
iradi hareketleri bir bilgi sayesinde gergeklesir. Dolayisiyla belirli bilgileri isleyerek
kullanan bu tiir yapilar bakimindan bir irade s6z konusu olabilecek midir? Nitekim
tiizelkisilerin ceza sorumluluklarinin kabul edilmemesi noktasinda ortaya konulan
arglimanlardan biri de bunlarin irade Kkabiliyetlerinin olmamasi {izerine
sekillenmektedir. Oysaki otonom araglarin belirli bir seviyede iradelerinden
bahsetmek miimkiindiir. Ancak kanaatimizce bu iradenin mahiyeti 6nem arz
etmektedir. Gergekten de otonom araglarin seyir sirasinda belirli trafik kurallarina
uyularak seyir edilmesi bakimimdan birtakim kararlar verme Kkabiliyetleri
bulunmaktadir. Ancak seyir esnasinda alinmasi gereken bazi kararlar trafik
kurallarinin mekanik bir uygulamasindan daha fazlasii gerektirebilecektir. Bu
acidan bu otonom araclarda da bulunan bu tiir yapay zekalarin bir tiir “etik”

35 Orta ¢ag Avrupasinda insan disinda hayvanlarin da ceza sorumlulugu kabul edilmekteydi. Bu déonemde
hayvanlar bakimindan yapilan ceza yargilamalarinda genellikle 6lim cezasi uygulanmaktaydi (Sabine
Glep/Thomas Weigend, ‘Intelligente Agenten und das Strafrecht’, (2014) 126 ZSTW 561,566.

36 Amerikan Hukukunda otonom araglarin ceza sorumluluklarinin tiizelkisilerin ceza sorumluluklar:
anlayisina benzetilerek kabul edilmesi gerektigi belirtilmektedir (Hallevy (n 34) 201).

37 Glef/Weigend, (n 35) 562-563.
38 Hallevy,(n 34) 208.
39 Insamin zgiir iradesinin felsefi bakimdan kisa bir degerlendirme icin see Glep/ Weigend, (n 35) 568-570.
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degerlendirme yapma kabiliyetine de sahip olmasi gerektigi belirtilmektedir®’. Ancak
kanaatimizce etik bir degerlendirme yapabilecek bir programin s6z konusu araglarda
isletilmesi saglanacak olsa da, bu araglar bakimindan bir iradeden bahsetmek
miimkiin degildir*!. Nitekim insan1 sug faili yapan esasinda 6zgiir iradesi oldugundan,
yapay zekaya sahip otonom arac¢larin insanlarda bulunan temel 6zelliklerden yoksun
olmalar1 onlarin 6zgiir bir iradeye sahip olmalarin1 engellemektedir. Otonom araglar
da insanlar gibi 6grenebilir, bazi kararlar verebilir. Ancak 6grenme becerileri ve karar
verme yeteneklerinin 6zgiir bir iradeyi olusturmaya yetmedigi kabul edilmelidir. Bu
nedenle bunlarin 6zgilir olmadiklarimi ve bu baglamda da bir kisi olarak ele
alinamayacaklarini soylemek gerekmektedir*’.

Bir kisi olarak ele alinamayan otonom araglarin hareketlerinin, ceza hukuku
bakimindan fiil olarak kabul edilmemesi i¢in bir insan kaynakli olmadiklart
gerekgesinin yani sira, bu hareketlerin belirli bir amaca yonelmis olmamalari da g6z
Oniine alinmalidir®®. S6z konusu otonom araglar bir “degerlendirme”de bulunarak
hareket etme kabiliyetine sahip olsalar da bunlarin hareketlerinin belirli bir amaci
irade ettigini sdylemek miimkiin olmamaktadir. Bu anlamda da s6z konusu araglarin
hareketlerinin ceza hukuku bakimindan fiil olarak ele alinamayacagini kabul etmek
gerekir.

Bunlar yaninda otonom araglarin ceza hukuku anlaminda bir fiili
gergeklestirebilecekleri kabul edilse de bunlarin kusurlulugu bakimindan ayri bir
tartismanin ortaya ¢ikmasi kaginilmaz olacaktir. Nitekim yukarida belirttigimiz tizere
kisinin gerceklestirdigi haksizlik bakimindan bir degerlendirme yargisi olan kusurun
butiirden araglar bakimindan degerlendirme konusu yapilamayacagi da eklenmelidir*.

40 Patrik Lin, ‘“Why Ethics Matters for Autonomous Cars’, in Maurer/Gerdes/Lenz/Winner (eds) Autonomes
Fahren Technische, rechtliche und gesellschaftliche Aspekte (Springer, 2015) 70; Su an ulasilan teknoloji
gercevesinde etik bir degerlendirmenin bilgisayar algoritmalart ile ulagilmasi miimkiin géziikmemektedir.
Bu baglamda 6rnegin seyir halindeyken bir ¢ocugun yola ¢ikmast durumunda eger arag ya ¢ocuga ya da
bir araca ¢arpmadan duramayacagini hesapliyorsa iki ihtimal giindeme gelebilir: ara¢ i¢indeki yolculari
korumak iizere programlandiysa bu durumda en hafif hedef olan g¢ocuga ¢arpmay segecektir. Eger arag
yoldaki insanlarin giivenligini 6nceleyecek sekilde karar vermeye programlanmigsa bu durumda bagka bir
araca carpacaktir. Bu durumlar kaza optimizasyon kararlar1 olarak adlandirilmaktadir. Goriildiigi tizere
insan kararlarinda oldugu sekliyle bir iradeden bahsetmek miimkiin degildir. (Diger drnekler igin see Ibid
73vd.).

41 J. Christian Gerdes/Sarah M. Thornton, ‘Implementable Ethics for Autonomous Vehicles’ in Maurer/
Gerdes/Lenz/Winner (eds) Autonomes Fahren Technische, rechtliche und gesellschaftliche Aspekte
(Springer, 2015) 88.

42 Glep/Weigend (n 35) 570.

43 1Ibid 570.

44 1Tbid 576.
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Bu cer¢evede otonom araglarin bizatihi ceza sorumluluguna sahip bir varlik
olarak kabul edilmeleri miimkiin olmamalidir.

3.2. Otonom Araclarin Seyri Sirasinda Muhtemel Ceza Sorumlulugun
Yiiklenebilecegi Kisiler ve Sorumlulugun Tiirii

Otonom araglarin—su anki teknolojik gelismeler cergevesinde- ceza sorumluluguna
sahip olamayacaklar1 kabul edildiginde bunlarin seyirleri esnasinda olusabilecek
zararlardan kim ya da kimlerin ceza hukuku bakimindan hangi kosullarda sorumlu
olacaklarinin tespiti gerekmektedir.

Ik olarak sorumlulugu giindeme gelebilecek olan kisilerin kisaca bir
smiflandirmasimi yapmak gerekmektedir. Siiriicii, programci, iiretici veya kullanici
otonom araglarin neden oldugu zararlardan dolay1 sorumlulugu tartigilmasi gereken
kisiler olacaktir. Ornegin bir otonom aracin gelistirilmesine katkida bulunan bir
miihendis aracin seyir sirasinda bir kisinin 6lmesine neden olan bir “se¢im” yapmasi
durumunda ceza hukuku bakimindan sorumlu tutulabilecek midir*?

Karayollar1 Trafik Kanunu’na gore siiriicii karayolunda, motorlu veya motorsuz
bir araci veya tasit sevk ve idare eden kisi olarak tanimlanmaktadir. Yine ayni kanun
uyarinca yolcu ise araci kullanan siiriicii ile hizmetliler disinda aragta bulunan kisileri
ifade etmektedir. Kullanici ifadesi ise kanunda tanimi olmamakla birlikte otonom
araglar bakimindan gdz 6niinde bulundurulmasi gereken bir kavramdir. Belirtelim ki
otonom araclarin {i¢ ve dordiincii kademeleri bakimindan hem siiriiciiler hem de
yolculardan bahsetmek miimkiinken, kademe bes tiiriindeki bir otonom aragta seyahat
edenlerin tamam1 ya yolcu ya da hizmet eden vasfin1 tasimaktadir*®. Fakat kademe
bes tiiriinde de olsa bu araclarda da aracin seyrini baslatan ve fakat araci sevk ve idare
etmeyen bir kigiye ihtiya¢ bulunmaktadir. Bu baglamda aragta bulunan kisilerden
aracin seyir sartlarini programlayarak hareket etmesini saglamaya yonelik davraniglari
gergeklestirenler kanaatimizce kullanici olarak nitelendirilebilirler. Bununla birlikte
aracin sevk ve idaresini listlenen bir kisiye ihtiya¢ duyulan ti¢ ve dordiincii kademe
araglar bakimindan belirli bir ylikiimliiliikk altinda bulunarak aracin seyrini takip eden
kisinin Karayollar1 Trafik Kanunu uyarinca siiriicii olarak nitelendirilmesinin 6niinde

bir engel bulunmamaktadir.

45 Gless/Silverman/Weigend (n 22) 422.

46  Yukarida bahsettigimiz pek ¢ok eyalet kanunu otonom araglarin seyri sirasinda mutlaka ehliyete sahip bir
kisinin striicii vasfiyla arag igerisinde yer almasini sart kogsmaktadir. See Barringer (n 2) 128 vd.
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Uretici programcilar elbette ki ilgili kanunda bir tanima sahip degildir. Kanunda
tanimui verilen isletenlerdir ve bunlarin sorumlulugu 6zel hukuk bakimindan 6nem
arz etmektedir. Isleten ilgili kanunda ara¢ sahibi olan veya miilkiyeti muhafaza
kaydiyla satista alic1 sifatiyla sicilde kayitl goriilen veya aracin uzun siireli kiralama,
ariyet veya rehni gibi hallerde kiraci, ariyet veya rehin alan kisi olarak ifade
edilmektedir. Ancak ilgili tarafindan baska bir kisinin arac1 kendi hesabina ve tehlikesi
kendisine ait olmak iizere islettigi ve ara¢ tizerinde fiili tasarrufu bulundugu ispat
edilirse, bu kimse de isleten sayilmaktadir. Belirtmek gerekir ki iiretici ile isaret
edilen aracin yukarida belirtilen teknik donanimlarina iliskin — radar sistemi, veri
isleme sistemi vb.- sistemleri gelistiren kigilerin calistig1 tiizel kisilerdir. Tiirk ceza
hukukunda tiizel kisilerin ceza sorumluluklari olmasa da kanunda agikg¢a gosterilen
hallerde bir tiizel kisinin faaliyeti ¢ercevesinde bir sug islenmesi durumunda bunlara
Ozgl giivenlik tedbirlerinin uygulanmasit miimkiindiir. Bu ¢er¢evede kullanim
sirasinda kasten oldiirme, kasten yaralama, taksirle 6ldiirme, taksirle yaralama ve
trafik gilivenliginin kasten ya da taksirle tehlikeye atilmasi gibi suglarin glindeme
gelebilecegi otonom araglar bakimindan iireticilerin ceza sorumlulugu olmadig: gibi
bunlara bir yaptirim uygulanmasi1 da miimkiin degildir. Bunlarla birlikte programcilar
ise aracin teknik donanimlariin gelistirilmesinde gorev alan kisileri ifade etmektedir.
Programcilarin da siirlicliler ve kullanicilar gibi hem kasten hem de taksirle
gerceklesebilecek suglardan dolayi ceza sorumluluklariin ortaya ¢ikmasi muhtemel
goziikmektedir. Dolayisiyla otonom araglar bakimindan ceza sorumlulugu tartisiimasi
gereken kisiler siirticiiler, kullanicilar ve programcilardir.

3.2.1. Kasten Islenen Suclarda

Siirlicti, kullanici ve programcilarin kasten islenen suglar bakimindan ceza
sorumluluklar: kastin iki tlirli olan dogrudan kast ve olasi kast bakimindan ayr1 ayri

incelenmelidir.

Dogrudan kast sugun kanuni tanimindaki unsurlarin bilerek ve istenerek
gerceklestirilmesi olarak tanimlanmaktadir. Olasi kast ise kisinin, sugun kanuni
tanimindaki unsurlarin gergeklesebilecegini ongérmesine ragmen, fiili iglemesi
halinde s6z konusu olmaktadir. Olas1 kast durumunda fail neticeyi dngérmekte ve
bunun ger¢eklesmesini kabullenmektedir.

Bu cergevede oncelikle siiriiciiler ele alindiginda bunlarin kademe ii¢ ve kademe
dort tiirlindeki araglar bakimindan s6z konusu oldugu g6z 6niinde bulunduruldugunda
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bu tiirden araglarda siirliciiniin kasten sug isleyebilecegi iki senaryo bulunmaktadir.
IIki &rnegin araci bir vasita olarak kullanarak birini dogrudan kastla yaralamak
olabilir. Bu durumda icrai bir hareketle ger¢eklesen bir sugtan soz edilir ve genel ceza
hukuku kurallarinin gegerli olmasi beklenir. Burada siiriicliniin otonom araci yolda
gitmekte olan bir bisiklet siirliciisiine ¢arpmak ilizere programlamasi ve bunun
neticesinde bisiklet siiriiciisiinlin yaralanmasi veya 6lmesi gibi bir rnek verilmekte
ise de*’; otonom araglarin sistemlerinde bir ariza olmadig: siirece yoldaki diger arag
veya yayalara ¢arpmamak iizere bir yapay zekd kurgusuna sahip olduklarindan,
esasen otonom araglarla kasten islenecek suglarda olayin bu senaryo ya da benzerleri
biciminde cereyan etmesi miimkiin gozilkmemektedir. Bu baglamda ikinci olasilik
ise siriicliniin ara¢ miidahale uyarisi vermesine ragmen aracin sevk ve idaresini
dogrudan kast veya olasi kastla devralmamasi neticesinde bir haksizligin
gerceklesmesidir*®. Bu anlamda 6rnegin otonom arag seyir halindeyken aracin keskin
bir virajda direksiyon hakimiyetini siiriiciiniin almas1 yoniinde ikazda bulunmasia
karsin siiriiciiniin direksiyon hakimiyetini almamasi durumunda garpilan aragtaki bir
kisinin 6lmesi durumunda aracin siiriiciisiiniin dogrudan kastla m1 olas1 kastla m1
hareket ettigi saptanacaktir. Belirtmek gerekmektedir ki bu durumda kastin tespitine
iliskin genel ilkelerin burada uygulanmasi gerekmektedir. Dolayistyla en genel olarak
stiriiciiniin aracin kontroliinii devralmadigi durumda diger araca ¢arpacagi durumda
aracin hizi, yolun durumu ve benzeri etmenler goz 6niine alindiginda diger aractaki
kisinin Olecegini biliyorsa yani bu neticenin gerceklesmesi kesin ise dogrudan
kastindan; eger bu durumu dngorilyor ve meydana gelecek neticeyi kabulleniyorsa
olasi kast ile hareket ettigini kabul etmek gerekmektedir.

Diger yandan kademe bes tiiriindeki araclarin kullanicilarinin bu araglarla
dogrudan veya olas1 kastla bir sug isleyip islemeyecekleri tartisilmalidir. Yukarida
belirtildigi tizere kademe bes tiiriindeki araclarin kullanicilar aracin sevk ve idaresi
hususunda bir olanaga sahip degildir. Ayn1 zamanda kullanicilarin araci drnegin bir
baska araca ¢arpmak iizere programlamalar1 da — eger aracin programinda bir hata
bulunmuyorsa- miimkiin degildir. Bu durumda kullanicilar bakimindan kasten veya
dogrudan kastla gerceklesebilecek suglar halihazirda programinda bir hata bulunan
aract bu hatasmi bilerek kullanmalar1 durumunda giindeme gelebilir Ornegin bir
otonom aracin sehir i¢i hiz limitine uyma seklinde bir program icermesi gerekirken,

47  Ibid 580.
48  Glep/Weigend (n 35) 579.
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aracin bu hiz limitinin {izerinde seyir gerc¢eklestirdiginin kullanici tarafindan bilinmesi
ve aracin buna ragmen sehir iginde kullanilmasi durumunda, sehir i¢i hiz limiti
agilarak trafik giivenliginin tehlikeye diisiiriilmesi s6z konusu olursa kullanicinin
trafik giivenligini kasten tehlikeye sokmak sugundan sorumlu tutulmamasi i¢in bir
neden bulunmamaktadir. Benzer bigimde aracin hiz limitlerine iliskin programinda
bir hata bulunmas1 ve bazen sehir i¢i hiz limitlerini asma ihtimali bulunmasi gibi bir
senaryoda bunun kullanict tarafindan Ongoriilebilir oldugu ve kabullenildigi
varsayildiginda olast kasti ile sorumlulugunu da giindeme getirecektir. Ayrica
belirtelim ki bu tiir durumlarda programei ile kullanicinin istirak halinde hareket
etmesi de miimkiindiir. Elbette ki dogrudan ve olas1 kastin varligin1 saptamak i¢in
yine genel ilkelerden yararlanmak gerekmektedir.

Son olarak ise programcilarin aracin yapay zeka sisteminde kast veya olasi kastla
gergeklestirecegi bir eksiklik de buna bagl olarak ortaya ¢ikan haksizliklar
bakimindan programcinin sorumlulugunu giindeme getirecektir. Ornegin aracin
ondeki bir bagka araci algilamasi ve ona ¢arpmamak iizere serit degistirmesi seklinde
programlanmast gereken bir Ozelligi programci tarafindan kasten bu sekilde
programlanmazsa olas1 bir carpmada ceza hukuku bakimindan dogrudan ya da olasi
kastla sorumlu oldugunu kabul etmek gerekecektir.

3.2.2. Taksirli Sucglarda

Otonom araglar bakimindan ceza sorumlulugunun siklikla giindeme gelebilecegi
husus taksirli suclar bakimindan karsimiza ¢ikmaktadir. Taksir, dikkat ve Ozen
ylikimliliigiine aykirilik dolayisiyla bir davranisin sugun kanuni taniminda belirtilen
neticesi ongoriilmeyerek gerceklestirilmesidir. Dolayisiyla taksirin 6zelliklerinden
biri sugun kanuni tarifinde belirtilen maddi unsurlarindan birinin gercekleseceginin
ongortilmemis olmasidir®. Belirtmek gerekmektedir ki 6ngorememe failin gerekli
dikkat ve 6zene aykirilig1 dolayisiyla ortaya ¢cikmalidir. Bu anlamda gerekli dikkat ve
O0zen gosterilseydi su¢ tipine iliskin bir unsur Ongoriilebilecekti seklinde bir
degerlendirme yapilmasi miimkiin ise bu fiilin taksirle islendigini sdylemek
gerekmektedir’®. Bu noktada belirtmek gerekmektedir ki 6ngoriilebilirligin miimkiin
olmasi da taksirin kabul edilmesi i¢in gereken kosullardan biridir®'.

49  Kayihan igel, Taksirli Su¢lardan Dogan Subjektif Sorumluluk (istanbul Universitesi 1967) 23; Ozgeng (n
28) 246.

50 Ozgeng (n 28) 246.
51 Ozgeng (n 28) 246.

188



Tuba KELEP PEKMEZ / Otonom Araglarin Kullanimindan Dogan Cezai Sorumluluk: Tiirk Hukuku Bakimindan Genel ...

Oncelikle belirtelim ki dikkat ve ozen yiikiimliliigii belli bir kisiden soyut bir
gereklilik yargisini ifade etmektedir®. Dikkat ve 6zen yiikiimlilliigiiniin kaynag:
davranis normlaridir®® ve bu yiikiimliiliikk objektif olarak belirlenmelidir®*. Dikkat ve
Ozen yikiimliliginin kaynagi olan davranmis normlart pozitif hukuk kurallariyla
diizenlenmektedir. Belirtelim ki dikkat ve 6zen yiikiimliiligii kanundan kaynaklansa
da bu yiikimliliigiin yerine getirilmesi noktasinda alinacak olan tedbirlerin neler
oldugunun her zaman i¢in kanunda diizenlenmis olmasi beklenmemektedir*®. Taksirin
tespiti bakimindan 6nem arz eden bir diger nokta ise dngoriilebilir olan bir unsurun
Oongoriillmemis olmasidir. Belirtmek gerekir ki ongoriilebilirlik kisilere yiiklenmis
olan dikkat ve 6zen yiikiimliiligiiniin dogal bir sonucu olarak karsimiza ¢ikmaktadire.
Bunun yaninda failin taksirli sugtan sorumlulugunun dogabilmesi i¢in kendi
yetenekleri, algilama giicii, tecriibeleri, bilgi diizeyi ve i¢inde bulundugu kosullar
altinda, objektif olarak var olan dikkat ve 6zen ylkimliiligiinii 6ngérebilecek’” ve
yerine getirebilecek durumda olmasi da aranmaktadir.’®. Bu kosullarin varligina
ragmen objektif dikkat ve 6zen yilikiimliiliigiinii yerine getirmeyen kisi sorumlu
olacaktir®.

Bu ¢ercevede otonom arag siiriiciilerinin, kullanicilarinin ya da programcilarinin
taksirlerinin belirlenmesi baglaminda agiklik getirilmesi gereken iki temel husus bu
kisilerin dikkat ve 6zen yiikiimliiliikleri ne oldugu ve neticenin bunlar tarafindan
ongoriilebilip ongoriilemeyecegi olmalidir. Ornegin otonom aracin seyri sirasinda
stiriiciiniin cep telefonu ile ilgilenmesi ya da uyumasi durumunda aracin bir kisinin
yaralanmasima neden olmasi; ya da refleksleri ¢cok iyi olmayan yagh bir kisinin
otonom aragta siiriicii oldugu bir durumda miidahalede gecikmesi; veya otonom araci
belli bir siiredir kullanan ve aracin tepkilerine glivenen birinin aracin hatali serit
degistirdigini fark etmesine ragmen miidahalede bulunmamasi durumlarinda
stirlicliniin taksirinden bahsetmek miimkiin olabilecek midir®? Ya da benzer bigimde
programcinin hatasi dolayisiyla otonom aracin sensoriiniin hatali ¢alismasindan

52 Ibid 247.

53 Igel (n 48) 24; Nur Centel/Hamide Zafer, Tiirk Ceza Hukukuna Giris (Beta 2017) 382.

54 Centel/Zafer, (n 52) 383.

55 Tgel (n48) 141; Ozgeng (n 28) 248.

56 Igel (n48) 147.

57 Taksirde ongorebilmenin konusu ile ilgili olarak see Ibid 81.

58 TCK m. 22 gerekgesi i¢in see Soziier/Dursun/Talas, Tiirk Ceza Hukuku Mevzuati (Alfa 2017).
59 Ozgenc, s. 247.

60  Gurney, (n 6) 252.
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dolay1 kii¢iik bir ¢ocugu insan olarak algilamamasi ve bu nedenle ¢ocugun 6ldiigii bir
olayda fail olarak kim sorumlu tutulacaktir®'?

Ifade etmek gerekmektedir ki ara¢ kullanimi1 ve genel olarak trafikte uyulmasi
gereken kurallar kara yollart trafigindeki dikkat ve 6zen ylikiimliliigliniin kaynaklar
olarak nitelendirilmelidir®. Nitekim karayollar1 trafiginde ara¢ sevk ve idare ederken
stirlicliye yiiklenen dikkat ve 6zen ylikiimliiliigii baglaminda alinmasi gereken tedbirler
Karayollar1 Trafik Kanunu ve ilgili yonetmelik ile belirlenmistir®. Otonom araglarda
ise kara yollar1 trafik kurallarindan kaynaklananlar yaninda siiriiciiniin dikkat ve 6zen
ylikimliiliigli otonom sisteme hangi dereceye kadar giivenebilecegi bakimimdan da
ortaya ¢ikmaktadir. Ornegin siiriiciiye park destegi saglayan kademe bir ve kademe iki
tirtindeki bir aracin parki esnasinda siiriiciiniin otomatik park sistemine tamamen
giivenmesi ve sistemin ¢arpma ihtimaline iliskin bir uyar1 vermesi gerekirken bu
uyarly1 vermemesi durumuna iliskin bir yargi kararinda Alman mahkemesi, siiriicliniin
taksirli sorumlulugunu kabul etmigtir®. Mahkemeye gore aragta bir park yardimi
sistemi bulunmasi siiriicliniin park etme sirasindaki dikkat ve 6zen ylkiimliligiini
ortadan kaldirmamaktadir®®. Ancak s6z konusu karar siiriiciiniin aracin park yardimina
giivenmeyerek kontrolil ele almasi ve yine de park esnasinda ¢arpmasi varsayiminda
yine sorumlulugu olacagi noktasinda elestirilmektedir®®. Kanaatimizce otonom aracin
sistemine duyulan giivenin kullanici ve siirliciiler bakimindan dikkat ve 6zen
yiikiimliligiiniin azaltmasi1 ve bu baglamda taksirli sorumlulugunun smirlarini
daraltmasi yoniinde bir yorumdan kagimmak gerekmektedir.

Ayrica belirtmek gerekir ki otonom ara¢ kullanim1 bakimindan dikkat ve 6zen
ylkiimliliigiiniin sinirlarmin kademe ii¢ ve iistii araclar bakimindan degiskenlik
gosterebilecegi  belirtilmelidir. Kanaatimizce kademe ¢ tiirlindeki otonom
araclarda siirliciiniin dikkat ve 6zen yiikiimliligi dort ve bes tiiriindeki araglara
gore daha kapsamli olacaktir zira yukarida belirtildigi iizere bu tiir araglarda
siriicliniin aracin hareketlerini izleme ve herhangi bir uyarida miidahalede
bulunarak aracin sevk ve idaresini devralma yiikiimliiliigii bulunmaktadir. Kademe
dort tlirtindeki araglar bakimindan ise bu bir yilikiimliiliik degil bir imkan olarak

61 Gless/Silverman/Weigend (n 22) 423.
62 Igel (n 48) 145; Ozgeng (n 28) 249.
63 Ozgeng (n 28) 249.

64 Thommen/ Matjaz (n 3) 287.

65 1Ibid 287.

66 1Ibid 287.
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ortaya ¢iktigindan dikkat ve 6zen yiikiimliiliigiiniin kapsami sinirlandirilabilir.
Ancak belirtelim ki Alman Mahkeme kararina konu olan olayda sisteme tamamen
gilivenilmesinin taksirli sorumluluga yol agan dikkat ve 6zen yiikiimliligini
kaldirmayacagina iliskin kabul kanaatimizce burada da gegerli olacaktir. Bu
baglamda 6rnegin hava kosullar1 nedeniyle uyar1 vermesi gerekirken bu uyariy1
vermeyen aracin kontroliinii almayan kademe ii¢ ve dort otonom arag siiriiclisii bu
nedenle gergeklesen bir kazada dikkat ve 6zen yiikkiimliiliigline aykirilik nedeniyle
taksirle sorumlu tutulabilmelidir.

Hemen belirtelim ki dikkat ve ozen yikiimliliginiin bulunmasi yaninda
sorumlulugun giindeme gelmesi igin de genel taksir kurallart uyarinca bunun siriicii
tarafindan ongoriiliip 6ngoriilemeyeceginin de belirlenmesi zorunluluk arz etmektedir.
Gergekten de neticenin ongoriilebilir olmadigi durumlarda failden dikkatli ve 6zenli
davranmasi beklenemez®’. Dolayisiyla dikkat ve 6zen yikiimliiligli yaninda karar
vermeye etkili olan nokta siirlicli tarafindan aracin donaniminin ¢aligmayabilecegini
ongoriip ongoremeyecegi ve bu baglamda bir miidahale gerekip gerekmeyecegi
olacaktir®®. Ongoriilebilme bakimmdan kademe ii¢ ve dért tiiriindeki araclar arasinda bir
fark bulunmamaktadir. Burada Ongoriilmesi gereken husus aracin uyar1 vermeyi ve
kontroliin siiriicti tarafindan ele alinmasini gerektiren bir durumda uyar1 vermemesi ya
da bu uyarty1 vermekte gecikmesi durumudur. Bu baglamda ongoriilebilir olup
olmadigma iligkin tespitin gergeklestirilmesi gereken husus aracin sisteminin arizali
olup olmadigidir. Ornegin kademe iig tiiriindeki aracim aracin uyar1 vermesi gereken her
durumda uyar verdigi ve kontrolii kendisinin devraldigi bir sistemle aracini uzun bir
stiredir sorunsuz kullanan bir kisi aracin uyari vermedigi ya da uyar1 vermeyi geciktirdigi
bir durumda aragta bir sorun oldugunu 6ngdrmemis ve bunun sonucunda bir kisi
yaralanmigsa kanaatimizce ongormesi gereken bir neticeyi dngdrmemis durumdadir.
Dolayisiyla taksirli sorumlulugu s6z konusu olacaktir. Belirtelim ki bu durumda
Ongoriilebilirlik bakimindan savunulabilecek iki ihtimal bulunmaktadir. Bunlardan biri
otonom arag siirliciisiiniin hicbir kosulda taksirinin miimkiin olamayacag: zira otonom
aracin uyart sisteminin hangi durumlarda ¢alismayacagi ya da eksik ¢aligacaginin hi¢bir
zaman 6ngoriilebilir olamayacagidir. Diger ihtimal ise otonom arag siiriiciisiiniin prensip
olarak her durumda arizalar1 6ngérebilir durumda sayilmasi zorunlulugudur®. Bu

67 Centel/Zafer (n 57) 384.
68 Thommen/ Matjaz (n 3) 287.
69  Glep/Weigend (n 35) 581.
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durumda sisteme dayanilmasi gerekmektedir. Bu nedenle denilebilir ki siirticii tarafindan
tamamen aracin teknik donanimina giivenilirse bu durumda sorumludur, aracin teknigine
giivenmez ve kendisi miidahale ederse bu durumda yine sorumludur™. Bir bagka deyisle
ihtimal dahilindeki tiim zararlarm siiriicii tarafindan Ongoriilebilir oldugunu kabul
zorunlulugu bulundugu, zira tipikligin gergeklesmesine iliskin Ongoriilebilirligin
sartlarmin aracin hareketi ile gerceklesmis olmasinin siiriiciiniin kapsamli bir taksir

sorumluluguna zarar vermeyecegi soylenmektedir.

Ancak hemen belirtmek gerekmektedir ki 6ngdriilebilirlik her bir somut olay
bakimindan ayrica degerlendirilmesi gereken bir husustur. Bu baglamda siiriiciilerin
trafikte bagkalarmin kurallara uygun davranacaklarina iligkin bir giivenleri bulundugu
ve siiriiciilerin buna dayanarak hareket ettikleri belirtilmektedir. Bu baglamda otonom
arag slirliciilerinin de aracin herhangi bir hata olmaksizin gerekli yerlerde kendisini
uyararak seyir edecegine iligkin bir giivene sahip olduklar1 sdylenebilir. Boylece
stiriiciiniin aragtan kaynaklanan bir nedenle aracin sevk ve idaresini almakta gecikme
gostermeleri durumunda bu nedenin varligini 6ngoriip dngéremeyecekleri her somut
olayda ayrica belirlenmek durumundadir.

Bu ¢ergevede otonom araglar bakimindan taksirli sorumlulugun belirlenmesinde
kara yollari trafiginde arag¢ sevk ve idare eden diger siiriiciilerden farkli olarak dikkat
ve O0zen ylkimliligiiniin kaynag ve ongoriilebilirligin ne oldugu noktasinda bir
farklilik ortaya c¢ikmaktadir. Goriilmektedir ki dikkat ve 6zen yiikiimliliigiine
kaynaklik eden kurallar otonom arag siiriiciileri bakimindan karayollar1 trafik
kurallar1 yaninda aracin otonom oOzellikleri baglaminda da sekillenmektedir.
Ongoriilebilirlik noktasinda ise belirtilmesi gereken husus bu siiriiciilerin aracin hata
yapma ihtimali baglaminda bu hatanin teknik bir arizaya dayanmasi durumlarinda
bunu 6ngdriip Ongdremeyeceklerinin arastirilmasini gerektirmektedir.

Programcilarin taksirli sorumluluklari bakimindan g6z 6niinde bulundurulmasi
gereken husus dikkat ve 6zen yiikiimliiligiinii kaynagini arag sevk ve idare etmekten
degil sadece kendi uzmanhgmin gerektirdigi sekilde hareket etmekten
kaynaklanmaktadir. Bunun Ongoriilebilir olup olmadigi noktasinda géz Oniinde
bulundurulmasi gereken mesele gelistirilen programda hata yapma olasiliginin higbir
zaman ortadan kaldirilamayacak oldugudur”.

70 Thommen/ Matjaz (n 3) 288.
71  Gless/Silverman/Weigend (n 22) 423.
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Bu ¢ercevede tartisilmasi gereken bir baska husus ise taksirli hareketlerin
birlesmesidir. Belirtelim ki TCK m. 22/5 uyarimnca birden fazla kisinin taksirle isledigi
suclarda, herkes kendi kusurundan dolay1 sorumlu olur. Her failin cezasi kusuruna
gbre ayr1 ayr belirlenir. Ornegin bir otonom aracin sensoriiniin hatali calismasindan
dolay1 kiigiik bir ¢ocugu insan olarak algilamamasi ve bu nedenle onu 6ldiirdiigii bir
olayda fail olarak kim sorumlu tutulacaktir’>?

4. Sonuc¢

Otonom ara¢ kavrami Tiirk hukukuna yabanci bir kavramdir. Otonom araglar
bakimindan su anda Tiirk hukukunda bir diizenleme bulunmamakla birlikte s6z
konusu tiirdeki araglarin karayollar1 trafiginde yerlerini almalar1 6ncesinde Karayollar
Trafik Kanununda bir diizenleme getirilmesi gerekmektedir. Kanaatimizce bu
diizenleme otonom aracin bir tanimini1 ve kademelerini kapsar bigimde yapilmalidir.
Bu baglamda otonom araglarin da Karayollar1 Trafik Kanunu bakimindan arag olarak
kabul edileceklerini ifade eden agik bir diizenlemeye ihtiya¢ bulunmaktadir. Bunun
yaninda diizenlemede kademe ii¢ ve kademe dort tiirlindeki araglari kullanan kisilerin
Karayollar1 Trafik Kanunu bakimindan siiriicli sayilacaklarina agikca yer verilmesi,
kademe bes tiirlindeki araclar1 kullanan kisilerin ise siiriicii hitkmiinde sayilacagini
belirtmek yerinde olacaktir.

Bunlar yaninda Tiirk ceza hukuku sistemi bakimindan genelde yapay zeka tagiyan
tiriinlerin, 6zelde ise otonom araglarin bizzat ceza sorumluluguna sahip olamayacaklar1
disiiniilmektedir. Dolayisiyla s6z konusu araglarin kullanimi sirasinda ortaya ¢ikan
ceza hukuku problemlerinde stiriiciiler, kullanicilar veya {ireticilerin ceza
sorumluluklart giindeme gelmelidir. Belirtilmelidir ki bu araglarla islenen kasith
suglar Tiirk Ceza hukukunun kasta iliskin genel kurallarinin uygulanmasinda bir
sorun bulunmamaktadir. Isaret edilen bu kisilerin ceza sorumluluklari bakimmdan
Ozellik arz eden nokta taksirli suclar bakimindan karsimiza ¢ikmaktadir. Nitekim
taksirli su¢lar bakimindan 6zellikle géz Oniinde bulundurulmasi gereken mesele
dikkat ve 6zen yiikiimliiliigliniin otonom arag siiriiciisii, kullanicis1 veya programci
bakimindan hangi c¢er¢evede belirlenmesi gerektigidir. Kanaatimizce otonom arag
kullanici, siiriici veya programcilarmin dikkat ve 6zen ylkiimliiliiklerinin aracin
ozellikleri goz oniinde bulundurularak azaltilmasi s6z konusu olmamalidir. Sonug
olarak belirtelim ki s6z konusu araglarin kullanimina iligkin olarak ortaya ¢ikacak

72 Gless/Silverman/Weigend (n 22) 423.
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ceza hukuku problemleri ceza hukuku mevzuatinda herhangi bir degisiklik
yapilmasima gerek olmaksizin yiiriirliikkteki diizenlemelerle c¢oziilebilir nitelikte
goriilmektedir’®. Ancak bu araglarin Ozelliklerinin gelistirilmesi veya otonom
sistemlerin farkli alanlarda da kullanilmaya baslanmasi durumunda bunun gerekli

olabilecegine isaret etmek gerekmektedir.
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1. Introduction

Human beings have two dimensions. On the one hand, they are autonomous and
on the other, they are regarded as a social animals who part of a society and relate to
others. These dimensions are not separable and society must accept autonomy and its

requirements.

As a result of man’s presence in society, he deserves rights in relation to his
physical and psychological integrity. So, the right to privacy for someone who lives

alone and without any connections with others, is meaningless.

The right to privacy is regarded as a fundamental right for human beings which
should be protected as a human rights which has a deep connection with his
personality. ‘It is important to distinguish between privacy as a human right and
privacy interests as the object of statutory protection. Human rights serve to protect
interests which are fundamental to human dignity. They are enshrined in constitutions
and in international law and their status is such that states may pass no laws or take
any action in breach of their guarantees. The protection provided by ordinary laws is
of a lesser order. Ordinary laws prohibit certain types of conduct, such as littering or
drunk driving. These laws, however, are not constitutional in nature and have no
overriding status.”! Human being’s autonomous personality requires the right to be
left alone, the right to be treated with discretion, the right to live without others’
control and inspection and the right to keep one’s private life secret. It is worth noting
that the concept of the right to privacy has been developed and affected by scientific,
social, economic and other factors in the passage of time. Therefore, its concept and
realm in a developed and modern society differs from a traditional society. ‘Privacy
depends on the societal situation as a whole. So do invasions of privacy.’?

In a modern society, in which new technology is used, not only does the police
monitor other people’s lives via cameras and obtain confidential information about
individuals, but ordinary members of the public can do so too, yet they have no right
this private information. Hidden cameras and telephones which take photos and
films, as well as E-mail filters and other electronic devices are very easily being used

1 Toby Mendel, ‘The Right of The Public to Know and Freedom of Entertainment: Information Seen From
The Consumer’s Angle In Freedom of Expression and The Right to Privacy’ “Freedom of Expression And
The Right to Privacy” Strasbourg Conference Reports 23 September 1999 (1999) 45.

2 Artzt Gunter, The Right to Respect for Privacy As Affected By Modern Scientific and Technical Devices,
Legislative Trends and Conclusions, (1977) 6.
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to infringe on the right to privacy of people. It could thus be said that technology has
developed the realm in which the right to privacy is infringed. Based on this context,

the provision of new instruments to protect the right to privacy seems important.

The concept and realm of the right to privacy depends on the culture and
government that rules the society. ‘There is a fundamental difference between a
person’s reasonable expectation of privacy in his or her dealings with the state and
ordinary citizens.’* Therefore, based on the religious or non-religious culture as well
as the despotic, totalitarian or democratic political regime that rules the society, the
concept and realm of privacy could be widened or restricted. “When an authoritarian
regime takes power, its first measures are usually to abolish freedom of expression
and muzzle the press. Silence and obscurity are necessary for dictators.”

The Iranian government has ratified the Universal Declaration of Human Rights®
and the International Covenant on Civil and Political Rights as two of the most
important international documents and has enacted some provisions about the right to
privacy. Iranian culture and tradition, also, respects the right to privacy as a
fundamental right.

Although the Universal Declaration of Human Rights has not referred to some new
forms of the right to privacy, which have been created in the course of technological
development, but, its general phrases and concepts such as “private life” cited in article
8, include all the new forms of the right to privacy. Article 17 of the Covenant on Civil
and Political Rights refers to the right of privacy. According to this article:

‘1. No one shall be subjected to arbitrary or unlawful interference with his privacy,
family, home or correspondence, nor to unlawful attacks on his honour and reputation.

2. Everyone has the right to the protection of the law against such interference or
attacks.” Regarding the accession of Iran to the Covenant, the legislator should pay

3 Mendel (n1)45.

Matthias Prinz, ‘Remedies Against An Infringement of Privacy: The Effect of Sanctions and Compensation
and Their Proportionality’, “Freedom of Expression And The Right to Privacy” Strasbourg Conference
Reports 23 September 1999 (1999) 69.

5 According to section 13 of this declaration: whoever his rights and freedom, as cited in this declaration, is
infringed has the right to remedy before a national court in a convenient way, even if the infringement is
done by the action of a person who acts as an official. And according to section 8: (1) everybody has the
right to expect others to respect his or her private life, family, dwelling and correspondence. (2) In order to
respect this right, the public authority cannot intervene, unless the law allows it. It is necessary for national
security, public security and public welfare to prevent disorder and crime, to protect the health and morality
or to protect others rights and freedom.
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attention to it when adopting human rights laws. Of course, the existing rules have
also been affected by the Covenant.

So, it could be said that as it has been referred and guaranteed by Universal Islamic
Declaration of Human Rights, (known as Cairo declaration)® the Universal Declaration
of Human Rights and the European Convention (ECHR).’” ‘Privacy is now widely
recognized as a fundamental human right. Article 12 of the Universal Declaration of
Human Rights also refers to the right of the individual to privacy. Therefore, in this
regard, the Universal Declaration of Human Rights and the Cairo Declaration share, but
the difference is that the basis of the law in the Cairo Declaration is Islamic law, but the
Universal Declaration of Human Rights does not refer to any Sharia. The Iranian
legislator takes into account both declarations in the passage of laws, and is naturally
more inclined to the Cairo declaration because of the need for the Islamic laws to be.

The first part of the paper, considers the historical background, the owners of the
right to privacy and its concept. The second part refers to the forms of the right to
privacy and the way through which the Iranian Law protects this right. The problem
is whether Iranian Law acknowledges this right, and if so, what forms of protection
(criminal or civil) are implied.

2. Part One: General Discussion

The first part refers to the historical background and owners of the right to privacy
and its different aspects.

2.1. Historical Background

The right to privacy in Iran in the past centuries was mainly derived from custom
and was respected by people in their social relations. Children learn to respect others’
privacy, not to infringe others’ right and property. They are condemned for their
wrong behaviour in society and at school. They are taught that they are not allowed

6  Article 18 refers to the right to privacy and provides “a. everyone has the right to live in security for
himself, his faith, family, honor and belongings.
b. Everyone has the right to be independent regarding his private affairs in his house, family, wealth and
communications. It is not allowed to spy upon him, have an eye on him or offend his reputation. He is to
be protected against all arbitrary meddling.
c. Privacy of residences is to be respected in all cases, and they should not be trespassed unlawfully and
without the owner’s permission. They should not be pulled down, requisitioned, nor should their dwellers
be driven out.”.

7  Eric M Barendt, ‘The Protection of Policy and Personal data and the right to use one’s image and voice:
when does the dissemination of information become an interference with a person’s life?’ in “Freedom of
Expression And The Right to Privacy” Strasbourg Conference Reports 23 September 1999 (1999) 57.
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to interfere with everything. While a few texts where this right has been explicitly
referred to can be found, but there is no legal text in which the legislator refers to it.

However, since European countries ‘have abided by the Human Rights
conventions and have signed the European Human Rights Convention, its concept
in these countries is much broader than many other countries, including Iran. But, ‘in
comparison to the right to reputation, protected by defamation and libel laws, the
right to privacy is relatively new. In the Anglo-American legal world, it did not
emerge until the end of the nineteenth century, when a famous law review, the Harvard
Law Review by Warren and Brandeis, argued that the common law implicitly
recognized a right to privacy and that it was now time for the law to explicitly uphold
this right in view of the increasing tendency of the press to spread gossip and scandal
about prominent political and social figures. Several states in the USA have adopted
a Privacy Right either as a result of legislation or by judicial decision, although a
parallel development has not yet occurred in England. In Germany the right only
clearly emerged from judicial decisions in the 1940s and 1950s; in France the right
was put on a statutory basis as recently as 1970, although earlier court decisions had
recognized it. Legally speaking, therefore, the right is a child of the mass media age.
It reflects the need which most people feel to be let alone by the press and broadcasting
media, their desire not to be harassed or observed by journalists and camera-men. At
the same time, technical developments have made an invasion of privacy by long-
distance cameras, bugging devices, and electronic data banks considerably easier,
whether the violation is committed by the media, the police, banks or credit agencies.
These developments have not only made more imperative the need to develop privacy
rights in their traditional form, but have also influenced the scope of the right.’®

In Ttaly, “the earliest judgments denied the existence of any right to privacy
(riservatezza) in their legal system and the earliest cases of recognizing the right to
privacy began to appear in the 1950s. In the Italian legal system, although there is no
explicit provision on the point, it does recognize the existence of a right to privacy

(riservatezza or privatezza).” °

In France, the various manifestations of this right can be traced back to different
times. For example “the Constitution of 22 August 1795 proclaimed that: ‘Every

8  Ibid 58.

9  Alpa Guido, ‘Protection of Privacy in Italian Law’ in Basils Markesinis (eds), Protecting Privacy
(Clarendon Press Oxford 1998) 114-115.
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citizen’s home is an inviolable asylum.” The Constitution of 3 September 1791 and
the Constitution of 13 December 1799 had provided similar protections. The statute
of 11 May 1868 criminalized the publication of any ‘fact relating to private life’ and
in 1970 the new Article 9 of the Civil Code was incorporated and recognized a
‘general right to privacy’. But it was only in 1995 that the Constitutional Council
consented to consecrate the ‘right to privacy’ as a constitutional right or, more
accurately, as a ‘constitutional principle’.! But, in England, contrary to Italy and
France, ‘legal systems are unusual in that they have hitherto not recognized

> and there is no general rule to protect

autonomous rights of action to protect privacy
the right to privacy. According to the Times Newspaper 4 January 2002 the Appeal
court provided: ‘there is no civil liability for breach of the right to privacy but Lord
Sedley stated: The English Law recognizes the right to privacy and protects it in a
convenient way. He regards the right to privacy as a qualified right and which is

protected by English law.’!2

The writer tries to set forth a new approach for conceptualizing privacy. In doing
so, at first I enumerate the owners of the right, as, its enumeration can help us to
determine the threshold of the right.

2.2. The owners of the right to privacy

It seems that, every human being regardless of their nationality, age, gender,
religion, civil ability or abnormality and authority have the right to privacy. Even
corporations have the right to privacy, because of their presence and activity in
society, similar to natural persons. ‘The right to privacy should belong in its full
extent to any living person, to a certain extent, the protection of this right should also
be assured after the death of such person. Legal persons and other organizations and

groups should also have such right in so far as, by its nature, it is applicable to them”.!?

2.2.1. Foreigners

Iran-residing foreigners, as well as Iranians, have the right to privacy in cases
where the law recognizes it. According to Article 961 of the Iranian Civil Code,

10  Picard Ettienne, ‘The Right to Privacy in French Law’ in Basils Markesinis (eds), Protecting Privacy
(Clarendon Press Oxford 1998) 49-50.

11 Barendt (n 7) 57.
12 Spencer Maureen& Spencer Nutcases, Human Rights, (Sweet & Maxwell 2002) 115-116.

13 Report of The Committee of Experts On Human Rights to The Committee of Ministers On The Right to
Respect For Privacy, (Strasbourg, 1973).
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foreigners deserve all the rights much the same as Iranian nationals, unless the code
has explicitly banned the foreigners from some rights or some rights that belong only
to Iranians. The reason is that, everybody as a human being has his own dignity and
as the right to privacy is one of the grounds of the human being’s dignity, it is respected

for all people, irrespective of their nationality.
2.2.2. Dead persons

Regarding Article 956 of the Iranian Civil Code (the capacity to have the rights
begins with birth and finishes with death) it might be inferred that the dead person
does not enjoy the right to privacy. Here we should note some issues:

(1) Revealing the secrets or facts related to the period of life time

Here we can consider some acts that the dead have done in their life time or the
secrets revealed after death. In some cases, some persons have infringed the right to
privacy before death and now it is argued that this kind of infringement is regarded as
an infringement to the right to privacy of the heirs.

(2) Revealing the secrets and facts related to the period after death
Here we can consider some issues that happen during the funeral ceremony.

With regard to information about the life of a deceased individual revealed after
death, there is no legal protection unless this kind of revelation infringes the heir’s
right to privacy. For example, Item 2 of Article 30 of the Press Code, ratified on
1985/3/19, states that “if published text contains matters like accusation, slander,
affront or slang words to the dead person but according to custom insults the heirs,

each of them can prosecute the perpetrator.”

According to professor Ashouri in Iran, the civil case posed by the heirs, in the
case of insult to the dead person’s memories should be regarded as a personal case

and not a case on behalf of the dead person.”!*

2.2.3. Public Figures

“Public figure” covers a very broad range. The achievement of public office, of
eminence in the arts, sciences, the theatre, sports, any activity in politics, prominence
in society or the slightest notoriety make a person a public figure.'

14 Mohammad Ashouri, Criminal procedure (First Volume Samt Publications 2016) 261.
15 Samuel H Hofstadter, The Right of Privacy (Central Book Company 1964) 48.
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Undoubtedly, public figures have their own privacy and merely being a public
figure does not mean that people are free to look for everything about them. They
have privacy for their family secrets. It seems that public figures and especially “the
President of a Republic needs a private life and is entitled to have it protected by the
law.”!® But, they do not have the right to privacy like other people. For example, their
economic, social and political status is controlled by mass media. The law puts a
bound on them to inform the government about their property. It seems that an official
figure or any kind of ‘public agent’, when performing his duties, does not exercise,
by implication, his or her private activities. For example, according to Article 156 of
the Islamic Penal Code, people have the right to self-defence, when the officials
abuse their power. In these cases, the audience might breach their physical integrity
or might take some photos or film to prove their identity.

In French law, “an official figure or any kind of ‘public agent’ while fulfilling his
functions, is not entitled to claim the protection of his privacy, and one may thus take
and publish a photo of his image, at least when he is in a public place.”!”

On 19 December 1995, the German Bundesverfassungsgerichtshof decided for
the first time in a leading case that the protection of privacy is not limited to the
domestic sphere, one’s ‘own four walls’, but a protected private life can also occur in
places which are accessible to the public, and that reporting from this sphere without
the person’s agreement may therefore be inadmissible. The justification for that was
that it makes a difference whether a limited number of people just happen to be at a
certain public location and therefore witness certain aspects of private life, or whether
these events are fixed in photographs or in writing and then made accessible to
millions of people. The protection of the private sphere in public places is very limited
in Germany for so-called ‘personen der Zeitgeschichte’ (public figures), who can
only forbid photos taken in those public places when they are shown in a situation of
particular confidentiality, taking place in ‘secluded surroundings’.'®

2.2.4. Wife and Husband

The right to privacy between wife and husband is especially meaningful. Each of

them, because of their independent personality can deter the other from infringement

16  Etienne (n 10) 79
17 TIbid 79.
18  Prinz (n4) 70.
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to the other’s privacy. It is a wrong to imagine that the man has an absolute right to
interfere with every aspects of his wife’s life. As we regard a woman and a man equal,
this equality should reveal itself in every field. The wife has her own secrets, her own
privacy.

Regarding one of the most important aspects of the relationship between a
woman and a man, which is sex, there are different inferences in different societies,
which are mainly influenced by the culture of the society. So, it could be said that
“The great peculiarity of the privacy cases is their predominant, though not exclusive,
focus on sexuality - not “sex” as such, of course, but sexuality in the broad sense of
that term: the network of decisions and conduct relating to the conditions under which
sex is permissible, the social institutions surrounding sexual relationships, and the
procreative consequences of sex. Nothing in the privacy cases says that the doctrine
must gravitate around sexuality. Nevertheless, it has.”'® But, in Iranian Law, although
it has not been explicitly written in the law, as it is inferred from the whole concepts
of the Iranian civil code, the wife, in any case, has to have sexual intercourse with her
husband and cannot disobey. But, it seems that the non-desire of the wife to have
sexual intercourse (from anus or vagina) should be respected as her privacy. In other
word, the wife does not say that she disobeys her husband, but, she says that she
cannot have sexual intercourse at the time that the husband wants, so, her opinion
must be respected.

In Iranian Law, which is influenced by Islamic Shiite Law, the Legislator does not
respect the wife’s right to privacy. So in this case, we must leave it to the personal
relationship between the wife and the husband to resolve it in a convenient way. But,
in other countries’ laws, like the United Kingdom, the legislator respects the wife’s
right to privacy and provides that, not only must the sexual intercourse be done by the
consent of the wife, but also the continuance of the intercourse must be by her consent
otherwise the act will be an offence.?

2.2.5. Legal Entities
Here, the question is that whether legal entities have the right to privacy.

In reply, it might be argued that the right to privacy has been acknowledged only

19  Jed Rubenfeld, “The Right of Privacy” in /1989] 102 Harward Law Report, (1989) 707-807

20  Andrew Ashworth, Principles of Criminal Law (Tony Honore & Joseph Raz eds, Clarendon Press, Oxford
1992) 302.
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for human beings and the human being’s dignity requires it and since the legal entities
are not human, they have no right to privacy.

Iranian Trade Law in Article 588 provides that: The legal entity owns all the rights
and bears all the duties that the law has provided for natural persons in exception of
rights and duties that naturally the humankind can own such as the rights and duties
of being a father or child and so on. On this basis, we can suppose some of the rights
to privacy for legal entities.

The point is that a legal entity, for example a trade company, currently needs to
compete with other companies in the world of trade, so that without competing, it
cannot continue its work and may go bankrupt. So, it expects the employees to keep
the secrets and not to reveal them. In Turkey, “Corporation privacy and business
secrets are protected under the economy, industry, and trade section of the Turkish
Penal Code.””

2.3. Concept of the right to privacy

“Traditionally, the right to privacy would refer to people’s interest for property
and especially the Land.”?? In addition to land and property we can refer to the secrets
of the family. The reason that the right to privacy in old time had a limited concept is
that in old life there was a close relationship between people and as we see, wherever
the relationship is closer, the right to privacy is weaker. In other words, the closer the
relationship, the weaker the right to privacy. But, nowadays the development of
science has expanded the sphere of the right to privacy and has created some new
areas for it, so that ‘currently, privacy is a sweeping concept, encompassing (among
other things) freedom of thought, control over one’s body, solitude in one’s home,
control over information about oneself, freedom from surveillance, protection of
one’s reputation, and protection from searches and interrogations. Time and again
philosophers, legal theorists, and jurists have lamented the great difficulty in reaching
a satisfying conception of privacy’.?

As mentioned before, the right to privacy is interwoven with different issues such

as culture, political regime that rules the country and so forth. This renders the concept

21 Biigra Demiral Bakirman, ‘The Protection of Trade, Banking, and Customer Secrets in Turkish Criminal
Law’ (2017) 5(2) Journal of Penal Law and Criminology 107, 118.

22 Brain Neil, ‘Privacy, A Challenge for the Next Century’ in Basils Markesinis, Protecting Privacy,
(Clarendon Press Oxford 1998) 2.

23 Daniel J Solovet, Conceptualizing Privacy, (1992), CLR 90, 1089.
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of privacy difficult to define. Lapse of time also influences its definition. So, some

cases were included in it in the past and now are excluded and vice versa.

The relation between the culture and the right to privacy is one of the most
important issues, and thus should be considered more precisely. In fact it could be
said that everything stems from culture. It is the culture that determines the realm of
the right to privacy. It is the culture that limits or expands its realm. It is because of
the culture that we see different conceptions of the right to privacy. Culture influences
everything in the society. The cultural differences in different societies have brought
different concepts. Even when we consider the difference of the time and place and
their effect on the concept of privacy, in fact it is the developments of the culture that
influences the concept, and not the time or the place. In Italian law, the Highest Court
recognized the right to privacy in the case of Soraya.?* They identified three different
meanings, as follows (starting from the narrowest meaning): (i) domestic privacy
(intimita), which is linked to the protection of the home, to which the court states that
a human being has the ‘right to be let alone’; (ii) the realm of individual and family
life, and certain forms of illicit, interpersonal intimacy in relationships, including
outside of home and in correspondence; (iii) riserbo, or the right to require other
people’s discretion about one’s private life, or privacy. Applying the ‘general
principles of the legal system’ the Court held that the first definition was too restrictive,
the second more ‘reasonable’, and the third too broad and general.

The Court also specifies that a rigid definition of privacy (riservatezza) is not
appropriate, since it needs ‘flexibility as to its precise content’ in order for it to be
adapted ‘to the needs of (different) environments, places and times’.*

In Iranian Law, the right to privacy has not been defined and also the phrase of
“the right to privacy” has not been mentioned. So, it seems difficult to define the right
to privacy. Since, as mentioned before, the concept of the right to privacy is related
with culture, society, economy and especially the ruling political regime in every

24 The case of Soraya is extremely simple. A news weekly devoted specifically to events in the lives of royal
families, and constantly circulating among the wider public, had photographs - taken with a telephoto lens-
prepared for publication (but had not yet been published). They showed the Princess Soraya behaving
affectionately with an actor inside her Roman villa. At that time the Princess, who had formerly been the
Czarina of Persia, was living in exile, having been abandoned by her husband because of her inability to
conceive children. It was also known that she had been granted an annuity, subject to the condition that she
led a chaste and exemplary life. This was what gave rise to Princess’s claim, both for breach of her rights
over her visual image and for breach of her right to privacy and for trespassing in her home.

25  Guido, op. Cit. Pp. 121-124.
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country and perhaps something is included in this right in one country and is excluded
in another one. So, it is relative and its concept differs from one country to another. It
could be said that ‘privacy is not a single conception but a loose amalgam of different

interests difficult to combine in one formulation’.?¢

Nevertheless, we can, in general, define the right to privacy as follows: The right
to privacy is some aspects of life that are completely personal and relating to the
family regarding which the public and third parties are not concerned and its realm is
determined by law, custom and the owner of the right usually expects others to respect
it. ‘Privacy may be usefully defined as “the claim of individuals”, groups, or
institutions to determine for themselves when, how, and to what extent information
about them is communicated to others.”?” ‘In the name of privacy are defended diverse
concerns as the right to be free from intrusive police searches, from wiretapping,
from persistent journalists, and so on; the right to make private decisions, particularly
in relation to intimate family concerns (abortion or contraception, for instance); and
the right to have some control over the collection, storage, and disclosure of personal
information (by government, financial institutions, medical organizations, educational
establishments, and others).?® It should be noted that protected private life can also
occur in a public place. A public place does not automatically lead to the presumption
that the photographed activity is a public activity. Even in a public place (where
usually being nude is allowed, like walking on the beach in swim suite) everybody
who is nude, or has a lovely relationship with her/his partner has her/his own privacy,
and it does not mean that everybody is allowed to take photos or films of the scene.
So, it seems that there is an unlimited concept of the private sphere, without any
restrictions to certain rooms or spaces. In other words, privacy is not limited to the
private places. In next part we will consider some forms and kinds of the right to

privacy in Iranian Law.
3. Part Two: Samples of the Right to Privacy

The traditional samples of the right to privacy are the right to privacy to life,
respect, dwelling, letters and secrets and in a general word, the right to communications
and information. In recent years, publication and distribution of people’s photos
without their consent has been regarded as an infringement of their right to privacy.

26  Evan Hendricks, Your Right to Privacy (2™ edn South Illinois University Press 1990) p. 119.
27  Colin J Bennet, Regulating Privacy (Cornel University Press Ithaca and London 1992). P. 13.
28  Stephen L Wasby, Civil Liberties, (Lexington Books 1976) 119.
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Regarding these kinds of rights to privacy, the problem is that ‘the standard models
of property rights seem unsuitable to achieving information privacy goals.’* So, new
tools are required to preserve and protect these kinds of rights.

We consider the samples of the right to privacy in three sections as follows:

3.1. The right to privacy to property, Dwelling, Physical and Psychological
Integrity

3.1.1. The right to privacy to property

One of the material dimension of human’s life is properties which the human
being has in his possession. He is endorsed by these properties and by reliance on the
properties he can go on in his life expecting a hopeful life. The property, as it is usual,
is earned by the man and may be owned as a result of heritage or other legal acts.
Property is either tangible or intangible. Everybody likes to keep the secrets of his
property. Nobody has a right to get information about others property, how they earn
it, how they spend it and how much have they get it. The estimation of the property
could have two different dimensions. One of them in fact is the secrecy that relates to
the property, as it was explained and the other is the physical aspect of the property
that determines others to enter in it without the consent and permission of the owner.

Iranian Constitution in article 22 protects the right to property and also some other
statutes like articles 30-39 and 327 —328 of the Civil Code and articles 158-177 of the
Civil Procedure Law and articles 690-694 of the Penal Code have provided some
protections.

3.1.2. The right to privacy to Dwelling
3.1.2.1. Definition of Dwelling

The dwelling, among the properties, is given special importance, because man
uses it for his welfare. There is nowhere more private for man. It is therefore regarded
as with utmost importance in society and told that there is no place like home. ‘The
right to respect for private life is not only the right to remain in one’s home and
exclude others, it is also the right to go out of one’s home and meet others.”°

29 Pamela Samuelson, Privacy as Intellectual Property? , (2000), SLR 52(5) 1125-1173.

30 Francoise Tulkens, ‘Freedom of expression and information in a democratic society and the right to
privacy under the European Convention on Human Rights: a comparative look at Articles 8 and 10 of the
Convention in the case-law of the European Court of Human Rights’, in “Freedom of Expression And The
Right to Privacy” Strasbourg Conference Reports 23 September 1999 (1999) 32.
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The form and kind of dwelling and it’s quality is not important, as its form and
quality differs from time to time and from one place to another one, but man could
regard it as a dwelling. So, if somebody uses his car as a dwelling, it will be respected,
“any place in which, man resides and can lay, sleep, eat, study, work and rest in it

without any kind of nuisance, will be regarded as dwelling.”!

The ownership of the dwelling is irrelevant and the legislator only considers the
right to use it, whether the individual has hired it or has been allowed to use it free of
charge. So, a tenant has the same right as the owner has. Because, here it is not the
property, but the welfare and the right to rest that is respected. So there is no difference
between different kinds and forms of a dwelling. Even, it could be said that, if somebody
occupies a dwelling and resides there, the owner cannot breach the right of the occupier
to his privacy and he has to refer to the judicial authorities to terminate the occupation.

3.1.2.2. The Realm of Dwelling

The question here is whether the dwelling includes both the earth and the space
over it? In other words, if somebody enters over the space of the dwelling, can we say
that he has infringed the right to privacy? For example, if somebody passes over the
dwelling through airplane, parachute can we regard it as an infringement to the right

of privacy?

According to the Article 38 of the Iranian Civil Code “the ownership to the land
includes all its parts and dimensions whether air space or underground and the owner
can have all kinds of possession in the land and air space unless the law provides
otherwise.” So, “the owner can restrain others from any possession in the land and its
air space.”?

But, it seems that this Article does not restrain others to use the air space of the
dwelling. In other words, in cases that there is conflict between the owner’s right and
the third parties’ right, the owner has the priority but in other cases the owner can not
deter others from using the air space of the dwelling. For example, if the third party
uses the air space of the dwelling to look at the owner’s private life and controls his
movements, it could be regarded as an infringement to the right to the privacy.

It could be said that article 38 is not compatible with modern world realities and

31 Abraham Pad, Private Criminal Law (Volume first Tehran University publishing 1973) 291.
32 Naser Katouzian, [ranian Civil Code in the current law Order (Tehran Dadgostar Publishing 1998) 51.
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had been written according to thoughts that refer to old times. In other words, since
the earth is spherical, we cannot draw an unlimited depth and air space for it. Because,
if an owner wants to have possession of unlimited in the depth, this may finally lead
him to others’ land and if we imagine possession of unlimited air space, this may, in

practice, lead him to others air space which will be in conflict with others rights.

In English Law, “in 1815 Lord Ellenborough expressed his opinion in Pickering v
Rudd that it would not be a trespass to pass over a man’s land in a balloon. The matter
was examined more recently by Judge Griffiths J in Bernstein v SKY News Ltd. In
that case the owner of a country house in Kent was offered a photograph of his house
which had been taken from an airplane flying over the property. The owner objected
and brought an action against the defendants who carried on the business of taking
aerial photographs of properties of all types and then offering them for sale to the
owners. It was alleged that the defendants had wrongfully entered the owner’s air
space to take a photograph of his house and were thus guilty of trespassing and an
actionable invasion of his right to privacy. But the judge dismissed the action and said
that he could find no support for the view that the owner’s rights in the air space
above his property extended to an unlimited right.”3

3.1.2.3. The Significance of the Dwelling

In Iran the dwelling is respected mostly according to custom, but, in addition the
law has also provided some provisions in the Constitution and statutes to protect it,
as follows:

(1) Article 22 of the Constitution has explicitly referred to the protection of
dwelling and has separated the dwelling from other properties. The reason is that,
maybe the user of the dwelling as a person who has the right to the privacy, does not
own the dwelling and maybe has hired it or has even illegally possessed it. But, the

Law respects and protects it and the plaintiff can refer to the Justice.

(2) According to Article 580 of the Islamic Penal Code official entrance to a
dwelling without the user’s consent is considered a crime with 1-3 years imprisonment
and if the trespassing occurred at night the maximum punishment will be provided.
Article 694 of this Penal Code punishes the entrance of non-official to a dwelling
with threat and violence from 6 months to 3 years imprisonment.

33 Neil (n22)5.
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(3) In articles 139-145 of the code of criminal procedure there are some protective
rules regarding dwelling.

3.1.2.4. The forms of breaching the right to privacy of the dwelling
3.1.2.4.1. Controlling by Camera

The mentioned provisions about the right to privacy of the dwelling in Iranian law
do not include all forms of breaching the right to privacy inter alia controlling the
house by long-distance cameras, especially at night.

Regarding phrases like “public order, welfare” in Article 618 of the Islamic Penal
Code is inferred that the nuisance should be much wider to be called that the public
order has been breached. We therefore cannot regard as a crime the act of annoying a
neighbour in a building who plays his cassette-player loud in a building or does

unusual movements in his home but annoys the neighbours.
3.1.2.4.2. Looking

Sometimes infringement of the right to privacy is done by homes and the
movements of the people who live in it. Watching homes by using a long-distance
camera is one of the most common ways of infringement of the right to privacy at
home. This kind of infringement is usually done by those who are interested in
watching.

Iranian Law has not criminalized watching people’s houses. But, in one case the
court tried to punish a person (according to Article 638 of the Islamic penal code)*
who had looked at somebody’s house through a trapdoor while the owner of the
house was having sexual intercourse (private life covers the right to lead one’s life,
including one’s sexual life, without any external interference) (Turkens, p. 30) with
his wife at night. But, in fact, this article does not include such acts.

The court’s action indicates that there is a gap between the law and society. Society
expects the legislator to protect these forms of privacy, and the judge as a reasonable
member of society who has an understanding of this problem tries to fill the gap with
a broad interpretation of the law, something that is forbidden in criminal law, as the
interpretation of a criminal code should not be broad. According to a verdict issued
from General Criminal Court, branch 5 in Waramin: One night while the woman and

34 According to this section whoever commits an Islamic illegitimate act in the public places will be punished
by imprisonment from 10 to 60 days or till 74 lashes.
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her husband were having sex, the accused had watched their sexual intercourse
through a trapdoor and had committed an act forbidden in Islam,* so he was convicted

according to article 638.%
3.1.2.4.3. The Right to privacy to Cars

The right to privacy regarding cars could be considered from two points of view.
One of them is vehicle monitoring. ‘Automobiles are a separate potential target of
blanket surveillance. So-called “intelligent transportations systems” (ITS) are being
introduced in many urban areas to manage traffic flow, prevent speeding, and in some
cases implement road pricing or centralized traffic control. Ultimately, ITS promises
continuous, real-time information as to the location of all moving vehicles. Less
complex systems already create travel records that can be stored and accessed later.
Some countries have also considered putting barcodes on license plates to ease
vehicle identification. While it is possible to design ITS in a manner that preserves
the traveller’s anonymity, this has not been the norm.”*’

Regarding the monitoring of vehicles, that is done to control the speed of the cars
on the roads, the rule is that the police informs the drives of the surveillance of the
cars by camera. The justification which could be presented is that to preserve the
health of the passengers, the police has to monitor the speed of the cars. In fact, the
police by informing the drivers of the installation of the camera want to say that
everybody who drives on the Highway accepts to be monitored and his privacy is not
infringed.

The other point refers to the searching of cars, which apparently strongly infringes
the right to privacy. In Iranian Law, according to Article 55 of the Criminal Procedure
Act, in order to inspect the cars in non-obvious offences the law enforcement officers
need the order of a judge. But, in practice they do that without getting an order.

35 Forbidden act is any act that is prohibited by the Shari’a. For example, the Sharia has forbidden the search
of others in the home. According to verse number 12 of Sura Hojarat “ spy not, neither backbite one
another”.

36  According to Article 638: whoever publicly commits an action that is forbidden in Islam, in addition to the
punishment of the action (for example he commits a sexual intercourse publicly), he will be convicted to
the imprisonment from 10 to 60 days or flogging from 1 to 74 lashes, and in the case the action per se is
not a crime (for example a man has a sexual intercourse with his wife or kisse his sister) but is regarded an
indecent action, the perpetrator will be punished from 10 to 60 days imprisonment or from 1 to 74 lashes.

37 A. Michael Froomkin, The Death of Privacy? (2000), SLR 52(5).
2Freedom of expression and the right to privacy, Strasbourg Conference 23 September 1999, Conference
Reports, pp. 1461-1543.
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3.1.2.4.4. The Right to Privacy to Physical and Psychological Integrity
3.1.2.4.4.1. The Right to Privacy to Physical Integrity

The secrets of the body are for the most part medical secrets. For example, when
somebody has a disease and would not like others to know, especially, -when society
may judge opinion, it would be considered as secrecy. In Iran it is a common belief
that whoever has Aids has had illegal sexual intercourse. The following aspects of the

body can be regarded as objects of the right to privacy.
(1) Physical Inspection

One of the objects of the right to privacy is the human body. Regarding the
examination of the body (especially in the case of sexual crimes) Article 136 of the
Criminal Procedure Act provides “for examining the corpse, wounds and effects and
signs of the beating and corporal or psychological damages and other examinations
and medical tests, the judge asks the coroner and if he cannot attend or there is no
coroner in access, the Judge would ask other doctors to perform the examination. If
the coroner is not specialist, a specialist would be called.”

But, about corporal inspection no provisions exist in the Criminal Procedure Act
and it is very common that Police officers inspect suspected people without any
hesitation in the street. Nearly in some important official offices such as the Judiciary,
Police stations and Military Offices entering people are inspected.

Physical integrity also includes a person’s appearance like his or her clothes and
identity. In the following part we will consider these.

(2) The right to privacy to Clothes

There is no doubt that a person has the right to choose his or her favourite clothes
including its size, colour and quality which are chosen it in accordance with the

common custom and the social class to which that person belongs.

Iranian Legislator, whether before or after the Islamic Revolution in 1979, has
intervened in the quality and quantity of clothing. The first intervention refers to
the Act titled “The Unification of Iranian Dressing” ratified on 1928/12/27.
According to this Act “all Iranian males who do not have special clothes, have to
wear some kind of unified dressing and all employees have to wear specific clothes
in accordance with their job during work time (for example the judges and lawyers
had special clothing) and in their free time they have to wear public unified
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clothing. Whoever breaches this Act will be punished with imprisonment from 1
to 11 days.”

After the 1979 revolution, the Islamic Legislator abolished this Act but deterred
people from wearing certain clothes that are un-Islamic or which may offend public
sentiment. According to the Article 4 of the Act ratified on 1986/3/18 “those people
who wear certain clothes which are anti-Islam or their make-up outrages public
feelings or encourages sexual crimes should be arrested and tried and punished”

(3) The right to privacy to identity

Identity includes the name and family name, identity card number, address, and
phone number. In Iranian Law there is no provision to protect people against the
infringements that are applied to their identity but the culture respects it. Regarding
phone numbers, it should be noted if the owner of the phone has not prevented the
communication office from publishing his phone number they cannot protest the
publication of their phone number. When the communication office publishes phone
numbers in a book named yellow pages it is no longer private, otherwise it is regarded
as part of the right to privacy. ‘The protection of privacy by legislation or by the
courts has always been a reaction to technical and social development. For example,
the right to the protection of one’s own image has been a reaction to developments in
camera engineering, which makes it easy to take pictures of people. The introduction
of data protection rules has been a reaction to the processing of personal data by
means of computers.’*

Sometimes it is good for people that their identity characteristics to be published
in the media. For example, political candidates in an election are satisfied to have
their identification, photos and ideas published in the media, since it is the best way
for them to advertise and is moreover a requirement for the election. ‘In this series of

events we can see political evolution at work.’>

Another aspect of the right to privacy could refer to the identity regarding Genome.
“The concept that “DNA has the power to identify the guilty and exonerate the
innocent” is widely accepted.”®

38 Prinz (n4) 67.
39  Morris L. Ernst and Alan U Schwartz, Privacy, (The Macmillan Company 1962), New York, p. 125.

40 Rahime Erbas, ‘The Tension between Genome Privacy and Criminal Justice in the Wake of DNA
Databases’ (2017) 5(2) Journal of Penal Law and Criminology 163, 178.

215



Ceza Hukuku ve Kriminoloji Dergisi-Journal of Penal Law and Criminology 2018; 6(2):197-219

(4) The right to privacy to opinions
Iranian Constitution in Article 23 provides:

The investigation of individuals’ beliefs is forbidden, and no one may be
molested or taken to task simply for holding a certain belief. But in practice,
sometimes and in some cases, some governmental entities investigate about the
right to privacy in the field of religion. So, it seems that in some cases there is a
contradiction between the law and the practice and in fact the right to privacy in the
field of beliefs is infringed. The other field of these kinds of rights could be the
political one and one of the prominent facets of this field could be an investigation of
people’s opinion in elections, to detect who they have voted for. In fact it should be
said that in Iran very seldom has it been heard that people have been inquired about
their opinion to a certain candidate at the time of voting, because the election law has
forbidden it and regards it a crime to inquire about the voting and has referred to the
secrecy of the vote.

3.1.2.4.5. The right to privacy to psychological integrity

The right to privacy to Psychological integrity includes secrets, thoughts and
respect which are examined as follows:

3.1.2.4.5.1. The right to privacy to secrets

Article 648 of the Islamic Penal Code provides “Doctors, Surgeons, Midwifes,
Drug sellers and all persons who have a job which makes them aware of people’s
secrets, upon revealing the secret, will be sentenced to 91 days to 1 year imprisonment
and the payment of a fine between 1500000 to 6000000 Iranian Rials (roughly
equivalent to US$17-60).

So, as it is inferred from this article, revealing the secrets by those who have got
them not because of their job is not an offence. Also, article 698 of the Penal Code,
only punishes publishing lies about people. So, if somebody publishes secrets about
another person and the published matters are not lies , then the author will not be
punished.

3.1.2.4.5.2. The right to privacy to thoughts

Modern law acknowledges man’s right to his/her thoughts and regards it as a form
of ownership. In Iranian Law some Acts like the Act of registering the Signs and
Inventions ratified on 1931/6/21 and the Act of protecting the Compilers, Authors

216



Mansour RAHMDEL / The Right to Privacy in the Iranian Criminal Justice System

and Artists ratified on 1961/12/31 and the Act of translation and multiplication of
books and magazines and Sounds ratified on 1973/12/25 have provided some
provisions to protect man’s thoughts. These Acts criminalize piracy.

Regarding thoughts, according to article 23 of the constitution, Inquisition of the
beliefs is forbidden and nobody could be interrogated for having a belief.

3.2. The right to privacy to communications

Man’s right to privacy has created some new areas including the right to his/her
writings and letters and phone communications.

(1) Letters and writings

Writings may have different forms such as letters to others or some scientific
matters. Regarding letters both Constitution (article 25) and Statutes (article 582 of
the Islamic Penal Code) have protected the right to the privacy.

Article 582 as a criminal sanction for article 25 of the Constitution provides that
“any official employee who opens, restrains, destroys, inspects, records or bugs or
reveals people’s letters, communications including telephone and telegraph illegally
or without consent of the owners will be sentenced to 1 to 3 years imprisonment or
6000000 to 18000000 Rials fine (60 to 180 USA Dollars). But this article does not
protect the right to privacy in the case the perpetrator is not an official employee.

(2) Phone communications

According to the Notice of the article 150 of the Criminal Procedure Act bugging
the phone communications is forbidden except in the cases of country-security crimes
or to detect serious crimes which requires the permission of the head of judiciary of
the related province. Regarding the high grade authorities mentioned in article 307 it
is necessary to get the permission of the head of the judiciary.

4. Conclusion

In conclusion, it could be stated that although the importance of privacy is deeply
ingrained in our cultural heritage, the right of privacy is not explicitly mentioned in
the Constitution and statutes and only they have referred to a few cases of this right.

Also, it could be said that in a few cases that have been mentioned the legislator
has not protected all dimensions of the right. For example, in articles 648, 694,698
and 582 of the Islamic Penal Code the legislator has only considered some aspects
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of the right. In article 648 only revealing the secrets by people who become aware
of the secret because of their jobs have been criminalized. In article 694 only
entrance with threat and violence has been regarded a crime. In article 698 only
publishing the lie is a crime but publishing secrets as long as they are true, is not
criminal. Article 582 only refers to the officials and not the non-officials and a more
important problem is that the legislator has not provided criminal sanctions for
breaching the right to privacy and even in most cases has not provided a Civil
sanction. In fact, Iranian Law does not affirm the ‘right’ of the people to be secure
in their persons, houses, papers and effects against unreasonable searches and
seizures. People expect the State to guarantee their privacy. Therefore, although
respecting privacy is mainly a cultural concept, when people consider that there is
no official support, they may not respect it as better as when there is an official
support. As we see, ‘although privacy is often referred to as a human right, conflicts
with freedom of expression are far more common in the context of privacy as the
subject of statutory protection. This is because as a human right, privacy relates
primarily to State, not private, actions. The obligations human rights guarantee
impose on States to protect individuals against possible invasions of their privacy by
other individuals are very limited’.*!
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1. Introduction

Several studies have examined the various individual characteristics that may be
associated with prison misconduct. For instance, scholars have found a negative
relationship between age and misconduct in studies of both male and female inmates
(Camp, Gaes, Langan, & Saylor, 2003; Craddock, 1996; DeLisi, 2003; Gover, Pérez,
& Jennings, 2008; Jiang & Winfree, 2006; Steiner, Butler, & Ellison, 2014; Valentine,
Mears, & Bales, 2015). Further, an inmate’s race or ethnicity has also been associated
with various types of misconduct (Berg & DeLisi, 2006; DeLisi, 2003; DelLisi,
Trulson, Marquart, Drury, & Kosloski, 2011; Goveretal.,2008; Harer & Steffensmeier,
1996; Steiner & Wooldredge, 2009a). However, much less empirical attention has
been paid to the conditioning effects of either sex or, separately race/ethnicity, on the
age-misconduct relationship. If such variation does exist, then this information may
provide insight into future correctional policies, such as intake assessments or security

placement, for controlling prison order among specific types of inmates.

The current study advances the scholarship on the effect of sex on prison
misconduct and also the effect of race on prison misconduct in several ways. First,
little research exists that examines the joint effect of both age and sex and also age
and race/ethnicity on misconduct. Therefore, the current study examines if age-
misconduct curves differ according to either sex or race/ethnicity. Second, the Florida
Department of Corrections is the third largest state correctional system in the United
States and allows for the investigation of a large admissions cohort to systematically
examine granular age dummy variables to predict the precise age-misconduct curves
for both males and females and also for Hispanic, non-Hispanic Black, and non-
Hispanic white inmates. Third, this data also provides the opportunity to examine a

variety of misconduct types including: general, violent, property, drug, and disorderly.
2. Literature Review
2.1. Age, Sex, and Prison Misconduct

Numerous studies have examined sex differences in factors, such as age,
contributing to prison misconduct (Berg & DeLisi, 2006; Camp et al., 2003; Craddock
1996; Gover, Pérez, & Jennings, 2008; Jiang & Winfree, 2006; McClellan, 1994);
however, most studies focus on male only samples (Cunningham & Sorensen, 2007,
DeLisi et al., 2011; Harer & Steffensmeier, 1996; Kuanliang, Sorensen, &
Cunningham, 2008; McReynolds & Wasserman, 2008; McShane & Williams, 1989;
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Morris et al., 2010; Steiner & Wooldredge, 2008; Tasca, Griffin, & Rodriguez, 2010)
and a small number examine female only samples (Blackburn & Trulson, 2010;
Houser, Belenko, & Brennan, 2012; Pollock, Mullings, & Crouch, 2006; Steiner &
Wooldredge, 2009b). Much less empirical attention has been paid to the sex
differences in prison misconduct and especially the conditioning effect sex may have

on the age-misconduct relationship.

The limited research that has examined sex differences confirms that differences
do exist; however, the findings are mixed. Prior work has attempted to model sex
differences in two ways: 1) analyze the effect of sex in one model, or 2) analyze
separate models for males and females. Of the studies that controlled for sex, some
found male inmates more likely to be involved with various types of prison misconduct
(Kuanliang & Sorenson, 2008; Sorensen & Cunningham, 2010), one found being
female increased the probability of severe misconduct violations (Cao, Zhao, & Dine,
1997), and others found no statistically significant sex differences for major or violent
prison misconduct (DeLisi, 2003; DeLisi & Munoz, 2003).

A limited number of studies have attempted to examine sex differences in factors
that influence prison misconduct by examining separate regression models for both
males and females (Berg & DeLisi, 2006; Craddock, 1996; Gover et al., 2008). For
example, Gover et al. (2008) examined the effect of importation and deportation
measures on institutional misconduct for both males and females. Specifically
focusing on age, they found in the female model, being older was significantly related
to fewer infractions. However, there was no statistically significant relationship
between age and misconduct for males. Berg and DeLisi (2006) also analyzed
separate regression models for males and females to examine the effects of various
correlates of prison misconduct. The results found that age was not significantly

related to prison violence for males or females in either model.

These studies have made noteworthy steps toward expanding the prison misconduct
literature by focusing on the independent effects of age, and other covariates, on prison
misconduct for both males and females; however, neither study attempted to measure
the interactive or nonadditive effects of age and sex. For that reason, there still remains
much unknown about the conditioning effect of sex on the age-misconduct relationship.

Whatever drives the differences in misconduct among males and females, they

may be more noticeable among late adolescent and young adult inmates for several
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reasons. First, the juvenile justice literature suggests that young inmates, especially
males, express concern to be accepted by others and thus engage in higher levels of
misconduct to prove their toughness and masculinity (Bishop & Frazier, 2000). In
addition, the process in which inmates cope with the deprivations of prison may
differ according to sex. For example, males feel a greater amount of powerlessness
and lack certain types of social support while incarcerated which may lead to a more
difficult adjustment resulting in a higher rate of misconduct infractions compared to
females (Jiang & Winfree, 2006; Zingraff, 1980). Further, some scholars argue that
low self-control may be related to misconduct among male inmates (Gover, Pérez, &
Jennings, 2008; Hochstetler & DeLisi, 2005). Thus, one would expect younger, male

inmates to engage in more misconduct compared to younger, female inmates.

Notwithstanding the aforementioned research, Valentine and colleagues (2015)
illustrated a curvilinear relationship between age and prison misconduct as well as
predicted a negative relationship between male inmates and general, violent, property,
and disorderly misconduct. Conversely, being male was positively related to drug
misconduct. Thus, the current study extends this research, as well as others, by
examining if the established nonlinear relationship between age and prison misconduct

varies by sex, especially during the younger age categories.
2.2. Age, Race/Ethnicity, and Prison Misconduct

Expanding on the prison misconduct literature, several studies have examined
racial and ethnic differences in prison misconduct studies (e.g., Berg & DeLisi, 2006;
DeLisi, 2003; DeLisi et al., 2011; Gover et al., 2008; Harer & Steffensmeier, 1996;
Huebner, 2003; Steiner & Wooldredge, 2009a; Tasca et al., 2010); however, few
studies examine the joint effects of age and race on prison misconduct. Prior research
has found differences that exist between whites and blacks (Harer & Steffensmeier,
1996), between whites and nonwhites (Cao et al., 1997; DeLisi, 2003; DeLisi &
Munoz, 2003), and specifically between whites, blacks, and Latinos (Berg & DeLisi,
20006; Steiner & Wooldredge, 2009a) for predicting prison misconduct.

Race/ethnicity differences exist especially when predicting different types of
misconduct. For example, prior research has documented that black inmates are
significantly more violent in prison as compared to white inmates (Harer &
Steffensmeier, 1996; Kuanliang & Sorensen, 2008; Steiner & Wooldredge, 2009a).

Further, Hispanic male inmates are more likely to engage in prison assaults or
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violence (Berg & DelLisis, 2006; Steiner & Wooldredge, 2009a). Prior research has
also found that black and Hispanic inmates are less likely than white inmates to
engage in alcohol and/or drug misconduct (Harer & Steffensmeier 1996; Kuanliang
& Sorensen, 2008; Steiner & Wooldredge, 2009a).

Only one study has examined the potential conditioning effect of race/ethnicity on
the relationship between age and prison misconduct. Innes (1997) explored the
interaction effects of age, race, and prison misconduct among federal prisoners using
a Tobit analysis. A significant interaction effect was found between age and non-
Hispanic blacks inmates; thus indicating that non-Hispanic black inmates do not
decline uniformly with age. However, since age is measured as a continuous variable,
the findings are unable to specify the precise age-misconduct curve for non-Hispanic
black inmates. Additional research is warranted to clarify the interaction effect of
race/ethnicity on the nonlinear relationship between age and prison misconduct, and

further, to see if these results are replicated within a state prisoner sample.

Examining the potential conditioning effect of race/ethnicity on the age-
misconduct relationship may further shed light on an inmate’s adaptation to prison.
According to prior research, the age-misconduct relationship may be more pronounced
for black or Latino prisoners if certain subcultural value systems, which condone, call
for, and/or require violence, are imported into prison (Harer & Steffensmeier, 1996;
Irwin & Cressey, 1962; Steiner & Wooldredge, 2009a). For example, Anderson’s
(1999) work on the Code of the Street suggests that younger, black offenders may be
likely to respond to provocation with violence and to view violence as a necessary
way of establishing one’s credibility. Prisons are settings in which such a code
arguably assumes greater importance. Accordingly, it can be anticipated that younger,
black inmates may be more likely to enter prison with such a code, which then may

result in more provocation and violence.

Juxtaposed against the above importation argument, an opposing deprivation
argument may better explain the conditioning effects of race/ethnicity. Arguments
exist which suggest the idea that prison misconduct may instead reflect a potential
source of racism within the criminal justice system (Marquart, 1986; Poole & Regoli,
1980). For example, higher levels of misconduct among black inmates may reflect
racial discrimination from correctional officers. Differential treatment from officers,
for example, may provoke feelings of resentment and hostility among black inmates
that ultimately leads to more disciplinary infractions. Further research suggests that
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correctional officers often have a hostile relationship with younger inmates, and that
young offenders, in turn, express hostility toward staff (Bishop & Frazier, 2000; Scott
& Steinberg, 2008). Against this backdrop, it can be anticipated that the potential for
racial discrimination to exist within prisons combined with differential treatment
toward young offenders by correctional officers may lead to young, black inmates
acting out and engaging in higher levels of misconduct. The current study proposes
to extend prior research by examining if racial and ethnic differences condition the
age-misconduct relationship, especially for younger inmates.

3. The Current Study

The current study examines the potential interaction effects between age and sex,
and separately, between age and race/ethnicity (i.e., white, non-Hispanic black, and
Hispanic). In particular, the following research questions are examined:

1. To what extent does the age-misconduct relationship vary by sex?

2. To what extent does the age-misconduct relationship vary by race/ethnicity?
3.1. Data

The data in the current study includes all inmates admitted to the Florida Department
of Corrections (FDOC) from 1995 to 2000 (N=137,552). The data allows for the
systematic investigation of year specific age-dummy variables to examine the precise
effect of age on misconduct (age 18, age 19, age 20, etc.). In addition, the large and
extensive dataset provides a wealth of information including inmate demographics,
prior criminal histories, as well as conduct while in prison (including various types of

misconduct).
3.2. Variables

The dependent variables in the current study were based on official disciplinarily
infraction records and include several types of prison misconduct. Infractions were
coded into five categories of prison misconduct based on level of seriousness: all
types or general, violent (e.g., assault, threats), property (e.g., theft, vandalism, non-
drug contraband), drug (e.g., possession, manufacturing, trafficking), and disorderly
(e.g., disobeying orders, unauthorized activity). For each type of misconduct, a count
of the number of disciplinary infractions for each inmate was used in the analyses.

The main independent variables include age, sex, and race/ethnicity. Age at
admission ranged from 13 to 88. Age specific dummy variables (e.g., 16 or younger,
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17, 18, 19, 20, etc.) were constructed to examine the precise functional form of the
age-misconduct relationship. Next, the current study examines white, non-Hispanic
black and Hispanic inmates and dichotomous measures (0 = no, 1 = yes) were created
for non-Hispanic black (52.18%) and Hispanic (9.05%) inmates. The omitted group
was white inmates (38.77%). Sex is also a dichotomous measure (1 = male and 0 =
female) with the majority of inmates (91.64%) being male.

The remaining covariates in the analyses include in-prison and criminal
background measures. Two in-prison measures are also included in the analyses
given that certain circumstances in prison may influence an inmate’s conduct. The
number of transfers an inmate had while incarcerated was included in the model. The
number of transfers ranged from 0 to 93 and the average number of transfers was
seven. In addition, a control for the total time-served (in months) in prison was also
included in the analysis. The average number of months served in prison was

approximately 25 months.

Four criminal history background measures were also included in the analysis.
The first is the most serious offense for which inmates were serving time and was
categorized as violent or sex, property, drug, or other. For each offense, four dummy
variables (0 = no; 1 = yes) were created and included in the analysis. The second is
the number of prior Florida prison sentences. The third is the number of prior Florida
supervision violations. The final criminal history measure is the number prior
convictions for crimes by type (i.e., violent, property, drug, and other).

3.3. Analytic Strategy

The current analysis uses negative binomial regression to examine if the
relationship between age and prison misconduct varies by sex, and also, if the
relationship between age and prison misconduct varies by race/ethnicity (i.e., non-
Hispanic white, non-Hispanic black, and Hispanic). The current study also employs
multiple interaction techniques to unravel the relationship between age, sex, and
prison misconduct and further age, race/ethnicity, and prison misconduct. The first
set of analyses explores if the relationship between age and prison misconduct varies
by sex. Two methods are used to examine possible interaction effects: (1) the spilt-
sample method, and (2) using multiplicative interaction terms. The split-sample
technique divides the sample into subsamples based on sex (i.e., male and female).
Next, full negative binomial regression models for each sample will be examined and
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coefficients for each age dummy variable will be obtained. In order to determine
whether differences in the negative binomial regression age coefficients were
statistically significant, a Z-statistic was calculated using the following formula:

b 1 bz
NSEb >+ SEb?

7 =

Scholars have claimed that the above Z test is the most appropriate when interested
in testing for the equality of regression coefficients (Brame, Paternoster, Mazerolle,

& Piquero, 1998; Paternoster, Brame, Mazerolle, & Piquero, 1998).!

The next method for examining potential interactions effect of sex is to create
multiplicative interaction terms to represent the interaction of each age dummy
variable and sex, and then include these terms in the negative binomial regression
models. A Wald test of joint significance will also be conducted to examine the joint
significance of the added interaction terms.

The second part of the analyses will examine if the relationship between age and
prison misconduct varies by race/ethnicity. Similar to sex, first a split-sample method
will be used to analyze separate negative binomial regression models for all three
types of race/ethnicity (i.e., Hispanic, black, and white). Then, a Z-statistic will be
conducted to examine the equality of the regression coefficients, using white as the
comparison category.? Finally, negative binomial regression models will be examined,
which include the multiplicative interaction terms for each age dummy variable and

black and also, for each age dummy variable and Hispanic.
4. Results
4.1. Descriptive Statistics

Descriptive statistics for each variable included in the models, separated by sex,
are provided in Table 1. Male inmates have a higher average number of disciplinary
infractions, compared to female inmates, across all misconduct categories. Female
inmates are, on average, older than male inmates (33 vs. 31, respectively). The

1 For example in the sex analyses, bl is the misconduct coefficient for the female sample, b2 is the
misconduct coefficient for the male sample, SEb1 is the standard error for the misconduct coefficient in
the female sample, and SEb2 is the standard error for the misconduct coefficient in the male sample.

2 For example in the race/ethnicity analyses, bl is the misconduct coefficient for the black sample, b2 is the
misconduct coefficient for the white sample, SEbI is the standard error for the misconduct coefficient in
the black sample, and SEb2 is the standard error for the misconduct coefficient in the white sample.
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Table 1. Descriptive Statistics by Sex

Sex
Dependent Variables Male (N=126,057) Female (N=11,495)
Mean S.D. Min. Max.| Mean S.D. Min. Max.

General Misconduct 298  6.04 0 280 234 555 0 104
Violent Misconduct 039 124 0 751 030  1.08 0 28
Property Misconduct 0.42 1.11 0 46| 030 091 0 16
Drug Misconduct 0.10  0.45 0 91 003 0.24 0 10
Disorderly Misconduct 2.06 443 0 184 1.71 422 0 73

Independent Variable
Age at Admission (years) 3140 9.81 1345 88.15| 33.14 826 13.89 7831

Control Variables
Hispanic 0.09 0.29 0 [ 005 021 0 1
Black 0.52  0.50 0 1 051 0.50 0 1
Current Offense: Violent 037 048 0 1| 028 045 0 1
Current Offense: Property 0.31  0.46 0 1| 030 046 0 1
Current Offense: Drug 024 043 0 1| 037 048 0 1
Current Offense: Other 0.08 0.27 0 1| 005 023 0 1
Number of Transfers 744  6.80 0 93| 357  3.99 0 43
Number Prior Violent Convictions 1.31 1.59 0 41| 0.88 1.42 0 45
Number Prior Property Convictions. 2.83 446 0 112 296 6.03 0 120
Number Prior Drug Convictions. 1.49 245 0 34| 212 3.07 0 70
Number Prior Other Convictions. 0.55  1.01 0 221 042 083 0 9
Number Prior FL Prison Sentences 1.04 151 0 14| 0.71 1.16 0 9
Number Prior Supervision Violations 145 142 0 11| 182 1.62 0 11
Time Served (months) 2638 19.50  0.03 9599 19.96 15.61 0.03 9595

majority of both male (52.31%) and female (50.73%) inmates are black. The most
common current prison sentence for males is violent or sex crimes (36.69%), followed
by property (30.80%), drug (24.41%), and other (8.11%). The most common current
prison sentence for female inmates is drug offense (36.70%), followed by property
(29.93%), violent or sex (27.96%), and other (5.41%). Male inmates have a higher
average number of transfers (7.44), number of prior Florida prison sentences (1.04)
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and served longer in prison (26.38 months) compared to female inmates. However,
female inmates have a higher average number of prior supervision violations

compared to male inmates.

Descriptive statistics for all variables, separated by race/ethnicity, are also
provided in Table 2. Black inmates have the highest average number of general,
violent, and disorderly disciplinary infractions. Further, Hispanic inmates have the
highest average number of property and drug disciplinary infractions. The average
age for inmates in all race/ethnicity groups ranges around early thirties. White inmates
are, on average, the oldest (32.62), followed by Hispanic inmates (31.41), and then
black inmates (30.76). The majority of inmates are male for Hispanic (95.68%), black
(91.88%), and white (90.39%) inmates. The most serious convicted offenses, which
resulted in the current prison sentence for Hispanic inmates, are violent or sex
offenses. The most common current conviction type for black inmates are drug
offenses (35.38%) and, for white inmates were property offenses (39.50%). Black,

Table 2. Descriptive Statistics by Race/Ethnicity

RACE/ETHNICITY
Black (N=71,775) Hispanic (N=12,445) White (N=53,332)
Dependent Variables Mean  S.D. Min. Max.| Mean S.D. Min. Max.| Mean S.D. Min. Max.
General Misconduct 342 6.84 0 280 2.89 518 0 71 226 478 0 111
Violent Misconduct 0.49 1.41 0 65 0.38 1.06 0 21 025 095 0 75
Property Misconduct 0.37 1.01 0 46 0.49 1.16 0 22 0.44 1.19 0 33
Drug Misconduct 0.07  0.34 0 10 0.15 055 0 9 013 0.52 0 9
Disorderly Misconduct 249 515 0 184 187  3.63 0 56 145 327 0 83
Independent Variable
Age at Admission (years) 3076 9.28 1345 8333 | 3141 1020 1453 7950 | 32.62 10.04 1375 88.15
Control Variables
Male 092 027 0 1 0.96  0.20 0 1 0.90 029 0 1
Current Offense: Violent 034 047 0 1 0.41 0.49 0 1 038 048 0 1
Current Offense: Property 0.24 0.43 0 1 0.32 0.47 0 1 0.39 0.49 0 1
Current Offense: Drug 035 048 0 1 020  0.40 0 1 0.13 034 0 1
Current Offense: Other 0.07 025 0 1 0.06 023 0 1 0.10  0.30 0 1
Number of Transfers 713 6.64 0 93 745  6.68 0 67 7.02 678 0 80
Number Prior Violent Convictions 1.38 1.63 0 25 1.26 1.63 0 32 1.12 1.48 0 45
Number Prior Property Convictions 2.34 3.81 0 119 259 437 0 75 3.57 5.47 0 120
Number Prior Drug Convictions 2.17 2.87 0 32 0.92 1.85 0 28 0.84 1.83 0 70
Number Prior Other Convictions 0.55 0.97 0 20 0.41 0.86 0 22 0.56 1.06 0 21
1.32 1.67 0 14 046  0.95 0 10 0.72 1.21 0 12
Number Prior Supervision Violations 1.66 1.51 0 11 091 1.10 0 10 1.38 1.36 0 11
Time Served (months) 2598 1930 0.03 9599 | 2873 20.05 0.03 9582 2498 19.02 0.03 9599
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Table 3. Negative Binomial Regression Models Predicting General Prison Misconduct among Inmates

Sex Ethnicity

Model 1: Male Model 2: Female Model 3: White Model 4: Black Model 5: Hispanic
Intercept -1.52 (0.03)*** -1.12 (0.16)*** -1.00  (0.07)*** -0.90  (0.04)*** -1.25 (0.12)%**
Age 17 -0.13 (0.04)** -0.03  (0.20) -0.19  (0.08)* -0.10  (0.05)* -0.11 (0.13)
Age 18 -0.28  (0.04)*** -0.03  (0.19) -0.33 (0.07)*** -0.24  (0.05)*** -0.28  (0.12)*
Age 19 -0.47  (0.04)*** -0.36  (0.18)* -0.51  (0.07)*** <045 (0.04)*** <046 (0.12)%%*
Age 20 -0.63  (0.04)*** -0.53  (0.18)** -0.68  (0.07)*** -0.62 (0.04)*** -0.60  (0.12)%**
Age 21 -0.90  (0.04)*** -0.81  (0.18)*** -0.96  (0.07)*** -0.86  (0.04)*** -0.95  (0.12)***
Age 22 -1.05  (0.04)*** -0.97  (0.18)%** -1.13 0 (0.07)*** -1.02 (0.05)*** -0.95  (0.12)%**
Age 23 =117 (0.04)*** -1.08  (0.17)%** -1.26 (0.07)*** -1.14 (0.05)*** -1.09  (0.12)%**
Age 24 -1.26  (0.04)*** -1 (0.18)%** -1.40  (0.08)*** =122 (0.05)*** -1120 (0.12)%**
Age 25 -1.35 (0.04)*** -1.48  (0.17)%** -1.47  (0.07)*** -1.31 (0.05)%** -1.36 (0.12)%**
Age 26 -1.40  (0.04)*** -1.55  (0.17)%** -1.47  (0.08)*** -1.41  (0.05)*** -1.31 (0.12)%**
Age 27 -1.46  (0.04)*** -1.53 (0.17)%** -1.59  (0.08)*** -1.41 (0.05)*** -1.38 (0.12)%**
Age 28 =151 (0.04)*** -1.63 (0.17)%** -1.64  (0.08)*** -1.48  (0.05)*** -1.47  (0.12)%**
Age 29 -1.60  (0.04)*** -1.75 0 (0.17)%** -1.68  (0.08)*** -1.58  (0.05)*** =170 (0.13)***
Age 30 =173 (0.04)*** -1.87  (0.17)%** -1.84  (0.08)*** =175 (0.05)*** -1.47  (0.12)%**
Age 31 -1.69  (0.04)%** -1.81 (0.17)%** -1.83 (0.08)*** -1.65  (0.05)*** -1.67  (0.12)%**
Age 32 -1.77 (0.04)%** =192 (0.17)*** -1.90  (0.08)*** =175 (0.05)%** -1.65  (0.13)%**
Age 33 -1.76 - (0.04)*** -1.90  (0.17)*** -1.86 (0.08)*** =175 (0.05)*** =170 (0.13)***
Age 34 -1.82 (0.04)%** -2.05 (0.17)*** -1.95  (0.08)*** -1.84  (0.05)*** -1.60  (0.13)***
Age 35 -1.79  (0.04)%** -2.09  (0.17)*** -2.02 (0.08)*** -1.76 - (0.05)*** -1.64 (0.13)%**
Age 36 -1.98  (0.04)*** -2.03 (0.17)*** =212 (0.08)*** -1.95  (0.05)*** =177 (0.13)%**
Age 37 -2.00  (0.04)*** -2.06  (0.17)*** -2.24  (0.08)*** -1.92 (0.05)*** -1.75 0 (0.13)%**
Age 38 -2.07  (0.04)*** =222 (0.17)*** <218 (0.08)*** -2.14  (0.05)*** -1.69  (0.13)%**
Age 39 22,11 (0.04)%** 2231 (0.18)%** =216 (0.08)*** =220 (0.05)*** -1.82 (0.14)%**
Age 40 22,16 (0.04)*** -1.97  (0.18)*** =223 (0.08)*** -2.15 (0.05)*** -1.86  (0.14)%**
Age 41 =221 (0.05)*** =232 (0.19)*** =226 (0.08)*** -2.27  (0.06)*** -1.98  (0.14)%**
Age 42 -2.18  (0.05)*** =237 (0.19)*** =229 (0.08)*** =223 (0.06)*** -1.90  (0.14)%**
Age 43 -2.23 (0.05)*** -2.48  (0.20)*** =237 (0.09)*** =227 (0.06)*** -1.95  (0.15)%**
Age 44 -2.39 (0.05)*** =232 (0.19)*** =236 (0.09)*** -2.48  (0.07)%** -2.07  (0.15)%**
Age 45 <232 (0.05)*** 271 (0.22)%%* =246 (0.09)*** 2236 (0.07)*** -2.06  (0.16)***
Age 46 -2.50  (0.06)*** <246 (0.24)*** <244 (0.10)*** -2.67 (0.07)*** -2.16 (0.17)***
Age 47 =245 (0.06)*** =210 (0.23)*** =244 (0.10)*** -2.53  (0.08)*** -2.06  (0.17)%**
Age 48 -2.59  (0.06)*** =295 (0.27)*** -2.58  (0.11)%** -2.81  (0.09)*** =217 (0.19)***
Age 49 =249 (0.07)*** -3.08  (0.32)*** -2.57 (0.11)%** -2.63  (0.09)*** 22,15 (0.20)***
Age 50 2271 (0.07)*** -2.68  (0.29)*** =274 (0.11)%** =290 (0.11)*** -2.25  (0.20)***
Age 51 -2.49  (0.08)*** =246 (0.40)%** <244 (0.12)%** -2.59  (0.11)*** -2.50  (0.23)***
Age 52 -2.55  (0.08)*** -1.59  (0.29)%** -2.38  (0.12)%** 2272 (0.12)%** 2221 (0.24)***
Age 53 =270 (0.09)*** -2.44  (0.33)%** -2.54 (0.13)%** 23,18 (0.15)%** -2.09  (0.25)%%*
Age 54 -2.67 (0.09)*** =344 (0.55)%** -2.58  (0.14)%** <293 (0.15)*** -2.87 (0.29)***
Age 55 -2.63  (0.05)*** =332 (0.26)%** <240 (0.14)%** -3.18  (0.18)*** <252 (0.27)***
Age 56 - - - --- 22,12 (0.15)%** =263 (0.18)*** =249 (0.31)***
Age 57 - - - --- -2.74  (0.18)*** 2291 (0.22)%** -1.90  (0.31)***
Age 58 - - - --- 22,69 (0.17)%** -2.59  (0.20)*** -2.38  (0.29)***
Age 59 - - --- --- -2.64  (0.20)%** =290 (0.22)*** -2.63  (0.40)***
Age 60 - - - --- =277 (0.20)%** =340 (0.31)%** =236 (0.33)%%*
Age 61 - - - --- -3.01 (0.22)*** =330 (0.26)*** =277 (0.37)***
Age 62 - - - --- -2.76  (0.24)%** -3.47  (0.38)*** 2221 (0.44)%**
Age 63 - - - --- -2.65  (0.27)*** =331 (0.34)*** -3.06  (0.54)***
Age 64 - - - --- -2.81  (0.24)%** -4.61  (0.65)*** =217 (0.43)%**
Age 65 or higher - - - --- 22,63 (0.12)%** 2303 (0.17)*** -2.53  (0.23)%**
Male - - - --- -0.49  (0.02)*** <030 (0.02)*** -0.34  (0.06)***
Hispanic 0.17  (0.01)*** 0.06 (0.07) - --- - --- - -
Black 0.28  (0.01)*** 0.09  (0.03)** - --- --- --- - -
Offense: Property 0.17  (0.01)*** 0.13  (0.05)** 0.12 (0.02)*** 0.16  (0.02)*** 0.27  (0.03)***
Offense: Drug 0.04 (0.01)** -0.12 (0.05)* -0.03  (0.03) 0.06  (0.02)*** -0.27  (0.05)***
Offense: Other 0.06  (0.02)*** 0.07 (0.08) 0.02 (0.03) 0.08  (0.02)*** 0.03  (0.06)
Transfers 0.03  (0.00)*** 0.04  (0.00)*** 0.04  (0.00)*** 0.03  (0.00)*** 0.03  (0.00)***
Violent Convictions 0.04  (0.00)*** 0.09  (0.01)*** 0.03  (0.01)*** 0.05  (0.00)*** 0.03  (0.01)***
Property Convictions -0.01  (0.00)*** -0.01  (0.00)** -0.01  (0.00)*** -0.01  (0.00)*** -0.01 (0.00)
Drug Convictions -0.04  (0.00)*** -0.01 (0.01) -0.02 (0.00)*** -0.05  (0.00)*** 0.01 (0.01)
Other Convictions 0.02  (0.00)*** 0.07 (0.02)** 0.03  (0.01)*** 0.01 (0.01) 0.05  (0.02)**
Prior Prison Sentences 0.10  (0.00)*** 0.08 (0.02)%** 0.11  (0.01)*** 0.11  (0.00)*** 0.11  (0.02)***
Supervision Violations 0.02  (0.00)*** 0.04  (0.01)%** 0.04  (0.01)*** 0.00 (0.00) 0.10  (0.01)***
Time Served (exposure) (exposure) (exposure) (exposure) (exposure)
Model X? 27440.22%%* 2256.31%%%* 10573.48%%* 15422.45%%* 2578.84% %
Pseudo R? 0.06 0.06 0.06 0.05 0.05
Nagelkerke R? 0.20 0.18 0.19 0.20 0.19

NOTES: "p=.10 * p <.05 ** p < .01 *** p < .001; Negative binomial regression coefficients (with standard errors) are presented. Age 16 or younger is omitted as the reference
category. Violence is the omitted category for current offense. --- Indicates the last age dummy variable for misconduct because of the sparse number of inmates engaging in at
least one infraction for each age category.
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Hispanic, and white inmates all averaged approximately seven numbers of transfers
while incarcerated. Black inmates have the highest average number of prior violent
and drug convictions and white inmates have the highest average number of prior
property and other convictions. Furthermore, black inmates have the highest number
of prior Florida prison sentences and prior supervision violations. Finally, Hispanic
inmates served the most time in prison (28.73 months) compared to both black and

white inmates.
4.2. Interaction Effects of Sex

The first analysis explores whether the relationship between age and prison
misconduct varies by sex. Table 3 present negative binomial regression models of
general misconduct for male and female inmates. The results show that age is
inversely related to misconduct for both male and female inmates. However, younger,
female inmates have a higher predicted number of disciplinary infractions per month
compared to younger, male inmates. Then, at approximately age 25 the age-
misconduct relationship becomes similar for both males and females and gradually
declines into adulthood. Nevertheless, an examination of slope differences using the
Z-statistic shows no significant difference between male and females.

The predicted values for age across various types of misconduct (i.e., violent,
property, drug, and disorderly) for both males and females are presented in Figures 1
through 4 to assist the discussion of these results. Figure 1 illustrates that the age-
misconduct curve for violent misconduct varies by sex. The relationship between age
and violent misconduct for male inmates suggests that the curvilinearity declines
rapidly through adolescence and young adulthood, then a gradual decrease into
adulthood, with an eventual tapering out in the thirties. However, the age-violent
misconduct curve for female inmates illustrates an increase in late adolescence
through age 19, then a rapid decline during young adulthood, and finally a gradual
decline into adulthood. Further Z-statistic analyses examining the differences in
slopes confirm a statistically significant difference between males and females during
the younger years (i.e., approximately age 18 through age 24).

Figure 2 shows that male and female inmates display different age-drug misconduct
curves. The relationship between age and drug misconduct for male inmates suggests
that the nonlinear effect gradually accelerates through adolescence and young
adulthood and then decelerates gradually after age 24. Conversely, the age-drug
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Figs. 1-4. Predicted Number of Disciplinary Infractions per Month for Inmates by Sex
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Figure 3: Property Figure 4: Disorderly

misconduct curve for females accelerates rapidly until approximately age 17, then
drastically decline until age 19, and then, after that, remains relatively stable across
all other age categories. Further Z-statistic tests confirm evidence of statistically
significant differences between males and females during the younger ages but only
for age 19 and age 22. However, it is important to note that drug misconduct is a very
rare occurrence and even though the figure is enlarged to display the precise age-
misconduct curves the scale, in actuality, is very small. For instance, the drug
misconduct curves would appear practically flat when compared to the other

misconduct categories.

Figure 3 shows that the relationship between age and property misconduct is
parallel for both males and females. Both males and females show similar age
trajectories illustrating a consistent negative relationship between age and property
misconduct. Further analyses also suggest no statistically significant variation in the

relationship between age and property misconduct by sex.
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Finally, Figure 4 presents the age-disorderly misconduct curves for both male and
female inmates. Both males and female inmates display a curvilinear relationship;
which demonstrates a rapid decline through adolescence and young adulthood, then
a gradual decrease into adulthood, with an eventual tapering out in the mid thirties.
However, younger, female inmates have a higher predicted number of disorderly
infractions per month compared to younger, male inmates. Notwithstanding these
results, an examination of slope differences using the Z-statistic shows no statistically
significant difference between male and females.

Additional analyses were conducted to examine the conditioning effect of sex.
Negative binomial regression models were examined predicting prison misconduct
and included several interaction terms (i.e., Age*Sex). The findings showed no
considerable differences in the age-misconduct curves between males and females.
However, there were some slight differences among the youngest inmates and this
was especially true for violent and drug misconduct. For example, there were
statistically significant differences between males and females for the youngest
inmates (i.e., age 26 and younger) for violent misconduct and a few statistically
significant differences among the youngest inmates (i.e., age 17, 19, and 22) for drug
misconduct.* Further, robustness checks using a Wald test confirmed the joint
significance of all interaction terms (violent: ¥*=62.21; p=0.002; drug: ¥=60.5;
p=0.001).

4.3. Interaction Effects of Race/Ethnicity

The following set of analyses will examine if the relationship between age and
prison misconduct varies by race/ethnicity. Table 3 presents negative binomial
regression models for black, Hispanic, and white inmates. Results show that all three
racial/ethnic groups display an inverse relationship between age and misconduct.
Specifically, young, black inmates have a higher predicted number of disciplinary
infractions per month compared to young, white inmates. Conversely, young,
Hispanic inmates have a lower predicted number of disciplinary infractions per
month compared to young, white inmates. It is not until the late twenties or early
thirties until the predicted number of disciplinary infractions become similar for
black, Hispanic, and white inmates. A further exploration of slope differences using
the Z-statistic demonstrate statistically significant differences for black and white

3 Additional analyses and corresponding tables are available from the author upon request.
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inmates during the late twenties to mid thirties and also statistically significant
difference for Hispanic and white inmates during the thirties and forties.

Predicted values for age across various types of misconduct (i.e., violent, property,
drug, and disorderly) for black, Hispanic, and white inmates are presented in Figures
5 through 8 to assist the discussion of these results. Figure 5 examines whether the
relationship between age and violent misconduct varies by race/ethnicity. All three
racial/ethnic groups display a curvilinear relationship between age and misconduct.
Black and Hispanic inmates have a higher predicted number of disciplinary infractions
per month compared to white inmates, across all age categories. However, this
difference is more pronounced for black inmates during the younger age categories.
Additional Z-statistic analyses exploring the differences in slopes confirm a small
number of statistically significant differences between black and white inmates
during the late twenties and mid to late thirties. Additionally, a small number of

Figs. 5-8. Predicted Number of Disciplinary Infractions per Month for Inmates by Race/Ethnicity

o oo
\ oo ‘
006 \
f o

imary Infeactions

——Black

panic

Figure 5: Violent Figure 6: Drug

- o

Figure 7: Property Figure 8: Disorderly

——black

235



Ceza Hukuku ve Kriminoloji Dergisi-Journal of Penal Law and Criminology 2018; 6(2):221-243

statistically significant differences between Hispanic and white inmates emerged
during the thirties.

Figure 6 illustrates the relationship between age and drug misconduct for all racial
and ethnic categories. It is important to reiterate that drug misconduct is a rare
occurrence and the noticeable differences in the age-misconduct curves are actually
trivial in size. Nevertheless, Hispanic and white inmates illustrate different age-
misconduct curves. The age-misconduct curve for white inmates demonstrates a
nonlinear effect that gradually accelerates through adolescence and young adulthood
and then decelerates gradually thereafter. Yet, the relationship between age and drug
misconduct for Hispanic inmates appears almost linear, showing a gradual decrease
from age 16 to age 45. Further Z-statistic tests confirm evidence of statistically
significant differences between Hispanic and white inmates. The relationship between
age and drug misconduct for black and white inmates is similar to the pattern for all
inmates, suggesting that the nonlinear effect gradually accelerates through adolescence
and young adulthood and then decelerates gradually after the mid twenties. Further
examination of slope differences using the Z-statistic shows no substantial significant
difference between black and white inmates

Next, Figure 7 displays the age-property misconduct curves for Hispanic, black,
and white inmates. All three racial/ethnic groups display a curvilinear relationship
between age and misconduct. However, contrary to the pattern observed for violent
misconduct, young, black and young, Hispanic inmates have a lower predicted
number of disciplinary infractions per month compared to young, white inmates. In
addition, the age-misconduct curve for Hispanic slightly varied during the general
decline through late adolescents and into young adulthood. Further Z-statistic tests
confirm evidence of statistically significant differences between Hispanic and white
inmates for the age twenty dummy variable and also throughout the thirties and
forties. Also, a small number of statistically significant differences between black and
white inmates emerged during the thirties.

Figure 8 presents the final figure illustrating the relationship between age and
disorderly misconduct for Hispanic, black, and white inmates. All inmates display a
curvilinear relationship, which demonstrates a rapid decline through adolescence and
young adulthood, then a gradual decrease into adulthood. Younger, black inmates
have the highest predicted number of disorderly infractions per month compared to

younger, white and younger, Hispanic inmates. An examination of slope differences
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using the Z-statistic found evidence of statistically significant differences between
black and white inmates during the mid to late twenties and mid thirties. Further,
additional tests also found some statistically significant differences for Hispanic and
white inmates in the thirties and forties; however, none of these differences
demonstrate any substantial differences in the overall age-misconduct curves.

Additional analyses were conducted to explore the potential conditioning effects
of race/ethnicity by examining negative binomial regression models predicting
various types of prison misconduct which include several interaction terms (i.e.,
Age*Black, Age*Hispanic). Four key findings can be concluded from these analyses.
First, there are no appreciable differences in the age-misconduct curves between
black and white inmates. Second, there are some slight differences during the later
years for all categories of misconduct, especially drug misconduct; however, these
differences do not demonstrate any substantive differences in the misconduct curves.
Third, there are no substantive interaction effects between age and Hispanic inmates
for violent, property, or disorderly misconduct. Finally, drug misconduct indicates
several statistically significant interaction effects for age and Hispanic throughout
several age groups from adolescence to adulthood and, thus may indicate different
age-misconduct curves as depicted in Figure 6.* Further, robustness checks using a
Wald test confirmed joint significance of all interaction terms in all five models
(general: ¥*=339.8; p=0.000; violent: ¥*=176.96; p=0.000; property: x*=117.27,
p=0.000; drug: ¥*=90.36; p=0.004; disorderly: ¥*=355.68; p=0.000).

5. Summary and Discussion

Several demographic correlates have been associated with prison misconduct. For
example, the effect of age on prison misconduct is one of the most consistent and
robust determinants of misconduct. In addition, several studies have examined the
effect of sex on prison misconduct and also the effect of race/ethnicity on prison
misconduct. However, prior research has paid little attention to the conditioning

effects of either sex or, separately, race/ethnicity on the age-misconduct relationship.

Additional analyses and corresponding tables are available from the author upon request.

5 Additional analyses were examined for all sex models and all race/ethnicity models using logistic
regression. Specifically, prison misconduct was quantified as none (=0) or one or more (=1) for all types
of misconduct (i.e., violent, property, drug, and disorderly). The results were substantively the same.
Furthermore, the goodness-of-fit for the logistic models was evaluated, with and without the interaction
effects, using several pseudo R-squareds (i.e., McFadden’s, Nagelkerke). A higher value for the interaction
models would indicate a better model fit; however, the r-squared values for all models in both the sex and
race/ethnicity models remained the same.
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Therefore, the current study attempted to address this deficiency by examining
potential interaction effects between age and sex, and separately, between age and
race/ethnicity using a large Florida Department of Corrections admission cohort to

examine several types of prison misconduct.

The findings from this study clearly indicate that, overall, there are no appreciable
differences between males and females when examining the relationship between age
and prison misconduct. Further, no substantial differences were found between racial/
ethnic categories. However, younger offenders warrant some attention for their
visible differences in levels of misconduct for both males and females and for
Hispanic, Black and White inmates. The results also showed slight evidence of
variation in the age-misconduct curves by type of misconduct and those results are

discussed below.
5.1. Conditioning Effect of Sex

The findings suggest that there were no considerable differences between male
and female inmates in the predicted age-misconduct curves. However, there were
slight to moderate differences among the youngest offenders for violent, drug, and
disorderly misconduct. Violent misconduct was the only misconduct type that
demonstrated both statistical and substantive significance in the differences between
males and females. Several implications flow from these findings. First, studies that
examine the relationship between age and misconduct using samples including both
males and females should be aware of the potential variation in the age-misconduct
curves, especially for younger inmates. In addition, models that do not examine the
conditioning effect of sex may be misinterpreting the relationship between age and
violent misconduct, especially for females. Future research should also attempt to
replicate this finding to see if this variation exists in other state or federal correctional
facilities.

Second, these findings support prior work that suggest female inmates are more
likely than male inmates to have disciplinary infractions (Cao et al., 1997; Gover et
al., 2008). Female inmates have been characterized by some correctional officers as
rule breakers and that they are more manipulative and emotional than male inmates.
For instance, female inmates have been accused of being more difficult to supervise
because of their willingness to argue and lack of respect for authority figures (Pollock,
1986). In addition, female inmates are more likely to have past traumatic relationships,
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less education, and face fewer vocational skills than their male counterparts, which
may inadvertently affect their adjustment to prison and makes them less likely to
cope with some of the deprivations of prison (Thomas, 2003). Other have further
noted that female inmates may be subject to a greater degree of supervision and are
often disciplined for delinquent acts that would not apply to males in other facilities,
such as using profanity, failing to finish meals, or sharing beauty products (Banks,
2003). However, the reason why females are more likely to receive disciplinary
infractions, whether it be that female inmates are more likely engage in misconduct
or, conversely, are targeted for stricter punishment, is beyond the scope of the current
study.

The current study is also limited by not having direct measures of theories that
may help explain the projected age-misconduct curves for both males and females
and, thus, future research should attempt to examine some of the above explanations.
For instance, Gottfredson and Hirschi’s (1990) general theory of crime could be used
to examine the potential variation in misconduct among young inmates. If it is truly
a “general theory”, it should be applicable to both males and females. Therefore, both
young male and female inmates may have lower self-control and thus engage in
behaviors that are impulsive and risky (i.e., infractions). However, prior research has
found self-control to be a significant indicator of infractions for only male inmates
(Gover et al., 2008; Hochstetler & DeLisi, 2005). Future studies should continue to
examine theories that may explain why younger, female inmates display higher rates

of prison misconduct compared to their male counterparts.
5.2. Conditioning Effect of Race/Ethnicity

Similar to sex, there were also no appreciable differences between Hispanic,
black, and white inmates in the predicted age-misconduct curves. However, there
were slight to moderate differences among the youngest offenders among all four
misconduct types. For instance, young, black inmates were more likely to receive
violent and disorderly infractions than young, white inmates. Young, black and
young, Hispanic inmates were also less likely than young, white inmates to receive a

property infraction.

The age-misconduct curves for Hispanic, black, and white inmates did not differ
substantively in their trajectories for violent, property, and disorderly misconduct. All
three racial/ethnic groups displayed a similar curvilinear relationship between age
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and prison misconduct, which illustrated a rapid decline through adolescence and
young adulthood, then a gradual decrease into adulthood. Drug misconduct was the
only type of misconduct that demonstrated different trajectories among racial/ethnic
groups. For example, the relationship between age and prison misconduct for black
and white inmates displayed a nonlinear effect that accelerated through adolescence
and young adulthood and then gradually declined into adulthood. Conversely, the
relationship between age and drug misconduct for Hispanic inmates appeared almost

linear.

Some of the differences found were consistent with prior research. For instance,
black inmates were significantly more violent in prison as compared to white inmates
(Harer & Steffensmeier, 1996; Kuanliang & Sorensen, 2008; Steiner & Wooldredge,
2009a). Furthermore, black inmates were less likely to have committed a drug or
alcohol infraction compared to white inmates (Harer & Steffensmeier, 1996; Steiner
& Wooldredge, 2009a). Both of these findings were especially true for younger, black
inmates. Several implications may be interpreted from these findings. First, the
results illustrating that black inmates are less likely to receive a drug infraction
compared to white inmates may be too trivial to have any substantive meaning. The
predicted count of infractions per month is comparable and, in fact, the curves almost
look identical. Drug misconduct, generally, is a rare occurrence due the restriction of
drug use in prison. Thus, differences in drug use outside of prison may not reflect the
same differences inside prison because certain types of drugs are not as available as
they are on the outside (Cope, 2000). Furthermore, the difference in the age-
misconduct curves for Hispanic and white inmates may be negligible due to the low
occurrence of drug misconduct. Future research should continue to examine if
nonlinear relationships between age and drug misconduct are replicated within other

correctional facilities.

Turning to violent misconduct, the results of the current study may support
arguments which imply that certain subcultural value systems, which condone, call
for, and/or require violence, may be imported into prison by minority, particularly
Black, inmates (Harer & Steffensmeier, 1996; Irwin & Cressey, 1962; Steiner &
Wooldredge, 2009a). Conversely, higher levels of misconduct among black inmates
may instead reflect racial bias from correctional officers (Marquart, 1986; Poole &
Regoli, 1980). However, determining if higher levels of violent misconduct resulted

from officers reacting unfairly towards inmates, inmates responding illicitly towards
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officers, or inmates targeting each other is beyond the scope of the current study. The
current study aimed to identify the precise age-misconduct curves for black, Hispanic,
and white inmates and, generally, all inmates displayed similar trajectories. Future
research should extend this research by attempting to explain why certain inmates
have higher rates of certain types of misconduct than others.

The current study makes significant contributions to the prison misconduct
literature by examining the conditioning effects of both race/ethnicity and, separately,
sex on the age-misconduct relationship. A better understanding of the type of inmates
who are most likely to acquire the most infractions can assist facilities in classification
assessments, program structuring, and/or identifying potential unfairness within the
prison system. Future research may also want to explore additional conditioning
effects, such as sexual orientation, on the age-misconduct relationship to better assess
risk, vulnerability, and dangerous behaviors within prison (Pallo, 2018). The
importance of maintaining safety and order is a top priority for institutions. Race and
ethnicity could be relevant in understanding the dynamics of disorder in prisons. For
instance, researchers have implied that certain individuals may be more prone to
engage in misconduct because of certain subcultural beliefs they acquired before
prison (Harer & Steffensmeier, 1996; Irwin & Cressey, 1962; Steiner & Wooldredge,
2009a). Conversely, others have suggested that certain individuals may be treated
unfairly once they enter prison, which in turn, may provoke these individuals to
further engage in disorder (Marquart, 1986; Poole & Regoli, 1980). In addition to
race/ethnicity, differences may also exist between males and females. If so, then
certain practices used in prison to maintain order may be better tailored for one sex

over the other.
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TANIM

Ceza Hukuku ve Kriminoloji Dergisi (Journal of Penal Law and Criminology), agik erisimli,
hakemli, Haziran ve Aralik aylarinda olmak iizere yilda iki defa yayinlanan bilimsel bir dergidir.
Ceza Hukuku ve Kriminoloji Dergisi, Istanbul Universitesi Hukuk Fakiiltesi Ceza Hukuku ve

Kriminoloji Arastirma ve Uygulama Merkezi’nin bir yayinidir.
AMAC ve KAPSAM

Ceza Hukuku ve Kriminoloji Dergisi (Journal of Penal Law and Criminology), dncelikle ceza
hukuku ve kriminoloji alanlarina odaklanan, sug ve suglulukla iligkili konularda yazilan makalelere
acik olan bir dergidir. Ceza Hukuku ve Kriminoloji Dergisi, yiiksek kalitede igerikle bu alanlara
katkida bulunan ve bilgi paylasimi saglayan uluslararasi bir platform sunmay1 amaglar. Dergide,
Tiirkce makalelerin yam sira Ingilizce, Almanca, Fransizca, Ispanyolca ve italyanca makalelere de
yer verilir. Derginin hedef kitlesini akademisyenler, arastirmacilar, profesyoneller, 6grenciler ve

ilgili mesleki, akademik kurum ve kuruluslar olusturur.
EDITORYAL POLITIKALAR VE HAKEM SURECIH

Yayin Politikasi
Dergiye yayinlanmak iizere gonderilen makalelerin igerigi, derginin amag¢ ve kapsami ile
uyumlu olmalidir. Dergide, orijinal aragtirma niteligindeki yazilarin yaymlanmasina oncelik

verilmektedir.

Genel ilkeler

Ceza Hukuku ve Kriminoloji Dergisi’nde daha dnce yayinlanmamis ya da yaymlanmak {izere
bagka bir dergide halen degerlendirmede olmayan ve her bir yazar tarafindan onaylanan makaleler
degerlendirilmek tizere kabul edilir.

On degerlendirmeyi gecen yazilar iThenticate intihal tarama programindan gecirilir. Intihal
incelemesinden sonra, uygun makaleler Editor tarafindan orijinaliteleri, metodolojileri, makalede
ele alinan konunun onemi ve derginin kapsamina uygunlugu acisindan degerlendirilir.

Bilimsel toplantilarda sunulan 6zet bildiriler, makalede belirtilmesi kosulu ile kaynak
olarak kabul edilir. Gonderilen makale bigimsel esaslara uygun ise editor, ¢ift tarafli koér hakem
degerlendirmesi ic¢in gelen yaziy1 yurti¢inden ve/veya yurtdisindan ii¢ hakeme sunar, ceviri
yaziy1 ise bir hakeme goénderir.

Makale yaymlanmak {izere Ceza Hukuku ve Kriminoloji Dergisi’ne gonderildikten sonra
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yazarlardan higbirinin ismi, tiim yazarlarin yazili izni olmadan yazar listesinden silinemez ve yeni
bir isim, yazar olarak eklenemez, yazar sirasi degistirilemez.
Yayina kabul edilmeyen makale, resim ve fotograflar yazarlara geri génderilmez. Yaymlanan

yazi ve resimlerin tiim haklar1 Ceza Hukuku ve Kriminoloji Dergisi’ne aittir.

Yazarlarin Sorumlulugu

Makalelerin bilimsel ve etik kurallara uygunlugu yazarlarmm sorumlulugundadir. Yazar,
makalenin orijinal oldugu, daha 6nce baska bir yerde yaymlanmadigi ve bagka bir yerde,
bagka bir dilde yaymlanmak iizere degerlendirmede olmadig: konusunda teminat saglamalidir.
Uygulamadaki telif kanunlart ve anlagsmalar1 gézetilmelidir. Telife bagli materyaller (6rnegin
tablolar, sekiller veya biiyiik alintilar) gerekli izin ve tesekkdirle kullanilmalidir. Baska yazarlarin,
katkida bulunanlarin ¢aligmalar1 ya da yararlanilan kaynaklar uygun bicimde kullanilmali ve
referanslarda belirtilmelidir.

Gonderilen makalede tiim yazarlarin akademik ve bilimsel olarak dogrudan katkisi olmalidir.
Bu baglamda “yazar” yaymlanan bir arastirmanin kavramsallastirilmasina ve dizaynina, verilerin
elde edilmesine, analizine ya da yorumlanmasina belirgin katki yapan, yazinin yazilmasi ya da
bunun igerik agisindan elestirel bicimde gozden gegirilmesinde gorev yapan kisi olarak goriiliir.
Yazar olabilmenin diger kosulu ise, makaledeki c¢alismay1 planlamak veya icra etmek ve/veya
revize etmektir. Fon saglanmasi, veri toplanmasi ya da arastirma grubunun genel siipervizorligii
tek bagina yazarlik hakki kazandirmaz. Yazar olarak gosterilen tim kisiler, sayilan tiim dlgiitleri
karsilamal1 ve yukaridaki 6lgiitleri karsilayan her kisi, yazar olarak gosterilmelidir. Yazarlarin isim
siralamasi ortak verilen bir karar olmalidir. Tiim yazarlar, yazar siralamasini Telif Hakki Devir
Formunda imzali olarak belirtmek zorundadirlar.

Yazarlik i¢in yeterli Olciitleri karsilamayan, ancak calismaya katkisi olan tim Kkisiler,
“tesekkiir/bilgiler” kisminda siralanmalidir. Bunlara sadece teknik destek saglayan, yazima
yardime1 olan ya da sadece genel bir destek saglayan, finansal ve materyal destegi sunan kisiler
ornek olarak gosterilebilir.

Biitiin yazarlar, arastirmanin sonuclarint ya da bilimsel degerlendirmeyi etkileyebilme
potansiyeli olan finansal iligkiler, ¢ikar ¢atismasi ve gikar rekabetini beyan etmelidirler. Bir yazar
kendi yaymlanmis yazisinda belirgin bir hata ya da yanliglik tespit ederse, bu yanlisliklara iligkin
diizeltme ya da geri cekme i¢in editdr ile hemen temasa gegme ve isbirligi yapma sorumlulugunu

tasir.

Editor ile Hakem Sorumluluklar: ve Degerlendirme Siireci
Editor; makaleleri, yazarlarin etnik kokeninden, cinsiyetinden, cinsel yodneliminden,

uyrugundan, dini inancindan, siyasi ve felsefi diisincesinden bagimsiz olarak degerlendirir. Ayrica
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editdr, yayina gonderilen makalelerin adil bir sekilde ¢ift tarafli kor hakem degerlendirmesinden
gecmelerini saglar. Gonderilen makalelere iliskin tiim bilginin, makale yayimlanana kadar gizli
kalacagini garanti eder. Hakemden gelen rapor dogrultusunda yazinin yayinlanmasina, yazardan
rapor ¢ercevesinde diizeltme istenmesine ya da yazinin geri ¢evrilmesine karar verir ve yazari
durumdan en kisa siirede haberdar eder. Editor, igerik ve yayimin toplam kalitesinden sorumludur.
Ayrica editor, gerektiginde hata sayfasi yaymlamali ya da diizeltme yapmalidir.

Editor; yazarlar, editdrler ve hakemler arasinda g¢atismaya izin vermez. Hakem atama
konusunda tam yetkiye sahiptir ve dergide yaymlanacak makalelerle ilgili nihai karart vermekle
ylkimlidir.

Hakemler; makaleleri, yazarlarin etnik kokeninden, cinsiyetinden, cinsel yoneliminden,
uyrugundan, dini inancindan, siyasi ve felsefi diisiincesinden bagimsiz olarak degerlendirirler.
Arastirmayla ilgili, yazarlarla ve/veya aragtirmanin finansal destekgileriyle ¢ikar catismalari
olmamalidir. Degerlendirmelerinin sonucunda tarafsiz bir yargiya varmalidirlar. Hakemler,
yazarlarm atifta bulunmadig1 konuyla ilgili yaymlanmis galigmalari tespit etmelidirler. Gonderilmis
yazilara iliskin tiim bilgilerin gizli tutulmasini saglamali ve yazar tarafindan herhangi bir telif
hakkinin ihlal edildigini ve intihal yapildigini fark ederlerse editore raporlamalidirlar. Hakem,
makale konusu hakkinda kendini vasiflt hissetmiyor ya da zamaninda geri doniis saglayamayacagini
diistinliyorsa, editore bu durumu derhal bildirmeli ve editdrden hakem siirecine kendisini dahil
etmemesini istemelidir.

Degerlendirme siirecinde editdr, hakemlere gdzden gecirme i¢in gonderilen makalelerin,
yazarlarin 6zel miilkii oldugunu ve bunun imtiyazli bir iletisim oldugunu agikg¢a belirtir.
Hakemler ve yayin kurulu iiyeleri, baska kisilerle makaleleri tartigamazlar. Hakemlerin
kendileri i¢in makalelerin kopyalarint ¢ikarmalarina izin verilmez. Ayrica hakemler, editdriin
izni olmadan makaleleri bagkasina veremezler. Yazarin ve editoriin izni olmadan hakemlerin
gbzden gegirmeleri basilamaz ve agiklanamaz. Hakemlerin kimliginin gizli kalmasina 6zen
gosterilmelidir. Bazi durumlarda editdriin karariyla, ilgili hakemlerin makaleye ait yorumlari
ayni makaleyi yorumlayan diger hakemlere gonderilerek hakemlerin bu siiregte aydinlatilmasi

saglanabilir.

ACIK ERIiSIM iLKESI

Ceza Hukuku ve Kriminoloji Dergisi (Journal of Penal Law and Criminology), tiim
icerigi okura ya da okurun dahil oldugu kuruma ticretsiz olarak sunulur. Okurlar, ticari amag
haricinde, yayinci ya da yazardan izin almadan dergi makalelerinin tam metnini okuyabilir,
indirebilir, kopyalayabilir, arayabilir ve link saglayabilir. Bu durum, BOAI acgik erisim

tanimiyla uyumludur.
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YAYIN ETIiGi

ilke ve Standartlar

Ceza Hukuku ve Kriminoloji Dergisi (Journal of Penal Law and Criminology), yayin
etiginde en yiiksek standartlara baglidir ve Committee on Publication Ethics (COPE), Directory
of Open Access Journals (DOAJ), Open Access Scholarly Publishers Association (OASPA) ve
World Association of Medical Editors (WAME) tarafindan yayinlanan etik yayincilik ilkelerini
benimser; Principles of Transparency and Best Practice in Scholarly Publishing baslig1 altinda
ifade edilen ilkeler i¢in adres: https://publicationethics.org/resources/guidelines-new/principles-
transparency-and-best-practice-scholarly-publishing.

Gonderilen tim makaleler orijinal, yayinlanmamis ve baska bir dergide degerlendirme siirecinde
olmamalidir. Her bir makale, editorlerden biri ve en az iki hakem tarafindan ¢ift tarafli kor hakem
degerlendirmesinden gegirilir. intihal, duplikasyon, sahte yazarlik, arastrma/veri fabrikasyonu,
makale dilimleme, dilimleyerek yayin, telif haklari ihlali ve ¢ikar ¢atigmasinin gizlenmesi, etik disi
davraniglar olarak kabul edilir.

Kabul edilen etik standartlara uygun olmayan tiim makaleler yaymdan ¢ikarilir. Buna

yayindan sonra tespit edilen olasi kuraldis1 uygunsuzluklar iceren makaleler de dahildir.

YAZILARIN HAZIRLANMASI

1. Makale gonderimi online olarak, http:/jplc.istanbul.edu.tr izerinden yapilmalidir.

2. Gonderilen yazilar, yazinin yayinlanmak iizere gonderildigini ifade eden, makale tiiriinii
belirten ve makaleyle ilgili bilgileri igeren (bkz: Son Kontrol Listesi) bir mektup; yazinin
elektronik formunu igeren Microsoft Word 2003 ve iizerindeki versiyonlar: ile yazilmis

elektronik dosya ve tiim yazarlarin imzaladigi Telif Hakki Devir Formu eklenerek

gonderilmelidir.

3. Yaymlanmak {izere gonderilen makale ile birlikte yazar bilgilerini iceren kapak sayfasi
gonderilmelidir. Kapak sayfasinda, makalenin baslig, yazar veya yazarlarin bagl bulunduklari
kurum ve unvanlari, kendilerine ulasilabilecek adresler, cep, is ve faks numaralari ve e-posta
adresleri yer almalidir (bkz. Son Kontrol Listesi).

4. Dergide, hakem denetiminden gegen calismalar disinda, karar incelemesi, kitap incelemesi,
mevzuat degerlendirmesi ve bilgilendirici notlara da yer verilir. Bu nitelikteki yazilarin kabulii
veya geri ¢evrilmesi, Editorler ve Yayin Kurulu tarafindan yapilir.

5. Gonderilen yazilarla ilgili tiim yazismalar ilk yazarla yapilir.

6. Yazarlarin dergiye gonderdikleri ¢caligmalarin derginin kurallarina uygun oldugu kabul edilir.

Bilimsel arastirma ve etik kurallarina uyulmadig veya olaganin iizerinde yazim yanlislarinin
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10.

11.

12.

13.

14.

15.

16.
17.

tespit edildigi yazilar, Editorler ve Yaym Kurulu tarafindan geri ¢evrilir.

Gonderilen ¢alismalarin yazi karakteri Times New Roman ve yazi biiyiikliigii-14 punto olmasi
gereken boliim basliklar: ve 10 punto olmasi gereken dipnotlar disinda- 12 punto olmasi gerekir.
Satir araliklarinin da 1.5 degerinde olmasi gerekir. Yararlanilan kaynaklara iligskin dipnotlar
sayfa altinda yer almalidir.

Yazar/yazarlarin adlari ¢aligmanin bagliginin hemen altinda saga bitisik sekilde verilmelidir.
Ayrica yildiz dipnot seklinde (*) yazarin unvani, kurumu ve e-posta adresi ve telefonu sayfanin
en altinda dipnotta belirtilmelidir.

Calismalarin baslica su unsurlari icermesi gerekmektedir: Tiirkge Baslik, Tiirk¢e 6z ve anahtar
kelimeler; ingilizce bashk, ingilizce 6z ve anahtar kelimeler; Ingilizce genisletilmis 6zet, ana
metin béliimleri, son notlar ve kaynaklar.

Giris boliimiinden 6nce 100-200 sozciik arasinda ¢aligmanin kapsamini, amacini, ulasilan
sonuglart ve kullanilan yéntemi kaydeden Tiirkge ve Ingilizce 6z ile 600-800 kelimelik
Ingilizce genisletilmis 6zet yer almalidir. Calismanin Ingilizce bashigi Ingilizce 6ziin iizerinde
yer almalidir. Ingilizce ve Tiirkge 6zlerin altinda ¢alismanin ierigini temsil eden 3 Ingilizce,
3 Tiirk¢e anahtar kelime yer almalidir.

Arastirma yazilarinda sorunsalin betimlendigi ve ¢aligmanin Sneminin belirtildigi GIRIS
boliimiini “Amag ve Yontem”, “Bulgular”, “Tartisma ve Sonug”, ”Son Notlar” “Kaynaklar”
ve “Tablolar ve Sekiller” gibi boliimler takip etmelidir. Derleme ve yorum yazilar i¢in ise,
caligmanin 6neminin belirtildigi, sorunsal ve amacin somutlastirildign “Giris” boliimiiniin
ardindan diger bolimler gelmeli ve ¢alisma “Tartigma ve Sonug”, ”Son Notlar”, “Kaynaklar”
ve “Tablolar ve Sekiller” seklinde bitirilmelidir.

Calismanin sonunda, kullanilan kaynaklarin yazar soyadina gore alfabetik siraya dizildigi
kaynakcaya yer verilmelidir. Ayrica eserde kullanilan kaynaklar dipnotunda veya metin
igerisinde kisa olarak yer almalidir.

Eserlerin tablo veya grafik icermesi durumunda ayr1 bir excel dosyasi ile ham verilerin eserle
birlikte gonderilmesi zorunludur. Caligmalarda tablo, grafik ve sekil gibi gostergeler ancak
caligmanin takip edilebilmesi agisindan gereklilik arz ettigi durumlarda, numaralandirilarak,
tanimlayici bir baslik ile birlikte verilmelidir.

Kurallar dahilinde dergimize yaymlanmak iizere gonderilen ¢aligmalarin her tiirlii sorumlulugu
ve ¢alismada gegen goriisler yazar/yazarlarina aittir.

Hakem raporlar1 dogrultusunda yazarlardan, metin lizerinde bazi diizeltmeler yapmalar
istenebilir.

Dergiye gonderilen caligmalar yaymlansin veya yaymlanmasin geri gonderilmez.

Yaym kurulu tarafindan yayinlanmas: uygun bulunan makalelerin tiim yayin haklari,

elektronik ortamda tam metin olarak yayimlamak da dahil olmak iizere Istanbul Universitesi
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Hukuk Fakiiltesi, Ceza Hukuku ve Kriminoloji Arastirma ve Uygulama Merkezi’'ne aittir.
Yazarlar telif haklarini Universite’ye devretmis sayilirlar. Yazarlara telif iicreti 6denmez.

Eser sahibine iki adet dergi gonderilir.
KAYNAKLAR

Derleme yazilari, okuyucular i¢in bir konudaki kaynaklara ulagsmay1 kolaylastiran bir arag
olsa da, her zaman orijinal caligmay1 dogru olarak yansitmaz. Bu yiizden miimkiin oldugunca
yazarlar orijinal galismalari kaynak gostermelidir. Ote yandan, bir konuda gok fazla sayida orijinal
calismanin kaynak gosterilmesi yer israfina neden olabilir. Birkag anahtar orijinal ¢alismanin
kaynak gosterilmesi genelde uzun listelerle ayni isi goriir. Ayrica giiniimiizde kaynaklar elektronik
versiyonlara eklenebilmekte ve okuyucular elektronik literatiir taramalariyla yayinlara kolaylikla
ulasabilmektedir.

Kabul edilmis ancak heniiz sayiya dahil edilmemis makaleler Early View olarak yayinlanir ve
bu makalelere atiflar “advance online publication” seklinde verilmelidir. Genel bir kaynaktan elde
edilemeyecek temel bir konu olmadikg¢a “kisisel iletisimlere” atifta bulunulmamalidir. Eger atifta
bulunulursa parantez i¢inde iletisim kurulan kiginin adi ve iletisimin tarihi belirtilmelidir. Bilimsel
makaleler i¢in yazarlar bu kaynaktan yazil izin ve iletisimin dogrulugunu gosterir belge almalidir.
Kaynaklarin dogrulugundan yazar(lar) sorumludur. Tiim kaynaklar metinde belirtilmelidir.

Kaynaklar alfabetik olarak siralanmalidir.

Referans Stilli ve Formati

Ceza Hukuku ve Kriminoloji Dergisi, makalelerinde referans sistemi olarak OSCOLA veya
APA 6 kullanimini benimser. OSCOLA (Oxford Standard for the Citation of Legal Authorities),
Oxford Universitesi tarafindan yaymlanmis bir sistemdir. Ayrintih bilgi ve 6rnekler igin:

https://www.law.ox.ac.uk/research-subject-groups/publications/oscola.

American Psychological Association tarafindan yayinlanan APA 6 hakkinda ayrmtili bilgi

i¢in: http://www.apastyle.org/
APA 6 Referans Stili Ornekleri

Metin i¢inde Kaynak Gosterme
Kaynaklar metinde parantez iginde yazarlarin soyadi ve yayin tarihi yazilarak belirtilmelidir.
Birden fazla kaynak gosterilecekse kaynaklar arasinda (;) isareti kullanilmalidir. Kaynaklar

alfabetik olarak siralanmalidir.
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Ornekler:

Birden fazla kaynak;

(Esin ve ark., 2002; Karasar 1995)

Tek yazarl kaynak;

(Akyolcu, 2007)

Iki yazarl kaynak;

(Saymer ve Demirci 2007, s. 72)

Us, dort ve bes yazarh kaynak;

Metin iginde ilk kullanimda: (Ailen, Ciambrune ve Welch 2000, s. 12—13) Metin iginde
tekrarlayan kullanimlarda: (Ailen ve ark., 2000)

Altive daha ¢ok yazarl kaynak;

(Cavdar ve ark., 2003)

Kaynaklar Boliimiinde Kaynak Gosterme
Kullanilan tim kaynaklar metnin sonunda ayri bir bolim halinde yazar soyadlarina gore

alfabetik olarak numaralandiriimadan verilmelidir.
Kaynak yazimu ile ilgili 6rnekler asagida verilmistir.

Kitap

a) Tiirkge Kitap

Karasar, N. (1995). Arastirmalarda rapor hazirlama (8.bs). Ankara: 3A Egitim Danismanlik Ltd.

b) Tiirk¢eye Cevrilmig Kitap

Mucchielli, A. (1991). Zihniyetler (A. Kotil, Cev.). Istanbul: Iletisim Yaymlar1.

¢) Editorlii Kitap

Oren, T., Uney, T. ve Colkesen, R. (Ed.). (2006). Tiirkive bilisim ansiklopedisi. Istanbul:
Papatya Yaymcilik.

d) Cok Yazarh Tiirkce Kitap

Tonta, Y., Bitirim, Y. ve Sever, H. (2002). Tiirkce arama motorlarinda performans
degerlendirme. Ankara: Total Bilisim.

e) Ingilizce Kitap

KamienR., & Kamien A. (2014). Music: An appreciation. New York, NY: McGraw-Hill Education.

) Ingilizce Kitap icerisinde Boliim

Bassett, C. (2006). Cultural studies and new media. In G. Hall & C. Birchall (Eds.), New cultural

studies: Adventures in theory (pp. 220-237). Edinburgh, UK: Edinburgh University Press.
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g) Tiirkge Kitap Icerisinde Béliim

Erkmen, T. (2012). Orgiit kiiltiirii: Fonksiyonlar1, dgeleri, isletme yonetimi ve liderlikteki
énemi. M. Zencirkiran (Ed.), Orgiit sosyolojisi kitab: iginde (s. 233—263). Bursa: Dora
Basim Yayin.

h) Yayimcinin ve Yazarin Kurum Oldugu Yayin

Tiirk Standartlan Enstitiisti. (1974). Adlandirma ilkeleri. Ankara: Yazar.

Makale

a) Tiirk¢e Makale

Mutlu, B. ve Savaser, S. (2007). Cocugu ameliyat sonrasi yogun bakimda olan ebeveynlerde
stres nedenleri ve azaltma girisimleri. Istanbul Universitesi Florence Nightingale
Hemyirelik Dergisi, 15(60), 179-182.

b) Ingilizce Makale

de Cillia, R., Reisigl, M., & Wodak, R. (1999). The discursive construction of national
identity.  Discourse and  Society, 10(2), 149-173. http://dx.doi.org/10.1177/
0957926599010002002

¢) Yediden Fazla Yazarli Makale

Lal, H., Cunningham, A. L., Godeaux, O., Chlibek, R., Diez-Domingo, J., Hwang, S.-J. ...
Heineman, T. C. (2015). Efficacy of an adjuvanted herpes zoster subunit vaccine in older
adults. New England Journal of Medicine, 372, 2087-2096. http://dx.doi.org/10.1056/
NEJMoal501184

d) DOI’si Olmayan Online Edinilmis Makale

Al, U. ve Dogan, G. (2012). Hacettepe Universitesi Bilgi ve Belge Yénetimi Béliimii tezlerinin
atif analizi. Tiirk Kiitiiphaneciligi, 26, 349-369. Erisim adresi: http://www.tk.org.tr/

e) DOI'’si Olan Makale

Turner, S. J. (2010). Website statistics 2.0: Using Google Analytics to measure library
website effectiveness. Technical Services Quarterly, 27, 261-278. http://dx.doi.
org/10.1080/07317131003765910

f) Advance Online Olarak Yaytmlanmis Makale

Smith, J. A. (2010). Citing advance online publication: A review. Journal of Psychology. Advance
online publication. http://dx.doi.org/10.1037/a45d7867

g) Popiiler Dergi Makalesi

Semercioglu, C. (2015, Haziran). Siradanlhigin rayihasi. Sabit Fikir, 52, 38-39.


http://dx.doi.org/10.1177/0957926599010002002
http://dx.doi.org/10.1177/0957926599010002002
http://dx.doi.org/10.1056/NEJMoa1501184
http://dx.doi.org/10.1056/NEJMoa1501184
http://www.tk.org.tr/
http://dx.doi.org/10.1080/07317131003765910
http://dx.doi.org/10.1080/07317131003765910
http://dx.doi.org/10.1037/a45d7867
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Tez, Sunum, Bildiri

a) Tiirkge Tezler

Sar1, E. (2008). Kiiltiir kimlik ve politika: Mardin’de kiiltiirlerarasilik. (Doktora Tezi). Ankara
Universitesi Sosyal Bilimler Enstitiisii, Ankara.

b)Ticari Veritabaninda Yer Alan Yiiksek Lisans Ya da Doktora Tezi

Van Brunt, D. (1997). Networked consumer health information systems (Doctoral dissertation).
Available from ProQuest Dissertations and Theses. (UMI No. 9943436)

¢) Kurumsal Veritabaninda Yer Alan Ingilizce Yiiksek Lisans/Doktora Tezi

Yaylali-Y1ldiz, B. (2014). University campuses as places of potential publicness: Exploring the
politicals, social and cultural practices in Ege University (Doctoral dissertation). Retrieved
from: Retrieved from http:/library.iyte.edu.tr/tr/hizli-erisim/iyte-tez-portali

d) Web’de Yer Alan Ingilizce Yiiksek Lisans/Doktora Tezi

Tonta, Y. A. (1992). An analysis of search failures in online library catalogs (Doctoral
dissertation, University of California, Berkeley). Retrieved from http://yunus.hacettepe.
edu.tr/~tonta/yayinlar/phd/ickapak.html

e) Dissertations Abstracts International’da Yer Alan Yiiksek Lisans/Doktora Tezi

Appelbaum, L. G. (2005). Three studies of human information processing: Texture amplification,
motion representation, and figure-ground segregation. Dissertation Abstracts International:
Section B. Sciences and Engineering, 65(10), 5428.

f) Sempozyum Katkist

Krinsky-McHale, S. J., Zigman, W. B., & Silverman, W. (2012, August). Are neuropsychiatric
symptoms markers of prodromal Alzheimer’s disease in adults with Down syndrome? In
W. B. Zigman (Chair), Predictors of mild cognitive impairment, dementia, and mortality
in adults with Down syndrome. Symposium conducted at American Psychological
Association meeting, Orlando, FL.

g) Online Olarak Erisilen Konferans Bildiri Ozeti

Cinar, M., Dogan, D. ve Seferoglu, S. S. (2015, Subat). Egitimde dijital araglar: Google sinif
uygulamasi iizerine bir degerlendirme [Oz]. Akademik Bilisim Konferansinda sunulan
bildiri, Anadolu Universitesi, Eskisehir. Erisim adresi: http://ab2015.anadolu.edu.tr /index.
php?menu=>5&submenu=27

h) Diizenli Olarak Online Yayimlanan Bildiriler

Herculano-Houzel, S., Collins, C. E., Wong, P., Kaas, J. H., & Lent, R. (2008). The basic
nonuniformity of the cerebral cortex. Proceedings of the National Academy of Sciences,
105, 12593-12598. http://dx.doi.org/10.1073/pnas.0805417105


http://library.iyte.edu.tr/tr/hizli-erisim/iyte-tez-portali
http://yunus.hacettepe.edu.tr/~tonta/yayinlar/phd/ickapak.html
http://yunus.hacettepe.edu.tr/~tonta/yayinlar/phd/ickapak.html
http://ab2015.anadolu.edu.tr
http://dx.doi.org/10.1073/pnas.0805417105
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i) Kitap Seklinde Yayimlanan Bildiriler

Schneider, R. (2013). Research data literacy. S. Kurbanoglu ve ark. (Ed.), Communications in
Computer and Information Science: Vol. 397. Worldwide Communalities and Challenges in
Information Literacy Research and Practice iginde (s. 134-140). Cham, Isvicre: Springer.
http://dx.doi.org/10.1007/978-3-319-03919-0

J) Kongre Bildirisi

Cepni, S., Bacanak A. ve Ozsevgeg T. (2001, Haziran). Fen bilgisi 6gretmen adaylarinin fen
branglarina karsi tutumlari ile fen branslarindaki basarilarinin iligkisi. X. Ulusal Egitim

Bilimleri Kongresi’nde sunulan bildiri, Abant izzet Baysal Universitesi, Bolu

Diger Kaynaklar

a) Gazete Yazist

Toker, C. (2015, 26 Haziran). ‘Unutma’ notlart. Cumhuriyet, s. 13.

b) Online Gazete Yazist

Tamer, M. (2015, 26 Haziran). E-ticaret hamle yapmak i¢in tiiketiciyi bekliyor. Milliyet. Erisim
adresi: http://www.milliyet

c) Web Page/Blog Post

Bordwell, D. (2013, June 18). David Koepp: Making the world movie-sized [Web log post].
Retrieved from http://www.davidbordwell.net/blog/page/27/

d) Online Ansiklopedi/Sozliik

Bilgi mimarisi. (2014, 20 Aralik). Vikipedi i¢inde. Erigim adresi: http:/tr.wikipedia.org/wiki/
Bilgi mimarisi

Marcoux, A. (2008). Business ethics. In E. N. Zalta (Ed.), The Stanford encyclopedia of
philosophy. Retrieved from http://plato.stanford.edu/entries/ethics-business/

OSCOLA Referans Stili Ornekleri

Primary Sources
Do not use full stops in abbreviations. Separate citations with a semi-colon.
Cases
Give the party names, followed by the neutral citation, followed by the Law Reports citation (eg
AC, Ch, QB). If there is no neutral citation, give the Law Reports citation followed by the court in
brackets. If the case is not reported in the Law Reports, cite the All ER or the WLR, or failing that
a specialist report.
Corr v IBC Vehicles Ltd [2008] UKHL 13, [2008] 1 AC 884.
R (Roberts) v Parole Board [2004] EWCA Civ 1031, [2005] QB 410.
Page v Smith [1996] AC 155 (HL).


http://dx.doi.org/10.1007/978-3-319-03919-0
http://www.milliyet
http://www.davidbordwell.net/blog/page/27/
http://tr.wikipedia.org/wiki/Bilgi_mimarisi
http://tr.wikipedia.org/wiki/Bilgi_mimarisi
http://plato.stanford.edu/entries/ethics-business/
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When pinpointing, give paragraph numbers in square brackets at the end of the citation. If the
judgment has no paragraph numbers, provide the page number pinpoint after the court.
Callery v Gray [2001] EWCA Civ 1117, [2001] 1 WLR 2112 [42], [45].
Bunt v Tilley [2006] EWHC 407 (QB), [2006] 3 All ER 336 [1]-[37].
R v Leeds County Court, ex p Morris [1990] QB 523 (QB) 530-31.
If citing a particular judge:
Arscott v The Coal Authority [2004] EWCA Civ 892, [2005] Env LR 6 [27] (Laws LJ).
Statutes and statutory instruments
Act of Supremacy 1558.
Human Rights Act 1998, s 15(1)(b).
Penalties for Disorderly Behaviour (Amendment of Minimum Age) Order 2004, SI
2004/3166.
EU legislation and cases
Consolidated Version of the Treaty on European Union [2008] OJ C115/13.
Council Regulation (EC) 139/2004 on the control of concentrations between undertakings
(EC Merger Regulation) [2004] OJ L24/1, art 5.
Case C-176/03 Commission v Council [2005] ECR 1-7879, paras 47-48.
European Court of Human Rights
Omojudi v UK (2009) 51 EHRR 10.
Osman v UK ECHR 1998-VIII 3124.
Balogh v Hungary App no 47940/99 (ECHR, 20 July 2004).
Simpson v UK (1989) 64 DR 188.

Secondary Sources
Books
Give the author’s name in the same form as in the publication, except in bibliographies, where
you should give only the surname followed by the initial(s). Give relevant information about
editions, translators and so forth before the publisher, and give page numbers at the end of the
citation, after the brackets.
Thomas Hobbes, Leviathan (first published 1651, Penguin 1985) 268.
Gareth Jones, Goff and Jones: The Law of Restitution (1st supp, 7th edn, Sweet & Maxwell
2009).
K Zweigert and H K6tz, An Introduction to Comparative Law (Tony Weir tr, 3rd edn, OUP
1998).
Contributions to edited books
Francis Rose, ‘The Evolution of the Species’ in Andrew Burrows and Alan Rodger (eds),
Mapping the Law: Essays in Memory of Peter Birks (OUP 2006).
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Encyclopedias
Halsbury s Laws (5th edn, 2010) vol 57, para 53.
Journal articles
Paul Craig, ‘Theory, “Pure Theory” and Values in Public Law’ [2005] PL 440.
When pinpointing, put a comma between the first page of the article and the page pinpoint.
JAG Griffith, ‘The Common Law and the Political Constitution’(2001) 117 LQR 42, 64.
Online journals
Graham Greenleaf, ‘The Global Development of Free Access to Legal Information’ (2010)
1(1) EJLT < http://ejlt.org//article/view/17 > accessed 27 July 2010.
Command papers and Law Commission reports
Department for International Development, Eliminating World Poverty: Building our
Common Future (White Paper, Cm 7656, 2009) ch 5.
Law Commission, Reforming Bribery (Law Com No 313, 2008) paras 3.12-3.17.
Websites and blogs
Sarah Cole, ‘Virtual Friend Fires Employee’ (Naked Law, 1 May 2009)
<www.nakedlaw.com/2009/05/index.html> accessed 19 November 2009.
Newspaper articles

Jane Croft, ‘Supreme Court Warns on Quality’ Financial Times (London, 1 July 2010) 3.
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Asagidaki listede yer alan hususlarin eksik olmadigidan emin olun:
e Editére mektup
*  Makalenin tiirii
* Baska bir dergiye gonderilmemis oldugu bilgisi
* Sponsor veya ticari bir firma ile iligkisi (varsa belirtiniz)
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INFORMATION FOR AUTHORS

DESCRIPTION

Journal of Penal Law and Criminology (Ceza Hukuku ve Kriminoloji Dergisi) is an open
access, peer-reviewed, scholarly journal published biannually in June and December. It has been
an official publication of Istanbul University Faculty of Law, Criminal Law and Criminology

Research and Practice Center.

AIM and SCOPE

Journal of Penal Law and Criminology (Ceza Hukuku ve Kriminoloji Dergisi) focuses
primarily on penal law and criminology, and also welcomes the articles on subjects related
with crime and criminality. The journal aims to offer an international platform for exchange of
knowledge and contribute to the field in all aspects with high quality content. Besides articles
in Turkish, articles in English, German, French, Spanish and Italian are included within the
journal. The target group of the journal consists of academicians, researchers, professionals,

students, related professional and academic bodies and institutions.

EDITORIAL POLICIES AND PEER REVIEW PROCESS

Publication Policy
The subjects covered in the manuscripts submitted to the Journal for publication must be in
accordance with the aim and scope of the journal. The journal gives priority to original research

papers submitted for publication.

General Principles

Only those manuscripts approved by its every individual author and that were not published
before in or sent to another journal are accepted for evaluation.

Submitted manuscripts that pass preliminary control are scanned for plagiarism using
iThenticate software. After plagiarism check, the eligible ones are evaluated by editor-in-chief
for their originality, methodology, the importance of the subject covered and compliance with the
journal scope.

Short presentations that took place in scientific meetings can be referred if indicated in the
article. The editor sends the paper matching the formal rules to three national/international referees
for evaluation and gives green light for publication upon modification by the author in accordance
with the referees’ claims.

In case that the manuscript is translation, the editor sends it to one referee. Changing the name
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of an author (omission, addition or order) in papers submitted to the Journal requires written
permission of all declared authors.
Refused manuscripts and graphics are not returned to the author.

The copyright of the published articles and pictures belong to the Journal.

Author Responsibilities

It is authors’ responsibility to ensure that the article is in accordance with scientific
and ethical standards and rules. And authors must ensure that submitted work is original.
They must certify that the manuscript has not previously been published elsewhere or is not
currently being considered for publication elsewhere, in any language. Applicable copyright
laws and conventions must be followed. Copyright material (e.g. tables, figures or extensive
quotations) must be reproduced only with appropriate permission and acknowledgement. Any
work or words of other authors, contributors, or sources must be appropriately credited and
referenced.

All the authors of a submitted manuscript must have direct scientific and academic
contribution to the manuscript. The author(s) of the original research articles is defined as a

9 <

person who is significantly involved in “conceptualization and design of the study”, “collecting
the data”, “analyzing the data”, “writing the manuscript”, “reviewing the manuscript with a
critical perspective” and “planning/conducting the study of the manuscript and/or revising it”.
Fund raising, data collection or supervision of the research group are not sufficient roles to be
accepted as an author. The author(s) must meet all these criteria described above. The order
of names in the author list of an article must be a co-decision and it must be indicated in the

Copyright Transfer Form.

The individuals who do not meet the authorship criteria but contributed to the study must take
place in the acknowledgement section. Individuals providing technical support, assisting writing,
providing a general support, providing material or financial support are examples to be indicated
in acknowledgement section.

All authors must disclose all issues concerning financial relationship, conflict of interest, and
competing interest that may potentially influence the results of the research or scientific judgment.
When an author discovers a significant error or inaccuracy in his’her own published paper, it is
the author’s obligation to promptly cooperate with the Editor-in-Chief to provide retractions or

corrections of mistakes.

Responsibility for the Editors, Reviewers and Review Process
Editors evaluate manuscripts for their scientific content without regard to ethnic origin,

gender, sexual orientation, citizenship, religious belief, political or philosophy of the authors.
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They provide a fair double-blind peer review of the submitted articles for publication. They
ensure that all the information related to submitted manuscripts is kept as confidential before
publishing.

Editors are responsible for the contents and overall quality of the publication. They must
publish errata pages or make corrections when needed.

Editor does not allow any conflicts of interest between the authors, editors and reviewers. Only
he has the full authority to assign a reviewer and is responsible for final decision for publication of
the manuscripts in the Journal.

Reviewers evaluate manuscripts based on content without regard to ethnic origin, gender,
sexual orientation, citizenship, religious belief, political or philosophy of the authors. They must
have no conflict of interest with respect to the research, the authors and/or the research funders.
Their judgments must be objective.

Reviewers should identify the relevant published work that has not been cited by the authors.
They must ensure that all the information related to submitted manuscripts is kept as confidential
and must report to the Editor if they are aware of copyright infringement and plagiarism on the
author’s side.

A reviewer who feels unqualified to review the topic of a manuscript or knows that its
prompt review will be impossible should notify the Editor and excuse himself from the review
process.

The editor informs the reviewers that the manuscripts are confidential information and that
this is a privileged interaction. The reviewers and editorial board cannot discuss the manuscripts
with other persons. The reviewers are not allowed to have copies of the manuscripts for personal
use and they cannot share manuscripts with others. Unless the authors and editor permit, the
reviews of referees cannot be published or disclosed. The anonymity of the referees is important.
In particular situations, the editor may share the review of one reviewer with other reviewers to

clarify a particular point.

OPEN ACCESS STATEMENT

Journal of Penal Law and Criminology (Ceza Hukuku ve Kriminoloji Dergisi) is an open
access journal which means that all content is freely available without charge to the user or his/her
institution. Users are allowed to read, download, copy, print, search, or link to the full texts of the
articles in this journal without asking prior permission from the publisher or the author. This is in

accordance with the BOAI definition of open access.
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PUBLICATION ETHICS AND PUBLICATION MALPRACTICE STATEMENT

Standards and Principles

Journal of Penal Law and Criminology (Ceza Hukuku ve Kriminoloji Dergisi) is committed to
upholding the highest standards of publication ethics and pays regard to Principles of Transparency
and Best Practice in Scholarly Publishing published by the Committee on Publication Ethics (COPE),
the Directory of Open Access Journals (DOAJ), the Open Access Scholarly Publishers Association
(OASPA), and the World Association of Medical Editors (WAME) on https://publicationethics.org/
resources/guidelines-new/principles-transparency-and-best-practice-scholarly-publishing

All submissions must be original, unpublished (including as full text in conference proceedings),
and not under the review of any other publication synchronously. Each manuscript is reviewed by
one of the editors and at least two referees under double-blind peer review process. Plagiarism,
duplication, fraud authorship/denied authorship, research/data fabrication, salami slicing/salami
publication, breaching of copyrights, prevailing conflict of interest are unnethical behaviors.

All manuscripts not in accordance with the accepted ethical standards will be removed from
the publication. This also contains any possible malpractice discovered after the publication. In
accordance with the code of conduct we will report any cases of suspected plagiarism or duplicate

publishing.

MANUSCRIPT ORGANIZATION AND FORMAT

1. Manuscripts should be submitted online via http://jplc.istanbul.edu.tr

2. All the manuscripts submitted must be accompanied by a cover letter indicating that the
manuscript is intended for publication, specifying the article category (i.e. research article etc.)
and including information about the manuscript (see the Submission Checklist). In addition, a

Copyright Transfer Form that has to be signed by all authors must be submitted.

3. Atitle page including author information must be submitted together with the manuscript. The
title page is to include fully descriptive title of the manuscript and, affiliation, title, e-mail
address, postal address, phone and fax number of the author(s) (see The Submission Checklist).

4. Apart from peer-reviewed manuscripts, reviews of judgements, book reviews, legislation
assessments and informative notes are included within the Journal. The acceptance or the
rejection of the above mentioned works is made by the Editorial Board.

5. All correspondence will be sent to the first-named author unless otherwise specified.

6. It is accepted that the submitted manuscripts are in line with the journal’s rules. In case that
violation of scientific research and ethical rules and too many writing errors are detected the

manuscript would be rejected by the Editorial Board.
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10.

11.

12.

13.

14.

15.
16.
17.

The typeface of the submited manuscripts should be Times New Roman and font size should
be 12-point, except for chapter headings which should be 14-point and footnotes which should
be 10-point. Line spacing should be 1.5 pt. The footnotes must be placed at the bottom of the
page.

The name(s) of author(s) should be given just beneath the title of the study aligned to the right.
Also the affiliation, title, e-mail and phone of the author(s) must be indicated on the bottom of
the page as a footnote marked with an asterisk (*).

The manuscripts should contain mainly these components: title, abstract and keywords;
extended abstract, sections, footnotes and references.

Before the introduction part, there should be an abstract between 180 and 200 words in Turkish
and English and an extended abstract only in English between 600-800 words, summarizing the
scope, the purpose, the results of the study and the methodology used. Underneath the abstracts,
three keywords that inform the reader about the content of the study should be specified in
Turkish and in English.

Research article sections are ordered as follows: “Introduction”, “Aim and Methodology”,
“Findings”, “Discussion and Conclusion”, “Endnotes” , “References” and “Tables and Figures”.
For review and commentary articles, the article should start with the “Introduction” section
where the purpose and the method is mentioned, go on with the other sections; and it should be
finished with “Discussion and Conclusion” section followed by “Endnotes”, “References” and
“Tables and Figures”.

A bibliography in alphabetical order according to the surname of the author/authors must be
placed at the end of the manuscript. Besides, the sources used in the work should be placed
within the footnotes or briefly in the text.

If the manuscript includes a table or graphic, raw data must be submitted as a separate Excel file
togather with the manuscript Word file. Tables, graphs and figures can be given with a number
and a defining title if it is necessary to follow the idea of the article.

Authors are responsible for all statements made in their work submitted to the Journal for
publication.

The author(s) can be asked to make some changes in their articles due to peer reviews.

The manuscripts submitted to the journal will not be returned whether they are published or not.
If the manuscpript is accepted for publication, all the publication rights, including online
publication as full text belong to the Istanbul University, Faculty of Law, Criminal Law and
Criminology Research and Practice Center. It would be deemed that author/authors has/have
transferred copyrights to the University. Besides, no royalty is paid to the author/authors. Two

copies of the Journal are sent to the author/authors.
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REFERENCES

Although references to review articles can be an efficient way to guide readers to a body of
literature, review articles do not always reflect original work accurately. Readers should therefore
be provided with direct references to original research sources whenever possible. On the other
hand, extensive lists of references to original work on a topic can use excessive space on the printed
page. Small numbers of references to key original papers often serve as well as more exhaustive
lists, particularly since references can now be added to the electronic version of published papers,
and since electronic literature searching allows readers to retrieve published literature efficiently.
Papers accepted but not yet included in the issue are published online in the Early View section and
they should be cited as “advance online publication”. Citing a “personal communication” should be
avoided unless it provides essential information not available from a public source, in which case
the name of the person and date of communication should be cited in parentheses in the text. For
scientific articles, written permission and confirmation of accuracy from the source of a personal

communication must be obtained.

Reference Style and Format

Journal of Penal Law and Criminology offers two options of referencing style. Authors could
use either OSCOLA or APA 6. OSCOLA (Oxford Standard for the Citation of Legal Authorities)
is published by the University of Oxford and detail and examples about the style can be found at
https://www.law.ox.ac.uk/research-subject-groups/publications/oscola

Detail about the American Psychological Association’s APA 6 can be found at

http://www.apastyle.org

APA6 Reference Examples

Citations in the Text
Citations must be indicated with the author surname and publication year within the parenthesis.

If more than one citation is made within the same paranthesis, separate them with (;).

Samples:

Morve than one citation;

(Esin et al., 2002; Karasar, 1995)
Citation with one author;
(Akyolcu, 2007)
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Citation with two authors;

(Saymer & Demirci, 2007)

Citation with three, four, five authors;

First citation in the text: (Ailen, Ciambrune, & Welch, 2000) Subsequent citations in the text:
(Ailen et al., 2000)

Citations with more than six authors;

(Cavdar et al., 2003)

Citations in the Reference
All the citations done in the text should be listed in the References section in alphabetical
order of author surname without numbering. Below given examples should be considered in

citing the references.

Basic Reference Types

Book

a) Turkish Book

Karasar, N. (1995). Arastirmalarda rapor hazirlama (8" ed.) [Preparing research reports].
Ankara, Turkey: 3A Egitim Danismanlik Ltd.

b) Book Translated into Turkish

Mucchielli, A. (1991). Zihniyetler [Mindsets] (A. Kotil, Trans.). Istanbul, Turkey: Iletisim
Yaymlart.

¢) Edited Book

Oren, T., Uney, T., & Colkesen, R. (Eds.). (2006). Tiirkiye bilisim ansiklopedisi [Turkish
Encyclopedia of Informatics]. Istanbul, Turkey: Papatya Yayincilik.

d) Turkish Book with Multiple Authors

Tonta, Y., Bitirim, Y., & Sever, H. (2002). Tiirkce arama motorlarinda performans
degerlendirme [Performance evaluation in Turkish search engines]. Ankara, Turkey:
Total Bilisim.

e) Book in English

Kamien R., & Kamien A. (2014). Music: An appreciation. New York, NY: McGraw-Hill
Education.

f) Chapter in an Edited Book

Bassett, C. (2006). Cultural studies and new media. In G. Hall & C. Birchall (Eds.), New
cultural studies: Adventures in theory (pp. 220-237). Edinburgh, UK: Edinburgh

University Press.



INFORMATION FOR AUTHORS

g) Chapter in an Edited Book in Turkish

Erkmen, T. (2012). Orgiit kiiltiiri: Fonksiyonlari, dgeleri, isletme y&netimi ve liderlikteki
o6nemi [Organization culture: Its functions, elements and importance in leadership and
business management]. In M. Zencirkiran (Ed.), Orgiit sosyolojisi [Organization sociology]
(pp. 233-263). Bursa, Turkey: Dora Basim Yayin.

h) Book with the same organization as author and publisher

American Psychological Association. (2009). Publication manual of the American psychological

association (6™ ed.). Washington, DC: Author.

Article

a) Turkish Article

Mutlu, B., & Savaser, S. (2007). Cocugu ameliyat sonrasi yogun bakimda olan ebeveynlerde
stres nedenleri ve azaltma girisimleri [Source and intervention reduction of stress for
parents whose children are in intensive care unit after surgery|. Istanbul University Florence
Nightingale Journal of Nursing, 15(60), 179-182.

b) English Article

de Cillia, R., Reisigl, M., & Wodak, R. (1999). The discursive construction of national
identity.  Discourse and  Society, 10(2), 149-173. http://dx.doi.org/10.1177/
0957926599010002002

¢) Journal Article with DOI and More Than Seven Authors

Lal, H., Cunningham, A. L., Godeaux, O., Chlibek, R., Diez-Domingo, J., Hwang, S.-J. ...
Heineman, T. C. (2015). Efficacy of an adjuvanted herpes zoster subunit vaccine in older
adults. New England Journal of Medicine, 372, 2087-2096. http://dx.doi.org/10.1056/
NEJMoal501184

d) Journal Article from Web, without DOI

Sidani, S. (2003). Enhancing the evaluation of nursing care effectiveness. Canadian Journal of
Nursing Research, 35(3), 26-38. Retrieved from http://cjnr.mcgill.ca

e) Journal Article wih DOI

Turner, S. J. (2010). Website statistics 2.0: Using Google Analytics to measure library
website effectiveness. Technical Services Quarterly, 27, 261-278. http://dx.doi.org/
10.1080/07317131003765910

f) Advance Online Publication

Smith, J. A. (2010). Citing advance online publication: A review. Journal of Psychology. Advance
online publication. http://dx.doi.org/ 10.1037/a45d7867

g) Article in a Magazine

Henry, W. A., I11. (1990, April 9). Making the grade in today’s schools. Time, 135, 28-31.


http://dx.doi.org/10.1177/0957926599010002002
http://dx.doi.org/10.1177/0957926599010002002
http://dx.doi.org/10.1056/NEJMoa1501184
http://dx.doi.org/10.1056/NEJMoa1501184
http://cjnr.mcgill.ca
http://dx.doi.org/10.1080/07317131003765910
http://dx.doi.org/10.1080/07317131003765910
http://dx.doi.org/
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Doctoral Dissertation, Master’s Thesis, Presentation, Proceeding

a) Dissertation/Thesis from a Commercial Database

Van Brunt, D. (1997). Networked consumer health information systems (Doctoral dissertation).
Available from ProQuest Dissertations and Theses database. (UMI No. 9943436)

b) Dissertation/Thesis from an Institutional Database

Yaylali-Yildiz, B. (2014). University campuses as places of potential publicness: Exploring the
politicals, social and cultural practices in Ege University (Doctoral dissertation). Retrieved
from Retrieved from: http://library.iyte.edu.tr/tr/hizli-erisim/iyte-tez-portali

¢) Dissertation/Thesis from Web

Tonta, Y. A. (1992). An analysis of search failures in online library catalogs (Doctoral
dissertation, University of California, Berkeley). Retrieved from http://yunus.hacettepe.
edu.tr/~tonta/yayinlar /phd/ickapak.html

d) Dissertation/Thesis abstracted in Dissertations Abstracts International

Appelbaum, L. G. (2005). Three studies of human information processing: Texture amplifica-
tion, motion representation, and figure-ground segregation. Dissertation Abstracts
International: Section B. Sciences and Engineering, 65(10), 5428.

e) Symposium Contribution

Krinsky-McHale, S. J., Zigman, W. B., & Silverman, W. (2012, August). Are neuropsychiatric
symptoms markers of prodromal Alzheimer’s disease in adults with Down syndrome? In
W. B. Zigman (Chair), Predictors of mild cognitive impairment, dementia, and mortality
in adults with Down syndrome. Symposium conducted at the meeting of the American
Psychological Association, Orlando, FL.

) Conference Paper Abstract Retrieved Online

Liu, S. (2005, May). Defending against business crises with the help of intelligent agent based
early warning solutions. Paper presented at the Seventh International Conference on
Enterprise Information Systems, Miami, FL. Abstract retrieved from http://www.iceis.org/
iceis2005/abstracts_2005.htm

g) Conference Paper - In Regularly Published Proceedings and Retrieved Online

Herculano-Houzel, S., Collins, C. E., Wong, P., Kaas, J. H., & Lent, R. (2008). The basic
nonuniformity of the cerebral cortex. Proceedings of the National Academy of Sciences,
105, 12593-12598. http://dx.doi.org/10.1073/pnas.0805417105

h) Proceeding in Book Form

Parsons, O. A., Pryzwansky, W. B., Weinstein, D. J., & Wiens, A. N. (1995). Taxonomy for
psychology. In J. N. Reich, H. Sands, & A. N. Wiens (Eds.), Education and training
beyond the doctoral degree: Proceedings of the American Psychological Association
National Conference on Postdoctoral Education and Training in Psychology (pp. 45-50).

Washington, DC: American Psychological Association.


http://library.iyte.edu.tr/tr/hizli-erisim/iyte-tez-portali
http://yunus.hacettepe.edu.tr/~tonta/yayinlar
http://yunus.hacettepe.edu.tr/~tonta/yayinlar
http://www.iceis.org/iceis2005/abstracts_2005.htm
http://www.iceis.org/iceis2005/abstracts_2005.htm
http://dx.doi.org/10.1073/pnas.0805417105
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i) Paper Presentation
Nguyen, C. A. (2012, August). Humor and deception in advertising: When laughter may
not be the best medicine. Paper presented at the meeting of the American Psychological

Association, Orlando, FL.

Other Sources

a) Newspaper Article

Browne, R. (2010, March 21). This brainless patient is no dummy. Sydney Morning Herald, 45.

b) Newspaper Article with no Author

New drug appears to sharply cut risk of death from heart failure.(1993, July 15). The Washington
Post, p. A12.

¢) Web Page/Blog Post

Bordwell, D. (2013, June 18). David Koepp: Making the world movie-sized [Web log post].
Retrieved from http://www.davidbordwell.net/blog/page/27/

d) Online Encyclopedia/Dictionary

Ignition. (1989). In Oxford English online dictionary (2™ ed.). Retrieved from http://
dictionary.oed.com

Marcoux, A. (2008). Business ethics. In E. N. Zalta (Ed.). The Stanford encyclopedia of
philosophy. Retrieved from http://plato.stanford.edu/entries/ethics-business/

OSCOLA Reference Examples

Primary Sources
Do not use full stops in abbreviations. Separate citations with a semi-colon.
Cases
Give the party names, followed by the neutral citation, followed by the Law Reports citation (eg
AC, Ch, QB). If there is no neutral citation, give the Law Reports citation followed by the court in
brackets. If the case is not reported in the Law Reports, cite the All ER or the WLR, or failing that
a specialist report.
Corr v IBC Vehicles Ltd [2008] UKHL 13, [2008] 1 AC 884.
R (Roberts) v Parole Board [2004] EWCA Civ 1031, [2005] QB 410.
Page v Smith [1996] AC 155 (HL).
When pinpointing, give paragraph numbers in square brackets at the end of the citation. If the
judgment has no paragraph numbers, provide the page number pinpoint after the court.
Callery v Gray [2001] EWCA Civ 1117, [2001] 1 WLR 2112 [42], [45].
Bunt v Tilley [2006] EWHC 407 (QB), [2006] 3 All ER 336 [1]-[37].
R v Leeds County Court, ex p Morris [1990] QB 523 (QB) 530-31.


http://www.davidbordwell.net/blog/page/27/
http://dictionary.oed.com
http://dictionary.oed.com
http://plato.stanford.edu/entries/ethics-business/
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If citing a particular judge:
Arscott v The Coal Authority [2004] EWCA Civ 892, [2005] Env LR 6 [27] (Laws LJ).
Statutes and statutory instruments
Act of Supremacy 1558.
Human Rights Act 1998, s 15(1)(b).
Penalties for Disorderly Behaviour (Amendment of Minimum Age) Order 2004, SI
2004/3166.
EU legislation and cases
Consolidated Version of the Treaty on European Union [2008] OJ C115/13.
Council Regulation (EC) 139/2004 on the control of concentrations between undertakings
(EC Merger Regulation) [2004] OJ L24/1, art 5.
Case C—176/03 Commission v Council [2005] ECR 1-7879, paras 47-48.
European Court of Human Rights
Omojudi v UK (2009) 51 EHRR 10.
Osman v UK ECHR 1998-VIII 3124.
Balogh v Hungary App no 47940/99 (ECHR, 20 July 2004).
Simpson v UK (1989) 64 DR 188.

Secondary Sources
Books
Give the author’s name in the same form as in the publication, except in bibliographies, where
you should give only the surname followed by the initial(s). Give relevant information about
editions, translators and so forth before the publisher, and give page numbers at the end of the
citation, after the brackets.
Thomas Hobbes, Leviathan (first published 1651, Penguin 1985) 268.
Gareth Jones, Goff and Jones: The Law of Restitution (1st supp, 7th edn, Sweet &
Maxwell 2009).
K Zweigert and H Kotz, An Introduction to Comparative Law (Tony Weir tr, 3rd edn,
OUP 1998).
Contributions to edited books
Francis Rose, ‘The Evolution of the Species’ in Andrew Burrows and Alan Rodger (eds),
Mapping the Law: Essays in Memory of Peter Birks (OUP 2006).
Encyclopedias
Halsbury's Laws (5th edn, 2010) vol 57, para 53.
Journal articles

Paul Craig, ‘Theory, “Pure Theory” and Values in Public Law’ [2005] PL 440.
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When pinpointing, put a comma between the first page of the article and the page pinpoint.
JAG Griffith, ‘The Common Law and the Political Constitution’(2001) 117 LQR 42, 64.
Online journals
Graham Greenleaf, ‘The Global Development of Free Access to Legal Information’ (2010)
1(1) EJLT < http://ejlt.org//article/view/17 > accessed 27 July 2010.
Command papers and Law Commission reports
Department for International Development, Eliminating World Poverty: Building our
Common Future (White Paper, Cm 7656, 2009) ch 5.
Law Commission, Reforming Bribery (Law Com No 313, 2008) paras 3.12-3.17.
Websites and blogs
Sarah Cole, ‘Virtual Friend Fires Employee’ (Naked Law, 1 May 2009)
<www.nakedlaw.com/2009/05/index.html> accessed 19 November 2009.
Newspaper articles

Jane Croft, ‘Supreme Court Warns on Quality’ Financial Times (London, 1 July 2010) 3.

SUBMISSION CHECKLIST

Ensure that the following items are present:
e  Cover letter to the editor
»  The category of the manuscript
* Confirming that “the paper is not under consideration for publication in another
journal”.
* Including disclosure of any commercial or financial involvement.
*  Confirming that last control for fluent English was done.
*  Confirming that journal policies detailed in Information for Authors have been reviewed.
* Confirming that the references cited in the text and listed in the references section are
in line with ORCOLA or APA6.
e  Copyright Transfer Form
e Permission of previous published material if used in the present manuscript
e Title page
* The category of the manuscript
*  The title of the manuscript both in the language of article and in English
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e-mail addresses
*  Corresponding author’s email address, full postal address, telephone and fax number

e ORCIDs of all authors..
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e  Main manuscript document
» The title of the manuscript both in the language of article and in English
*  Abstracts (180-200 words) both in the language of article and in English
* Key words: 3 words both in the language of article and in English
* Extended Abstract (600-800 words) in English for the articles which are not in English
* Body text
* Acknowledgement (if exists)
* References

* Al tables, illustrations (figures) (including title, description, footnotes)
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