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The Problem of Mode in 
Declaration of Intent in Islamic Law 

Abdusselam ARI* 

Abstract 

Declaration of a person's intent constitutes the foundat ion of all legal actions. Intent 
becomes legally b i n d i n g only after i t is expressed. Regarding certainty and clarity there are 
differences between modes or forms of speech. Islamic law uses the term sarth to indicate 
perfect clarity and certainty i n the expression. For the majori ty of scholars the past tense mode 
is the most appropriate f o r m of a sarth expression. 

Neither the Q u r ' a n nor the Sunnah requires the usage of a particular mode i n 
declaration of intent. Accord ing to Islamic law, the c o m m o n usage of people or the custom (al-
'urf ) is a v a l i d legal source i n the matters that no evidence f r o m the Qur 'an or the Sunnah. Thus 
the determining criterion of the clarity and certainty of an expression i n legal actions should be 
custom regardless of its mode. 

Key words: intent, declaration of intent, mode, explicit , custom('urf) . 

*** 

Introduction 

A great s ign i f i cance has been a t tached to the f o r m o f the 

' d e c l a r a t i o n of i n t e n t ' i n I s l a m i c l e g a l sources, a n d discussed i n l e n g t h o n 

the g r o u n d t h a t the m a n i f e s t a t i o n of a l e g a l act s h o u l d d e p e n d o n a n 

e x p l i c i t s t a t e m e n t b u t n o t o n a n i n n e r i n t e n t i o n w h i c h is i n essence m e r e l y 
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a n a b s t r a c t i o n exists i n s i d e a p e r s o n w h e r e n o lega l r u l e can be 

a p p l i c a b l e . 1 

I n some lega l sources i t is a r g u e d that a l ega l act can be es tabl i shed 

o n l y b y a s ta tement m a d e i n pas t tense i n d i c a t i v e m o d e o f a v e r b , the al-

madi i n A r a b i c a n d i t is n o t poss ib le to o r i g i n a t e a n a g r e e m e n t w i t h a 

s ta tement m a d e i n o t h e r t h a n the pas t tense m o d e . I n th is ar t i c le th is idea 

w i l l be discussed c o m p a r a t i v e l y w i t h a l t e r n a t i v e approaches f o u n d i n 

classical I s l a m i c l ega l l i t e r a t u r e a n d w i l l be c h a l l e n g e d i n the l i g h t o f 

m o d e r n lega l t h i n k i n g . 

There is i n f o r m a t i o n o n the p r o b l e m o f m o d e of the v e r b i n 

d e c l a r a t i o n of i n t e n t i n a l m o s t a l l o f the classical l e g a l sources as w e l l as 

m o d e r n l i t e r a t u r e : I b n u ' l - H u m a m ' s (d . 861/1457) c o m m e n t a r y Fathu'l-

qadir o n al-Hidayah, w h i c h is c o n s i d e r e d o n e of the m a i n sources o f H a n a f i 

s chool o f l a w , attracts a t t e n t i o n as o n e of the m o s t c o m p r e h e n s i v e w o r k o n 

the issue. Q a r a f i a n d I b n u ' l - Q a y y i m (d . 684/1285) discusses the issue o n 

the l e v e l o f 'urf ( costom) i n s t e a d o f l i n g u i s t i c p l a n e . A m o d e r n scholar 

W a h i d u ' d - d i n S iwar ' s d o c t o r a l d i s s e r t a t i o n at-Ta'bir 'an al-lradah fi'l-Fiqhi'l-

Islami ( D e c l a r a t i o n of I n t e n t i n I s l a m i c L a w ) " 2 g ives a d e t a i l e d i n f o r m a t i o n 

o n the issue c o m p a r a t i v e l y w i t h w e s t e r n l ega l t h i n k i n g . 

I. The Importance of Intent (Iradah) In Legality of A n Action 

A c c o r d i n g to I s l a m i c l e g a l t h e o r y a n y lega l act o r p r o c e d u r e s h o u l d 

d e p e n d o n consent (rida').3 T h i s is because G o d says i n the Q u r ' a n : " O y e 

w h o be l ieve ! Eat n o t u p y o u r p r o p e r t y a m o n g y o u r s e l v e s i n vani t i es : B u t 

let there be a m o n g s t y o u t raf f ic a n d t rade b y m u t u a l c o n s e n t . " 4 A l t h o u g h 

i n the verse " t r a d e " is m e n t i o n e d a p p a r e n t l y , i t is p e r c e i v e d t h a t the verse 

embraces a n y contrac t w h i c h gives r e s p o n s i b i l i t y o v e r t w o p a r t i e s . 5 A 

hadith o f the P r o p h e t s u p p o r t s this i n t e r p r e t a t i o n o f the verse w h i c h says 

" P r o p e r t y o f a p e r s o n (someone else) is n o t l a w f u l w i t h o u t the g o o d 

This is one of the indications of the objectivity of Islamic law according to as-Sanhûrî, 
Abdu'r-Razzâq, Masâdiru'ï-Haqqfi'ï-Fiqhi'ï-lsïâmî, Dâru'l-Fikr, I , 84. 
Siwâr, Wahîdu'd-Dîn, aï-Ta'bîr 'anïl-lrâdah fi'ï-Fiqhi'ï-lsïâmî, Maktabatu 'n-Nahdat i ' l -
M i s r i y y a h , Misir I960. 
Irâdah has been conveyed by the concepts of ridâ' and ikhtiyâr i n classical sources. 
Nisâ', 4/29 
Al-Jassâs, A h m a d i b n ' A l i , Ahkâmu'ï-Qur'ân, ed. b y M u h a m m a d as-Sâdiq Qamhâvî, al-
Qâhirah, n .d . , I I , 128-129; Ibnu'l-'Arabî, M u h a m m a d ibn A b d u l l a h , Ahkâmu'ï-Qur'ân, Dâru'l-
K u t u b i ' l - ' I l m i y y a , Bayrût, I , 521; el-Kurtubî, M u h a m m e d i b n A h m a d , aï-Jâmi' ïi Ahkâm aï-
Qur'ân, Dâru'l-Kâtib al-'Arabî, al-Qâhirah 1967, V , 151,152; Yazır, H a m d i , Hak Dini Kurân 
Dili, 2. edit ion, Nebioğlu Basımevi, 1960, I I , 1343. 
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pleasure o f h i s h e a r t . " 6 M o r e o v e r , a c c o r d i n g to f o l l o w i n g verse o n l y iradah 

can c o n s t i t u t e the l ega l basis o f a contrac t , e v e n i f i t is a o n e - s i d e d one: 

" A n d g i v e the w o m e n ( o n m a r r i a g e ) t h e i r d o w e r as a free g i f t ; b u t i f t h e y , 

of t h e i r o w n g o o d p l e a s u r e , r e m i t a n y p a r t o f i t to y o u , take i t a n d en joy i t 

w i t h r i g h t g o o d cheer . " 7 T h e H a n b a l i j u r i s t I b n u ' l - Q a y y i m ( d . 751/1350) 

a n d M a l i k i j u r i s t ash-Shat ib i (d . 790/1388) i l l u s t r a t e the m e a n i n g of the 

hadith " T h e ac t ions 8 are ( o n l y , c e r t a i n l y ) t i e d to the i n t e n t s a n d e v e r y 

p e r s o n w i l l e a r n t h a t w h i c h h e i n t e n d e d , " 9 as f o l l o w s : The i n t e n t (iradah) is 

the s p i r i t a n d essence o f a n a c t i o n a n d a n a c t i o n w i t h o u t i n t e n t l o o k s l i k e 

to a corps w i t h o u t s p i r i t , thus there is n o l ega l i m p l i c a t i o n of a n a c t i o n 

w i t h o u t i n t e n t . 1 0 For th is reason, a n y s ta tement m a d e b y a p e r s o n , w h o is 

m e n t a l l y i l l or i n a state of unconsc iousness s u c h as s l e e p i n g o r f a i n t i n g , o r 

d i d n o t reach p u b e r t y does n o t h a v e a n y l e g a l v a l u e . A s ta tement can 

c o n v e y a l ega l v a l u e o n l y i f there is i n t e n t b e h i n d i t , i n o t h e r w o r d i f i t is a 

m a n i f e s t a t i o n of i n t e n t (iradah). T h e r e f o r e , n e i t h e r a n a c t i o n w i t h o u t i n t e n t , 

n o r i n t e n t w i t h o u t a n a c t i o n conveys a n y lega l m e a n i n g or v a l u e . 

II . The Definition of Declaration of Intent 

I n o r d e r to create a l ega l consequence iradah ( w i l l , i n t e n t o r consent) 

has to be m a n i f e s t e d t h o r o u g h one of the means o f d e c l a r a t i o n . A w i l l o r 

i n t e n t or consent w h i c h is n o t r e v e a l e d b u t r e m a i n e d a m a n ' s i n n e r w o r l d , 

thus n o t k n o w n b y o t h e r t h a n h i m s e l f , c a n n o t create a l ega l effect. I n th is 

contex t a l - Z a n j a n i (d . 656/1258) m a i n t a i n s t h a t since a n a g r e e m e n t l o a d i n g 

a d e b t o n t w o par t ies d e p e n d o n r ida ' (consent) , a n d consent is a h i d d e n 

e n t i t y exists o n l y a m a n ' s i n n e r w o r l d , the G o d ' s w i s d o m directs p e o p l e 

t o w a r d u s i n g ' o f f e r i n g (ijab) a n d accept ing (qabul)'11 as a n ob ject ive 

i n d i c a t i o n of t h e i r consent w h i c h w e ca l l ' d e c l a r a t i o n o f i n t e n t ' . 1 2 

6 A h m a d i b n Hanbal , Musnad, V , 72. 
7 Nisâ', 4/4. 
8 The w o r d of 'amal i n the hadith refers to any action manifested through the tongue or any 

other organ of a person, thus includes declaration of intention. For more in format ion look at 
al-Qirqağajî, Sulayman, Sharhu'l-Khâtima, p. 3; Bi lmen, Ö. Nasuhi , Hukuk-ı İslamiyye ve 
Istılahât-ı Fıkhiyye Kâmusu, Bi lmen Yayınevi, İstanbul, 1967, I , 254, 255. 

9 Al-Bukhârî, Bad'u ' l -Wahy I , Îmân 41; al-Muslim, Îmârah 155. 
1 0 I b n Q a y y i m al-Jawziyyah, M u h a m m a d ibn Abi-Bakr, l'lâmu'l-Muwaqqi'în, Dâru'l-Jîl, Bayrût, 

I I I , 111; ash-Shâtıbî, Ibrâhîm i b n Mûsâ, al-Muwâfaqât fi Usûli'l-Ahkâm, Matbaatu'l-Madanî, 
al-Qâhirah 1969, I I , 253. 

1 1 The first one of two declaration of intent i n establishing an agreement is called al- îjâb 
w h i l d e the second one is called al-qabûl. ( ' A l i al-Khafîf, Ahkâmu'l-Mu'âmalât ash-Shar'iyyah, 
3 r d edit ion, Dâru'l-Fikr, p. 169) 

1 2 az-Zanjânî, Mahmûd ibn A h m a d , Takhrîju'l-Furû' 'ala'l-Usûl, edited by M u h a m m a d Adîb 
Sâlih, Dimashq 1962, s. 62. 
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A l m o s t a l l o f I s l a m i c l e g a l scholars agree t h a t to be able to o r i g i n a t e 

a l e g a l act , i t is m a n d a t o r y to dec lare the consent a b o u t i t , because as l o n g 

as i t is n o t d e c l a r e d b y w o r d s i t w o u l d n o t be poss ib le to k n o w i t , t h u s to 

t ie to a l e g a l consequence. T h i s o p i n i o n is reached b y i n t e r p r e t a t i o n of the 

f o l l o w i n g hadith13: " T r u l y , G o d does n o t h o l d y o u r e s p o n s i b l e because o f 

the t h i n g s cross o n y o u r m i n d unless t h e y are m a n i f e s t e d as a n act or a 

w o r d . " 1 4 

For H a n e f i s c h o o l o f l a w the o n l y c o n s t i t u t i v e e l e m e n t o f a l e g a l act , 

a n d its raison d'etre ( reason f o r existence) is a ' w i l l o r i n t e n t o r consent ' 

e m b o d i e d b y a d e c l a r a t i o n 1 5 w h i c h is ca l led ' d e c l a r a t i o n of i n t e n t ' . I n 

m o d e r n l e g a l l i t e r a t u r e a l e g a l act is d e s c r i b e d as " O n e or m o r e p e r s o n s , 

w i t h i n the l i m i t s p r e s c r i b e d b y the r u l e o f l a w d i r e c t e d to bear the l e g a l 

consequences o f a d e c l a r a t i o n of i n t e n t o r s ta tements i n l e g a l cases." 1 6 T h i s 

d e f i n i t i o n is p e r f e c t l y h a r m o n i o u s w i t h the H a n a f i a p p r o a c h to the issue. 

I I I . The Types of Declaration of Intent 

I n I s l a m i c l e g a l sources the d e c l a r a t i o n o f i n t e n t is d i v i d e d i n t o t w o 

types as 'sarih d e c l a r a t i o n o f i n t e n t ' a n d 'kindyah d e c l a r a t i o n o f i n t e n t ' f r o m 

the p o i n t o f i ts t r a n s m i s s i o n o f the m e a n i n g e x p l i c i t l y o r i m p l i c i t l y . 

A . T h e sarih D e c l a r a t i o n o f I n t e n t 

Sarih l i n g u i s t i c a l l y means " c l e a r / o p e n , " " e x p l i c i t " a n d " e v i d e n t " . A 

palace is c a l l e d "^-^aJI" i n A r a b i c because of i ts h e i g h t a n d o b v i o u s n e s s 

t h a n o t h e r b u i l d i n g a r o u n d i t . 1 7 A s a l e g a l e x p r e s s i o n i n I s l a m i c l a w a n d 

l e g a l t h e o r y a n o p e n d e c l a r a t i o n o f i n t e n t is a n u t t e r a n c e t h a t the m e a n i n g 

o f i t is clear because of i ts c o m m o n usage a m o n g p e o p l e . 1 8 T h e r e is o n l y 

o n e poss ib le m e a n i n g o f a sarih d e c l a r a t i o n 1 9 a n d th i s m e a n i n g is e v i d e n t 

i n a degree t h a t o n e w h o hears i t u n d e r s t a n d s i m m e d i a t e l y w i t h o u t a n y 

1 3 Sarakhsî, al-Mabsût, 2 n d ed i t ion , Dâru'l-Ma'rifah, X I I I , 46; Kâsânî, Badâi'u's-Sanâi' fî 
Tertîbi'sh-Sharâi' 1st edi t ion, Dâru'l-Kutub a l - ' I l m i y y a h , Bayrût 1997, V I I , 367, 368. 

1 4 Bukhârî ' I t q , 6, Talâq 11; M u s l i m Îmân 201, 202, Abû Dâwûd Talâq 15; Tirmizî Talâq 8. 
1 5 ' A l i al-Khafîf, Ahkâmu'l-Mu'âmalât, footnote #1 at p. 172. 
1 6 Eren, Fikret, Borçlar Hukuku Genel Hükümler, 6 t h edi t ion, Beta Yayınları, Istanbul 1998, I , 115. 
1 7 An-Nasafî, Hâfizu'd-Dîn 'Abdullâh i b n A h m a d , Kashfu'l-Asrâr Sharhu'l-Musannif ala'l-

Manâr, ihsan Kitabevi , Istanbul 1986, p. 242. 
1 8 Al-Hanbalî, Shâkir, Usûlu'l-Fıqhi'l-lslâmî, Istanbul, n .d . , p. 176; Zaydân, Abdu'l-Karîm, al-

Wajîzfi Usûli'l-Fiqh, Matbaatu Salmân al-'Azamî, Baghdâd 1973, p. 283. 
1 9 As-Suyûtî, Jalâlu'd-Dîn Abdu'r-Rahmân, al-Ashbâh wa'n-Nazâir, Dâru Ihyâi'l-Kutubi'l-

' A r a b i y y a h , 'Isâ al-Bâbî al-Halabî w a Shurakâh, p. 318. 
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a m b i g u i t y . 2 0 A d e c l a r a t i o n o f i n t e n t i n th is degree o f obviousness w o u l d 

be c o n c e i v e d i d e n t i c a l w i t h the i n t e n t i t se l f a n d creates a l e g a l 

consequence w i t h o u t search ing the a i m of the speaker of s u c h a sank 

d e c l a r a t i o n f u r t h e r . 2 1 

B. T h e kinâyah D e c l a r a t i o n of I n t e n t 

Kinayak ( m e t a p h o r ) l i n g u i s t i c a l l y means to t e l l s o m e t h i n g i n d i r e c t l y 

a n d i m p l i c i t l y or s a y i n g s o m e t h i n g b u t m e a n s o m e t h i n g else. 2 2 A s a l ega l 

i d i o m " m e t a p h o r i c a l e x p r e s s i o n " is a n ut terance w h i c h i m p l i e s a m e a n i n g 

that can o n l y be u n d e r s t o o d b y a means o f c o n n e c t i n g ev idence (qarinah), 

since its rare usage . 2 3 A l t h o u g h the d i c t i o n a r y m e a n i n g of a m e t a p h o r i c a l 

express ion w o u l d be " o b v i o u s a n d clear ," there a l w a y s be a n a m b i g u i t y 

a n d u n c e r t a i n t y a b o u t w h a t is the exact p u r p o s e of i ts use b y its speaker . 2 4 

This is because a m e t a p h o r i c a l express ion has the i m p l i c a t i o n of w h a t the 

speaker a c t u a l l y means as w e l l as a m e a n i n g o t h e r t h a n t h a t specif ic 

m e a n i n g . 2 5 

T h e u n c e r t a i n t y o f a m e t a p h o r i c a l u t terance can be r e m o v e d b y 

i d e n t i f y i n g the i n t e n t o f the speaker t h r o u g h c o n n e c t i n g evidence . T h e 

lega l r e s u l t o f th is u t terance can be d e t e r m i n e d af ter the r e m o v a l o f 

u n c e r t a i n t y f r o m the u t t e r a n c e . 2 6 

T h e m a i n c r i t e r i o n i n d e t e r m i n i n g w h e t h e r a d e c l a r a t i o n of i n t e n t is 

e x p l i c i t or i m p l i c i t is i ts f r e q u e n c y a n d c u s t o m ('urf).27 A c c o r d i n g to I b n u ' l -

Q a y y i m the c u s t o m can f u n c t i o n to t u r n a m e t a p h o r i c a l e x p r e s s i o n to a n 

e x p l i c i t o n e a n d v i c e v e r s a . 2 8 A H a n a f i j u r i s t I m a m M u h a m m a d (d . 

189/805) m a i n t a i n s t h a t d i v o r c i n g takes place as a r e s u l t o f the e x p r e s s i o n 

" M a y e v e r y t h i n g kalal t u r n karam f o r m e " desp i te i t is a m e t a p h o r i c a l 

2 0 Az-Zayla'î, Usmân ibn 'Alî, Tabyînu'l-Haqâiq Sharhu Kanzi'd-Daqâiq, 2 n d edit ion, Bayrût, 
Dâru'l-Ma'rifah, I I , 197. 

2 1 I b n Malak, Abdu'l-Latîf i b n 'Abdu'l- 'Azîz, Sharhu'l-Manâr, Dar-sa'âdat, 1315, p. 512, 513. 
2 2 Asım Efendi, Kamus Tercümesi, IV, 1155. 
2 3 Zaydân , al-Wajîz, p. 283. 
2 4 Shâkir al-Hanbalî, Usûlu'l-Fiqhi'l-lslâmî, p. 178. 
2 5 al-Marghinânî, ' A l i ibn Abî Bakr, al-Hidâyah Sharhu Bidâyati'l-Mubtadî, Misr n .d . , I , 241; 

Suyûtî, al-Ashbâh, 318. 
2 6 Ar-Rahâwî, Yahyâ, Hâshiyatu'r-Rahâvî ala'l-Manâr ( w i t h Sharhu Ibn Malak) , Dar-sa'âdat, 

1315, p. 514, 515. 
2 7 Al-Bukhârî, 'Abdu'l- 'Azîz i b n A h m a d , Kashfu'l-Asrâr 'an Usûli Fakhri'l-lslâm al-Bazdavî, 2 n d 

edit ion, Dâru'l-Kutubi'l- 'Arabî, Bayrût 1994, I , 166; Mullâ Jiwân i b n Abî Sa'îd, Nûru'l-Anwâr 
ala'l-Manâr (same print ing) Istanbul 1986, p. 242, 243; al-Izmîrî, Sulaymân, Hâshiyah 'alâ 
Mir'âti'l-Usûl Sharhu Mirqâti'l-Wusûl, Bulâq 1358, I I , 66, 67; Abu's-Sunnah, A h m a d Fahmî, al-
'Urf wa'l-'Adah fîRa'yi'l-Fuqahâ', 2 n d edit ion, 1992, p. 194. 

2 8 I b n Qay yim, l'lâmu'l-Muwaqqi'în, I I I , 78. 
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i d i o m . T h e scholars o f Balkh o f la ter t imes g i v e f a t w a ( o p i n i o n ) tha t 

d i v o r c i n g takes p lace w i t h th is express ion w h e t h e r there is i n t e n t b e h i n d i t 

because o f c o m m o n / f r e q u e n t usage o f i t f o r this p u r p o s e . T h i s s h o w s us 

tha t a m e t a p h o r i c a l express ion can t u r n to a n e x p l i c i t one because of the 

change i n the c u s t o m o f the society i n the usage o f t h a t e x p r e s s i o n . 2 9 

A c c o r d i n g to a l - Q a r a f i (d . 684/1285) i n a c i r c u m s t a n c e t h a t a n o l d 

m o n e y has been e x t i n c t f r o m c i r c u l a t i o n a n d n e w m o n e y became a c u s t o m 

a m o n g p e o p l e , i f a n a g r e e m e n t of sel l has been m a d e w i t h o u t s p e c i f y i n g 

the k i n d of m o n e y i n exchange, the b u y e r s h o u l d p a y the cost i n the b r a n d 

of n e w m o n e y because a n e x p l i c i t e x p r e s s i o n can t u r n to be m e t a p h o r i c a l 

a n d v ice versa as the t i m e passed. H e a d d s t h a t " ( . . . ) T h e n take i n t o 

account n e w l y a p p e a r e d e v e r y cus toms a n d leave the one g o t o u t o f the 

use. D o n o t be f r o z e n ( d o n o t ins is t ) o n a p p l y i n g the cus toms w r i t t e n i n 

the b o o k s f o r y o u r en t i re l i f e ( . . . ) . T o be f r o z e n o n the cus toms w r i t t e n i n 

the b o o k is a n e r r o r a b o u t the r e l i g i o n a n d m i s u n d e r s t a n d i n g the goals o f 

the M u s l i m scholars a n d the predecessors (salaf) ( . . . ) . . . . T h e dec is ions 

re la ted to the m o d e s of sarih a n d kinayah needs to be m a d e a c c o r d i n g to 

this r u l e because s o m e t i m e s a sarih t u r n s to a kinayah w h i c h needs to a n 

i n t e n t i o n (niyyah) w h i l e a kinayah t u r n s to a sarih w h i c h does n o t n e e d a n 

i n t e n t i o n . " 3 0 

Because of these r e c o m m e n d a t i o n s I b n Q a y y i m expresses h i s 

a d m i r a t i o n f o r Q a r a f i b y s a y i n g " T h i s is the essence of l a w (fiqh)" a n d 

e m p h a s i z e the i m p o r t a n c e o f the c u s t o m as f o l l o w s : " D e s p i t e the 

di f ferences i n t i m e , place a n d s i t u a t i o n s a n d despi te the d i v e r s i t y o f 

people ' s cus toms the one w h o g ives f a t w a a c c o r d i n g to the n a r r a t i v e s 

f o u n d i n the b o o k s o n l y goes astray n o t h i m s e l f o n l y b u t also d r i v e s the 

others to o f f course , too. The c r i m e c o m m i t t e d b y s u c h a p e r s o n against 

the r e l i g i o n is b i g g e r t h a n a d o c t o r ' s c r i m e w h o appl ies the same 

t r e a t m e n t , a c c o r d i n g the i n f o r m a t i o n f o u n d i n a b o o k , f o r a l l the p e o p l e 

w i t h o u t t a k i n g i n t o a c c o u n t the di f ferences i n t h e i r cus toms a n d characters 

a n d the di f ferences i n t i m e a n d place. Such d o c t o r s a n d such muftis are the 

m o s t h a r m f u l persons against the b o d i e s a n d the r e l i g i o n s of p e o p l e 

r e s p e c t i v e l y . " 3 1 
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I V . The Concept of Mode/Mood 

I n th i s sec t ion w e w i l l n o t e x a m i n e a l l aspects o f the issue o f 

m o d e / m o o d a n d tense i n T u r k i s h a n d A r a b i c b u t re fer to i t b r i e f l y i n 

r e l a t i o n to the subject o f th i s ar t i c le . 

A . T h e M o d e s o f Speech i n T u r k i s h 

A v e r b is a p a r t o f speech w h i c h i n f o r m s us a b o u t a n a c t i o n i n 

r e l a t i o n to t i m e a n d p e r s o n . T h e r e are t w o m a i n associat ions o f a v e r b , 

a c t i o n a n d t i m e . T h e a c t i o n is u n d e r s t o o d t h r o u g h the r o o t o f the v e r b 

w h i l e the t i m e t h r o u g h the m o d e o f the v e r b . For th i s reason f r e q u e n t l y 

m o d e a n d t i m e (tense) are u s e d i n t e r c h a n g e a b l y . 

M o o d s o r m o d e s i n v e r b s are the f o r m s o f a v e r b t h a t i n d i c a t e s its 

m a n n e r o f d o i n g o r b e i n g i n r e l a t i o n to t i m e a n d p e r s o n . A l l m o d e s o f v e r b 

w h i c h w e n e e d to e labora te i n the c o n t e x t o f th i s a r t i c l e can be c a t e g o r i z e d 

u n d e r t w o m a i n categories : i n d i c a t i v e a n d s u b j u n c t i v e . 

1 . I n d i c a t i v e M o d e s 

a) Past: T h i s m o d e is u s e d to i n f o r m a n a c t i o n i n the p a s t 

w h i c h has seen w h i l e i t w a s h a p p e n i n g or a n a c t i o n 

w h i c h is k n o w n as i f seen. 

b) Present C o n t i n u o u s : I t expresses a n a c t i o n w h i l e i t is 

t a k i n g p lace . 

c) F u t u r e : I t i n f o r m s t h a t a n a c t i o n w i l l t a k e p lace a f ter i t is 

a r t i c u l a t e d . 

d ) S i m p l e p r e s e n t : I t i n f o r m s a n a c t i o n w h i c h ex tends 

b e f o r e a n d a f ter the t i m e o f speech. 

2. S u b j u n c t i v e M o d e 

I m p e r a t i v e : I t is u s e d to o r d e r a n a c t i o n b e i n g d o n e . T h e 

s u b j u n c t i v e m o d e s , u n l i k e i n d i c a t i v e s , d o n o t sugges t a n y t i m e o p e n l y . 

N e v e r t h e l e s s t h e y i m p l i c a t e the u p c o m i n g t i m e . A s a s u b j u n c t i v e m o d e 
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the i m p e r a t i v e i m p l i c a t e s a n a c t i o n has to be d o n e af ter the t i m e o f 

speec h . 3 2 

B. T h e M o d e s i n A r a b i c ( i i - ^ l ) 

U n l i k e o t h e r l a n g u a g e s , i n A r a b i c a m o d e o f v e r b s u i t a b l e to c o n v e y 

m o r e t h a n o n e tense s ince i t ind ica tes p r i m a r i l y the a c t i o n o f the v e r b 

w i t h o u t a d e f i n i t e t i m e associat ion. I n o t h e r w o r d s the m o d e o f a v e r b is 

n o t o n l y c r i t e r i o n to d e t e r m i n e the tense o f a sentence i n w h i c h the v e r y 

v e r b is u s e d , b u t there are o t h e r ev idences n e e d to be u s e d as w e l l . 3 3 I n 

A r a b i c there are three m o d e s of v e r b : 

1 . Al-Mddi ( the p a s t tense m o d e ) 

T h i s m o d e expresses the a c t i o n w h i c h has b e g a n a n d c o m p l e t e d 

b e f o r e the t i m e o f s p e e c h . 3 4 H o w e v e r , i t m i g h t be u s e d i n the sense o f 

p r e s e n t tense too f o r a s s u r i n g the c e r t a i n t y of the a c t i o n t h a t h a p p e n i n g a t 

the t i m e o f speech. 

A l t h o u g h the u t t e r a n c e of " m a k i n g a n o f f e r (tjdb) a n d a c c e p t i n g a n 

o f f e r (qabul)" to es tabl i sh a n a g r e e m e n t at the c o n t r a c t m e e t i n g is d o n e i n 

p a s t m o d e i t c o n v e y s p r e s e n t t i m e m e a n i n g . For ins tance i f the f o l l o w i n g 

express ions are u t t e r e d at the t i m e of a g r e e m e n t : I s o l d ( O * J ) , I b o u g h t 

( c - j / J s l ) , I e n d o w e d ( c ~ * j ) , I m a r r i e d y o u ( d k ? - j j ) a n d I m a r r i e d w i t h y o u 

(dk^-jjj"), t h e y m e a n " I a m s e l l i n g , " " I a m b u y i n g , " " I a m e n d o w i n g , " " I a m 

m a r r y i n g y o u " a n d " I a m g e t t i n g m a r r i e d w i t h y o u " r e s p e c t i v e l y . T h e 

o n l y c o n d i t i o n o f t h e i r c o n v e y i n g p r e s e n t t i m e m e a n i n g is to be u t t e r e d a t 

the m e e t i n g o f c o n t r a c t . 3 5 A l - K a s a n i says " i n the c u s t o m of j u r i s t s th i s 

m o d e (past m o d e : al-mddt) is u s e d to m a k e a n o f f e r (tjdb) i n the p r e s e n t 

t i m e , a l t h o u g h i t is es tab l i shed o r i g i n a l l y f o r the pas t t e n s e . " 3 6 

Bilgegil , M . Kaya, Türkçe Dilbilgisi Edebiyat Bilgi ve Teorilerine Giriş, Güzel Sanatlar Matbaası, 
Ankara 1964, p. 262-269; Gencan, Tahir Nejat, Dilbilgisi, Türk D i l K u r u m u , istanbul 1966, p. 
187-199. 
Akyüz, Vecdi , Arapçada Fiil Zamanları, is tanbul Marmara Üniversitesi İlahiyat Vakfı 
Yayınları, is tanbul 1995, p. 12, 13, 17. 
Özbalıkçı, Mehmet Reşit, Arap Dilinde Zaman Açısından Fiiller, i z m i r 1996, p. 25, 31-36. 
Abbâs Hasan, an-Nahwu'l-Wâfî, I , 50; özbalıkçı , Arap Dilinde Zaman Açısından Fiiller, p. 65. 
Kâsânî, Badîu's-Sanâi' fî Tartîbi'sh-Sharâi/,1st edi t ion, Dâru'l-Kutubi'l-Ilmiyyah, Bayrût 1997, 
V , 133. 
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2. Al-Mudari' ( the p r e s e n t tense m o d e ) 

T h e A r a b i c g r a m m a r i a n s h a v e d i f f e r e n t o p i n i o n s a b o u t al-mudari'. 

The m a j o r i t y of t h e m h a v e the o p i n i o n t h a t i t can be u s e d to express b o t h 

the p r e s e n t a n d the f u t u r e tense at the same t i m e w h i l e some g r a m m a r i a n s 

m a i n t a i n the i d e a tha t i t conveys o n l y one o f the present or the f u t u r e 

tenses. There are f i v e o p i n i o n s o n the issue: 

a) Al-mudari' conveys o n l y the f u t u r e tense m e a n i n g . T h i s 

is the o p i n i o n of Zaj ja j ( d . 311/923) . Zaj ja j sees the 

p r e s e n t as a v e r y s h o r t t i m e p e r i o d w h i c h o n l y d i v i d e s 

the t i m e pas t f r o m the t i m e f u t u r e because w h i l e a n 

ut terance t a k i n g place the p r e s e n t t i m e conver ts 

i m m e d i a t e l y to past. 

b ) Al-mudari' is f o r the p r e s e n t tense o n l y . Th is is I b n u ' t -

Tarava 's (d . 528/1134) o p i n i o n . Since the a c t i o n 

i n f o r m e d w i t h al-mudari' d i d n o t h a p p e n e d y e t , w h e n a 

sentence is a r t i c u l a t e d such as \ii ^ 1 A} i t means " Z a i d 

i n t e n d s to s t a n d u p t o m o r r o w . " 

c) Al-mudari is c o m m o n b e t w e e n the present a n d the 

f u t u r e t h a t is to say its usage is e q u a l l y g e n u i n e a n d 

v a l i d f o r b o t h p r e s e n t a n d f u t u r e , n o t m e t a p h o r i c a l f o r 

one a n d l i t e r a l f o r the other . There is n o n e e d to l o o k f o r 

a n y ex t raneous s u p p o r t to be able to use i t f o r the one o r 

the o t h e r , n a m e l y f o r the p r e s e n t or f o r the f u t u r e . 

S i b a w a y h i (d . 180/796) a n d the m a j o r i t y o f subsequent 

scholars are i n a g r e e m e n t o n th is o p i n i o n . Never the less 

A b u H a y y a n ( d . 745/1344) relates tha t S i b a w a y h i h a d 

sa id t h a t " T h e r e is a p r i o r i t y o f p r e s e n t tense m e a n i n g i n 

al-mudari' i f there is n o o t h e r e v i d e n c e . " 3 7 I f S i b a w a y h i 

r e a l l y w o u l d h a v e sa id t h i s , i t w o u l d be i n c o n t r a d i c t i o n 

w i t h the i d e a t h a t is re la ted f r o m h i m as al-mudari' 

conveys b o t h the p r e s e n t a n d the f u t u r e tense e q u a l l y , 

tha t is to say, i f h e accepted the la t ter h e w o u l d n o t say 

the f o r m e r . T h a t is because i f al-mudari' is c o m m o n 

b e t w e e n the p r e s e n t a n d the f u t u r e a n d conveys the 

3 7 A l - A n d a l u s i , A b u H a y y a n M u h a m m a d i b n Yusuf, Irtishafu'd-Darab min Lisani'l-Arab, al-
Qahirah 1998, Maktabatu' l -Khanj i , IV , 2029-30. 
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b o t h e q u a l l y , there w o u l d n o t be a n y reason to p r e f e r 

o n e to a n o t h e r w h e n there is n o e x t r a n e o u s ev idence . I f 

S î b a w a y h î g ives p r i o r i t y to the p r e s e n t tense m e a n i n g of 

al-mudâri' o v e r the f u t u r e , h e m u s t agree w i t h the 

o p i n i o n t h a t the r e a l m e a n i n g o f al-mudâri is the p r e s e n t 

tense m e a n i n g . T h i s m e a n s t h a t S î b a w a y h î m u s t h a v e 

u s e d the a d j e c t i v e o f " c o m m o n " i n the c a p a c i t y of l i t e r a l 

m e a n i n g o f the w o r d b u t n o t a g r a m m a t i c a l t e r m i n the 

sense t h a t the al-mudâri c o n v e y s the p r e s e n t a n d the 

f u t u r e tense e q u a l l y . 

d ) Al-mudâri is l i t e r a l f o r the p r e s e n t a n d m e t a p h o r i c a l f o r 

the f u t u r e . T h e p r o p o n e n t s o f th i s o p i n i o n are A b û 'Al î 

a l -Fâr îs î ( d . 3 7 7 / 9 8 7 ) , I b n J inn î ( d . 392/1002) a n d S u y û t î 

( d . 911/1505) . A c c o r d i n g to these l i n g u i s t s , the p a r t i c l e s 

o f ^ a n d are the s igns o f t r a n s f e r r i n g the m e a n i n g 

o f al-mudâri' to the f u t u r e . T h e s igns , s u c h as s u f f i x e s , 

p r e f i x e s a n d i n f i x e s f o r f e m i n i n i t y , p l u r a l i t y a n d d u a l i t y 

are u s e d to b r i n g a d d i t i o n a l s e c o n d a r y m e a n i n g s to the 

w o r d s . T h e p a r t i c l e s o f ^ a n d Jsy* s h o u l d be 

u n d e r s t o o d i n the v e i n o f those a d d i t i o n s f o r l o a d i n g 

s e c o n d a r y m e a n i n g s to the w o r d . T h u s f o r al-mudâri the 

p r e s e n t tense m e a n i n g m u s t be the p r i m a r y / l i t e r a l 

w h i l e the f u t u r e tense m e a n i n g is the 

s e c o n d a r y / m e t a p h o r i c a l . 

e) I b n T â h i r m a i n t a i n s t h a t al-mudâri coveys l i t e r a l 

m e a n i n g f o r the f u t u r e w h i l e c o n v e y i n g m e t a p h o r i c a l 

m e a n i n g f o r the p r e s e n t . 3 8 

Al-mudâri denotes ' o n l y the p r e s e n t t i m e m e a n i n g ' o r ' o n l y the 

f u t u r e tense m e a n i n g ' as l o n g as there are o t h e r p r e s u m p t i o n s f o r those 

a l t e r n a t i v e s . For ins tance i t denotes o n l y the p r e s e n t tense m e a n i n g i f i t is 

u s e d w i t h o n e o f t e m p o r a l a d v e r b s s u c h as j ^ l ( n o w ) , î *U I ( i n th i s h o u r ) 

VU- ( i m m e d i a t e l y , n o w ) ; or w i t h ^ o r o n e of the p r e p o s i t i o n s resembles to 
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i t s u c h as j j a n d U; or w h e n i t is u s e d as a p r e d i c a t e o f a n i n c h o a t i v e v e r b 

such as, ^jJ, a n d i ^ i . 3 9 

Al-mudari indica tes the f u t u r e tense m e a n i n g w h e n i t is u s e d w i t h a 

f u t u r e tense a d v e r b s u c h as lij; o r some o t h e r par t i c les s u c h as ^ a n d e i j ^ ; 

or n e g a t i v e p a r t i c l e o f V; or w i t h par t i c les f o r juss ive o t h e r t h a n j j a n d U ; 

or w i t h one of s u b j u n c t i v e par t i c les j i j j i i^J i ^ i i . 4 0 

I b n A b i d i n m a i n t a i n s t h a t a c c o r d i n g to the j u r i s t s , al-mudari is 

essent ia l ly es tabl ished f o r the p r e s e n t tense m e a n i n g h o w e v e r there is a 

c o m m o n usage o f i t f o r the f u t u r e tense m e a n i n g m e t a p h o r i c a l l y as w e l l as 

l i t e r a l l y . 4 1 F r o m this p o i n t o f v i e w a d e c l a r a t i o n of i n t e n t m a d e i n the 

m o d e of al-mudari m u s t be a m e t a p h o r i c a l one. T h u s f o r the j u r i s t s al-

mudari'^ c o n v e y i n g of the p r e s e n t tense m e a n i n g entai ls to the c o n d i t i o n 

of a p r e s u m p t i v e tha t specifies i ts p r e s e n t tense m e a n i n g . 

I f there is n o p r e s u m p t i o n that indica tes tha t al-mudari is u s e d f o r 

the p r e s e n t o r f o r the f u t u r e tense m e a n i n g spec i f i ca l ly the e q u i v a l e n t o f i t 

s h o u l d be the s i m p l e present tense w h i c h indicates a n a c t i o n t h a t b e g a n i n 

the past , h a p p e n i n g n o w a n d w i l l c o n t i n u e to h a p p e n i n the f u t u r e . T h a t is 

to say i t i n c l u d e s the past , the p r e s e n t a n d the f u t u r e t i m e m e a n i n g 

a l t o g e t h e r . 4 2 A s a m a t t e r o f fact , al-mudari is u s e d i n the m e a n i n g o f 

s i m p l e present tense i n the c o m m e n t a r y of Majalla.43 

3. I m p e r a t i v e 

I m p e r a t i v e (amr) is the m o d e of a v e r b tha t d e m a n d s f r o m the 

addressee to execute a n a c t i o n after the t i m e of speech. T h i s m o d e 

connotes the f u t u r e tense m e a n i n g because the speaker o f i m p e r a t i v e 

d e m a n d s f r o m the addressee to p e r f o r m a n a c t i o n w h i c h is n o t executed 

y e t or to c o n t i n u e p e r f o r m i n g a n a c t i o n w h i c h has b e e n executed b u t n o t 

c o m p l e t e d yet . I n b o t h cases the a c t i o n w i l l be executed i n the f u t u r e 

t i m e . 4 4 

3 9 Abbâs Hasan, an-Nahwu'I-Wâfi, I , 54. 
4 0 Abbâs Hasan, an-Nahzou'l-WSft, I , 55. 56. 
4 1 I b n 'Âbidîn, Raddu'î-Mukhtâr, IV , 12. 
4 2 See Ediskun, Haydar, Yeni Türk Dilbilgisi, p. 180. 
4 3 A l i Haydar, Duraru'l-Hukkâm Sharhu MajalMi'l-Ahkâm, Istanbul 1330, I , 260. Özbalıkçı, Arap 

Dilinde Zaman Açısından Fiiller, p. 116-117. 
4 4 Abbâs Hasan, an-Nahwu'l-Wâfî, I , 61, özbalıkçı, Arap Dilinde Zaman Açısından Fiiller, p. 194. 
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V. Modes of Declaration of Intent 

A d e c l a r a t i o n , to be c o n s i d e r e d as a f o u n d i n g e l e m e n t o f a n act, 

m u s t be d e f i n i t e a n d earnest as w e l l as u n a m b i g u o u s i n i n d i c a t i n g t h a t 

ac t ion . I f a d e c l a r a t i o n is n o t ser ious a n d e x p l i c i t , i n a degree t h a t can n o t 

be t a k e n as b a r g a i n i n g o r as a p r o m i s e f o r a n a g r e e m e n t , can n o t be c o u n t 

as ' d e c l a r a t i o n of i n t e n t ' a n d does n o t i n i t i a t e a n y lega l t r a n s a c t i o n . 4 5 

D e c l a r a t i o n s of i n t e n t can be c a t e g o r i z e d as e x p l i c i t (sank) a n d 

i m p l i c i t (kinayah) a c c o r d i n g to its p o w e r a n d p r e c i s i o n i n d e n o t i n g i n t e n t . 

O n a large scale, th is p o w e r a n d p r e c i s i o n is re la ted to the tense a n d m o d e 

of the d e c l a r a t i o n : A m o d e that is es tabl ished spec i f i ca l ly to c o n v e y o n l y 

p r e s e n t o r o n l y f u t u r e tense m e a n i n g is ca l led e x p l i c i t w h i l e a m o d e t h a t 

conveys the p r o b a b i l i t y o f b o t h p r e s e n t a n d f u t u r e tense m e a n i n g is ca l led 

i m p l i c i t . 4 6 

V I . Categories of Explicit Declaration of Intent 

A . al-Madi ( the Past Tense M o d e ) 

I s l a m i c L e g a l scholars p r e f e r the p a s t tense m o d e , u n a n i m o u s l y , f o r 

" m a k i n g a n o f fer (ijab) a n d a c c e p t i n g a n o f fer (qabul)" w h i c h means 

d e c l a r a t i o n of i n t e n t . 4 7 T h e f o u n d a t i o n s o f t h e i r preference are: 

1) The pas t tense m o d e is the m o s t d e f i n i t e m o d e of express ing i n t e n t 

tha t e x i s t i n g i n the i n n e r w o r l d o f a p e r s o n a b o u t a n agreement . 

T h a t is because i t s h o w s t h a t the o w n e r of t h a t d e c l a r a t i o n has 

reached to the l e v e l o f c e r t a i n t y after b e i n g i n the levels o f 

r e f l e c t i o n , u n c e r t a i n t y a n d b a r g a i n i n g . 4 8 T h u s the use o f th is m o d e 

i n a d e c l a r a t i o n f i r m l y indicates t h a t there is n o b a r g a i n i n g or a 

p r o m i s e o f a g r e e m e n t a n y m o r e b u t the i n t e n t o f a n a g r e e m e n t 

a c t u a l l y i n exis tence . 4 9 T h a t is w h y i n the Q u r ' a n the pas t tense 

Az-Zarqâ', Mustafa A h m a d , al-Fiqhu'l-Islâmî fî Thaıvbihi'l-Jadîd, Dimashq 1965, I , 318, 319, 
332, 333; Ash-Shalabî; M u h a m m a d Mustafâ, al-Madkhal fi't-Ta'rif bi'l-Fiqhi'l-Islâmî wa 
Qaıoâidi'l-Milkiyyati wa'l-'Ukûdi fih, Bayrût 1985, d. 440. 
Siwâr, at-Ta'bîr, p. 313. 
Sanhûrî, Masâdiru'l-Haq, I , 85; Az-Zarqâ', Madkhal, I , 324; Siwâr, at-Ta'bîr, p. 313; A s h -
Shalabî, Madkhal, p. 443. 
Sanhûrî, Masâdiru'l-Haq, I , 85; Gencan, Tahir Nejat, Dilbilgisi, p. 189. 
'Alî al-Khafîf, Ahkâmu'l-Mu'âmalât, p. 188. 
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m o d e has been u s e d m a n y t imes f o r events t h a t w i l l take place i n 

the f u t u r e to des ignate the c e r t a i n t y of the i r m a n i f e s t a t i o n . 5 0 

I n terms o f c e r t a i n t y i n d e s i g n a t i n g m e a n i n g there is n o m o d e 

s t ronger t h a n the past tense. Th is is a r e f l e c t i o n of l i n g u i s t i c ru les as w e l l 

as social customs. For instance i n a n a u c t i o n sale w h e n the salesperson 

says " I s e l l " i t means " I a m a b o u t to s e l l " a n d does n o t create a n y l e g a l 

r e s p o n s i b i l i t y u n t i l h e says " I s o l d " i n the pas t tense m o d e . I s l a m i c l e g a l 

scholars are p e r f e c t l y r i g h t i n g i v i n g pre ference to the p a s t tense m o d e 

because o f i ts c e r t a i n t y i n c o n v e y i n g the m e a n i n g . H o w e v e r , as I b n u ' l -

H u m a m p o i n t s o u t , 5 1 a l t h o u g h i t is p r e f e r a b l e , to c o n f i n e the 

e s t a b l i s h m e n t of a l e g a l act to the pas t tense m o d e o n l y can n o t be 

accurate. 

2) T h e P r o p h e t (p .b .u .h . ) has a l w a y s used the pas t tense m o d e i n 

agreements . A c c o r d i n g to scholars w h o m a i n t a i n th is f o u n d a t i o n 

p u t f o r w a r d r a t i o n a l e tha t m a k i n g a n a g r e e m e n t is a l e g a l act t h a t is 

r e l a t e d to the Shari'ah, a n d the o n l y the L e g i s l a t o r (Shari') w o u l d 

d e c i d e b y w h i c h m o d e o f speech a n a g r e e m e n t s h o u l d be 

establ ished. T h e Shari', w h i c h is the P r o p h e t ( p . b . u . h . ) i n th is case, 

h a d been u s e d the pas t tense m o d e i n h i s agreements . T h u s a n 

a g r e e m e n t s h o u l d be r e c o g n i z e d i n pas t tense m o d e b e t w e e n the 

seller a n d the b u y e r . 5 2 

H o w e v e r , the a r g u m e n t t h a t the P r o p h e t m a d e a l l o f h i s 

agreements b y the pas t tense m o d e is n o t accurate. W e k n o w that there are 

some n a r r a t i v e s s h o w i n g t h a t he m a d e some o f h i s agreements w i t h 

i m p e r a t i v e m o d e . For instance , I b n ' U m a r relates that : " I w a s i n a j o u r n e y 

a c c o m p a n y i n g the P r o p h e t ( p . b . u . h . ) . I w a s o n ' U m a r ' s y o u n g a n d c r a n k y 

m a l e camel . The c a m e l w a s f o r g i n g ahead o f t e n b y j u m p i n g the q u e u e a n d 

' U m a r w a s y e l l i n g at h i m to g o back. W h e n this h a d h a p p e n e d m o r e t h a n 

once the P r o p h e t said: "Se l l i t to m e . " ' U m a r r e p l i e d : " I t is y o u r s , o 

Messenger o f A l l a h . " T h e P r o p h e t repeated: "Se l l i t to m e ! " U p o n th is 

insistence ' U m a r s o l d the c a m e l to the P r o p h e t ( p . b . u . h . ) . T h e n the P r o p h e t 

Al-Karadâghî, 'Alî Muhyi'd-Dîn, Mabdau'r-Rizâ' fi'î-'Ukûd, Bayrût 1985, I I , 850; Yazır, Hak 
Dini Kur'ân Dili, V I I , 4625. For isntance see Rûm 30/2; Kiyâmah 75/7, 8, 9; Mursalât 77/8, 9, 
10, 11. 
Ibnu'l-Humâm, Fathu'l-Qadîr, V , 75; Zayla'î, Tabyînu'l-Haqâiq, I I , 96. 
Al-Bâbartî, M u h a m m a d i b n Mahmûd, Sharhu'l-'lnâyah alâ-l-Hidayah, (on the marg in of 
Fathu'l-Qadir), Bulâq 1315-1317, V , 75; Mullâ Khusraw, Duraru'l-Hukkâm fî Sharhi Ghurari'l-
Ahkâm, Istanbul 1300, I , 406. 
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s a i d : " O A b d u l l a h , the son of ' U m a r ! K e e p the c a m e l , i t is y o u r s , a n d y o u 

can treat a n d t r a i n i t as y o u w i s h . " 5 3 

I n a n o t h e r hadith Jabir relates the f o l l o w i n g episode: " A s lave came 

a n d expressed h i s a l legiance to the P r o p h e t as h e w a n t s to i m m i g r a t e . T h e 

P r o p h e t d i d n o t k n o w h e w a s a slave. W h e n h i s master came to ask h i m 

the P r o p h e t ( p . b . u . h . ) sa id : "Se l l i t to m e . " H e b o u g h t th is s lave f o r the 

p a y m e n t of t w o b l a c k slaves, a n d a f ter th is occas ion h e d i d n o t accepted 

a n y b o d y ' s al legiances w i t h o u t a s k i n g f i r s t w h e t h e r t h e y are s lave or 

n o t . " 5 4 

These n a r r a t i o n s a p p r o v e t h a t the a r g u m e n t t h a t the pre ference o f 

the p a s t tense m o d e f o r d e c l a r a t i o n of i n t e n t is based o n t r a n s m i t t e d p r o o f 

(dalil naqli) is n o t accurate. Th is is because, i n these n a r r a t i o n s there is n o 

s i g n at a l l t h a t the P r o p h e t has r e n e w e d h i s i n i t i a l o f f e r "Se l l i t to m e " 

w h i c h is i n i m p e r a t i v e m o d e b y a pas t tense m o d e such as " I b o u g h t i t " . 

T h i s means t h a t the P r o p h e t ' s speech of " s e l l i t to m e " i n i m p e r a t i v e m o d e 

w a s c o n s i d e r e d as a v a l i d o f f e r i n g a n d the a g r e e m e n t w a s es tab l i shed b y 

the acceptance of the o t h e r p a r t y . 

I t is w e l l k n o w n t h a t the L e g i s l a t o r (Shdri) has m a i n t a i n e d the m o s t 

o f p r e v i o u s A r a b c u s t o m s i n I s l a m b y a d j u s t i n g t h e m to n e w p r i n c i p l e s o f 

l e g i s l a t i o n . I n h i s i n t e r p r e t a t i o n o f " b y the L e g i s l a t o r " i n the e x p r e s s i o n of 

H i d a y a h ' s " T h e p a s t tense m o d e (al-mddi) is h o l d b y the L e g i s l a t o r " I b n u ' l -

H u m a m says t h a t " T h e r e w a s a c u s t o m of m a k i n g agreements w i t h th is 

m o d e b e f o r e I s l a m , a n d i t has c o n f i r m e d t h a t c u s t o m . " 5 5 T h i s s h o w s t h a t 

the r e a s o n f o r the pre ference o f the pas t tense m o d e i n agreements b y the 

j u r i s t is a c u s t o m b u t n o t a r e v e l a t i o n . V a h i d u ' d - D i n Sivar w h o s t u d i e d 

th is issue i n deta i l s also m a i n t a i n s the i d e a t h a t the reason f o r the scholars ' 

pre ference o f the pas t tense m o d e s h o u l d be the c u s t o m n o t the 

r e v e l a t i o n . 5 6 

A h m a d F a h m i A b u ' s - S u n n a h , w h o has a c o m p r e h e n s i v e w o r k o n 

the C u s t o m i n I s l a m i c l a w , m a i n t a i n s t h a t the m a i n c r i t e r i o n i n 

d e t e r m i n i n g w h e t h e r a d e c l a r a t i o n of i n t e n s i o n is l i t e r a l o r m e t a p h o r i c a l is 

c u s t o m . H e says t h a t " W h e t h e r i n the L e g i s l a t o r ' s speech o r i n the speech 

o f the p e o p l e w h o m a k e a n a g r e e m e n t , the speaker loads to h i s speech a 
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5 6 Siwâr, Ta'bîr, p. 316. 
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m e a n i n g t h a t accords to the c u s t o m o f the c o m m u n i t y tha t the speech has 

been a r t i c u l a t e d a m o n g t h e m . (. . .) . . . F o r ins tance , i n a n a g r e e m e n t o f 

s e l l i n g the r u l e is b e i n g establ ished b y the pas t tense m o d e b y b o t h par t ies 

o f agreement . I f the d e c l a r a t i o n o f i n t e n t is es tabl ished w i t h a p r e s e n t 

tense m o d e there s h o u l d be a n a d d i t i o n a l p r o v i s i o n that th is d e c l a r a t i o n 

suggests o n l y p r e s e n t tense m e a n i n g or has b e e n u s e d w i t h the i n t e n t o f 

the p r e s e n t tense m e a n i n g . The scholars o f I s l a m i c l a w h a v e e x c l u d e d the 

p e o p l e o f H a r i z m f r o m this p r i n c i p l e ( the p r i n c i p l e o f the a d d i t i o n a l 

p r o v i s i o n or the i n t e n t i n a d e c l a r a t i o n m a d e i n the present tense m o d e ) 

w h o u s e d to use the p r e s e n t tense m o d e (al-mudari') f o r the p r e s e n t tense 

m e a n i n g o n l y , t h a t is to say t h a t t h e i r d e c l a r a t i o n i n p r e s e n t m o d e 

establishes a n a g r e e m e n t w i t h o u t a n y a d d i t i o n a l p r o v i s i o n or i n t e n t . 5 7 

A s w e p o i n t e d o u t ear l ier , A b u ' s - S u n n a h declares here tha t the 

c u s t o m can t r a n s f o r m the m e a n i n g o f a n i m p l i c i t a n d m e t a p h o r i c a l 

express ion i n t o a n e x p l i c i t a n d l i t e r a l one. I t is t r u e t h a t al-mudari can be 

u s e d f o r a d e c l a r a t i o n o f i n t e n t subject o f b o t h the p r e s e n t a n d the f u t u r e ; 

because of the c u s t o m of the p e o p l e o f H a r i z m i t became l i a b l e f o r a 

d e f i n i t e a n d e x p l i c i t d e c l a r a t i o n o f i n t e n t w h i c h establishes a l e g a l 

agreement . T h u s , i f a m o d e of express ion is u s e d to use i n e s t a b l i s h i n g a 

l ega l a g r e e m e n t , tha t m o d e becomes a n e x p l i c i t means of express ion j u s t 

l i k e the pas t tense m o d e . T h i s is because a l a n g u a g e is a c o m m o n p r o p e r t y 

of a c o m m u n i t y a l toge ther , n o t b e l o n g i n g to o n l y some of t h e m or a class 

of i t . The l a n g u a g e is also a l i v i n g o r g a n i s m . T h i s o r g a n i s m , j u s t l i k e o t h e r 

l i v i n g b e i n g s exh ib i t s some changes d u r i n g the course of t i m e , a n d this is a 

n a t u r a l a n d p e r f e c t l y n o r m a l d e v e l o p m e n t . 

T h e r o l e o f c u s t o m i n c h a n g i n g the m e a n i n g o f a d e c l a r a t i o n m a d e 

w i t h a m e t a p h o r i c a l express ion to a n e x p l i c i t is best a r t i c u l a t e d b y a l -

Q a r a r a f i . For h i m , the t e s t i m o n y (shahadah) s h o u l d be m a d e w i t h the 

p r e s e n t tense m o d e (al-mudari'), the s e l l i n g a g r e e m e n t w i t h the pas t (al -

madi), w h i l e the d i v o r c e w i t h the pas t tense m o d e or w i t h the f o r m of 

ac t ive p a r t i c i p l e (ismu'l-fa'il). I f the pas t tense m o d e or the act ive p a r t i c i p l e 

f o r m h a p p e n e d to be u s e d f o r the t e s t i m o n y , o r the p r e s e n t tense m o d e f o r 

d i v o r c i n g t h e y w o u l d n o t in i t ia tes those act ions. Th is is because the use of 

d i f f e r e n t m o d e s a n d f o r m s f o r d i f f e r e n t l e g a l act ions d e p e n d s o n the 

c u s t o m of the p e o p l e n o t o n the j u r i s t s ' w h i m . T h u s , the m e a n i n g l o a d e d 

to a n u t te rance b y the c u s t o m becomes a n e x p l i c i t m e a n i n g f o r t h a t 

specif ic ut terance . A f t e r th is p o i n t , because of the expl ic i tness i n 

Abu's-Sunnah, al-'Urfu wa'l-'Adah, p. 70. 
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s i g n i f i c a t i o n of m e a n i n g , the j u d g e can base h i s j u d g m e n t o n t h a t speci f ic 

u t te rance set t led f o r t h a t m e a n i n g b y the c u s t o m ; the mufti can g i v e h i s 

fatwd w i t h o u t f u r t h e r i n v e s t i g a t i n g the i n t e n t o f the speaker . 5 8 

" I f the c u s t o m change i n t i m e a n d the pas t tense m o d e becomes 

c u r r e n t f o r the t e s t i m o n y a n d the p r e s e n t tense m o d e becomes c u r r e n t f o r 

e s t a b l i s h i n g a n a g r e e m e n t , the j u d g e can base h i s decis ions o n those n e w 

m o d e s , besides i t w o u l d n o t be p e r m i s s i b l e to use the p r e v i o u s c u s t o m 

a n y m o r e . C o n s e q u e n t l y the d i f ferences b e t w e e n the m o d e s o f d e c l a r a t i o n 

o f i n t e n t c o m e f r o m c u s t o m s , a n d t h e y w o u l d change a c c o r d i n g to the 

changes i n c u s t o m s . " 5 9 

B. al-Muddri ( the Present Tense M o d e ) 

A v e r b a r t i c u l a t e d i n the muddri f o r m is p o t e n t i a l l y p r e s u m p t i v e 

f o r p r e s e n t as w e l l as f o r the f u t u r e , unless s p e c i f i e d f o r o n e o f those 

a l t e r n a t i v e s b y a n a d d i t i o n a l i n d i c a t i o n . 6 0 T h u s , i t c o n v e y s its m e a n i n g 

m e t a p h o r i c a l l y as l o n g as there is n o o t h e r d e t e r m i n e r . Th is m e a n s t h a t a n 

a g r e e m e n t can n o t o r i g i n a t e i f a d e c l a r a t i o n is m a d e b y the muddri f o r m 

because of the f u t u r e tense i m p l i c a t i o n i n its m e a n i n g . I n s u c h as a case i t 

is c o n s i d e r e d t h a t the a i m o f the d e c l a r a t i o n is to m a k e a d e a l o r p r o m i s i n g 

f o r a n a g r e e m e n t n o t the a g r e e m e n t itself . T h a t is to say w i t h o u t c o n f i n i n g 

al-muddri"s m e a n i n g to the p r e s e n t tense i t is n o t c o n s i d e r e d as a 

d e c l a r a t i o n o f i n t e n t , thus a n a g r e e m e n t m a d e s u c h a s ta tement is 

c o n s i d e r e d n o n e x i s t e n t . T h i s m e a n s also a l e g a l a g r e e m e n t can n o t be 

es tab l i shed w i t h a s t a t e m e n t i n the muddri f o r m w i t h the p r e f i x o f ^ o r 

the p r e p o s i t i o n of t i j * w h i c h c o n f i n e al-muddri to the f u t u r e tense 

m e a n i n g . 6 1 

Al-Muddri indica tes the p r e s e n t tense m e a n i n g i n the f o l l o w i n g 

c i r c u m s tances : 6 2 

1) T h e use o f al-muddri w i t h one o f a d v e r b o f t i m e : al-muddri can be 

s p e c i f i e d b y a n a d v e r b o f t i m e s u c h as For instance w h e n a 

seller says dL«J " I a m s e l l i n g to y o u k n o w " a n d the b u y e r 

Al-Qarâfî, al-Furûq, I , 53. 
Al-Qarâfî, al-Furûq, IV , 59, 60. 
Abbâs Hasan, an-Nahwu'l-Wâfî, I , 54. 
Ibnu'l-Humâm, Fathu'l-Qadir, V , 75-76; Al-Bâbartî, al-'lnâyah, V , 75; I b n 'Âbidîn, Raddu'l-
Mukhtâr, IV , 12; A l i Haydar, Duraru'l-Hukkâm, I , 261. 
Siwâr, Ta'btr, p. 321, 322. 
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r e s p o n d s j ^ l c S j ^ ' " I a m b u y i n g n o w " a s e l l i n g a g r e e m e n t 

becomes es tab l i shed b e t w e e n t h e m . 6 3 

2) T h e use of al-muddri f o r the p r e s e n t tense w i t h e x t e r n a l 

evidences : I f al-muddri' is u s e d at m a r r i a g e s e t t l e m e n t i t indica tes 

a p r e s e n t tense m e a n i n g because th i s a g r e e m e n t is es tabl i shed 

af ter a p e r i o d of e n g a g e m e n t w h i c h p r o v i d e s e n o u g h t i m e to the 

p a r t i e s to t h i n k a b o u t the m a r r i a g e b e f o r e t h e i r d e c i s i o n . Since 

there is n o p r o s p e c t o f i n t e r p r e t i n g a d e c l a r a t i o n m a d e at the 

c o u n c i l o f m a r r i a g e as a p r o m i s e or d e a l i n g w i t h a reference to 

the f u t u r e t i m e , al-muddri' m u s t i n d i c a t e a p r e s e n t tense m e a n i n g 

i n the case o f m a r r i a g e agreement . I n s u c h a c i r c u m s t a n c e there 

are e x t e r n a l evidences requi res th is i n t e r p r e t a t i o n o f s p e c i f y i n g 

the m e a n i n g o f al-muddri' to the p r e s e n t tense, s u c h as i n v i t i n g 

p e o p l e to the c e r e m o n y , w e a r i n g w e d d i n g dress a n d g o w n b y the 

p a r t i e s o f the agreement . These e x t e r n a l evidences p r e v e n t the 

i n t e r p r e t a t i o n of al-muddri' f o r the f u t u r e tense m e a n i n g , a n d the 

a g r e e m e n t can be es tabl i shed w i t h th is m o d e , i.e. w i t h the m o d e 

of al-muddri'.64 

R e g a r d i n g this issue I b n u ' l - H u m a m says: " I f a m a n says a d d r e s s i n g 

to a w o m a n S^jj"] " I m a r r y w i t h y o u " i n the f i r s t p e r s o n muddri a n d the 

w o m a n r e s p o n d s as ^Jc, c ? - j j " I m a r r i e d w i t h y o u " i n the f i r s t p e r s o n 

mddi, a m a r r i a g e a g r e e m e n t conc ludes a n d becomes v a l i d . I n response to a 

m a n ' s s ta tement i n i m p e r a t i v e m o d e dzj j j " " m a r r y y o u r d a u g h t e r w i t h 

m e " i f a f a t h e r says c~Us " I d i d " the a g r e e m e n t becomes es tabl i shed a n d 

v a l i d ( . . .) . . . Since the m a r r i a g e a g r e e m e n t is a n o n - d e a l i n g act al-muddri' 

u s e d i n th is a g r e e m e n t l o a d s the p r e s e n t tense m e a n i n g o n l y a n d leads to 

the e s t a b l i s h m e n t o f the agreement . T h i s is n o t because al-muddri' is 

f o r m e d s p e c i f i c a l l y f o r c o n s t i t u t i n g agreements b u t because i n th is specia l 

c i r c u m s t a n c e i t expresses the i n t e n t o f the speaker f o r the a g r e e m e n t 

u n d o u b t e d l y . " 6 5 

O n e of the e x t e r n a l evidences to s p e c i f y al-muddri' to the p r e s e n t 

tense m e a n i n g is the i n t e n t o f the speaker. I f one uses al-muddri' w i t h the 

6 3 Al-Haskafî, M u h a m m a d i b n 'Alî, ad-Durru'l-Mukhtâr (on the marg in of Raddu'l-Mukhtâr), 
IV , 12. 

6 4 Abû Zahrâ' , M u h a m m a d , al-Milkiyyatu wa Nazariyyatu'l-'Akd fi'sh-Sharîati'l-lslâmiyyah, 
Dâru'l-Fikri'l- 'Arabî, al-Qâhirah 1976, see footnote # 2 at p. 211. 

6 5 Ibnu'l-Humâm, Fathu'l-Qadtr, I I , 345. 
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i n t e n t o f the p r e s e n t i t ind ica tes the p r e s e n t tense m e a n i n g because o f th is 

e x t e r n a l e v i d e n c e of i n t e n t . K a s a n i ( d . 587/1191) says: " T h e o f f e r i n g a n d 

the acceptance can be d o n e s o m e t i m e s b y al-mddi a n d s o m e t i m e s b y al-

muddri' ( . . . ) . T h e e x a m p l e of the al-muddri': a m a n ' s s ta tement o f li» d l i * fJ\ 

lisC " I se l l th is t h i n g to y o u f o r s u c h a n d s u c h " w i t h the i n t e n t o f 

o f f e r i n g , a n d the acceptance of the addressee b y d e c l a r a t i o n o f c - ^ l " I 

b o u g h t i t " o r vice versa. O r , i f a m a n says " I s o l d i t " i n response to a 

m a n ' s s t a t e m e n t o f lisC li» d l i * ^ j i i ! " I sel l th is t h i n g f o r s u c h a n d s u c h 

to y o u " w i t h the i n t e n t o f o f f e r i n g , or vice versa. W i t h these s ta tements a l l 

necessary e lements o f a n a g r e e m e n t becomes exis tent a n d the a g r e e m e n t 

sets u p . H e r e w e take the i n t e n t i n the c o n s i d e r a t i o n because there is a 

n e e d to d e t e r m i n e w h i c h m e a n i n g is the g o a l o f the s t a t e m e n t since i t is 

c u s t o m a r y to use t h e j * i i m o d e f o r the f u t u r e as w e l l a l t h o u g h 

m e t a p h o r i c a l l y . " 6 6 

Al-Muddri expresses the p r e s e n t tense m e a n i n g w i t h ev idence of 

i n t e n t . I b n u ' l - H u m a m i l l u s t r a t e s th is as f o l l o w s : " A c c o r d i n g to a l -

M a r g h i n a n i ( d . 594/1197) a n a g r e e m e n t can n o t be es tab l i shed w i t h a 

f u t u r e tense m o d e (al-istiqbdl). H o w e v e r th is can be t r u e o n l y w h e n the 

p a r t i e s d o n o t c o n f i r m each o t h e r a b o u t t h a t the d e c l a r a t i o n is u t t e r e d f o r 

the p r e s e n t tense m e a n i n g . O n the o t h e r h a n d , i f the par t ies c o n f i r m each 

o t h e r t h a t the d e c l a r a t i o n is m a d e i n th i s m o d e w i t h the i n t e n t o f 

o r i g i n a t i n g a s e l l i n g a g r e e m e n t , the a g r e e m e n t has been es tabl i shed 

a c c i d e n t a l l y w i t h th is d e c l a r a t i o n m a d e i n the f u t u r e tense m o d e because 

the f u t u r e tense m o d e can i n d i c a t e the p r e s e n t tense m e a n i n g too. T h u s 

the a g r e e m e n t can be es tabl i shed b y i n t e n t ( . ) . T h e e x a m p l e o f th is is t h a t 

w h e n a sel ler says w i t h the i n t e n t o f the o f f e r i n g lisC li» d l i * {J\ " I se l l th is to 

y o u f o r s u c h a n d s u c h " a n d the b u y e r says o i^T " I b u y i t " a n a g r e e m e n t is 

c o n s i d e r e d to be es tab l i shed a n d c o m p l e t e d . T h e m o d e of the f u t u r e tense 

w h i c h can be u s e d to es tabl ish a n a g r e e m e n t w i t h the i n t e n t o f the p r e s e n t 

tense m e a n i n g is al-muddri... I n t e r m s of o r i g i n a t i n g a n a g r e e m e n t w i t h 

the i n t e n t there is n o di f ferences b e t w e e n the u t te rance o f " I s o l d " a n d 

the u t t e r a n c e of " I s e l l . " T h u s , a n a g r e e m e n t does n o t be es tab l i shed 

e v e n w i t h the u t t e r a n c e o f " I s o l d " i f i t is a r t i c u l a t e d as a joke . H e n c e 

a l - M a r g h i n a n i ' s a r g u m e n t o f " a n a g r e e m e n t can be es tab l i shed b y the al-

6 6 Kâsânî, Badâi', V I , 529. 
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madi o n l y a n d can n o t be es tabl i shed the f u t u r e tense m o d e " is 

m e a n i n g l e s s . " 6 7 

3) I f a c o m m u n i t y is a c c u s t o m e d to use al-mudari i n the present tense 

m e a n i n g th is const i tutes a n ev idence to i n t e r p r e t al-mudari i n the 

p r e s e n t tense m e a n i n g . A c c o r d i n g to I b n N u j a i m (d . 970/1562) i f 

the p e o p l e of a r e g i o n d o n o t use al-mudari ' f o r the present tense 

m e a n i n g o n l y there is a n e e d to d e t e r m i n e its t i m e b y the i n t e n t o f 

the speaker; w h i l e the p e o p l e o f a r e g i o n a c c u s t o m e d to use i t o n l y 

f o r the p r e s e n t tense m e a n i n g there is n o n e e d to d o so as i t is the 

case f o r the p e o p l e of H a r i z m . 6 8 T h u s , i t is r e q u i r e d to cons ider al-

mudari' as a l i t e r a l a n d e x p l i c i t d e c l a r a t i o n o f i n t e n t w h e n i t is u s e d 

i n the p r e s e n t tense m e a n i n g i n a people ' s c u s t o m . 

There w o u l d n o t be a n y di f ferences b e t w e e n al-madi a n d al-mudari 

w h e n i t is u n d e r s t o o d w i t h the h e l p o f a n y p r e s u m p t i o n (al-qarinah) t h a t i t 

is u s e d f o r the present tense m e a n i n g . 6 9 I n fact , as e x p l a i n e d ear l ier , al-madi 

w h i c h is p r e f e r r e d f o r the d e c l a r a t i o n o f i n t e n t indica tes the p r e s e n t tense 

m e a n i n g , w h e n i t is u s e d f o r d e c l a r a t i o n of i n t e n t at the m e e t i n g o f 

agreement . 

There m u s t n o t be a n y u n c e r t a i n t y a b o u t the use of the p r e s e n t 

tense i n T u r k i s h i n a l e g a l d e c l a r a t i o n . Th is is because the p r e s e n t tense i n 

T u r k i s h , u n l i k e al-mudari i n A r a b i c , does n o t c o n v e y the f u t u r e tense 

m e a n i n g w h e n i t is u s e d w i t h o u t a p r e s u m p t i o n c o n f i n i n g its m e a n i n g f o r 

the present . To p u t f o r w a r d the concerns a b o u t the A r a b i c al-mudari f o r 

the T u r k i s h p r e s e n t tense s h o u l d be c o n s i d e r e d m a k i n g a m e a s u r e w i t h a 

d i f f e rence (qiyas ma'al-fariq) w i t h o u t t a k i n g i n t o account above m e n t i o n e d 

di f ferences b e t w e e n T u r k i s h a n d A r a b i c . H e n c e , there s h o u l d n o t be a n y 

d o u b t i n e s t a b l i s h i n g a l ega l a g r e e m e n t w i t h the p r e s e n t tense i n T u r k i s h . 

I n th is contex t , there is a n e e d to e x p l a i n a n issue a b o u t the 

m a r r i a g e agreement . T h e scholars o f the H a n a f i s chool says i n the 

m a r r i a g e a g r e e m e n t i f the o f f e r i n g (al-ijab) is m a d e i n the f u t u r e m o d e the 

acceptance s h o u l d be d o n e s u r e l y i n the pas t tense m o d e . W h y this is so 

Ibnu'l-Humâm, Fathu'l-Qadir, V , 76, Ash-Shalabî, A h m a d , Hashiyah 'alâ Tabyini'l-Haqâyiq, 
Bulâq 1314, IV , 4. Also see A l i Haydar, Duraru'l-Hukkâm, I , 260-261. 
I b n N u j a y m , Zaynu'd-Dîn Ibrâhîm, al-Bahru'r-Râiq Sharhu Kanzi'd-Daqâiq, Dâru'l-Kutubi'l-
' I l m i y y a h , Bayrût 1997, V , 264, 443. 
'Alî al-Khafîf, Ahkâmu'l-Mu'âmalât, p. 189. 
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w h i l e the o f f e r i n g can be m a d e i n the f u t u r e tense is a q u e s t i o n needs to be 

a n s w e r . A closer l o o k to the f u t u r e tense g ives the a n s w e r : 

T h e w o r d o f al-mustaqbal ( the f u t u r e ) i n the I s l a m i c l e g a l sources is 

u s e d f o r the f u t u r e tense a n d c o n s t i t u t e d f r o m al-muddri' w i t h n o 

p r e s u m p t i v e evidences f o r the p r e s e n t o r al-muddri' w i t h ^ a n d a n d 

i m p e r a t i v e s as w e l l . 7 0 T h e i m p e r a t i v e s a n d al-muddri' w i t h p r e s u m p t i v e 

evidences f o r the p r e s e n t tense can be u s e d i n o f f e r i n g i n the m a r r i a g e 

a g r e e m e n t w h i l e al-muddri' w i t h ^ a n d Jsy* can be u s e d n e i t h e r f o r 

o f f e r i n g n o r f o r acceptance. T h e i d e a o f the necessi ty o f al-mddi i n 

acceptance of a n o f f e r m a d e i n al-muddri' w i t h n o p r e s u m p t i o n f o r the 

p r e s e n t s h o u l d be v a l i d o n l y i n the case t h a t i t is u s e d w i t h the a i m of 

i m p e r a t i v e . H o w e v e r , the i m p e r a t i v e is n o t u s e f u l f o r acceptance t h a t is 

w h y i t is a necessary to use al-mdd i n a c c e p t i n g a n o f f e r m a d e i n 

i m p e r a t i v e . O n the o t h e r h a n d since al-muddri' is u s e f u l f o r b o t h o f f e r i n g 

a n d a c c e p t i n g i t m u s t be v a l i d to use al-muddri' i n a c c e p t i n g o f a m a r r i a g e 

o f f e r m a d e al-muddri', e v e n w i t h n o p r e s u m p t i o n t h a t i t is u s e d f o r the 

p r e s e n t , a n d the a g r e e m e n t s h o u l d be es tab l i shed w i t h th is acceptance. A s 

w e a l r e a d y m e n t i o n e d , d u e to its u n i q u e r e q u i r e m e n t s , al-muddri' u s e d i n 

the m a r r i a g e a g r e e m e n t is c o n s i d e r e d to be a n e x p l i c i t express ion . 

M o r e o v e r , i f al-muddri' is a c c u s t o m e d i n a people ' s usage f o r b o t h o f f e r i n g 

a n d a c c e p t i n g there w o u l d be n o p r o b l e m i n u s i n g i t i n th is sense, i.e. f o r 

b o t h o f f e r i n g a n d a c c e p t i n g i n a m a r r i a g e agreement . 

F i n a l l y , the s t r u c t u r e I s l a m i c l a w i n g e n e r a l n o t i n f a v o r of 

f o r m a l i s m . T h e m a i n p r i n c i p l e is the i d e a t h a t e v e r y l e g a l act s h o u l d be 

based o n i n t e n t . T h e a r g u m e n t t h a t i n I s l a m i c l a w the d e c e l e r a t i o n of 

i n t e n t is r e s t r i c t e d to be m a d e o n l y w i t h a speci f ic f o r m o f v e r b s , i.e. w i t h 

al-mddi, is q u i t e c o n t r a d i c t o r y to its g e n e r a l a p p r o a c h . Al-Muddri w h i c h 

c o n v e y s p r e s e n t tense m e a n i n g , p e r f e c t l y expresses a m e a n i n g e x p l i c i t l y 

a n d u n a m b i g u o u s l y j u s t l i k e al-mddi, w h i c h c o n v e y s a pas t tense m e a n i n g , 

does. I s l a m i c l ega l scholars h a v e p r e f e r r e d al-mdd f o r the d e c l a r a t i o n o f 

i n t e n t i n e s t a b l i s h i n g a l e g a l a g r e e m e n t j u s t because o f i ts c e r t a i n t y . T h i s 

does n o t m e a n a d e c l a r a t i o n can n o t be r e a l i z e d o t h e r t h a n th i s m o d e at 

a l l . 7 1 M o r e o v e r , i t is u n l i k e l y t h a t the p r o m o t e r o f a n a p p r o a c h w h o 

accepts the v a l i d i t y o f a n a g r e e m e n t e v e n w i t h a ges ture , i n c e r t a i n 

c i r c u m s t a n c e s , w o u l d advocate the idea o f a n a g r e e m e n t can n o t be 

es tab l i shed w i t h al-muddri. 

7 0 See Ibnu'l-Humâm, Fathu'I-Qadir, I I , 345, V , 76. 
7 1 Ibnu'l-Humâm, Fathu'l-Qadtr, V , 75, I I , 344, 345, Zarqâ', Madkhal, I , 324. 
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C. Al-Amr (The I m p e r a t i v e M o d e ) 

T h e m o d e of i m p e r a t i v e conveys the f u t u r e tense m e a n i n g . 

A c c o r d i n g to the scholars o f the H a n a f i School , because of this f ea ture of 

the i m p e r a t i v e a l ega l a g r e e m e n t can n o t be es tabl ished w i t h th is m o d e . 

H o w e v e r i t is accepted that i n some e x c e p t i o n a l c i rcumstances i t can be 

u s e d to i n i t i a t e cer ta in types o f l e g a l set t lement . 

A c c o r d i n g to H a n a f i s the i m p e r a t i v e m o d e can i n d i c a t e a w i s h o r a 

d e a l f o r a l ega l se t t l ement b u t n o t a d e c l a r a t i o n o f i n t e n t because o f i ts 

c o n v e y i n g o f f u t u r e tense m e a n i n g . A s p o i n t e d o u t b y A l i H a y d a r , a 

c o m m e n t a t o r o f M a j a l l a h , a n i m p e r a t i v e does n o t i n d i c a t e the p r e s e n t 

tense m e a n i n g e v e n i f i t is i n t e n d e d . 7 2 T h e i m p e r a t i v e m o d e designates 

o n l y a f u t u r e tense m e a n i n g j u s t l i k e al-muddri' w i t h p r e f i x ^ or the 

p a r t i c l e e i _ ^ . 7 3 For ins tance , i f a b u y e r addresses to a seller " s e l l th is 

m e r c h a n d i s e to m e f o r s u c h a n d such m o n e y " a n d the seller repl ies " I s o l d 

i t , " the a g r e e m e n t can n o t be c o m p l e t e d unless the b u y e r v e r i f i e s th is b y 

his s ta tement " I b o u g h t i t . " The same r u l e appl ies i f a n of fer is i n i t i a t e d b y 

the seller w i t h a n i m p e r a t i v e m o d e a n d i t is accepted b y the b u y e r , the 

a g r e e m e n t can n o t be c o m p l e t e d u n t i l r e a f f i r m a t i o n of the o f fer b y the 

seller w i t h a s ta tement o f " I s o l d i t . " T h i s is because g e n e r a l l y a s e l l i n g 

p r o c e d u r e starts b y b a r g a i n i n g . T h e se t t l ement proceeds o n l y after a n 

a g r e e m e n t has been reached a b o u t the p r i c e o f m e r c h a n d i s e b e t w e e n the 

b u y e r a n d the seller. T h u s a d e c l a r a t i o n of i n t e n t b y a n i m p e r a t i v e m o d e 

does n o t c o n v e y the m e a n i n g o f o f f e r i n g or acceptance b u t a des i re to i t . A 

desire o f a n of fer o r a n acceptance can n o t be c o n s i d e r e d as the o f fer or the 

acceptance themselves . F r o m this p o i n t o f v i e w , i n the above m e n t i o n e d 

examples the second d e c l a r a t i o n m a d e i n the al-mddi f o r m , i n response to 

a n i m p e r a t i v e , is c o n s i d e r e d as a n i n i t i a t i v e o f f e r i n g . H e n c e , i f there is n o 

o t h e r d e c l a r a t i o n of i n t e n t comes f r o m the o t h e r p a r t y of the same 

m e e t i n g ; there exists o n l y one o f the t w o r e q u i r e d dec lara t ions of i n t e n t f o r 

a s e l l i n g agreement . A n d , th is w o u l d n o t be e n o u g h to establ ish the 

a g r e e m e n t . 7 4 

7 2 A l i Haydar, Duraru'l-Hukkâm, I , 262. 
7 3 Al-Fatâvâ'l-Hindiyyah, 3 r d edit ion, Diyarbakır 1973 (Ofset), I I I , 4, Ibnu'l-Humâm, Fathu'l-

Qadîr, V , 76. 
7 4 Jassâs, Ahkämu'l-Qur'än, I I , 129; Sarakhsî, al-Mabsût, X I I , 109; Kâsâni, Badâi', V I , 529; I b n u ' l -

Humâm, Fathu'l-Qadtr, V , 75; A l i Haydar, Majallah, I , 263. 
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N e v e r t h e l e s s , the H a n a f i j u r i s t s e x e m p t the f o l l o w i n g s f r o m the 

p r i n c i p l e t h a t a n a g r e e m e n t can n o t be f o u n d o n a d e c l a r a t i o n m a d e i n the 

i m p e r a t i v e f o r m : 

1. S e l l i n g A g r e e m e n t i n C e r t a i n C i r c u m s t a n c e s 

I n a n a r r o w f r a m e w o r k , the i m p e r a t i v e f o r m is c o n s i d e r e d to be a 

v a l i d as o f f c e r t a i n verbs i n a s e l l i n g agreement . I f the i m p e r a t i v e f o r m is 

one o f those requi res o f f e r i n g a n d acceptance b e f o r e i t a s e l l i n g a g r e e m e n t 

can be es tabl i shed w i t h i t because i n this case the i m p e r a t i v e m o d e 

necessari ly denotes a present tense m e a n i n g . For instance , i f a seller says 

" G i v e the m o n e y " or " B e n e f i t f r o m i t " i n response to the b u y e r ' s s ta tement 

" I b o u g h t this g o o d f r o m y o u f o r s u c h a n d s u c h m o n e y , " the s e l l i n g 

a g r e e m e n t establishes since the o w n e r ' s express ion of " G i v e the m o n e y " 

or " B e n e f i t f r o m i t " necessari ly connotes the s ta tement of " I s o l d " has b e e n 

t o l d b e f o r e i t . I n fact , the f o r m e r t w o expressions are u s e d i n th is contex t i n 

the m e a n i n g of " I s o l d i t , g i v e the m o n e y " or " I s o l d i t , b e n e f i t f r o m i t . " 

T h u s , the a g r e e m e n t has been es tabl i shed w i t h a n u n t o l d b u t i m p l i e d 

s ta tement of " I s o l d i t " as a p r e r e q u i s i t e o f the expressions of " g i v e the 

m o n e y " o r " b e n e f i t f r o m i t " n o t b y the expressions t h e m s e l v e s . 7 5 T h u s , the 

i m p e r a t i v e s here are c o n s i d e r e d j u s t l i k e al-mddi. H o w e v e r , al-mddi denotes 

the e s t a b l i s h m e n t of the se t t l ement d i r e c t l y w i t h i ts d i c t i o n a r y m e a n i n g 

w i l e the i m p e r a t i v e w i t h a n a d d i t i o n a l m e a n i n g as a p r e r e q u i s i t e o f i t . 7 6 

T h u s , the g o a l is n o t a f o r m a l i s t i c insistence o n the surface m e a n i n g of a n 

ut terance b u t to get the rea l m e a n i n g u n d e r s t o o d f r o m i t . 7 7 

2. M a r r i a g e A g r e e m e n t 

A c c o r d i n g to H a n a f i s a s ta tement m a d e i n i m p e r a t i v e m o d e is 

accepted as a v a l i d d e c l a r a t i o n o f i n t e n t i n m a r r i a g e agreements . F o r 

instance , i f a m a n addresses to a w o m a n " M a r r y m e w i t h y o u " a n d the 

w o m a n repl ies " I m a r r i e d y o u w i t h m e " the a g r e e m e n t establishes. T h e 

reasons f o r th is r e s u l t are: 
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7 5 Ibnu'l-Humâm, Fathu'l-Qadtr, V, 75; A l i Haydar , Majallah, I , 263; Zarqâ', Madkhal, I , 375. 
7 6 Ash-Shalabî, Hâshiyah 'alâ Tabyîni'l-Haqâiq Sharhi Kanzi'd-Daqâiq, IV, 4, I b n N u j a y m , al-

Bahru'r-Raqâiq, V , 443. 
7 7 Sanhûrî, Masâdiru'l-Haq, I , 93. 
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a. T e x t u a l E v i d e n c e 

A c c o r d i n g to a n a l o g y (al-qiyâs) i n I s l a m i c l a w , the m a r r i a g e 

a g r e e m e n t can n o t be c o m p l e t e d w i t h dec lara t ions w h i c h is one of t h e m i n 

the i m p e r a t i v e the o t h e r i n the al-mâdî m o d e s since the i m p e r a t i v e means a 

p r o m i s e because of i ts f u t u r e tense c o n n o t a t i o n . H o w e v e r , o n a c c o u n t of 

the f o l l o w i n g n a r r a t i v e s al-qiyâs is a b a n d o n e d a n d the e s t a b l i s h m e n t of the 

m a r r i a g e a g r e e m e n t w i t h a d e c l a r a t i o n i n i m p e r a t i v e m o d e is v a l i d a t e d as 

a p p r o b a t i o n (istihsân). 

A c c o r d i n g to a n a r r a t i v e a c o m p a n i o n o f the P r o p h e t , B i lâ l , goes to 

a t r i b e a n d asks t h e m to m a r r y h i m w i t h a w o m a n f r o m the i r t r ibe . W h e n 

he has b e e n r e f u t e d b y t h e m h e says " I f the P r o p h e t d i d n o t o r d e r m e to 

m a r r y a w o m a n f r o m y o u r t r i b e I w o u l d n o t c o m e to y o u a n d say ' m a r r y 

me ' . U p o n t h i s , " Y o u h a v e been g i v e n " ( c £ U ) , they say. I t is n o t n a r r a t e d 

that B i lâ l m a d e a n e w d e c l a r a t i o n o f i n t e n t b y a r e a f f i r m a t i o n of h i s 

request t h a t h e m a d e p r e v i o u s l y i n i m p e r a t i v e f o r m . I f s u c h a d e c l a r a t i o n 

w a s m a d e b y h i m i t s h o u l d be n a r r a t e d u s . 7 8 

A c c o r d i n g to a n o t h e r n a r r a t i o n , a w o m a n gives herse l f to the 

P r o p h e t as a g i f t b u t h e does n o t accept th is g i f t . I n the m e a n t i m e a m a n 

says to the P r o p h e t " M a r r y her w i t h m e . " T h e P r o p h e t asks h i m w h a t h e 

w o u l d g i v e to the w o m a n as b r i d e ' s p r i c e (mihr). A t the e n d of the s t o r y 

the P r o p h e t says " I m a r r i e d h e r w i t h y o u f o r y o u r k n o w l e d g e of the 

Q u r a n " ^ S* U; L j S i ^ j j ) . T h i s means that the P r o p h e t c o n s i d e r e d 

that a n a g r e e m e n t has been es tabl i shed as a r e s u l t o f the m a n ' s utterances 

i n i m p e r a t i v e f o r m as " m a r r y h e r w i t h m e " a n d the d e c l a r a t i o n o f h i m s e l f 

as " I m a r r i e d h e r w i t h y o u . " 7 9 

b . N o n - P r o b a b i l i t y o f D e a l i n g i n the M a r r i a g e A g r e e m e n t 

U n l i k e s e l l i n g agreements there is n o c u s t o m o f d e a l i n g f o r 

m a r r i a g e agreements . Th is is because, as m e n t i o n e d ear l ier , the par t ies 

come to the m e e t i n g as they m a d e t h e i r dec is ion . I n this c i r cumstance the 

d e c l a r a t i o n m a d e i n the i m p e r a t i v e f o r m w i t h d r a w s the p r o b a b i l i t y o f 

c o n v e y i n g a f u t u r e tense m e a n i n g a n d the i m p e r a t i v e m o d e indicates a 

d e c l a r a t i o n of i n t e n t . T h u s a d e c l a r a t i o n m a d e i n the i m p e r a t i v e f o r m 

becomes a n o f fer (al-îjâb), a n d w h e n a n acceptance comes i m m e d i a t e l y 

7 8 Sarakhsî, Mabsût, X I I , 109; Kâsânî, Badâyi', I I I , 323. See Jassâs, Ahkâmu'l-Çhtr'ân, I I , 130. 
7 9 Al-Bukhârî, Wakâlah 9. 
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after i t i n al-madi f o r m the agreement is cons id e r e d to be c o m p l e t e d a n d 

v a l i d . 8 0 

c. The P r i n c i p l e o f Justice 

The p r i n c i p l e o f just ice requires t h a t a n i m p e r a t i v e u s e d i n a 

m a r r i a g e agreement s h o u l d be c o n s i d e r e d as a n of fer (al-ijab). For instance, 

i f a fa ther o f a g i r l says " I m a r r i e d m y d a u g h t e r w i t h y o u " i n r e p l y to a 

m a n addresses h i m as " M a r r y y o u r d a u g h t e r w i t h m e " a n d t h e n declares 

tha t h e c h a n g e d his m i n d , the h o n o r o f the g i r l ' s fa ther becomes d a m a g e d . 

T o p r e v e n t th is loss, a d e c l a r a t i o n of i n t e n t m a d e i n the i m p e r a t i v e m o d e 

s h o u l d be c o n s i d e r e d a v a l i d o f f e r i n g (al-ijab) a n d w i t h acceptance of the 

fa ther a b o u n d i n g m a r r i a g e agreement s h o u l d be es tab l i shed . 8 1 

A c c o r d i n g to I b n u ' l - H u m a m t h i s , i.e. to connect the v a l i d a t i o n of 

the i m p e r a t i v e f o r m i n the m a r r i a g e a g r e e m e n t as a f o r m of o f f e r i n g to the 

d a m a g i n g of the h o n o r of the p a r e n t s , is n o t p r o p e r . I f this w o u l d be the 

case, i t w o u l d n o t be p e r m i s s i b l e the m a n ' s r e c a n t a t i o n before the p a r e n t s ' 

acceptance o f h is o f fe r , b u t this is p e r m i s s i b l e regardless the fact tha t the 

h o n o r of the parents damages i n this case t o o . 8 2 W e t h i n k I b n u ' l - H u m a m ' s 

chal lenge is c r e d i b l e since i n a l l k i n d s of agreements i t is p e r m i s s i b l e the 

r e c a n t a t i o n f r o m a n agreement be fore its c o m p l e t i o n b y the d e c l a r a t i o n of 

the o ther p a r t y . T h u s , a n of fer m a d e i n i m p e r a t i v e m o d e s h o u l d be 

c o n s i d e r e d as a v a l i d d e c l a r a t i o n i n a m a r r i a g e agreement n o t because of 

p r e v e n t i n g the d a m a g e o n the h o n o r of the p a r e n t b u t because of i ts 

def ini teness i n r e f l e c t i n g the i n t e n t o f speaker a b o u t a n a g r e e m e n t d u e to 

special c o n d i t i o n s a n d customs of a m a r r i a g e a g r e e m e n t . 8 3 

H o w e v e r , some scholars bear the o p i n i o n tha t the i m p e r a t i v e m o d e 

u s e d i n the m a r r i a g e agreement is n o t a n o f fer b u t g i v i n g a p o w e r of 

r e p r e s e n t a t i o n to the o t h e r p a r t y , thus a s ingle d e c l a r a t i o n m a d e b y h i m 

establishes the agreement . Th is is because the m a r r i a g e agreement is one 

of those agreements tha t r e p r e s e n t i n g b o t h par t ies o n l y a s ingle 

i n d i v i d u a l ' s d e c l a r a t i o n of i n t e n t is permiss ib le . I n this t y p e of agreement , 

the p e r s o n w h o establishes the agreement can be a p e r s o n w h o is one of 

the par t ies o f the agreement i tsel f w h i l e r e p r e s e n t i n g the o t h e r , as w e l l as a 

representa t ive of b o t h part ies . Since h e has t w o lega l capacit ies, h is s ing le 

Jassâs, Ahkâmu'l-Qur'ân, I I , 130, Kâsânî, Badâyi', I I I , 323; Ibnu'l-Humâm, Fathu'l-Qadîr, V , 75; 
Zayla'î, Tabyinu'l-Haqâyiq, I I , 96. 
Kâsânî, Badâyi', V, 530, Zayla'î, Tabyinu'l-Haqâyiq, I I , 96. 
Ibnu'l-Humâm, Fathu'l-Qadîr, V , 76. 
Jassâs, Ahkâmu'l-Qur'ân, I I , 130 
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d e c l a r a t i o n is c o n s i d e r e d to be b o t h o f f e r i n g a n d acceptance (ijab a n d 

qabul) a n d the a g r e e m e n t w o u l d be es tabl i shed w i t h a s ing le d e c l a r a t i o n of 

h i m o n l y . 

A c c o r d i n g to th is a p p r o a c h a s ta tement m a d e i n i m p e r a t i v e f o r m 

is n o t a n o f f e r i n g f o r the m a r r i a g e a g r e e m e n t b u t g i v i n g the p o w e r of the 

representa t ion . H o w e v e r th is creates a n d i s c r e p a n c y because i f w e accept 

the i d e a t h a t i t is g i v i n g the p o w e r of the r e p r e s e n t a t i o n there s h o u l d n o t 

be a necessity t h a t the representa t ive s h o u l d act the a g r e e m e n t w i t h t w o 

witnesses i n the same m e e t i n g w h e r e h e accepted the p o w e r . N o r m a l l y a 

representa t ive can p e r f o r m his d u t y i n a n o t h e r t i m e b y the a u t h o r i t y 

w h i c h has been g i v e n to h i m . N o n e t h e l e s s the I s l a m i c j u r i s t s p o i n t o u t t h a t 

the a u t h o r i t y o f the r e p r e s e n t a t i o n is l i m i t e d w i t h the same m e e t i n g w h e r e 

i t is accepted a n d t w o witnesses are o b l i g a t o r y f o r the v a l i d i t y o f the 

agreement . Th is d e m o n s t r a t e s tha t a d e c l a r a t i o n i n the i m p e r a t i v e f o r m is 

a n o f fer n o t g i v i n g a representa t ive p o w e r to s o m e o n e . 8 4 

3. S ta tement i n i m p e r a t i v e m o d e is r e c o g n i z e d as o f f e r i n g (al-ijab) i n 

the f o l l o w i n g agreements : d i v o r c e f o r g o o d s (kill'), l a y o f f (iqalak), 

g u a r a n t e e (kafalah), d o n a t i o n (kibah) a n d d ischarge (ibra'). 

I f a p e r s o n accepts i n al-madi f o r m a n o f fer i n i m p e r a t i v e f o r m s u c h 

as " m a k e iqalak w i t h m e , " "be g u a r a n t o r f o r m y c r e d i t to s u c h a n d s u c h 

p e r s o n , " " g i v e t h a t g o o d to m e as a g i f t , " " f o r g i v e y o u r c r e d i t to m e " f r o m 

b y a p e r s o n w h o m h e m a d e a n a g r e e m e n t w i t h h i m b e f o r e , the 

agreements h a v e b e e n establ ished. I n iqalah a n o f fer m a d e i n the 

i m p e r a t i v e f o r m indicates a d e f i n i t e d e c l a r a t i o n of i n t e n t since there is n o 

d e a l i n g i n q u e s t i o n i n iqalak a g r e e m e n t . 8 5 

I f these act ions are c o n s i d e r e d as o n e - s i d e d l e g a l acts, i n the acts o f 

guarantee (kafalah), d o n a t i o n (kibah) a n d d ischarge (ibra'), a d e c l a r a t i o n 

m a d e i n the i m p e r a t i v e m o d e does n o t h a v e a r o l e i n e s t a b l i s h i n g a n 

a g r e e m e n t since i t is a cal l to o f fer b u t n o t the o f fer i t s e l f . 8 6 I f t h e y are 

c o n s i d e r e d to be t w o - s i d e d acts w e can say that: T h e y are acts f o r the a i m 

of d o n a t i o n ( w i t h o u t e x p e c t i n g a n y r e t u r n ) . I f the c r e d i t o r i n the act o f 

g u a r a n t e e , the receiver o f the g i f t i n the act o f d o n a t i o n a n d the i n d e b t e d 

i n the act o f d i scharge makes a n o f f e r to the o t h e r p a r t y w i t h a n 

i m p e r a t i v e m o d e , these are c o n s i d e r e d to be v a l i d dec lara t ions o f in tent . 

8 4 'Alî al-Khafîf, Ahkâmu'l-Mu'âmalât, footnote at p. 191. 
8 5 'Alî al-Khafîf, Ahkâmu'l-Mu'âmalât, footnote at p. 192. 
8 6 'Alî al-Khafîf, Ahkâmu'l-Mu'âmalât, footnote at p. 191. 
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U p o n these of fers i f the g u a r a n t o r , the d o n a t o r or the c r e d i t o r p u t f o r w a r d 

a d e c l a r a t i o n i n al-madi f o r m this establishes those contracts . T h i s is 

because the one w h o p u t f o r w a r d h i s d e c l a r a t i o n i n i m p e r a t i v e f o r m is the 

one w h o receives some g o o d s w i t h o u t p a y i n g a n y t h i n g , thus h e can be 

excused a b o u t h i s d e c l a r a t i o n is b e i n g i n a n i m p e r a t i v e f o r m . I n contras t , 

the o n e w h o guarantees w i t h h is m o n e y o r g o o d s , the d o n a t o r or the 

c r e d i t o r s h o u l d m a k e h i s d e c l a r a t i o n w i t h a n u n a m b i g u o u s madi f o r m . 8 7 

The M a l i k i j u r i s t s accept the i m p e r a t i v e m o d e as a v a l i d means of 

d e c l a r a t i o n of i n t e n t i n a l l k i n d s of l ega l procedures . 8 8 H o w e v e r , a M a l i k i 

j u s r i s t D u s u k i (d . 1230) a d m i t s t h a t a d e c l a r a t i o n m a d e i n the i m p e r a t i v e 

f o r m m i g h t be a m e t a p h o r i c a l one l i k e al-mudari t h o u g h h e pre fers the 

m a j o r i t y ' s o p i n i o n tha t i t is a n e x p l i c i t d e c l a r a t i o n o f i n t e n t . 8 9 F r o m the 

S h a f i ' i scholars t w o o p i n i o n s are n a r r a t e d b u t t h e y also p r e f e r the v a l i d i t y 

o f i m p e r a t i v e i n es tab l i sh ing a l ega l a g r e e m e n t . 9 0 T h e r e are t w o d i f f e r e n t 

v i e w s of the H a n b a l i s too o n the sub ject . 9 1 

I t can be s a i d t h a t a l l l ega l scholars o f I s l a m i c l a w , except H a n a f i s , 

are i n a g r e e m e n t u p o n the i m p e r a t i v e m o d e : T h e y accept t h a t a l l k i n d s of 

l ega l a g r e e m e n t can be es tabl ished w i t h a d e c l a r a t i o n i n i m p e r a t i v e m o d e 

as l o n g as the cus toms of the par t ies a l l o w to d o so a n d as l o n g as i t 

indicates the i n t e n t o f the p a r t i e s w i t h n o d o u b t a n d a m b i g u i t y . 9 2 W e t h i n k 

tha t the o p i n i o n o f the m a j o r i t y deserves the preference because there is n o 

t e x t u a l reference (nass) a b o u t the necessity of a n y c e r t a i n m o d e , such as al-

madi, to be u s e d i n l e g a l agreements . I n contras t the Q u r ' a n b r i n g s o n l y 

one c o n d i t i o n to acqui re o t h e r s ' g o o d s t h a t is the consent o f the o w n e r . 

The m o d e o f the d e c l a r a t i o n of consent or i n t e n t m i g h t be al-madi, al-

mudari i n the present tense m e a n i n g , as w e l l as i m p e r a t i v e because w h e n 

one d e m a n d s s o m e t h i n g w i t h a n i m p e r a t i v e i t means h e has consent f o r i t . 

A s a m a t t e r o f fact , the P r o p h e t ( p . b . u . h ) u s e d the i m p e r a t i v e m o d e i n 

some o f h i s s e l l i n g a g r e e m e n t s . 9 3 

8 7 Siwâr, Ta'bîr, p. 334. 
8 8 I b n Rushd al-Hafîd, M u h a m m a d ibn A h m a d , Bidâyatu'l-Mujtahid, Kahraman Yayınları, 

Istanbul 1985, I I , 141; A h m a d as-Sâwî, Bughyatu's-Sâlik li-Akrabi'l-Masâlik, 1 s t edit ion, Dâru'l-
K u t u b i ' l - I l m i y y a h , Bayrût 1995, I I I , 5; al-Baghdâdî, Abdu'l-Wahhâb i b n 'Alî, al-lshrâf 'alâ 
Nukati Masâili'l-Khilâf, I I , 526. 

8 9 Ad-Dusûqî, Ibrâhîm, Hâshiyah 'ala'sh-Sharhi'l-Kabîr, Dâru'l-Fikr, I I I , 3, 4. 
9 0 Ash-Shirâzî, Ibrâhîm ibn. 'Alî, al-Muhazzab, Matbaatu 'Îsâ al-Bâbî al-Halabî, Misr , I , 257; 

Ash-Shirbînî, Khatîb, Mughni'l-Muhtâj ilâ Ma'rifati Ma'ânî Alfâzi'l-Minhâj, Dâru Ihyâi't-
Turâsi'l 'Arabî, Lubnân, I I , 5, I I I , 141. 

9 1 I b n Qudâmah, A b d u l l a h i b n A h m a d , al-Mughnî, Dâru'l-Fikr, Bayrût 1984, IV. 4 
9 2 A l i el-Hafif, Ahkamu'l-Muamelât, s.189; Siwâr, Ta'bîr, p. 322, 323. 
9 3 See al-Bukhârî, Buyû' 34, H i b a h 25, 26, Shurût 4; M u s l i m , Musâqât 109, Tirmizî, Buyû' 22. 
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Conclusion 

A l l o f I s l a m i c l e g a l scholars p lace al-mddi m o d e i n the f i r s t r a n k i n 

t e r m s o f expl i c i tness a n d accept i t as the m o s t p o w e r f u l i n d i c a t o r o f i n t e n t 

o r i n n e r consent . T h e r a t i o n a l e b e h i n d th i s i d e a m u s t be the c u s t o m 

because a l a n g u a g e is c o m m o n p r o p e r t y o f a c o m m u n i t y . The i n d i v i d u a l s 

can l o a d m e a n i n g to t h e i r d e c l a r a t i o n s a c c o r d i n g to the c u s t o m s of the 

c o m m u n i t y w h e r e t h e i r l a n g u a g e is s p o k e n . T h e r e is n o t e x t u a l e v i d e n c e 

a b o u t the i d e a t h a t the o n l y the m o d e o f e x p l i c i t d e c l a r a t i o n o f i n t e n t is the 

m o d e o f al-mddi. A n accurate c u s t o m is o n e of the sources t h a t o u r 

j u d g m e n t s or dec is ions s h o u l d be based o n i n l e g a l acts. 

I t w o u l d be m o r e a p p r o p r i a t e to i d e n t i f y the e x p l a n a t i o n s t h a t t o o k 

p lace i n I s l a m i c l e g a l sources f o r al-mddi f o r m as a pre ference n o t as a 

r e s t r i c t i o n . T h e o t h e r f o r m s w o u l d g a i n also the p r i v i l e g e d r a n k o f al-mddi 

w h i l e i t can lose its p o s i t i o n i f the speakers of a l a n g u a g e get u s e d to use 

the o t h e r m o d e s i n d e c l a r a t i o n o f i n t e n t . Such changes , j u s t l i k e i n a n y 

o t h e r l i v i n g b e i n g s , are n a t u r a l p h e n o m e n o n i n languages . 

T h e c r i t e r i o n to take i n c o n s i d e r a t i o n i n a d e c l a r a t i o n o f i n t e n t 

s h o u l d n o t be the m o d e or f o r m o f the v e r b b u t the m e a n i n g i t reveals . A s 

the r u l e o f " t h e c r e d i t s h o u l d be g i v e n to the a i m s a n d the m e a n i n g i n 

a g r e e m e n t s , n o t ut terances or the f o r m or s t r u c t u r e " i n the M a j a l l a h ' s 

a r t i c le 3 indica tes i n a d e c l a r a t i o n o f i n t e n t the a i m o f speaker s h o u l d be 

t a k e n to the c o n s i d e r a t i o n n o t the f o r m s o r m o d e s o f h i s speech. A s a 

m a t t e r o f fac t , based o n th i s p r i n c i p l e , i t is accepted i n I s l a m i c l a w t h a t a 

s e l l i n g a g r e e m e n t can be es tab l i shed b y m e r e e x c h a n g i n g t h i n g s , too . 

Bibliyograpy 

' A l i a l - K h a f i f , A h k a m u ' l - M u ' a m a l a t a s h - S h a r ' i y y a h , 3 r d e d i t i o n , 

D a r u ' l - F i k r . 

A b b a s H a s a n , an-Nahwu'l-Wdfi, D a r u ' l - M a a r i f , K a h i r e 1973. 

A b u Z a h r a ' , M u h a m m a d , al-Milkiyyatu wa Nazariyyatu'l-'Akdfish-

Shari ati'l-Isldmiyyah, D a r u ' l - F i k r i ' l - ' A r a b i , a l - Q a h i r a h 1976. 

A b u ' s - S u n n a h , A h m a d F a h m i , al-'Urf wa'l-'Adah fiRa'yi'l-Fuqaha , 

2 n d e d i t i o n , 1992 

71 



İstanbul Üniversitesi İlahiyat Fakültesi Dergisi , 2010, 23, 45-76 

A k y ü z , V e c d i , Arapçada Fiil Zamanları, i s t a n b u l M a r m a r a 

Ü n i v e r s i t e s i i l a h i y a t V a k f ı Y a y ı n l a r ı , i s t a n b u l 1995. 

A l i H a y d a r , Duraru'l-Hukkâm Sharhu Majallati'l-Ahkâm, i s t a n b u l 

1330. 

A s ı m E f e n d i , Kamus Tercümesi, C e m a l E f e n d i M a t b a a s ı , i s t a n b u l 

1305. 

A l - B â b a r t î , M u h a m m a d i b n M a h m û d , Sharhu'l-'Inâyah alâ-l-Hidayah, 

( o n the m a r g i n of Fathu'l-Qadîr), B u l â q 1315-1317. 

a l - B a g h d â d î , A b d u ' l - W a h h â b i b n 'Al î , al-Ishrâf 'alâ Nukati Masâilil-

Khilâf. 

B i l g e g i l , M . K a y a , Türkçe Dilbilgisi Edebiyat Bilgi ve Teorilerine Giriş, 

G ü z e l Sanat lar M a t b a a s ı , A n k a r a 1964. 

B i l m e n , Ö. N a s u h i , Hukuk-ı İslamiyye ve Istılahât-ı Fıkhiyye Kâmusu, 

B i l m e n Y a y ı n e v i , i s t a n b u l , 1967. 

A l - B u k h â r î , ' A b d u ' l - ' A z î z i b n A h m a d , Kashful-Asrâr 'an Usûli 

Fakhri'l-Islâm al-Bazdavî, 2 n d e d i t i o n , D â r u ' l - K u t u b i ' l - ' A r a b î , B a y r û t 1994. 

A d - D u s û q î , I b r â h î m , Hâshiyah 'ala sh-Sharhil-Kabîr, D â r u ' l - F i k r . 

E d i s k u n , H a y d a r , Yeni Türk Dilbilgisi, R e m z i K i t a b e v i , i s t a n b u l 

1963. 

E r e n , F i k r e t , Borçlar Hukuku Genel Hükümler, 6 t h e d i t i o n , Beta 

Y a y ı n l a r ı , i s t a n b u l 1998. 

Al-Fatâvâl-Hindiyyah, 3 r d e d i t i o n , D i y a r b a k ı r 1973 (Ofset ) . 

A l - H a n b a l î , S h â k i r , Usûlu'l-Fıqhi'l-Islâmî, i s t a n b u l , n . d . 

" • [ i t İM 
72 



Arı, The Problem of M o d e i n Declaration of Intent i n Islamic Law 

A l - H a s k a f î , M u h a m m a d i b n 'Al î , ad-Durru'l-Mukhtâr ( o n the 

m a r g i n o f Raddu'l-Mukhtâr).Gencan, T a h i r N e j a t , Dilbilgisi, T ü r k D i l 

K u r u m u , I s t a n b u l 1966. 

I b n M a l a k , A b d u ' l - L a t î f i b n ' A b d u ' l - ' A z î z , Sharhu'l-Manâr, D a r -

s a ' â d a t , 1315. 

I b n N u j a y m , Z a y n u ' d - D î n I b r â h î m , al-Bahru'r-Râiq Sharhu Kanzid-

Daqâiq, D â r u ' l - K u t u b i ' l - ' I l m i y y a h , B a y r û t 1997. 

I b n Q a y y i m a l - J a w z i y y a h , M u h a m m a d i b n A b i - B a k r , I'lâmu'l-

Muwaqqi'in, D â r u ' l - J î l , B a y r û t . 

I b n Q u d â m a h , A b d u l l a h i b n A h m a d , al-Mughni, D â r u ' l - F i k r , B a y r û t 

1984. 

I b n R u s h d a l - H a f î d , M u h a m m a d i b n A h m a d , Bidâyatu'l-Mujtahid, 

K a h r a m a n Y a y ı n l a r ı , I s t a n b u l 1985. 

I b n u ' l - ' A r a b î , M u h a m m a d i b n A b d u l l a h , Ahkâmu'l-Qur'ân, D â r u ' l -

K u t u b i ' l - ' I l m i y y a , Bayrût . 

a l - Izmîr î , S u l a y m â n , Hâshiyah 'alâ Mir'âti'l-Usûl Sharhu Mirqâtil-

Wusûl, B u l â q 1358. 

A l - J a s s â s , A h m a d i b n ' A l i , Ahkâmu'l-Qur'ân, e d . b y M u h a m m a d as-

S â d i q Q a m h â v î , a l - Q â h i r a h , n . d . 

A l - K a r a d â g h î , 'Al î M u h y i ' d - D î n , Mabdau 'r-Rizâ' fi'l-'Ukûd, B a y r û t 

1985. 

K â s â n î , B a d â i ' u ' s - S a n â i ' fî T e r t î b i ' s h - S h a r â i ' 1st e d i t i o n , D â r u ' l -

K u t u b a l - ' I l m i y y a h , B a y r û t 1997. 

e l -Kur tub î , M u h a m m e d i b n A h m a d , al-Jâmi li Ahkâm al-Qurân, 

D â r u ' l - K â t i b a l - ' A r a b î , a l - Q â h i r a h 1967. 

73 



Istanbul Üniversitesi İlahiyat Fakültesi Dergisi , 2010, 23, 45-76 

a l - M a r g h i n â n î , ' A l i i b n A b î B a k r , al-Hidâyah Sharhu Bidâyatil-

Mubtadî, M i s r n . d . 

A n - N a s a f î , H â f i z u ' d - D î n ' A b d u l l â h i b n A h m a d , Kashfu'l-Asrâr 

Sharhu'l-Musannif alal-Manâr, İ h s a n K i t a b e v i , I s t a n b u l 1986. 

M u l l â J i w â n i b n A b î S a ' î d , Nûru'l-Anıoâr alal-Manâr ( same p r i n t i n g ) 

I s t a n b u l 1986. 

M u l l â K h u s r a w , Duraru'l-Hukkâm fîSharhi Ghuraril-Ahkâm, I s t a n b u l 

1300. 

Ö z b a l ı k ç ı , M e h m e t R e ş i t , Arap Dilinde Zaman Açısından Fiiller, I z m i r 

1996. 

A l - Q a r â f î , S h i h â b u ' d - D î n A b u ' l - A b b â s , al-Furûq, D â r u ' l - M a ' r i f a h , 

B a y r û t , n . d . 

a l - Q i r q a ğ a j î , S u l a y m a n , Sharhul-Khâtima. 

A r - R a h â w î , Y a h y â , Hâshiyatu'r-Rahâvî alal-Manâr ( w i t h S h a r h u I b n 

M a l a k ) , D a r - s a ' â d a t , 1315. 

S a r a k h s î , al-Mabsût, 2 n d e d i t i o n , D â r u ' l - M a ' r i f a h . 

a s - S â w î , A h m a d , Bughyatu s-Sâlik li-Akrabil-Masâlik, 1 s t e d i t i o n , 

D â r u ' l - K u t u b i ' l - I l m i y y a h , B a y r û t 1995. 

A s h - S h a l a b î , A h m a d , Hashiyah 'alâ Tabyini'l-Haqâyiq, B u l â q 1314. 

A s h - S h a l a b î ; M u h a m m a d M u s t a f â , al-Madkhal fit-Tarif bil-Fiqhil-

Islâmî wa Qawâidil-Milkiyyati wa'l-'Ukûdi fih, B a y r û t 1985. 

a s h - S h â t ı b î , I b r â h î m i b n M û s â , al-Muwâfaqâtfi Usûli'l-Ahkâm, 

M a t b a a t u ' l - M a d a n î , a l - Q â h i r a h 1969. 

A s h - S h i r â z î , I b r â h î m i b n . ' A l î , al-Muhazzab, M a t b a a t u ' Î sâ a l - B â b î 

a l - H a l a b î , M i s r . 

74 



Arı, The Problem of M o d e i n Declaration of Intent i n Islamic Law 

A s h - S h i r b î n î , K h a t î b , Mughni'l-Muhtâj ilâ Marifati Maânî Alfâzil-

Minhâj, D â r u Ihyâ i ' t -Turâs i ' l ' A r a b î , L u b n â n . 

S i w â r , W a h î d u ' d - D î n , at-Ta'bîr 'ani'l-Irâdah fi'l-Fiqhi'l-Islâmî, 

M a k t a b a t u ' n - N a h d a t i ' l - M i s r i y y a h , Misir 1960. 

a s - S a n h û r î , A b d u ' r - R a z z â q , Masâdiru'l-Haqq fıl-Fiqhi'l-Islâmî, 

D â r u ' l - F i k r . 

A s - S u y û t î , J a l â l u ' d - D î n A b d u ' r - R a h m â n , al-Ashbâh zva'n-Nazâir, 

D â r u I h y â i ' l - K u t u b i ' l - ' A r a b i y y a h , ' Isâ a l -Bâb î a l - H a l a b î w a S h u r a k â h . 

Y a z ı r , H a m d i , Hak Dini Kurân Dili, 2. e d i t i o n , N e b i o ğ l u B a s ı m e v i , 

1960. 

a z - Z a n j â n î , M a h m û d i b n A h m a d , T a k h r î j u ' l - F u r û ' ' a l a ' l - U s û l , 

e d i t e d b y M u h a m m a d A d î b S â l i h , D i m a s h q 1962. 

A z - Z a r q â ' , M u s t a f a A h m a d , al-Fiqhul-Islâmî fî Thaıobihi'l-Jadîd, 

D i m a s h q 1965. 

Z a y d â n , A b d u ' l - K a r î m , al-Wajîz fi Usûli'l-Fiqh, M a t b a a t u S a l m â n a l -

' A z a m î , B a g h d â d 1973. 

A z - Z a y l a ' î , U s m â n i b n 'Al î , Tabyînul-Haqâiq Sharhu Kanzid-Daqâiq, 

2 n d e d i t i o n . B a y r û t , D â r u ' l - M a ' r i f a h . 

75 



İstanbul Üniversitesi İlahiyat Fakültesi Dergisi , 2010, 23, 45-76 

Özet 

İrade Beyanında K i p Sorunu 

İrade her türlü h u k u k i işlemin temeli olmakla b ir l ik te dışa yansıtıldıktan sonra h u k u k i 
b i r değer taşır. İçteki iradeyi dışa yansıtırken kullanılan kipler h u k u k i işlem iradesine aynı 
kesinlik ve aynı açıklıkta delalet etmezler. Dili geçmiş, iradeyi en kesin ve en açık biçimde 
yansıtan k ip olduğu için İslam hukukçuları tarafından tercih etmiştir. Fıkıh kaynaklarında 
iradenin göstergesi olduğunda şüphe bulunmayan diğer kiplerle de h u k u k i işlem meydana 
getirilebileceği belirtilmiştir. 

D i l , bir t o p l u m u n ortak malıdır. Bu sebeple hangi kiple irade beyan edilirse h u k u k i 
işleme varlık kazandıracağı örfe bakılarak bel ir lenmelidir . Çünkü Kitap ve Sünnet'te irade beyan 
edi l i rken bel i r l i b i r k ip kullanmayı z o r u n l u kılan herhangi b i r nass yoktur . İslam h u k u k u n a göre 
hakkında nass bu lunmayan konularda örf hüküm kaynaklarından b i r id i r . 

Anahtar Kelimeler: irade, irade beyanı, k i p , sarih, örf 
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