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Ozet:

Aragtirma, yabancilagma ve bat1 diigtincesinden etkilenen ve sabit fikhi hiikiimleri degistiren, naslara
ve cumhuru ulemaya muhalefet eden bir kisim fetvalar1 kapsamaktadir. Aragtirmada o fetvalar ele almip
incelenmis, Islam genelinde ve fikih 6zelindeki etkileri iizerinde durulmustur.

Aragtirma su konulan ele almugtir: banka faizlerinin mubah olugu, bagortiisiiniin farz olmadigy,
kadinin mahremsiz sefere/seyahate ¢ikabilmesi, ¢ok egliligin yasaklanmasi, cizyenin inkar edilmesi, had
cezalarinin inkar edilmesi, cihad farizasinin inkar edilmesi.

Ayrica aragtirmada deliller tartigilmaksizin ele alinmaktadir. Zira delillerin tartigilmasi ve
degerlendirilmesi, her bir konu i¢in miistakil bir aragtirmay1 muciptir. Bu ise konumuzun digindadir.

Allab’tan, dinini korudugu gibi bizi de kusur ve hatalardan korumasm diliyorum. Her tiirlii 6vgii
alemlerin rabbi olan Allah’a mahsustur.

Abstract:

The research discusses a number of fatwas affected by the westernization and western thought which
have changed some firmly-established figh rules and have contradicted formative texts and classical
scholars. The research presents and studies these new opinions and reviews their effects on the Islamic
reality in general and the figh movement in particular. The research examines the following issues:
permitting interests in banks, hijab as optional not compulsory, female travelling without a company,
forbidding polygamy, and denying all of jizya, hudud (Islamic punishment), and jihad obligation
(commandmenty. The research also explores their evidences but without discussing them since the
discussion requires a separate study for each issue, which are out of the scope of this research about

westernization. Finally, I ask Allah to save us from mistakes or misguidance as He saved His Din, and
Praise be to Allah, Lord of the Worlds.
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Impact of Alienation in Certain Modern Fatwas’

Ibrahim Salkini*
Abstract

The research discusses a number of fatwas affected by the westernization and
western thought which have changed some firmly-established figh rules and have
contradicted formative texts and classical scholars. The research presents and studies these
new opinions and reviews their effects on the Islamic reality in general and the figh
movement in particular. The research examines the following issues: permitting interests in
banks, hijab as optional not compulsory, female travelling without a company, forbidding
polygamy, and denying all of jizya, hudud (Islamic punishment), and jihad obligation
(commandment). The research also explores their evidences but without discussing them
since the discussion requires a separate study for each issue, which are out of the scope of
this research about westernization. Finally, I ask Allah to save us from mistakes or
misguidance as He saved His Din, and Praise be to Allah, Lord of the Worlds.

Keywords

Westernization, Figh-Based Westernization, Fatwa, Fatwas, Jihad, Hijab,
Interest.

Giincel Fetvalarda Yabancilasmanin Etkisi

Ozet

Arastirma, yabancilasma ve bati diisiincesinden etkilenen ve sabit fikhi hiikiimleri
degistiren, naslara ve cumhuru ulemaya muhalefet eden bir kisim fetvalar1 kapsamaktadir.
Aragtirmada o fetvalar ele alinip incelenmis, Islam genelinde ve fikih 6zelindeki etkileri
tizerinde durulmustur.

Aragtirma su konulari ele almigtir: banka faizlerinin mubah olusu, bagortiisiiniin farz
olmadigi, kadinin mahremsiz sefere/seyahate c¢ikabilmesi, ¢ok esliligin yasaklanmasi,
cizyenin inkar edilmesi, had cezalarinin inkar edilmesi, cihad farizasinin inkar edilmesi.

* This paper is the published in the 3t issue of ilahiyat Akademi. (Ibrahim Salkini, “Giincel Fetvalarda
Yabancilagmanin Etkisi”, {lahiyat Akademi, say1: 3, 2016, s. 147-164.) The paper in Turkish issue
should be referred to for citations

** Yrd. Dog. Dr., Gaziantep Universitesi, llahiyat Fakiiltesi, Arap Dili ve Belagat: Anabilim Dali Ogretim
Uyesi, salkini@gantep.edu.tr.
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Ayrica arastirmada deliller tartisilmaksizin ele alinmaktadir. Zira delillerin
tartisilmasi ve degerlendirilmesi, her bir konu igin miistakil bir arastirmay1 muciptir. Bu ise
konumuzun digindadir.

Allah’tan, dinini korudugu gibi bizi de kusur ve hatalardan korumasin diliyorum.
Her tiirlii 6vgii alemlerin rabbi olan Allah’a mahsustur.

The Reason for Authoring this Study

Westernization is an ideological movement that has been continuing for
centuries. It has emerged in theology, materialism and extremist ideologies.
Overlooking Arabic in the field of literature has resulted in the objection of certain
hadiths which have not been rationally accepted by people or being doubtful of
Sunnah collectively.

The impact of westernization can be seen in certain modern figh-based
fatwas in the present time. However, such an aspect of the topic has not received
much interest from researchers as much as the topic of westernization in regard to
ideology and theology. As the present issue has been neglected in terms of the
discipline of figh, it has also been disregarded ideologically. Figh should not be
neglected in revealing the main essence.

Accordingly, this study was authored to meet such a deficit that was not
examined before anybody from the relevant literature.

Context and limitations of the study

This study contains the figh-based aspect of westernization studies within
the following limitations:

1. It has figh-related provisions while containing no figh or
affiliation-related aspects.

2. The present study also reviews the researchers and ideologists
who are interested in judgments and religious works while assessing the
concept and legislation regarding westernization in detail. It does not
include the ideas of those who declared their opposition to Islam and Islam’s
way of legislation and called Islam as outdated. As these people do not
embrace and trust Islam, their ideas were not regarded as fatwa.

3. This study assesses the issue of rejecting Islamic provisions and
clearly opposing religious works, but it does not review the detailed
provisions of certain religious works. because these provisions are the topic
of jurisprudence discussing the judgments and topics containing figh-based
provisions. Many articles and books were authored in this regard, so these
provisions were not preferred for the assessment in this study.
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4. These afore-noted provisions review the figh-related aspect of the
topic instead of the practical side. However, they do not include the failure
of certain groups and congregations in practicing certain obligatory
provisions, although these groups do not reject the afore-noted provisions.
Ideological orientations cover such approaches rather than the discipline of
fatwa and judgments.

Certain previous movements reached outside the borders of Islamic
provisions by abandoning and overlooking Islamic legislation and works to
improve shariah. These movements acted against the essence and works of
shariah. They neglected certain works while focusing on others in this
period, or they preferred their ideological and rational assumptions over
religious works, which they limited in time.

Through fatwas, figh-based provisions and religious works, and
canon obligations, according to them, they promote western ideologies by
showing commitment just like the Prophet, who committed himself to
revelations.

This study has two sections.

First Section: Review of the topics including westernization:
Reflection of relevant fatwas and evidence without discussing the
provisions and evidence. Such an action should belong to a figh-based
discussion works. The first section serves as a preparatory part for the
second section.

Second Section: It includes a brief review of the westernization-
based inclination seen in fatwas, which constitutes the main purpose of
this study and is a brief compilation from the fatwas of the first section.

1. Section: Assessing the issues impacted by westernization.

Certain fatwas that were read by muftis, popular throughout the previous
century, and impacted by westernization are presented below.

Permissible quality of bank interests
Absence of obligation to wear a hijab
Women's ability to travel without veiling
Prohibition of polygamy

Rejecting jizya

Rejecting fixed penalties

Rejecting the obligation regarding jihad.

NG LN
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1. Permissible quality of bank interests

This fatwa emerged as Jamal ad-Din Afgani considered interest as
permissible without multiplying the main figure.! Moreover, it was partially
supported by Muhammad Abduh, who regarded internal interest as permissible to
avoid borrowing from foreigners at interest.> Accordingly, Muhammad Rashid
Riza stated that interest is not unlawful as long as it is not multiplied by multiple
times.> Muhammad Abu Zaid, a scholar from following generations, noted that the
revenue excessing the capital is the interest that is unlawful. He also explained that
the sum in this regard is determined by the traditions of every society.* Abdallah
al-Alayli considered bank interest as a usurer payment.> Dr. Muhammad Sayyid
Tantawi regarded bank interest as a type of canonically lawful revenue in his fatwa
dated 21/03/1991 6. In his fatwa dated 2010, Ali Juma considered bank interests is
among the controversial topics and stated that these discussions could be
overcome only through the ideas of people with authority.”

Only the idea of Muhammad Sayyid Tantawi will be reviewed in detail. He
stated that bank interests are unlawful in his fatwa numbered 121/279 and dated
08.10.1987 when he was a mufti in Egypt. The fatwa is as follows: “The following
should be stressed when it comes to depositing a certain capital at a certain interest to a
bank: A certain amount of interest given in return for a sum deposited to banks is defined
legally as the money loaned in return for interest. Thus, this is actually the excessive
unlawful interest reflected in the works, sunnah and compilations. Besides, depositing
money to banks at an interest determined for every six months is not lawful.”$

Similarly, he said the following in his fatwa dated 13.04.1988 and numbered
123/97: “Earning revenue by depositing money in return for interest for a pre-
determined period and amount is regarded as usury. The revenue gained in this
regard should be considered an excessive interest that is unlawful for shariah.”?
Many similar fatwas from him were issued on 15.01.1989 and on January 20,
February 19, and March 20 of the same year.

1 Nabighatu ash-Sharq Jamal ad-Din al-Afgani, Muhammad Abu Rayya, Cairo, 2006, p 98.

2 Tarihu al-Ustaz ash-Sheikh Muhammad Abduh, Muhammad Rashid Riza, Cairo, 1931, v. 1, p. 944.
3 Tafsiru al-Manar, Muhammad Rashid Riza, Cairo, h. 1373, v. 4, p. 123; v. 10, p. 944.

4 al-Hidaya wa al-Irfan fi Tafsiri al-Qur’ani bi al-Qur’an, Muhammad Abu Zaid ad-Damanhuri, Cairo,
1930, p. 53.

5 Ayna al-Hata’, Abdallah al-Alayili, Beirut, 1978, p. 68-69.

¢ al-Fatawa al-Islamiyya, Daru al-Iftai al-Misriyya, popular muftis from the period between 1895 and
1996, Cairo, 1431/ 2010, v. 4, p. 347-371.

7 al-Fatawa al-Islamiyya min Dari al-Iftai al-Misriyya, Cairo, 1431/ 2010, v. 35, p. 81-82.

8 al-Fatawa al-Islamiyya, Daru al-Iftai al-Misriyya, popular muftis from the period between 1895 and
1996, v. 3, p. 115.

? al-Fatawa al-Islamiyya, Daru al-Iftai al-Misriyya, popular muftis from the period between 1895 and
1996, v. 17, p. 247-249.
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The following points that are briefly provided below catch attention in this
regard:

1. There is a contradiction between the fatwas of the same person.
How can bank interest be unlawful and permissible at the same time?

2. If he nullified his previous fatwa, why did he not explain the
mistake in his previous fatwa while he was preaching his new fatwa?

3. If his provision changed in time, what is the reason for the change
in his fatwa?

4. Nothing regarding the unlawful quality of bank interests was
found in press organs despite the disinformation on the fatwas reflecting
interest as permissible.

These points indicate that the fatwa reflecting interest as permissible is
problematic, that this fatwa is related to the westernization movement seen in
Islamic word at that period, and that it is not based on religious works and canon
methods.

2. Absence of obligation to wear a hijab

Although Qasim Amin is the first person fussing against the topic of a hijab,
his figh-based role in this regard was limited due to the following reasons:

1. His role was limited to his actions of deactivating the canon
qualities of a hijab without providing any evidence in this regard and of
assessing a hijab from a historical and philosophical perspective. In brief, he
interpreted the statements of canonists based on the legislation period of the
era.’” He neglected the directive wordings in the religious works. He also did
not consider the fact that the religious works he referred to emerged later
than the legislation period, which contradicts with his historical perspective
in this regard.

2. His expertise is only in literature, so he is not an authority in law,
which caused him to assess the topic from literary and philosophical
perspectives. He clearly confused the topics of veiling and joining the society
when he reviewed the topic.

3. Contrary to statements regarding him, it was surprising to see that
he only discussed the topic of opening the face and hands. He stated the
following in this regard: “If there were Islamic works and orders directing people
to veil as how certain Muslims do, I would not need to mention this issue and I
would not author even a single letter opposing these works and orders no matter

10 See: Tahriru al-Mar’a, Qasim Amin, Muassasatu Hindawi li at-Ta’lim wa as-Saqafati, Cairo, nd., p. 39-
40.
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how harmful they were. As you know, divine orders are to be followed without
question. However, we could not find a religious work obligating veiling as
mentioned... The things we mentioned about the harms of veiling are among the
points of wisdom arising from the Islamic permission for women to open their faces
and hands. We do not mean more than that.”" This discussion is not within the
context of this study. What this study assesses is limited to the rejection of
veiling.

It is clear that the modernist orientation and “westoxification” are
the basis of his perspective. He stated the following in this regard: “The
veiling tradition we follow is not specific to us, and veiling was first
performed by people other than Muslims. It was known by almost all
nations. However, this tradition was lost to follow social necessities and to
advance and develop socially. This important topic should be reviewed in
regard to its religious and social aspects.” 12

He presents his ideas and makes efforts to adapt the religious works
to his progressive opinions. However, he does not discuss the issue of
veiling in his statement. He only reviews the topic of al-ihtilat, meaning
covering the body from men, which is outside the context of this study. I
do not know what made him use a hijab-related wording. He made the
following statement which was difficult for the people of his era to explain:
“What readers should do when they need to understand what 1 say about the
harms of wearing a hijab without having any doubts is to compare an educated
woman from their family with a rural woman or an educated woman who does
business in an urban area.”’* He then mentions the weakness of educated
women who cannot join men and the ability of educated women who can
act alongside men to conduct their own businesses.

There are two important names indicating that wearing a hijab is not
obligatory: Dr. Husein at-Turabi with expertise in canon sciences and
Husein Ahmad Amin, who bases the issue on canon works. Accordingly,
wearing a hijab is specific to the wives of the Prophet. Dr. At-Turabi relates
this claim to the fact that Surah al-Ahzab is entirely related to the wives of
the Prophet, and he neglects other works on the hijab."¥ Ahmad Amin
claimed that there were many female sahabah members who traveled
without facing any opposition and accused the early tafsir authorities of
doing many wrongs. He also stated that these authorities have Persian
roots, that they were affected by excessive veiling of the pre-Islamic
period, that they had demanded from women more than what the Quran

11 See: Tahriru al-Mar’a, Qasim Amin, Muassasatu Hindawi li at-Ta’lim wa as-Saqafati, Cairo, p. 39-42.

12 Tahriru al-Mar’a, Qasim Amin, Muassasatu Hindawi li at-Ta'lim wa as-Saqafati, p 38.
13 Tahriru al-Mar’a, Qasim Amin, Muassasatu Hindawi li at-Ta'lim wa as-Saqafati, p 49.
14 al-Mar’atu Bayna al-Usul wa at-Taqlid, Dr. Husein Abdallah at-Turabi, Khartoum, 2000, p. 14.
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wanted women to do, and that they reflected everything obligatory for the
Prophet’s wives, according to the Quran, as valid for all women.

The most bizarre work authored in this field covers the following
statement by Halis Jalabi: “The native women in Australia wear nothing on
their breasts without any disorders arising from such action. People in the
caves of the Philippines live nakedly with their children, and their
preachers do not say anything like the following: “What you do is
inconvenient.” However, if women from certain places of the Arab world
totally veil themselves in black and then show their bare hands, Arab men
who experience sexual hallucinations of all women are aroused.”16

The following can be understood when these fatwas are assessed
ideologically without making an ideological assumption based on religious
works:

1. The presence of certain women traveling does not mean that
veiling is or is not obligatory, which indicates that women have the freedom
to follow or neglect the provisions regarding prayers.

2. If veiling is not obligatory, then did the female sahabah members
present an unnecessary innovation and act against the shariah by veiling?

3. The evidence indicating that veiling was performed during the
time of the Prophet confirms that veiling was not a late tradition, as claimed
by these researchers. Accordingly, the Prophet stated the following in a
narrative conveyed from Ummu Salamah: “ When the verse & dedle (i
SewSla (tell your wives and your daughters and the women of the believers
to bring down over themselves [part] of their outer garments) was revealed,
Ansar women wandered around as if there were crows flying above their
heads due to the clothes they wore.”?”

This narrative constitutes the reason for the revelation of the
afore-noted verse, and this study reviews the historical aspects of the
topic to prove the rootlessness of the claim that veiling was not
performed in the late periods. However, there is a question arising in
this regard: Is there anything other than following the strong
westernization trends that reflects rejecting the history and facts as
permissible to nullify the order of veiling?

4. Prof. Halis Jalabi’s statement indicates that people propagandizing
westernization use fictional and emotional words while spreading their own
ideas and jurisprudences. Their words do not have any powers and make

15 Dalily al-Muslimi al-Hazin, Husein Ahmad Amin, Cairo, 2007, p. 266.

16 Jadaliyyatu ash-Shi’i wa as-Sunni, Halis Jalabi, es-Sarku’l-Evsat Dergisi, 22.04.1423/ 03.07.2002, Issue

no: 8618.
17 Sunanu Abi Dawud, Libas, the section regarding the verse {ogadla (e Ggle (8}, hadith no: 4101.
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any assumptions from religious works. However, their speeches affect the
public, although they do not represent any facts.

3. Women’s Ability to Travel Without Veiling
This fatwa was issued by Dr. Muhammad Aqqam and supported with the

following hadith: “God will finish this process. In other words, women in howdah will be
able to go from Sanaa to Hadhramaut alone.” 8

The following points regarding this fatwa are interesting:
1. The hadith supporting the fatwa was not found. There are actually

two hadiths in this regard:

e  Adiy ibn Hadim conveys the following from the Prophet:
“God will help and bless you or grant you the chance to conquer
whatever you please so that a woman in howdah will be able to go
from Hira to Madinah and fear nothing but any possible theft of her
howdah.”1?

e  Habbab ibn Arat conveys the following from the Prophet:
“God will surely finish this process. In other words, one who rides
one’s animal from Sanaa to Hadhramaut will not fear anyone but God
and have any fears related to one’s sheep flocks other than wolf
attacks. However, you are hurrying for no reason.”? This hadith does
not mention women and howdah.

The term “alone” was not found in any narratives regarding
these two hadiths. The hadiths mention women's fears rather than the
presence or absence of their comfort.

2. This fatwa has not caused much sensation in the present time

because it is common for people to act in a manner they know of these
issues. They do not question the topic as long as there is a monetary
obligation arising from opposing such topics.

3. People displaying such an approach related to the provision in this

regard to the time, instead of the place, mentioned in the hadith.

“One does not travel to a two-day distance with a woman whose husband

or a relative that cannot marry her is not around her.”!

Orientations of those who adopted this fatwa vary from

westernization inclination as seen in women’s case and following their
own desires in relating the provision of traveling to time without any
privacy in this regard. This second group considers women’s journey to

18 http://www.akkam.org/?type=1330t, fatwa no 545.

19 Sunanu at-Tirmidhi, Tafsiru al-Qur’an, Surah al-Fatiha, hadith no: 2953; Musnadu Ahmad, hadith no:

19381.

20 Sahihu al-Bukhari, Manaqib, the section entitled Alamatu an-Nubuwwa fi al-Islam, hadith no: 3416.
21 Sahih al-Bukhari, Ihsar wa Jazau as-Said, the section entitled Hajju an-Nisa, hadith no: 1765; Sahih al-
Muslim, Haj, the section entitled Safaru al-Mar’ati maa Mahramin ila Hajj wa Ghayrihi, hadith no: 3326.
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the furthest point of the world without privacy, as permissible. However,
they accept the points of shortening prayers and fasting during journeys
based on the rule of distance. The case does not change even when the
journey is made by car to a village at a thirty-minute distance.

4. Prohibition of Polygamy

Fatwas that clearly and canonically prohibit polygamy were not found.
However, due to three Islamic countries whose laws absolutely prohibit polygamy,
this topic was assessed in this study. These countries are Tunisia, Turkey and
Azerbaijan. Iraqi Kurdistan also prohibits polygamy. The provision of prohibition
is in the legislation of these countries, but there are more than 187,000 polygamy
cases in Turkey.?? In other words, people actually oppose laws while failing to
practice them.

Muslims’ approach that polygamy is permissible in Islam is opposed by
these laws, but they do not affect human life. Although these laws have more
authority than fatwas, they have been neglected almost totally in people’s attitudes
and practices.

5. Rejecting the Jizya

It is interesting to see that modern Muslims pay taxes that are a couple of
times higher than jizya. Moreover, they have canon responsibilities of spending
their goods (as alms) and life, which are not obligatory for others. Obligations for
other people, on the other hand, are not canon but legal.

The method of this study is not to discuss and establish judgments, but to
reveal the anomalous figh issues caused by people following the trend of
westernization.

This fatwa was first presented by Fahmi Huwaydi, who considered jizya as a
specific provision generalized by canonists. He even says the following: “the legal
concept of jizya is not present in the modern century”.? The hadith of the Prophet
indicates that jizya will be abolished when Jesus descends. In a narrative, the
Prophet states the following, according to Abu Hurayra: “I swear to God Almighty
with all powers that Ibni Maryam is about the join you as a fair arbitrator. He will
break the cross, kill pigs, and abolish jizya. The goods will reach such a degree that
nobody will accept the abolishment of jizya.” 2

Fahmi Huwaydi reviewed the ideological differences between the canonists
regarding the legislation-based wisdom of jizya and assessed why jizya was

2 A study by Hacettepe University, Ankara, 2011, http://serrakaracam.blogspot.com.tr/2011/06/cok-
eslilik-dinler-ve-bireysel-haklar.html

2 Muwatinun La Zimmiyyun, Fahmi Huwaydi, Cairo, 1999, p. 128-129, 144.

24 Sahih al-Bukhari, Buyu, the section entitled Qatlu al-Hinzir, hadith no: 2109; Sahih al-Muslim, Iman,
the section entitled Nuzulu Isa ibn Maryam, hadith no: 406.
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preached.?> He neglected the figh-based jurisprudences that do not have religious
works in this regard. Therefore, these jurisprudences cannot be the issues that
abolish relevant provisions when they are abolished.

Accordingly, jizya, in its general sense, is a payment paid by modern
Muslims and other people to finance government bodies or meet the expenses of
military mechanisms in a specific sense.?6 However, this does not mean rejecting
the jizya provision to protect Islam against the western trends opposing Islamic
legislation. These points do not go beyond justifying the legislation of provisions
and expressing the wisdom in this regard. These are not the reasons for the
nullification of provisions.

The most interesting point he reflected is that Umar replaced jizya with
doubled alms.?” Alms are already higher than jizya. Then, how will the public be
when the alms is doubled? The last point he reflected is the authorization for
changing the name of jizya and multiplying the figure in this regard, which is
totally against the purpose of the researchers.

6. Rejecting fixed penalties

Certain modernists stated that fixed penalties could be used only when other
penalties become irrelevant.?® Abdallah al-Alayili and Muhammad Abu Zayd
reflected this idea.?” Husein Muhammad Amin explained that the meaning of the
verse on theft is metaphorical and that the fixed penalties are the provisions that
can be changed in time.%

After these calls failed, the movement of Jawdat Said, who only rejected the
concept of apostasy, emerged. Halis Jalabi, his student and son-in-law, followed
him in this regard.?

The following points are interesting in regard to these ideas and fatwas:

1. There are no canon evidence relating the provision of fixed
penalties to the irrelevance of other penalties.

2. The followers of westernization made the action of misusing
wordings and implications a habit to justify their demands and ideas. Thus,
people who turn facts into metaphors and metaphors into facts without

25 Muwatinun La Zimmiyyun, Fahmi Huwaydi, p. 131-137.

2 Instead, this is the idea of Fathi Usman in terms of the authority to reduce jizya after paying alms and
subsequent taxes. He detailed this issue in the study entitled “Murajaatu al-Ahqami al-Fighiyyati al-
Hassa bi Wad’i Ghayri al-Muslimin”. This is just a change in name. Fahmi Huwaydi adopted the first
part of this idea in his book entitled “Muwatinun La Zimmiyyun”, which is reducing the jizya. He did
not focus on the obligation regarding alms and taxes, which is the second part.

2 Muwatinun La Zimmiyyun, Fahmi Huwaydi, p. 142-144.

28 Ayna al-Hata’, Abdallah al-Alayili, p. 91.

2 al-Hidaya wa al-Irfan fi Tafsiri al-Qur’ani bi al-Qur’an, p. 274.

% Dalilu al-Muslimi al-Hazin, Husein Ahmad Amin, p. 54, 263-264.

31 Sayqulujiyyatu al-'Unf wa Istiratijiyyatu al-Halli as-Silmi, Dr. Halis Jalabi, Beirut and Damascus, 1998,
p. 126-127.
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providing any rational or ideological evidence limit the borders of publicly-
known concepts while expanding the specific points.

3. Followers of westernization do not content themselves when they
cannot abolish the provisions totally. Nullification and change of the
provisions seem to be the main purpose of these people.

4. As this provision is only within the responsibility of judges, the
practice of this provision cannot be discussed in modern times when there
are no practices of penal codes in any places of the Islamic world.

7. Rejecting the Obligation Regarding Jihad

Qadiyanis adopted this idea and their leaders stated the following in this
regard: “It is unlawful for Muslims to resist the British government controlling
India.”3? He even authored a particular work in this regard.

The explanations he made for the reasons are not significant but this fatwa is
among the most extreme fatwas issued in this field. Three relevant inclinations
emerged after this idea was forgotten.

1. Limiting jihad to defense without demand. This is a legislative
point reflecting a canon provision, and this does not nullify the provision.
This is outside the context of this study because this study does not include
the people who gloss jihad from certain aspects, which is nonsense but some
scholars accept the case and include it to their fields of research. The present
study reviews the people who reject and nullify provisions. However, it
would be better for the adopters of this idea to practice what they preach
and perform defense concepts, which they use to limit the borders of jihad.3

2. The second group consists of the congregations and groups that do
not reject jihad but avoid making statements about jihad and jihad
provisions. They present the acquittal of the self, which does not end for
them, as an excuse and prevent their followers from performing jihad, which
is also outside the context of this study because such a topic is related to
practice rather than the provisions.

3. This group expands the borders of jihad in a manner to cover
guarding the opposition and preventing all sorts of torments, which includes
fighting against tyrant Muslims alongside the disbelievers. Accordingly, if
Muslims and disbelievers face one another to fight, then the place for both
will be hell. This idea was adopted by Dr. Halis Jalabi and those who
understand what sahabah members did not from the religious works.3

32 See: al-Huqumatu al-Injiliziyya wa al-Jihad, Mirza Gulam Ahmad al-Qadiyani, London, 2013.
3 For the works reflecting this idea, see: Ruhu al-Jihad wa Hagiqatuhu fi al-Islam, Muhammad
Fathallah Gulan, Cairo, 2008; al-Jihad fi al-Islam Qayfa Nafhamuhu wa Qayfa Numarisuhu,
Muhammad Sa’id Ramazan al-Buti, Damascus, 1993.

3 Sayqulujiyyatu al-‘Unf wa Istiratijiyyatu al-Halli as-Silmi, Dr. Halis Jalabi, p. 14-16, 172, 198.
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This inclination has many issues:

1. Weakening the figh-based provisions by abolishing the
rules separating jihad from other war types.

2. Weakening the rules of torment was arbitrarily explained
by the western media. Muslims’ jihad has turned into the fights for the
interests of the west and our enemies, which is also the case for the
Iraqi War. These were initially extreme fatwas neglecting the verse
351 e il o) s Ge 4% s &8 005 Y5 (And they will continue to
fight you until they turn you back from your religion if they are able.)

3. This movement does not clearly reject jihad. However,
they accept the rule of Qadiyanis. Accordingly, Halis Jalabi states the
following: “What is more important than freedom is freeing the self
from the malevolent acts of the British government before they left
India.”%

2. Section: A Brief Review on the Inclination of Westernization in
Fatwas

Protection of Shariah from Figh-Based Westernization

Going beyond the orders in religious works to suit the west (figh-
based westernization) is a condemned innovation in Islam. The difference
in innovation motives does not change the essence of innovation and its
presence in figh-based provisions.

There are many religious works reflecting warnings regarding the
presence of innovation in Islam. Some of them are as follows:

1.  The evidence from Aisha, the Prophet stated the following:
“Whoever brings anything that is out of Islam, that cannot be accepted
and is to be instantly rejected.”?

2. According to a narrative from Arbad ibn Sariya, the
Prophet stated the following: “I advise you to fear, listen to and obey
God even if you are managed by a slave from Ethiopia. It is obvious
that people among you will have many disputes after my time. I
advise you to follow my sunnah and distinguished caliphs. Follow
them strictly and avoid anything that is formed later. What I meant by
anything is innovation, all sorts of which is a perversion.” 3

% Al-Baqarah, 217.

% as-Siyam qa Tadribin ala Adami Mumarasati al-Unf, Halis Jalabi, er-Riyadu’s-Sutidiyye Dergisi,
09.09.1418/ 08.01.1988, year 34, Issue no: 10790; he repeated the same idea in his article entitled
“Dirasatu at-Tahaqqumi ad-Dahili”. el-ttihadii'l-maratiyye Dergisi, 15.09.1434/ 24.07.2013, year 44,
Issue no: 13897.

%7 Sahih al-Bukhari, Sulh, the section entitled Iza aslahu ala sulhi jawrin fa as-sulhu mardudun, hadith
no: 2550; Sahih al-Muslim, Agziya, the section entitled Naqdu al-Ahqami al-Batila, hadith no: 4589.

3 Sunanu Abi Dawud, Sunnah, the section entitled Luzumu as-Sunnah, hadith no: 4607.
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What is important for us during the times when ignorance
became common is our method of separating the corrects and wrongs
in figh-based fatwas and avoid from the attractive western approaches
in deriving fatwas and ideas from the period of disorder. This is
especially important when there is a possibility to mislead people.
Muaz ibn Jabal summarizes these in the relevant hadith as follows:
“There will be malevolence among you. Goods will increase then.
Moreover, the Quran will be open to believers, disbelievers, men,
women, slaves, free people, young and the elderly. One of them will
say: “Why do not they follow me? Although I read the Quran, nobody
followed me. They will not follow me as long as I do not present them
anything divine other than the Quran.” Avoid following anything
from these people! What they present are perversion and anomaly. I
warn you against the abnormal acts from knowledgeable people
because the devil will invite the knowledgeable to perversion and
anomaly through language.

Muaz was asked: “How can I know whether a knowledgeable
person caused perversion or a disbeliever spoke facts?”

He replied: “Avoid the popular words of a knowledgeable
person so that he will not deviate you from your path. Maybe that
person would abandon his wrongs one day. Accept whatever is true
and follow it because facts result in benevolence.”%

Motives of Westernization for Fatwa
It is clear from the fatwas above that the instigating elements of the

people issuing fatwas within the westernization movement differ, as noted
below.

1. Defending Islam against the western attacks by banning
the topic of assaults. When the west defends its ideas against the
topic of veiling, certain muftis reject veiling to defend Islam.

2. Presenting unnecessary innovations to make Islam equal
to the western approach, which is developed according to them.
However, they confuse the concepts of novation and legislation
performed to issue new provisions for new issues with the process
of manipulation conducted to change the fixed provisions. Thus,
they are inclined to establish a new legislative system without even
being aware of the case.

3. Failure in separating the corrects and wrongs in issuing
provisions due to scientific weakness. They set their claims based on
the general lines of the manipulation called novation by others and
satisfy themselves with their wrong fatwas. Fatwas issued by young

3 Sunanu Abi Dawud, Sunnah, the section entitled Luzumu as-Sunnah, hadith no: 4611.
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people who act without taking their time/thinking extensively and
who do not have any expertise in canon discipline to show
themselves and become popular. These young people act in
accordance with the media organs that are promoted to make great
efforts to westernize fatwas and expand the fatwa sessions in media
for these young people.®
4. They state that Islamic laws have been manipulated since
the early centuries, that Muslims are all affected by deviance, that
people have been failing to perceive such a distortion in their minds,
and that only they have the superior quality to realize such
deviance. Some of them clearly indicated these points while some
hinted by opposing historical facts by making assumptions and
directing plenty of accusations.
In addition to the points noted above, Fahmi Huwaydi
stated the following: “Religion has a divine quality while figh,
which is the religious revelation, has been formed historically.”+

A General Definition Regarding Westernization Fatwas
Westernization-based fatwas have the following quality:
1.Focus on social and financial fields. Their fatwas on fixed
topics impact the social filed and disintegration of social structure.
2.These fatwas were initially written in books and textual
fatwas, but they were later compiled as extemporaneous fatwas in
journals and media organs, which made it difficult to trust them
and resulted in momentary and temporary effects for these works.

A General Definition Regarding the Adopters of Westernization
Fatwas
Adopters of westernization fatwas possess the following qualities:
1.They have different ideas from the scholars and students
in their times, and their fatwas have been passed down to
following generations in a sequence of extraordinary approaches.
Every student conveyed fatwas literally from their instructors who
impacted their ideas. None of these fatwas received any reactions
and they did not spread among the students of Islamic science
other than those in sequences.
2.Most of them have no expertise. They are only some
Islamic scholars, and some of them are the philosophers who do

40 al-Iftau bayna at-Taqwizi wa at-Tawfiz, Abdallah ibn Fahdi al-Wagqjid, A Friday sermon, 20.08.2010,
http://goo.gl/p8B8hw
4 Muwatinun La Zimmiyyun, Fahmi Huwaydi, p. 8.
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not follow the Islamic trends. Some even follow the modernist or
secular trends, issue relevant fatwas and reflect religious works as
evidence.

History of Figh-Based Westernization

Movement of westernization actually emerged in the same period
when the Islamic world was occupied. This movement mimics the west in
its external acts and invites people to join the civilization side.

Due to the natural religious characteristics of Muslims, it was not
accepted much by people. Thus, people making these calls started to issue
figh-related reasons to make sure their ideas were accepted. The majority
of these reasons were related to the law-based figh concepts, as explained
before. Each topic was justified separately from other topics and from a
figh-related perspective, which continued until a new movement emerged.
This new movement is the method of making an assumption from magqasid
in a manner that is independent of comparisons. This is the first movement
to strengthen the roots of figh-based westernization. Muhammad Abid al-
Jabiri states the following: “It is not possible to totally clarify the concept of
‘qulli” in the discipline of figh because comparisons constitute the basis for
figh. Comparisons indicate relating fascicles to fascicles. Such a
relationship indicates reviewing the concepts that justify fascicles through
assessments and classifications. Then, the representatives of this
movement support this methodological management by accusing Imam
Shatibi of adopting this in his book entitled Muwafagat.*?

Modernists present their figh-based ideas in certain topics such as
freedom, women-related provisions, relationships with non-Muslims, non-
Muslims in the Ottoman era and fixed criminal points. The claim that these
were all formed to understand the concept of maqasid that was indicated,
justified and made a rule by Shatibi in Muwafagat and they praise Shatibi.
Experts of figh and figh methodology know that these westernization-
related ideas regarding the concepts of freedom, women, jihad and fixed
laws have no association with Shatibi because he was among the pioneers
of sectarian conservatism. Moreover, the topics he reviewed can be
regarded as evidence. These topics are as follows: Praising Salafi imams
and following them in an excessive manner, overvaluing the principle of
Sadd al-Dharai, presenting severe statements regarding considering the
opposition as hujjat, showing no tolerance solely in terms of preventing the
action of following the licenses and well-known fatwas of sects, valuing
insignificant canon issues and stressing that these issues should not be

4 Bunyatu al-Aqli al-Arabiyyi, Muhammad Abid al-Jabiri, Marqazu Dirasati al-Wahdati al-Arabiyyati,
Ninth edition, Beirut, 2009, p. 547-548.
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neglected for qulli issues, valuing the affairs of eternal life more than the
mortal ones, preferring narration to intelligence, coverage of all provisions
by canon works, paying attention to the point that scholars are the
authority to consult and considering the statement “those who issue fatwas
are equal to the Prophet in the ummah”#, giving warnings about objection
the pioneers of Islamic science and overlooking philosophy.

Shatibi was accused of being harsh and challenging when it comes
to figh-based fatwas, which was also reflected by him.# He made the
following statement as a response to those who directed the accusations: “I
am sometimes accused of being harsh and demanding in terms of Islam.
What makes people say these is that I prefer the well-known sectarian
ideas regarding responsibilities and fatwas and that I stay within limits in
this regard. However, they neglect the well-known points and issue fatwas
that are easy to understand and issue and that suit the demands even if
there is an extraordinary idea in the followed sect or in the approach of
other people. Imams of Islamic science act contrarily. This issue was
reviewed in detail in the book Muwafagat.”4

All scholars from the ummah accept the magqasid of shariah.
Therefore, Shatibi refutes the accusations of abandoning the relevant
comparisons and well-known statements of scholars.

Westernization fatwas reach a new phase from then on, which is the
generalization of awareness among people through the modern social
communication instruments within the internet network and decreasing
the role of particular media instruments controlled by the authorities.
Thus, people’s resistance against this ideological battle has gradually
increased. This issue will be detailed in the following section.

Current Conclusions of Figh-Based Westernization Movement
Efforts of westernized systems and Islamic media to highlight the
people who issued these fatwas and results of westernization in figh
discipline, despite the promotions by the eastern and western media, are
different and interesting at the same time.
1. Their fatwas were only followed by their followers and
supporters and received no attention from the Muslims. Those who

4 See: Al-Muwafaqat, Ibrahim ibn Musa al-Lahmi ash-Shatibi, Ed. Mashur ibn Hasan Al-i Salman, Daru
Ibni Affan, First edition, Hubar, 1417/ 1997, v. 5, p. 253. He even assessed it as a separate topic and
brought a lot of evidence.

4 Qayfa Ashama al-I'lamu al-Librali fi Ta’zizi Shariati al-Ghulat, Ibrahim ibn Umar as-Saqran, Saydu al-
Fawaid web site, 02.07.1437/ 10.04.2016, http://www.saaid.net/Doat/alsakran/87.pdf

45 al-I'tisam, Ibrahim ibn Musa al-Lahmi ash-Shatibi, Ed. Salim ibn ‘id al-Hilali, Daru Ibni Affan, First
edition, Hubar, 1992/ 1412, v. 1, p. 36.
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issue fatwas are extraordinary among the other scholars in addition
to these extraordinary fatwas.

2. However, the result was not expected. Islamic banks and
veiling became popular. Moreover, the timidity of traveling women
increased, and the impact of strengthening the practice of shariah in
the street was boosted.

Figh-based westernization is more radical and has a greater impact
than the lawful figh within the movement of westernization. The adoption
of lawful figh indicates that they cannot attack the field of methodology.
However, these limited results with unexpected impacts indicate that the
westernization of lawful figh resulted in failure. Moreover, this failure is
not less important than what was experienced during the westernization of
methodology, which indicates that the general awareness among Muslims
increased and became popular in regard to the methods and basic
provisions. However, the awareness regarding the complicated topics
requiring expertise is not extensive.

In brief, exceptional ideas are inevitable and present in every
century. The essence of figh-based westernization is based on the
introduction of exceptional statements. An extraordinary fatwa that
reflects any malevolent acts as permissible is always present. A clerk
benefiting from shariah for his propagandas or a scholar who earns a profit
by using relevant religious concepts and preaching are always ready to
issue such a fatwa. Such a person may be among the Islamic scholars
because this person deviates from the truth and correct path. He is not
aware of the harms he gives to the benefits of shariah as a result of the
fatwas he issues. He also thinks that shariah is under the pressure of the
atmosphere affected by defeat and weakness. There are many muftis who
understand how dangerous the extraordinary fatwas are at a later period.*

References

e al-I'tisam, Ibrahim ibn Musa al-Lahmi ash-Shatibi, Ed. Salim ibn ‘id al-
Hilali, Daru Ibni Affan, First edition, Hubar, 1992/ 1412.

e Ayna al-Hata'u, Abdallah al-Alayili, Daru al-Ilmi li al-Malayin, Beirut,
1978.

e Bunyatu al-Aqli al-Arabiyyi, Muhammad Abid al-Jabiri, Marqazu
Dirasati al-Wahdati al-Arabiyyati, Ninth Edition, Beirut, 2009.

46 al-Baqri warns people about the dangers of figh-based westernization. Abdallah ibn Umar al-Bakri, el-
Vatanu’'l-Katariyye Dergisi, 16.04.2011, year 14, p. 5704, p. 5, http://www.al-
watan.com/viewnews.aspx?n=385B69E2-67CA-49FC-AF5C-F55479723 A91&d=20110416



Impact of Alienation in Certain Modern Fatwas

Tarihu al-Ustaz ash-Sheikh Muhammad Abduh, Muhammad Rashid
Riza, Matbaatu al-Manar, Cairo, 1931/ 1350.

Tahriru al-Mar’ati, Qasim Amin, Muassasatu Hindawi li at-Ta’lim wa
as-Saqafati, Cairo, n.d.

Tafsiru al-Manar, Muhammad Rashid Riza, Daru al-Manar, Fourth
Edition, Cairo, 1373.

Dalilu al-Muslimi al-Hazin ila Mugqtada as-Suluq fi al-Qarni al-‘Ishrin,
Husein Ahmad Amin, Daru al-Ayni li an-Nashr, Eleventh edition,
Cairo, 2007.

Ruhu al-Jihad wa Hagqiqatuhu fi al-Islam, Muhammad Fathallah
Gulan, Trans. Ikhsan Qasim as-Salihi, Daru an-Nil, Fifth edition,
Cairo, 1428/ 2008.

al-Jihad fi al-Islam Qayfa Nafhamuhu wa Qayfa Numarisuhu,
Muhammad Sa’id Ramazan al-Buti, Daru al-Fiqr, First edition,
Damascus, 1414/ 1993.

al-Huqumatu al-Injiliziyya wa al-Jihad, Mirza Gulam Ahmad al-
Qadiyani, Trans. Muhammad Ahmad Naim, ash-Shariqatu al-
Islamiyyatu al-Mahdoodah, First edition, London, 1434/ 2013.

Sunanu Abi Dawud, Suleiman ibn al-Ash’as as-Sijistani, Ed. Shu’aib
al-Arnawut and Muhammad Qamil Qara Balili, Daru ar-Risalati al-
Alamiyya, First edition, Beirut, 1430/ 2009.

Sunanu at-Tirmidhi, Muhammad ibn Isa at-Tirmidhi, Ed. Ahmad
Muhammad Shagir et al., Daru Ihyai at-Turasi al-Arabi, Beirut.
Sayqulujiyyatu al-"Unf wa Istiratijiyyatu al-Halli as-Silmi, Dr. Halis
Jalabi, Daru al-Fiqri al-Mu’asir wa Daru al-Fiqr, First edition, Beirut
and Damascus, 1419/ 1998.

Sahihu al-Bukhari, Muhammad ibn Ismail al-Bukhari, Ed. Dr. Mustafa
Dib al-Baga, Daru Ibni Qasir wa Daru al-Yamama, Third edition,
Beirut, 1417/ 1987.

Sahihu Muslim, Muslim ibn al-Hajjaj al-Qushayri an-Nisaburi, Daru
al-Jil and Daru al-Afaqi al-Jadida, Beirut, n.d.

al-Fatawa al-Islamiyya min Dari al-Iftai al-Misriyya, Daru al-Iftai al-
Misriyya, Cairo, 1431/ 2010.

al-Mar’atu Bayna al-Usul wa at-Taqlid, Dr. Husein Abdallah at-
Turabi, Marqazu Dirasati al-Mar’a, Khartoum, 1421/ 2000.

Murajatu al-Ahqami al-Figkhiyyati al-Hassa bi Wad’i Ghayri al-
Muslimin, Dr. Fathi Uthman, Majallatu al-Aman, Beirut, n.d.
Musnadu Ahmad, Ahmad ibn Hanbal, Ed. Shu’aib al-Arnawut et al.,
Muassasatu ar-Risala, Second edition, Beirut, 1420/ 1999.

Muwatinun La Zimmiyyun, Fahmi Huwaydi, Daru ash-Shuruq, Third
edition, Cairo, 1420/ 1999.



The Journal of Theological Academia

al-Muwafaqat, Ibrahim ibn Musa al-Lahmi ash-Shatibi, Ed. Mashur
ibn Hasan Al-i Salman, Daru Ibni Affan, First edition, Hubar, 1417/
1997.

Nabighatu ash-Sharq Jamal ad-Din al-Afgani, Muhammad Abu
Rayya, Daru al-Maarif, Cairo, 2006.

al-Hidaya wa al-Irfan fi Tafsiri al-Qur’ani bi al-Qur’an, Muhammad
Abu Zaid ad-Damanhuri, Mustafa al-Babi al-Halabi, Cairo, 1349/ 1930.

Periodical Publications and Websites
el—ittihédﬁ’l—imérétiyye Dergisi, 15.09.1434/ 24.07.2013, year 44, Issue
no: 13897.
er-Riyadu’s-Sutidiyye Dergisi, 09.09.1418/ 08.01.1988, year 34, Issue
no: 10790.
es-Sarku’l-Evsat Dergisi, 22.04.1423/ 03.07.2002, Issue no: 8618.
el-Vatanu’l-Katariyye Dergisi, 16.04.2011, year 14, Issue no: 5704.
Saydu al-Fawaid website, 02.07.1437/ 10.04.2016,
http://www.saaid.net/Doat/alsakran/87.pdf
Dr. Muhammed Akkam website, http://www.akkam.org/
A study by  Hacettepe  University, = Ankara, 2011,
http://serrakaracam.blogspot.com.tr/2011/06/cok-eslilik-dinler-ve-
bireysel-haklar.html



http://www.saaid.net/Doat/alsakran/87.pdf
http://www.akkam.org/
http://serrakaracam.blogspot.com.tr/2011/06/cok-eslilik-dinler-ve-bireysel-haklar.html
http://serrakaracam.blogspot.com.tr/2011/06/cok-eslilik-dinler-ve-bireysel-haklar.html



