) AL yle Balyd o) O g Auall pSHY Blons B 3ol Jlosrasl B 8yLiadll
MECELLETU’L-AHKAMI’L-ADLIYE VE YEMEN MEDENI KANUNUNDA HAKKIN
KOTUYE KULLANILMASI (TEASSUF)

THE ABUSE OF RIGHTS IN THE YEMENI LAW AND JUDICIAL JUDGEMENTS
JOURNAL COMPARATIVE STUDY OF ISLAMIC JURISPRUDENCE (TAASSUF)
ABDULHAKIM HAMID NASR AHMED

DR.

aabdulhakim7@gmail.com

L (hadl) oz Al Yl a8 @ (G Jlorsal (B 8yLadll) plaas OF piast
A e o B sade (JooYI B gt b el gy OF gm DU slg
oy gl ppiall iy Gy wry s b g Ddle i) ciasher of — (2 Ops o s
Sy ks diod g1yl e Jlaw CLa¥) O Jo slgddll 3 A Lsg il S
il skaall ar gl e OOl Olevall ey Sy e BB Srs b Bpar Kb B
et OF cdim o e B3 Jlogg aiar ¥ 4l J) L3Ny Bdio il a3 B s\gddll
OB 13) gioy gy oy does ey caaon &l J) llog ol Cndy Olasall By 0200
Nl g 3t Jlamial Ay - gradl Sy A K- Y1 Bl 4y sy Lot 2l
Bh ) 5 "y ST Y ey S B0 Jlesly g Antl dolis g Blgn oAl

S ol 8ly 03 By 31 Vg e ¥ "SI g gy " 5 Koy Sk
U Bpiodt B Bjliaat ade ol Jloasa¥) G ey iShoy pUSYI B OLY! 3 (0 o
OS] b 3t gy 3 (B el qoo O prldll b BBy Wi el OIS 13) d
e B Ol plis
(ol ool OGN iduall MY e (Gl (iadl) ol Bylaell thmlais SIS
el azd
0z:
Hukuka aykurt fiil ya da hakkin kétiiye kullanimi tabirlerinin anlam ve mahiyetce diger bir
fikhi karsihgu teassiiftiir. Teassiif; “bir kimsenin miilkiinde veya lehinde sabit olan bir
hakkinda bu miilk veya hakka miiteallik olarak bedelli veya bedelsiz bir sekilde
haddizatinda mesru, mubah bir eylemde bulunmakla beraber ishu eylemi sonucunda
kendisi disindaki kimseye zarar vermesi, hukukun hikmeti ve ruhuna aykirt bir durum
meydana getirmesi” seklinde tarif edilebilir. Fukaha, kendi miilkiinde dahi olsa mutad
stirlara aykirt bir sekilde tasarrufta bulunan kimselerin sorumlu tutulacagi hususunda
ittifak halindedir. Mutad/mesru bir tasarrufta bulunuldugu noktasinda ise goriis
ayriliklart s6z konusudur. Ebl Hanife, Safi, Malik ve ibn Hanbel hak sahibinin bu tir
olagan eylemlerden men edilemeyecegin savunurken Ebu Hanife bu eylemin hukuken
mesru olmast ve seri cevaz damdna miindfidir kuralhindan hareketle tazminin
gerekmeyecegini soylemekle birlikte kimi durumlarda sadece diydneten sorumlulugun
giindeme gelebilecegini ifade eder. imam Muhammed ve Ebii Yusuf ise meydana gelebilecek
zararin tahammiil edilemeyecek boyuta (zarar-1 fahis) varmast durumunda kisinin ilgili
tasarrufunun engellenebilecegini soyler. Bu hususta hem Mecelle hem de Yemen Medeni
Kanunu Imam Muhammed ve Ebli Yusufun goriigiinii  isabetli — gorerek
kanunlastirmuslardir.
Anahtar kelimeler: Hakkin Kotiiye Kullanilmast (Teasstif), Hak, Mecelletii’l-Ahkami’l-
Adliye, Yemen Medeni Kanunu, Islam Fikhi.

Abstract:

It has become clear that the notion (Abuse) notion is an alien term from Western
Law Jurors and is seemingly an equivalent of (lamentable use) in Islamic
Jurisprudence, or Figh. It means the practice of an originally legitimated action as
per a proven legitimate right — with or without remuneration- or even as per
lawfully allowable actions; however harming others or violating the cause of
wisdom behind the legitimacy of the action. Islamic scholars unanimously agreed
upon the fact that a person is held accountable for the damage incurred by the use
of his rightful property in an unusual manner; as in, setting their land on fire on a
stormy day, scorching lands of others around theirs. In this case, they are
considered as aggressors and they are required to compensate the others for their
loss. However, if the use of property is in a usual manner, Islamic jurists differed
with their judgments about this case. Abu-Hanifa and Al-Shafii agreed that it was
permissible; But Abu Hanifa stated that they have the right to do whatever they
want with their property but will be questioned about this action in the afterlife.
However, according to Malek and Ahmad’s sectors, they agreed that it is not
permissible; when damage is considerable according to Muhammad and Abi-Yusif
it not permissible and this judgment has been adopted by the Judicial Decisions
Journal. Restricting the use of the right to prevent harm to others is consistent with
the purposes and spirit of the law, and the realization of the noble verses “do not
harm” and “a view of facilitation” and “no harm is a will from God” and the words
of the Holy Messenger: “No harm.” The magazine’s opinion, which combined the
human right to use his property and the restriction of the right to use, was
distinguished by the restriction of non-harming the rights of others to whether the
damage was obscene other than non-obscene, because preventing the owner in that
necessitates blocking the door of the possibility of the person to use his property.
Keywords: The Abuse of Rights (Taassuf), Right, Yemeni Law, Comparative Study,
Islamic Jurisprudence.
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