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The Interaction Between Islamic Legal Methodologies and Social Context in the Light
of the Contemporary Practice of Ifta’ A Case Study of two Institutions

Abstract

The non-binding Islamic legal rulings or opinions (fatwds), which are issued by Muslim scholars or Islamic
religious institutions in response to questions of Muslim individuals may be said to represent the most
dynamic genre of (past or present) Islamic legal literature. It was traditional case that the practice of ifta’
resided in the individual authority and effort of Muslim scholars. However, after the establishment of na-
tional and international Islamic religious institutions at the beginning of the twentieth century, this practice
has largely become the responsibility of specific bodies tasked with issuing fatwas from that day to this. Saudi
Arabia’s Dar al-1fta’ (the General Presidency of Scholarly Research and 1fta’) and Turkey’s Diyanet (the Pres-
idency of Religious Affairs) are concrete outcomes of the twentieth century. Both institutions provide an
idiosyncratic insight into the practice of ifta’ and more specifically its development and application within
two quite different societies. One of the primary concerns of this thesis is therefore to identify the authority,
function and role of the two institutions and their official fatwds in their respective environments.

The thesis compares the fatwdas issued by the two institutions with the intention of determining which Is-
lamic legal concepts and methodologies are applied. In addition, the discussion part of the thesis assesses
how the institutions interpreted authoritative sources of Islamic law and the process through which they
have come to arrive at divergent, and even opposed, interpretations. The thesis ensures insight into the
dynamic interconnection and interaction between Islamic legal methodologies and societal realities by ex-
amining these two Islamic modern institutions and focusing on their legal interpretation or rulings (fatwas).
The active dimension of Islamic law is visibly rendered within the cultural, legal, political and social context
in which the fatwa system provides new regulations and rulings. The analysis converges upon the proposi-
tion that differences of opinion do not derive from the fundamental Islamic legal sources, the Qur’an and
Sunna, but can instead be traced back to the different contextual environments in which the fatwas emerged,
thus illustrating the strong connection between contextual elements and Islamic legal methodologies. In
the course of analysing fatwas issued by the two institutions on similar subjects within a comparative frame-
work, the research seeks to explore the interaction between Islamic legal methodologies and the contexts
in which they are applied. It therefore provides a contextual and methodological analysis of contemporary
fatwas issued by the two institutions.

After determining four thematic criteria (the predominant madhhab affiliation, legal systems, political struc-
tures, and social presumptions and cultural practices), the thesis then proceeds to identify the points at
which the two institutions converge and diverge in each of these respects. The study also applies the fatwas
to demonstrate how the two institutions utilise different Islamic legal concepts and principles when ad-
dressing identical issues. Finally, the thesis seeks to introduce an advanced comparative model for the study
of fatwds that encompasses institutions (as social and religious interpreters), Islamic legal theories and
methodologies (as an essential source of the law) and the social context in which fatwds emerge.

This study consists of five chapters. The Chapter One outlines, with reference to primary Islamic sources and
works written by contemporary and traditional scholars, the origin and meaning of fatwa. In addition, the



483 | The Interaction Between Islamic Legal Methodologies and Social Context in the Light of The Contemporary Practice of Ifta@’

discussion will also engage with the contemporary practice of fatwda. With the intention of bringing out im-
portant continuities and changes, three types of official fatwa (collective, public and state) practised within
the two countries are defined in general terms.

The Chapter Two examines the Dar al-Ifta’ of Saudi Arabia, one of the most widely recognised institutions in
the Islamic world. This chapter mainly focuses upon its history, and past and present works, and it mainly
approach the Dar al-Ifta’ from two different angles: its establishment, environment (socio-legal and socio-
political), functions and hierarchic structure; its fatwd issuance procedure and fatwdas. The practice of ifta’ is
discussed with reference to the pre-institutionalised period of the Saudi-Wahhabi ‘ulama’ (1744-1953), the
institutionalisation of the Saudi-Wahhabi ‘ulama’ (1953-1971) and the reconfiguration of the Dar al-Ifta’
(1971-1993) - each stage corresponds to the historical development of the practice of ifta’ within Saudi Ara-
bia. The socio-cultural, socio-legal and socio-political environment of the institution are emphasised to as
great an extent as possible in order to present its influence upon the Dar al-Ift3’ and its fatwds. The chapter
places particular emphasis upon the authority and performance of the Dar al-Ifta’, the institution’s fatwa
issuance procedure and the institution’s symbiotic relationship with the Saudi government.

The Chapter Three assesses the Diyanet (The Presidency of Religious Affairs) of Turkey from a historical per-
spective, and outlines the purposes which have underpinned its establishment, functions and hierarchic
structure. Its historical development is divided into four periods. Each of the periods reflects how political
attitudes towards the institution changed. The chapter aims to highlight and set out in more detail the sig-
nificant developments that influenced the institution’s administrative and organisational structure. By re-
vealing the history of the Diyanet, the chapter intends to sketch a general background by referencing polit-
ical and socio-religious perspectives. The analysis of political background sets out the environment within
which official legislation and regulations pertaining to the Diyanet have constructed. The discussion of these
Diyanet-related state laws and regulations both clarify its administrative and organisational structure and
also demonstrate how its services have been impeded by the democratic secular state.

The Chapter Four compares the Dar al-Ifta’ and the Diyanet from different perspectives and elaborates each
point with reference to the specific fatwdas that the Dar al-Ifta” and the Diyanet have issued on the same or
similar issues. The examined fatwas may provide insight into the factors which influence the issuance of
legal interpretations, the manner in which the institutions interpret the authoritative texts and the func-
tions of the fatwa within their societies. The chapter closely compares the two institutions with regard to
their legal methodologies and procedures, the legal and political system that operates within the two coun-
tries, and the contextual and cultural structures which frame the two institutions and their engagement in
religious affairs.

The Chapter Five ensures a comparative analysis that engages with the fatwas that have been introduced by
the two institutions. The fatwds are subjected to a variety of critical analyses in order to identify the assump-
tions, influences and reasons causing the two institutions to arrive at almost diametrically opposed legal
conclusions. A legal-hermeneutical analysis is applied by focusing upon the Islamic legal methodological
framework of the fatwas that have been espoused by each institution. The purpose of this analysis is to de-
termine the extent to which differences can be linked to Islamic legal sources (the Qur’an and Sunna) or
hermeneutical principles and Islamic legal methodologies applied by the Dar al-Ifta’ and the Diyanet. In
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addition, the examined fatwds conceivably demonstrate how general attitudes and perceptions may influ-
ence the manner in which the two institutions interpret the authoritative texts. The common perceptions
about gender and women in both countries briefly explained and interrogated through an analytical and
critical approach. The chapter is specifically concerned with the question of how genders’ attitudes that are
embedded within the given social contexts impact on the fatwds. The chapter addresses three main ques-
tions What kinds of gender assumptions, attitudes and perceptions used by the two institutions to justify
their issued fatwds are? To what extent can they be correlated with the hermeneutical principles and Islamic
legal methodologies employed by the two institutions? How do they shape the legal thinking of Muslim
scholars operating within the two institutions?

I eventually envisage that a comparative analysis of the Dar al-1fta’ and the Diyanet will encourage academic
researchers to investigate the institutionalised ifta’ practice and to explore differences of opinions in the
modern world. Institutionalised fatwas are important elemental veins that provide considerable insight into
the points at which Islamic law encounters rapidly changing socio-cultural, socio-legal and socio-political
circumstances.
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Giincel ifta Uygulamasi Isiginda islam Hukuk Metodolojileri ve Toplumsal Baglam

Arasindaki Karsilikl Etkilesim ki Kurumun Durum Galismasi

Oz

Miisliiman alimlerin veya Islami dini kurumlarin, Miisliiman bireylerin sordugu sorulara cevaben verdigi,
baglayici olmayan, islam hukuk hiikiimleri veya gériisleri (fetvalar), (ge¢mis ya da simdiki) Islam hukuk li-
teratiiriiniin en dinamik tiiriint temsil etmektedir. Geleneksel olarak, ifta uygulamasi Miisliiman alimlerin
bireysel yetki ve ¢abalarina dayanir. Bununla birlikte, yirminci ylizyilin baslarinda ulusal ve uluslararasi dini
kurumlarin kurulmasindan sonra, bu uygulama biiytik 6l¢tide, fetva vermekle gérevlendirilen belirli organ-
larin sorumlulugu haline gelmistir. Suudi Arabistan’daki Dar al-ifta (Ilmi Arastirma ve ifta Genel Baskanlig1)
ve Tiirkiye’deki Diyanet (Diyanet isleri Bagkanlig1) yirminci yiizyilin somut ve seckin fetva kurumlar ara-
sindadir. Bu ¢alisma, her iki kurum tarafindan yiiriitiilen ifta uygulamasina ve ayni zamanda bu iki farkli
toplumdaki ifta uygulamasinin gelisimine ve tatbikine 1s1k tutmaktadir. Bu tezin ana amaglarindan biri, bu
iki kurumun ve yayinladiklar: resmi fetvalarin otoritesini, islevini ve roliinii kendi ortamlarinda tanimlamak
ve tespit etmektir.

Bu tez, s6z konusu iki kurum tarafindan verilen fetvalari, hangi Islam hukuk kavramlarina ve yéntemlerine
basvuruldugunu tespit etmek amaciyla karsilastirir. Ayrica, bu arastirma, kurumlarin islam hukukunun ana
kaynaklarini nasil yorumladiklarini ve bu kurumlarin farkli ve hatta taban tabana zit Islami hukuki hiikiim-
lere ulasma siirecini degerlendirir. Calisma, bu iki dini modern kurumu inceleyerek ve onlarin islam hukuk
yorumlarina ve gdriislerine (fetvalar) odaklanarak, islam hukuk metodolojileri ve toplumsal gergeklikler
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arasindaki dinamik baglantilarin ve karsilikli etkilesimin anlasilmasini saglar. islam hukukunun aktif bo-
yutu, fetva mekanizmasinin yeni diizenlemeler ve hiikiimler sagladigy, kiilttirel, yasal, siyasi ve sosyal bag-
lamlarda gériiniir bir sekilde ortaya konmaktadir. Bu calisma, fikir farkliliklarinin temel islam hukuk kay-
naklarindan (Kuran ve Siinnet) kaynaklanmadigi, ancak toplumsal konjonktiir unsurlari ve islam hukuk me-
todolojileri arasindaki giiclii bagi 6rneklerle agikladiktan sonra, fetvalarin ortaya ¢iktigi farkli konjonktiir-
lerin etki alaninin yogunlugu tizerine vurgu yapar. Karsilastirmali bir cercevede benzer konular tizerinde iki
kurum tarafindan yayinlanan fetvalar analiz edilirken, islam hukuk metodolojileri ve onlarin uygulandiklar
baglamlar arasindaki karsilikl etkilesim tetkik edilir. Bu nedenle, s6z konusu iki kurum tarafindan verilmis
olan giincel fetvalarin baglamsal ve metodolojik analizleri detayli olarak takdim edilir.

Konu ile ilgili dért kriter (hakim mezhep mensubiyeti, hukuki sistemler, siyasi yapilar ve toplumsal varsa-
yimlar/kiiltiirel uygulamalar) belirledikten sonra, tez bu iki kurumun bahsedilen kriterlerin hangi noktala-
rinda birlestigini ve birbirinden ayrildigini belirlemeye ¢alisir. Calisma ayni zamanda, iki kurumun benzer
konulari ele alirken farkli islami hukuki kavramlari ve ilkeleri nasil kullandigini1 géstermek icin kurumlar
tarafindan yaymlanmus fetvalardan yararlanir. Son olarak, bu tez, kurumlari (sosyal ve dini yorumlayicilar
olarak), Islam hukuk teori ve metodolojilerini (hukukun temel kaynag olarak) ve fetvalarin ortaya ¢iktig
sosyal baglami iceren fetva ¢aligmalari igin gelismis bir karsilastirmali model tasarlamaktadir.

Bes temel béliimden olusan bu calismanin ilk béliimii, birincil islami kaynaklarla klasik ve cagdas alimler
tarafindan yazilan eserlere dayanarak, fetva uygulamasinin anlamini ve temelini ana hatlariyla agiklamak-
tadir. Agiklama ve analizler ayni zamanda gilintimiizdeki fetva uygulamalarini da igermektedir. Fetva meka-
nizmasinda siirekliligini koruyan yapilar ve degisen faktorleri ortaya ¢ikarmak amaciyla, iki tilkede uygula-
nan fetvalar kolektif, bireysel ve devlet fetvalari olmak tizere {i¢ temel ¢ercevede analiz edilmistir.

ikinci bsliim, Islam diinyasinin taninmis dini merkezlerinden biri olan Suudi Arabistan’daki Dar al-ifta ku-
rumunu agiklamaktadir. BSliim, kurumun tarihiyle gegmisten giliniimiize {irettigi eserleri agiklamaya ek ola-
rak; kurumun kurulusu, sosyo-yasal ve sosyo-politik atmosferi, islevleri ve kurumun kendi i¢indeki hiyerar-
sik yapisi; fetva verme prosediirii ve verilen fetvalar olmak iizere Dar al-ifta’y1 iki temel acidan incelemek-
tedir. Her asama Suudi Arabistan’daki fetva uygulanmasinin tarihsel gelisimine 1sik tutacagi icin fetva uy-
gulamasi, Suudi-Vahhabi ulemanin kurumsallagsmasindan 6nceki dénem (1744-1953), Suudi-Vahhabi ulema-
nin kurumsallasma dénemi (1953-1971) ve yeniden yapilanmasi dénemine (1971-1993) ayrilarak incelenmis-
tir. Kurumun sosyo-kiiltiirel, sosyo-yasal, ve sosyo politik ortamu, fetvalar tizerindeki bu faktorlerin etkisini
gostermek icin ayrintili bir sekilde vurgulanmistir. Bliim, Dar al-ifta’nin otoritesi, performansi, fetva verme
prosediirii, kurumun Suudi hiikiimeti ile olan sembolik iliskisine 6zellikle vurgu yapar.

Tiirkiye’deki Diyanet kurumunu agiklayan tigtincii b6liim, kurumun tarihsel gelisimini, kurulusunu, islevle-
rini, hiyerarsik yapisini ana hatlariyla ortaya koymustur. Kuruma yonelik siyasi tutumlarin yansimasi ola-
rak, kurumun idari ve organizasyon yapisinda meydana gelen degismelere 6nem verilerek, kurumun tarih-
sel gelisimi dort temel déneme ayrilmistir. Kurumun tarihsel gelisimine etkisi olan siyasi ve kiiltiirel arka
planin analizi, Diyanet’e iliskin resmi mevzuat ve diizenlemelerin gelistigi ortami netlestirir. Diyanetle ilgili
kanuni diizenlemeler ve bu diizenlemelere yonelik tartigmalar, kurumun hem idari hem de hiyerarsik yapi-
sint aciklayarak, demokratik laik bir devlette dini bir kurumun isleyis mekanizmasini aydinhiga kavustur-
maktadir.
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iki temel dini kurumun kargilastirilmasina dayayan dérdiincii béliim, Dar al-ifta ve Diyanet tarafindan aym
veya birbirine cok benzeyen problemler iizerinde verilmis fetvalar: detayli bir analize tabi tutmaktadir. in-
celenen fetvalar, alimlerin yorumlarina etki eden faktérlere, kurumlarin i¢inde bulundugu topluma, fikih
metinlerinin yorumlanis sekillerine 1sik tutar. iki dini kurum, kullandiklar: fikih metodolojileri, takip ettik-
leri fikhi prosediir, tilkelerde bulunun yasal ve siyasi sistem, kurumlarin dinamigini olusturan baglamsal ve
kiiltiirel yapilara dogrudan atifta bulunularak karsilastirilmistir.

Calismanin son béliimii, Dar al-ifta ve Diyanet tarafindan hazirlanan fetvalarin terciime edilerek, karsilasti-
rilmasindan olusan analizi sunmaktadir. Ayni konular {izerinde verilmis fetvalarin tamamen birbirine mu-
halif kabul edilebilecek sonuglara ulasmasina neden olan varsayimlari, bunun etki ve nedenlerini belirlemek
icin, fetvalar cesitli elestirel analizlere tabi tutulmustur. Kurumlar tarafindan verilen fetvalarda kullanilan
fikhi metodolojilerin belirlenmesi ve anlasilmasi igin fetvalar hukuki-hermenétik (yoruma dayali) metotla
analiz edilmigtir. Bu analizin temel amaci farkliliklarin islam hukukunun temel kaynaklari olan Kur’an ve
siinnetle veya Dar al-ifta ve Diyanet tarafindan bagvurulan hermenotik prensipler ve islam hukuk metodo-
lojileriyle olan baglantilarin agikliga kavusturmaktir. Analiz edilen fetvalar, toplumda hakim olan genel tu-
tum ve algilarin, temel metinlerin yorumlanmasinda kurumlari ve alimleri nasil etkiledigini gostermektedir.
Her iki iilkede de hakim olan toplumsal cinsiyet normlari ve kadinlarla ilgili ortak algilarin fetvalar iizerin-
deki etkisi elestirel bir yaklasimla agiklanir. Bu bliim temelde {i¢ ana soruya cevap vermektedir: kurumlar
tarafindan verilen fetvalarin mesruiyetini artirmak igin, alimler cinsiyet normlariyla ilgili varsayim, tutum
ve algilar1 nasil kullanmaktadir? Farkliliklar ne 6l¢tide kurumlar tarafindan kullanilan hermendétik ilkeler ve
islam hukuk metodolojileri ile iliskilendirilebilir? Toplumda kabul géren cinsiyet normlari, iki kurum iceri-
sinde ¢alisan Miisliiman alimlerin hukuki diisiincelerini nasil sekillendirmektedir?

Dar al-ifta ve Diyanet’in analiz edilerek karsilastirildig1 bu calismanin, akademik arastirmacilari, kurumsal-
lagmus ifta uygulamasini daha detayli incelemeye ve modern diinyadaki goriis farkliliklarini arastirmaya tes-
vik edecegi diisiiniilmektedir. Kurumsallasmis fetvalar, islam hukukunun hizla degisen sosyo-kiiltiirel,
sosyo-yasal ve sosyo-politik durumlarla karsilastig1 noktalarda 6nemli bir bakis agis1 saglayan asli temel ma-
teryaller olarak kabul edilebilir.

Anahtar Kelimeler

islam Hukuku, Diyanet, Tiirkiye, Dar al-ifta, Suudi Arabistan, Fetva

ULUM 3/2 (December 2020)



