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Bu arastirma, imam Ebdi Hanife’nin pek cok yoniiyle gergek kurucusu
kabul edildigi akit teorisinin en belirgin 6zelliklerini bir araya getirmeyi
hedeflemekte, akit teorisi hususunda “ilk ve kurucu” olma 6zelliklerinin
ona ait oldugunu ortaya koymay1 amaglamaktadir. Arastirma, akit
nazariyesi hususunda diger mezhep taraftarlarinin tamamiin ya da
onemli bir kismimnin muhalefet ettigi ve imam Ebt Hanife’nin bu konuda
kurucu oldugunu ortaya koyan yonlerin ele alinmasina hasredilmistir.
Bununla beraber aragtirma, onun akit teorisi ile modern ve beseri hukuk
sistemlerindeki akit teorisinin mukayesesine de yogunlagmistir.
fmam Ebd Hanife’nin akit teorisi hususunda ortaya koymus oldugu bazi
yenilikler sunlardir; ayirt edici bir sekilde akitleri gekli kisitlamalardan
kurtarma ilkesine dayanmasi; ayni ve sozlii akitleri birbirinden ayirmast;
mevkaf akit fikrini ortaya koymast; fasit akit teorisini te)sis etmesi;
akitleri muavezat ve teberru akitleri olmak tizere ikiye ayirmasi; oziir
(akdin mahallinden istifade etmeye engel teskil eden durumlarimn ortaya
¢ikmasi) teorisini ortaya koymast.

Anahtar Kelimeler: Akit Teorisi, Sekli Akitler, Ayni Akitler, Sozli Akitler,
Mevkaf Akit, Fasit Akit, Muavezat ve Teberru Akitleri, Oziir Teorisi.

Arastirma makalesi /
Resarch article

ABSTRACT

This research aims to
bring together the most
prominent features of
the theory of contract,

in which Imam Abu
Hanifa is accepted as

the real founder in many
aspects, and aims to reveal
that “the first and the
founder” characteristics
belong to him in terms
of contract theory.

The study illuminates

the pre-eminence and
ingenuity of the Imam by
focusing on the aspects
of the theory in which

he was distinguished

in developing, differed
from the other schools in,
and focuses on the legal
comparison of the latest
legislation and laws in
legal contract theory.

Among these innovations
is his reliance on the
principle of liberating
contracts from formal
restrictions (in a
distinctive way), and
distinction between

Real Contracts and
Consensual Contracts.
Also includes the idea of
the Mortmain contract,
and he established the
idea of a Deterioration
contract, in-addition the
division of contracts

into Commutative and
donations. He also placed
the excuse theory in

the necessary extended
contracts.

Keywords: Contract
theory, Formal contracts,
Real contracts, Consensual
contracts, Ineffective
contracts, Nonvalid
contracts, Commutative
and Donations contracts,
Excuse Theory.
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FEATURES OF CONTRACT THEORY ACCORDING TO
IMAM ABU HANIFA

SUMMARY

Jurisprudence theories appeared in our present time when legal jurists
developed their legal theories, and contemporary scholars of the nation
and imams of Islamic jurisprudence came to the fore to explain what
corresponds to them in Islamic jurisprudence. They brought out the
jurisprudential theories for us, drawing them from the branches of the
jurisprudential schools of thought which are the basic reference for
devising these theories.

And they showed this jurisprudential heritage in a contemporary dress
that is very creative and distinguished. This was a sign of a creative
precedent in the legislative structure. Some Arab legal jurists have
acknowledged the precedence of Islamic jurisprudence in the mental
existence of these theories, even though legal jurisprudence is prior to a
tangible development and existence.

And it was from the decree of Allah Almighty that the imams of the
Hanafi School of jurists undertook this great task, and on top of them
was the Hanafi jurist of his time Imam Mustafa al-Zarqa, may Allah
Almighty have mercy on him. He showed us the heritage of the Hanafi
School in the form of jurisprudential theories, with some comparison
with other schools of law. He wrote it in a manner consistent with legal
jurisprudential theorizing.

The theory of the contract was one of the most important and greatest
legal theories. Al-Zarqa, may God have mercy on him, excelled in
formulating it in an organized and integrated manner, drawing from the
branches of the Hanafi school of thought. However, he presented the
theory with the intention of presenting and comparing, without referring
to the creative aspects of theorizing and establishing it. The theory was
based on a set of issues that the Hanafis innovated and Imam Abu Hanifa,
may Allah Almighty have mercy on him, is considered the founder of the
theory of the contract.

Imam Abu Hanifa devised a set of founding ideas for this theory. Among
these innovations is his reliance on the principle of liberating contracts
from formal restrictions, with the exception of some cases for the
adoption of formalism in some contracts, like the distinction he makes
between the two types of formalism - legality and agreement - in terms
of evidence and effect. Other innovations of the Imam include distinction
between Real Contracts and Consensual Contracts in terms of the origin
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of the effects and the beginning of their confirmation. It also includes

the idea of the Ineffective Contract, which he based on the Officious
Contract, then extended it to many types.

Abu Hanifa also established the idea of a Nonvalid contract, making it

a case between a valid and vain contract, and created the principles by
which it is differentiated from the latter and argued its effectiveness, while
amending some of its obligations to what looks like guarantee rules. He
made it a contract worthy of revocation before and after implementation,
and the completion of it does not entail its validity. Further, he limited
this aspect to financial transaction contracts and not the marriage contract.
Among other innovations is the division of contracts into commutative
and donations. This division appeared by him differentiating between the
laws of contracts from several aspects. He also placed the law of excuse
in the necessary extended contracts, allowing it to be canceled when an
undue damage is achieved in the contract.

These innovations are among the most important pillars of the theory

of the contract. In reality they are the innovations of Imam Abu

Hanifa which no jurist prior had mentioned. Opinions of some of his
predecessors exist but do not amount to an integrated theory as he had
devised. But Imam Abu Hanifa compiled all this and excelled in creating
an integrated system of contracts that was a model of ingenuity and
admiration. It was only possible due to him being capable of making
independent reasoning from the legal texts, his in depth understanding
and accuracy in deducing from them. Subsequently the people of

his madhhab inherited these narrated opinions, organized them and
formulated them in a legal manner in their various jurisprudential
chapters, until Zarqa came, may Allah have mercy on him, and he gave
us the theory of the contract in its contemporary formulation.

I will suffice this study on aspects of the theory of the contract that the
Imam is distinguished, and that is what the owners of other schools, or a
large portion of them disagreed with. The Imam’s choice of these aspects
was subject to independent reasoning and jurisprudential consideration.
Here, I also focus on the aspects in which the Imam’s creativity and
originality is most evident through a legal comparison with the latest
legislation and laws in legal contract theory. A comparison of legal theory
with what the Imam originated and what distinguished his approach

from other schools of jurisprudence has shown legislative innovation and
sophistication in setting and establishing a contract theory.
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AKIT TEORISININ IMAM EBL HANIFE NEZDINDEK]
OZELLIKLER

OZET

Hukuk alimlerinin hukuk teorilerini gelistirdigi giiniimiizde
fikih teorileri ortaya ¢ikt1 ve cagdas alimler ve Islam hukuku
alimleri Is1Am hukukunda bunlara neyin karsilik geldigini
acgiklamak icin 6ne ¢iktilar. Hukuki bilimsel teorileri bizim
i¢in One siirdiiler ve bu teorileri ortaya ¢ikarmak i¢in temel
referans olan hukuk ilmi diisiince okullarinin dallarindan
yararlandilar. Ve bu hukuksal mirasi yaratici, segkin ve
cagdas sekilde gosterdiler. Bu, yasama yapisinda yaratici bir
emsalin isaretiydi. Baz1 Arap hukuk alimleri, hukuki i¢tihadi
somut bir gelisme ve varolustan dnce olsa da bu teorilerin
zihinsel varhiginda Islam hukukunun énceligini kabul ettiler.
Ve bu biiyiik gorevi Hanefl mezhebinin imamlarinin
iistlenmesi Yiice Allah’in emrindeydi ve bunlarin en énemlisi,
zamaninin Hanefi hukuk¢usu Imam Mustafa ez-Zerka idi.
Bize Hanefl mezhebinin mirasini hukuk teorileri bi¢iminde,
diger hukuk okullariyla bir miktar karsilastirarak gosterdi.
Bunu hukuki kuramlastirmayla tutarli bir sekilde yazdi. Akit
teorisi, en onemli ve en biiyiik hukuk teorilerinden biriydi.
Ez-Zerka, Hanefl mezhebinin dallarindan hareketle bu
teorisini organize ve entegre bir sekilde formiile etti. Bununla
birlikte, teoriyi, teorilestirmenin ve kurmanin yaratici
yonlerine deginmeden sunma ve karsilastirma niyetiyle
sundu. Teori, Hanefilerin gelistirdigi ve Imam Eb{ Hanife’nin
(r.a.) akit teorisinin kurucusu olarak kabul edildigi bir dizi
konuya dayaniyordu.

Imam Eb( Hanife bu teori i¢in bir dizi kurucu fikir gelistirdi.
Bu yenilikler arasinda, iki tiir bigimcilik arasinda kanit ve
etki agisindan yaptig1 ayrim gibi, bazi akitlerde bigimciligin
benimsenmesine iligkin bazi durumlar disinda, akitleri resmi
kisitlamalardan (yasallik ve anlagma) kurtarma ilkesine
gilvenmesi yer almaktadir. imam’in diger yenilikleri arasinda,
etkilerin kaynagi ve teyitlerinin baglangici agisindan ayni
akitler ile sozlii akitler arasindaki ayrim yer almaktadir.
Ayrica, miidahil akitlere dayandirdig1 ve daha sonra bunu
birgok tiire genislettigi mevkiif akit fikrini de igerir.

Ebi Hanife ayrica fasit akit fikrini olusturdu, bunu gegerli
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ve gegersiz bir akit arasinda vaka haline getirdi. Tkincisinden
farklilastirildig, etkinligini savundugu ilkeleri yaratti

ve garanti kurallarina benzeyen bazi yiikiimliiliklerini
degistirdi. Bir akdin tamamlanmasinin, onun gecerli olmasini
gerektirmedigini One siirerek akitleri uygulanmasindan 6nce
veya sonra feshedilebilir hale getirdi. Dahasi, bu yonii evlilik
akdiyle degil finansal islem akitleriyle sinirladi. Akitlerin
muavezat ve teberru akitleri olarak siniflandirilmasi ise diger
yenilikler olarak gdsterilebilir. Bu boliinme, akit yasalarimi
cesitli yonlerden ayirarak ortaya ¢ikti. Ayrica mazeret
kuralinm1 gerekli uzatilmis akitlerde gegerli kilarak akitte
usulsiiz bir ziyan olustugunda akdin iptal edilmesine izin
verdi. Bu yenilikler, akit teorisinin en 6nemli dayanaklari
arasindadir. Gergekte bunlar, daha 6nce higbir hukuk aliminin
bahsetmedigi, Imam Ebii Hanife’nin getirdigi yeniliklerdir.
Seleflerinden bazilarinin goriisleri mevcuttur, ancak onun
tasarladig1 gibi birlesik bir teoriye varmaz. Ancak imam Ebi
Hanife tiim bu fikirleri derledi ve bir pratik zeka 6rnegi olan
biitiinlesik akitler sistemi yaratmada basarili oldu. Bu, ancak
hukuki metinlerden bagimsiz muhakeme yapabilmesi, bu
metinleri derinlemesine anlayisi ve bunlardan ¢ikarimdaki
dogrulugu sayesinde miimkiin olmustur. Sonraki dénemde,
ez-Zerka cagdas akit teorisini sunana kadar, Hanefi
mezhebine mensup insanlar bu rivayet edilen goriisleri miras
aldilar, diizenlediler ve ¢esitli konularda hukuk cercevesinde
formiile ettiler.

Imam’m ayrt edici oldugu akit teorisinin yonleri iizerine bu
caligmay1 yeterli bulacagim. Bu diger diisiince okullarinin
biiylik ¢ogunlugunun ayni fikirde olmadigi bir konudur.
Imam’m bu yonleri segimi, bagimsiz muhakemeye ve hukuki
degerlendirmeye tabi tutulmustur.

Bu ¢alismada, imam’m yaraticiliginin ve 6zgiinliigiiniin

son kanunlar ve yasal akit teorisindeki mevzuatlarla hukuk
yoniinden bir karsilagtirma yoluyla en agik oldugu yonlere
odaklanilmistir. Hukuk teorisinin, Imam’in kékeniyle ve
yaklagimini diger hukuk ilim okullarindan ayiran 6zelliklerle
karsilagtirilmasi, bir akit teorisi olusturmada hukuki yenilik
ve gelismislik gostermistir.
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