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Abstract

This research is an analysis of the connection between Islamic law (shari‘a) and custom (‘urf); it proposes to
identify how personal and social issues are treated within contemporary Saudi and Iranian legal approaches.
The primary objective is to emphasise the interaction between custom and textual authority, and to develop
an analytical framework of shar‘i rules: namely, those that pertain to social relations in general and marital

issues in particular.

The study compares approaches adopted by Saudi-Hanbali and Iranian-Ja‘fari scholars towards the shar
status of ‘urf in three particular categories; the methodological perspective (classic and contemporary), the
shar‘i opinions of scholars (fatwa) and the court verdicts of judges (ahkam). The research illustrates the ways
in which scholars achieve different implementations in their shari‘a systems through the application of di-
rect or indirect ‘urf. This research also examines the extent to which the shar7regulations have been altered
or sustained through the prioritisation of the legal concept of ‘urf. The attitude of ‘ulama’ (religious scholars)
towards the application of ‘urf demonstrates that both the classical Hanbali and Ja‘fari schools have ap-
proved the validity of ‘urf in the shar‘i area. This applies both to direct usage of ‘urf and manipulations of its
utility by rational explanations or secondary legal principles.

This research compares the diversity of legal opinions and court verdicts between the two countries. It
places a particular emphasis upon the usage of ‘urf, whether in the form of a shari principle with semi-
independent status or the form of a subsidiary source that is dependent upon various shar‘i principles. The
last two sections link the diversity of legal implementations with the indigenous customs of both Saudi Ara-
bia and Iran - this in turn justifies the complexity and discrepancy of fatwas and ahkam in cases pertaining
to personal issues.

Considering ‘urf as a legal device alongside various legal principles allows the two states to frame their po-
litical strategies in religiously acceptable terminology. It specifically provides insight into the creation of
national religious identities through the exercise of state authority. The ambiguity which arises from the
transformation of theory into practice plausibly helps to explain discrepancies in the legal systems of the
two states and this lends further evidence with which to answer the question of whether or not there is an
absence of legal methodology in Saudi Arabia and Iran. However, this thesis attempts to demonstrate that
the legal use of ‘urf in the two contexts avoids the simple explanation that divergence between the two
systems is due to a lack of methodology.

The research extends from the establishment of the Saudi Kingdom (1932) up until 2018. Therefore, it en-
compasses the first years of King Salman bin Abdulaziz al-Saud, along with a range of contemporary mate-
rials. More recent fatwas and theoretical explanations that have been issued close to the current period will
be prioritised in instances where there is dispute among the opinion of scholars. In the case of Iran, the
time-period extends from the establishment of the Iranian Islamic Republic (1979) until 2018. Just as in the
Saudi case, particular priority will be given to the most recent materials in instance of dispute. Reference
will also be made to the opinions of ‘ulama’ in order to adequately focus on the evaluation of sharf rules.
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Khomeini’s opinion is prioritised as the main baseline for the codification in Iran. Taking the establishment
of the country and regime as the starting points of analysis is a conscious decision because new regimes
have substantial legal differences and confrontations with the previous periods. This is true not just at the
level of state politics, but also at the level of Hanbali and Ja‘fari doctrines.

This research divides into four chapters. The first chapter, which introduces key concepts and outlines gen-
eral themes, brings out the connection between culture, custom and jurisprudence within the Saudi-
Wahhabi and Iranian-Ja‘fari interpretations of the shari‘a. The linguistic and terminological differences and
connexions between key terms such as ma'rif (the notion of the good), ‘ada (usage), thagafa (culture), and
‘urf (custom) are discussed in order to clarify the shar status of ‘urf, and to remove ambiguity from its ter-
minological reference. It seeks to demonstrate that even though Ja‘fari and Wahhabi scholars do not theo-
retically accept the usage of ‘urf in the shari‘a, it nonetheless functions as an invisible principle which an-
chors the shar practice of scholars. The reactions of Saudi and Iranian scholars to customary practices were
discussed with reference to the fatwds that were issued in relation to the Nowriiz celebrations, women driv-
ing, and exchange marriages. The consideration of customary interpretations and the extension of the in-
fluence of the socio-cultural environment over the fatwds are central issues.

The second chapter examines the relationship between the shar7 methodologies of the Hanbali and Ja‘fari
schools of law and discusses the contemporary approaches that Saudi and Iranian scholars have adopted
towards ‘urf. It illustrates key similarities and differences between the two shari schools. The chapter limits
itself to a concise discussion of the shari methodology and statements that have been issued by ‘ulama’ from
the classical to the contemporary period. The diachronic development of the ‘urfis therefore brought out in
more detail. The direct statements of authorised scholars and the solutions that they have derived through
‘urf are acknowledged to be the textual shar foundations of the concept of ‘urf, along with the Qur’an and
the Sunna, the two founding texts of the shari‘a. After analysing the natural connection between Islamic law
and state law (sharT and ganiini), the discussion proceeds to ask how Saudi and Iranian scholars have ap-
proached ‘urf from within the parameters of this connection.

The third chapter reveals the inevitable moderation that occurred when the theory of divorce regulations
in Saudi Arabia was translated into practice. The chapter demonstrates the predominant orientation of
scholars towards the sources of the Hanbali school and jurisprudential materials. This chapter clearly ex-
plains how original shar sources (including quotations from the Qur’an and the Sunna) are used by judges
to produce a functional and reliable decision. Over the course of the chapter, the divorce types and their
practicability in Hanbali classical sources are compared to contemporary divorce types and their function-
ality in Saudi jurisprudence. The research analyses two court decisions that intend to provide insight into
cultural and social dimensions in each examined court case.

The fourth chapter, focuses upon the shari implementation procedure and establishes a link between clas-
sical Ja‘fari regulations and contemporary rulings related to marital issues, most notably divorce. The meth-
odological and systematic comparison between the traditionally approved Ja‘faridivorce types and contem-
porarily accepted divorces is explained. The analysis makes specific reference to the classical Ja‘farT texts,
codified shar‘ regulations and the opinions of authoritative contemporary scholars. Online research identi-
fied two court cases were examined from a sharT perspective and these cases were closely aligned with the
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one that was applied to the Saudi cases. The discussion focuses upon the extent to which the judges’ deci-
sions and methodology, as evidenced during the trials, were linked to shar‘i (religious), siydsi (political), and
‘urfi (customary) elements.

It is hoped that the analysis of the legal concept of ‘urf within the contemporary Saudi and Iranian legal
systems will stimulate further research on the role of ‘urf. The current study points towards the need for
further research which should deepen our understanding of the ways in which judges, authorised within
particular legal systems, have sought to utilise local customs within their shari‘a-based courts.
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Suudi Arabistan ve Iran Ser‘i Hukuk Sistemlerinde Orfiin (‘Urf) Dolayh Rolii: Mu‘amalat
Alaninda Karsilastirmali Yasal Calisma (Evlilik ve Bosanma Hiikiimleri)
0z
islam hukuku (seri‘at) ile 6rf arasindaki baglantinin analizine dayanan bu calisma, kisisel ve sosyal meselele-
rinin ¢agdas Suudi ve Iran hukuk sistemlerinde nasil ele alindigim belirtmektedir. Bu tezdeki ana amag 6rf

ile hukuk kanunlarinin otoritesi arasindaki etkilesimi vurgulamak ve genel olarak sosyal iliskilere 6zel ola-
rak evlilige ait olan fikih hiikiimleri i¢in analitik bir cerceve gelistirmektir.

Calismada, Suudi-Hanbeli ve franhi-Caferi alimlerin 6rfiin seriattaki statiisiine yonelik yaklagimlari; metodo-
lojik bakis acis1 (klasik ve ¢agdas), alimlerin serT hiikkiimleri (fetvalar) ve mahkeme hakimlerinin kararlar:
(ahkam) olmak tizere ii¢ ayri kategoride karsilastirilmistir. Calisma, fikih alimlerinin ve hukukgularin dog-
rudan veya dolayli sekillerde 6rfii kullanarak tirettikleri farkli ¢6ziimleri ve bunlari ortaya ¢ikaran sebepleri
orneklerle agiklamaktadir. Hukuki ser‘1 bir terim olarak 6rf prensibinin 6n plana alinmasi yoluyla hiikiimle-
rin uygulanigina yonelik diizenlemelerde meydan gelen degisim ve ser‘i hiikiimlerin uygulanabilirligi ince-
lenmistir. Alaninda otorite olarak kabul edilen ulemanin 6rfi uygulamalara yonelik tutumu, hem klasik Han-
beli hem de Caferi mezheplerinin ser‘i alanda 6rfiin gegerliligini kabul ettigini gosterir. Alimlerin kullandig1
metot 6rfiin dogrudan kullanimi veya rasyonel agiklamalar ve ikincil ser'i kaynaklar yoluyla &rfiin kullani-
minin manipiile edilmesi olarak iki sekilde gerceklesmektedir. Bu baglamda, iki tilke arasindaki hukuki go-
riislerin ve mahkeme kararlarinin ¢esitliligi karsilastirilmaktadir. Ayni zamanda arastirma orfiin yari ba-
gimsiz statiide ser‘1 bir hukuk terimi olarak ya da cesitli seri ilkelere bagl ikincil kaynak bi¢ciminde kullani-
mina 6zel bir vurgu yapar. Son iki boliim, hukuki uygulamalardaki gesitlilik ve farkliligi Suudi Arabistan ve
fran'in yerlesik 6rfi uygulamalari ile iliskilendirir; bu da kisisel meselelerle ilgili konularda iki iilkenin alim-
leri tarafindan verilen fetvalardaki farklilik veya mahkeme hiikiimlerindeki degisikligin temel sebebini olus-

turmaktadir.

Orfiin ser‘i delil olarak kabuliine ek olarak hukuki bir arag olarak diisiiniilmesi her iki devletin siyasi politi-
kalarini dini olarak kabul edilebilir terminolojide ¢ercevelendirmelerine imkan tanir. Orfiin bu sekildeki kul-
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lanimi Gzellikle devlet otoritesinin ifasi yoluyla ulusal dini kimliklerin tiretilmesine zemin hazirlamistir. Te-
orinin pratige donistiirilmesinden kaynaklanan belirsizlik, iki devletin yasal sistemlerindeki ayrikliklari ve
farkliliklart makul bir sekilde agiklamaya yardimci olur ve ayni zamanda Suudi Arabistan ve iran'da yasal bir
metodoloji bulunmadigi yoniindeki elestirilere cevap tiretir. Bununla birlikte, bu ¢alisma, iki tilke arasindaki
hukuki uygulama farkliliklarini metodoloji eksikligiyle agiklamaktan ziyade, 6rf prensibi araciligiyla iki til-
kenin seriat sistemi arasinda bir uzlasma saglamaktadir.

Arastirma Suudi Arabistan Kralliginin kurulusundan (1932) 2018 yilina kadar gegen siireyi kapsamakta ve
Veliaht Selman bin Abdiilaziz’in ilk donemlerini de igermektedir. Alimlerin goriisleri arasinda ihtilaflarin
oldugu durumlarda, giiniimiize daha yakin olan alimlerin fetvalarina 6ncelik verilmis ve teorik olarak bu
aciklamalar 6n planda tutulmustur. Iran icin zaman aralig1 iran islam Cumhuriyeti'nin kurulusundan (1979)
2018 yilina kadar gecen siireyi kapsar. Suudi alimlerin fetvalarindaki gibi, Caferi alimlerin gorisleri arasinda
ihtilaflarin oldugu durumlarda giintimiize en yakin olan fetva goriislerine ncelik verilmistir. Yasal kanun-
larin anlasilmas i¢in alimlerin fikirleri aciklanmis 6zellikle imam Humeyni’nin kanunlastirma siirecinde iz-
ledigi metot ve yontemler agiklanmistir. iki tilkede de yeni yonetimlerin kurulmasiyla énceki dsnemlerden
farkli yasal uygulamalara gecildigi icin rejim degisimleri baslangi¢ noktalar: olarak kabul edilmistir. Bu du-
rum sadece devlet kurumlar: bazinda degil ayni1 zamanda Hanbeli ve Caferi fikhinin mahkemelerde uygu-
lanmasinda da kendisini géstermektedir.

Arastirma dort temel boliimden olusmaktadir. Temel kavramlari tanitan ve genel temalarin ana hatlarini
cizen ilk boliim, Suudi-Vahhabi ve iranli-Caferi alimlerin ser'l yorumlarinda kiiltiir, gelenek ve igtihat ara-
sindaki baglantiy1 ortaya koymaktadir. Orfiin serT hukuktaki yerini belirlemek i¢in ma‘ruf (ma'rif), det
(‘ada), kiiltiir (thagafa) ve 6rf (‘urf) gibi temel terimler arasindaki dilsel ve terminolojik farkliliklar ve baglan-
tilar agiklanmistir. Vahhabi ve Caferi alimler teorik olarak seriat sisteminde 6rfiin kullanimini kabul etme-
melerine ragmen orfii goriinmez bir seri prensip olarak kullanmislardir. Suudi ve franl alimlerin Nevruz
kutlamalari, bayanlarin araba stirmesi ve berdel evlilikleri hakkindaki fetvalari analiz edilmis, geleneksel
yorumlar ve sosyo-kiiltiirel gevrenin fetvalar tizerindeki etkisi belirtilmistir.

Hanbeli ve Caferi alimlerin ser‘i metodolojileri arasindaki iliskiyi inceleyen ikinci bsliim, Suudi ve iranh fa-
kihlerin 6rfiin hukukta kullanimina karsi benimsedikleri yaklagimlar: tartigmaktadir. iki fikih mezhebi ara-
sindaki temel benzerlik ve farklhiliklar: gosteren boliim, klasik dénemden giiniimiize kadar gelen siirecte
alimlerin 6rf hakkindaki temel gériis ve tartismalarini belirtir. Orfiin zaman igerisinde degisim gésteren ser‘i
durumunu agiklayan bu bsliim, Kur’an ve siinnetten delillere ek olarak, alimlerin 6rf hakkindaki agiklama-
lar1 ve 6rfe dayanarak verdikleri fetvalarla, orfiin ser'i bir delil olarak kullanimini 6rneklendirir. islam hu-
kuku ve devlet hukuku olan kanunlar arasindaki dogal baglantinin analizinden sonra, Suudi ve franl alim-
lerin yasal hukuk sistemi icerisinde 6rfe yaklagimlar: agiklanmustir.

Klasik fikihtan gelen teorik hiikiimlerin Suudi Arabistan mahkemelerindeki pratik uygulamasini agiklayan
liglincii boliim, uygulamada ortaya ¢ikan iliml degisimi ortaya koymay1 hedefler. B6liim alim ve hakimlerin
verdikleri fetva ve mahkeme hiikiimlerinde Hanbeli mezhebinin kaynaklarini kullanma egilimlerine 151k tu-
tar. Ozellikle mahkeme kararlarinda, hikimlerin islam hukukunun temeli olan Kur’an ve siinnetten kaynak
vererek, hitkiimlerini islevsel ve giivenilir yapma metotlarini agiklar. Boliimde klasik Hanbeli fikhinda kabul
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goren bosanma tiirleri ve bunlarin uygulamalari, giiniimiiz Suudi Arabistan’inda hakim olan bosanma sekil-
leriyle karsilastirilmistir. iki farkli konu tizerindeki mahkeme kararlarinin analiz edildigi bsliim, hiikiimler-
deki kiilttirel ve sosyal faktorleri ortaya ¢ikartir.

Klasik Caferi fikhi ile giintimiiz fran hukuku arasindaki iligkinin agiklandigi dérdiincii béliim, seriatin dzel-
likle bosanma hiikiimlerindeki uygulanma prosediiriinii agiklamaktadir. Klasik Caferi fikhinda kabul géren
bosanma tiirleri ile giiniimiiz fran hukuk sistemindeki bosanma sekilleri metodolojik ve sistematik olarak
karsilastirilmistir. Boliim, klasik Caferi fikih metinlerine, kanunlastirilmis seriat hiikiimlerine ve taninan
alimlerin goriislerine 6zel atifta bulunur. Suudi Arabistan’daki mahkeme 6rneklerine benzeyen iki hitkiim
farkli perspektiflerden incelenerek, mahkeme tutanaklarinin ser, siyasi ve orfi olmak iizere metodolojik
analizi yapilmustir.

Gagdas Suudi ve fran hukuk sistemlerinde &rfiin bir hukuk terimi olarak kapsamli ve detayli analizi alandaki
akademisyenlerin ilgisini ¢ekerek, onlar1 6rfiin roliine iliskin daha fazla bilimsel arastirma yapmaya tesvik
etmektedir. Mevcut olan bu ¢alisma, yetkili hakimlerin bolgesel 6rften, seriat tabanli mahkemelerde nasil
istifade ettiklerini ve bunun yollarini anlama konusundaki ¢abalarini derinlemesine agiklamaktadir.
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