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ABSTRACT

Purpose- The purpose of this study is to include the general legal liabilities of the members of the board of directors in closed joint stock
companies as regulated in the Turkish Commercial Code (TCC) Art. 553 within the scope of the study. The special liability circumstances in
TCC regarding the members of the board of directors will be held out of the scope of this study. In joint stock companies, the board of
directors is one of the legally mandatory bodies that must be present. The management and representation of the joint stock company is
the primary duty of the board of directors. It sets forth that board members are obliged to fulfil their duties with "due care of a prudent
manager". Failure to do so will result in legal liabilities for the members. General legal liabilities of the members of the board of directors
are regulated in Art. 553 of TCC No. 6102. According to this provision, the legal liability of board members is based on the principle of fault.
However, unlike the abolished Commercial Code, this regulation has adopted the principle of differentiated solidarity regarding the
responsibility of the board members abandoning the principle of joint liability. This study covers basic acknowledgements about the principle
of fault, differentiated solidarity, liability lawsuit in terms of legal liabilities of the members of the board of directors in joint stock companies.
Methodology- In accordance with the principle of fault regarding the liabilities of the members of the board of directors, the fault must be
proven for the members to be held legally responsible. The basis for the wrongdoing here may be the legal relationship between the board
member and the joint stock company, or the unfair actions of the board members. Since the law maker has removed the presumption of
negligence against the board of directors in liability lawsuits to be filed against the members of the board of directors with law No. 6335, the
proof of the fault is determined according to the general provisions. The kind of fault that should be existent in the members is objective
fault, not subjective fault. According to the principle of objective fault, a board member is obliged to adopt the consideration and care shown
by a conscious, sensible and reasonable person in the same social environment. In the presence of these traits and circumstances, members
do not bear liability since no kind of faulty act can be attributed. TCC No. 6102 Art. 557 has brought a significant change to the members of
the board of directors. With this change, in terms of fault liability instead of joint liability, differentiated solidarity concept has been adopted.
Differentiated solidarity means that if more than one party is obliged to indemnify the same damage, each is held liable to the extent that
the damage can be charged to each party based on its wilful misconduct and on a case-by-case basis.In order to be able to speak of joint
liability principle, to begin with, more than one person should be held responsible for the damage. When the incurred damage is caused by
more than one person, there is joint liability among the actors. This solace is against the harmed. In other words, each member of the board
of directors who contributes to the birth of the damage is liable to the injured person for all of the damage, regardless of the degree of their
fault. The principle of joint liability is valid not in the internal relationship between the members of the board of directors, but in the external
relationship in which they are liable to the harmed. This understanding protects the injured party. Therefore, the member who gave the
damage is responsible for compensating the loss of the injured, even if the extent of their intervention is minor. Differentiated solidarity
principle, on the other hand, states that where more than one person shall be responsible for the damage incurred, rather than being held
responsible for the overall damage, each and every board member may be found liable pro rata to the degree of their fault and status of the
situation. The differentiated solidarity principle allows the members of the board of directors who are jointly and severally liable to use their
personal reasons for extenuation against the injured who suffers in the external relationship. It should be noted that, as in the principle of
joint liability, in this principle as well, more than one board member must be involved in the occurrence of the damage. For, none of these
principles can be applied in terms of liability for a damage caused by the fault of a single board member. For this reason, it is not possible to
apply the differentiated solidarity principle to joint stock companies managed by a single member board of directors. In summary, in
accordance with the differentiated solidarity principle, each negligent board member taking part in the incurred damage will be obliged to
compensate for the amount of the damage that may be attributed to them, not for the total, but in proportion to the degree of their personal
faults and requirements of the situation. The differentiated solidarity principle allows the members to claim personal explanation /discount
situations which used to be impossible to state when joint liability principle was in order and could only be claimed against other board
members in the internal circle but could not be claimed against the injured party who happens to belong to the external circle.
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Findings- In accordance with TCC Art. 553, members of the board of directors shall be held legally liable for the damage they cause to the
company, shareholders and company creditors in case they fail to fulfill their obligations arising from the law and articles of association at
the extent of their fault. To file a liability lawsuit, the members must act in defiance of the articles of association and the regulations regarding
and these acts must lead to a loss of the company. Art. 555 of TCC states that the company and the shareholders have the right to file a suit
due to the loses of the joint stock company. Pursuant to the aforementioned provision, the provisions of Art. 553 set forth that members of
the board of directors are obliged to pay the losses of the company resulting from their faults to the joint stock company. However, the
shareholders are also granted with the right to file a lawsuit against the members of the board of directors in case the members of the board
of directors may not be willing file a lawsuit against themselves, mainly because they have the authority to represent the company. In other
words, in case of an incurred loss owing to the members of the board of directors, shareholders who suffer the loss has the right to sue
independently like the company itself. If the joint stock company suffers a damage, the compensation is paid to the company as a result of
the lawsuit that is filed. The compensation claims against the liable members of the board of directors must be made within two years from
the date on which the claimant became aware of the loss and the person that is responsible of it, in any case, the right to claim expires in
five years from the day of the occurrence of the act that caused the damage. Art. 556 of TCC specifies that it is possible for the creditors of
the company to file a liability lawsuit against the members of the board of directors only if the company goes bankrupt. Nevertheless, even
then, the priority right to sue is given to the bankruptcy administration. If the bankruptcy administration does not file a lawsuit, the company
creditor may file one on the condition that the compensation will be paid to the company. The parties that hold passive capacity to sue in
terms of liability cases are specified separately in Art. 553. Accordingly, founders, members of the board of directors, executives and
liquidators are liable for the damages they cause to the company. However, taking into consideration the focus of the study, only the
members of the board of directors are referred here.

Conclusion- Unlike the former Commercial Code, TCC numbered 6102 has brought novel changes to the regulations regarding the general
liability conditions of members of board of directors in Art. 553. No member without a fault shall be held responsible based on Art. 553. As
a result of the amendment made by the law No. 6335, thanks to removal of the principle of the presumption of negligence, the members of
the board of directors are relieved of the burden of proving their innocence. In addition, introducing the principle of differentiated solidarity
with the Art. 557 an understanding that holds each member of the board of directors responsible only in proportion to their faults in the
external relations has been adopted. With this regulation, no member will be held liable for any kind of loss and corruption beyond their
control.
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TURK TICARET KANUNU HUKUMLERINE GORE ANONiM SIiRKETLERDE YONETIM KURULU
UYELERININ GENEL HUKUKi SORUMLULUGU

OZET

Amag- Bu calismanin amaci, halka kapali anonim sirketlerde yonetim kurulu tiyelerinin Tiirk Ticaret Kanunu (TTK) M. 553’de dlizenlenen genel
hukuki sorumluluguna galismanin elverdigi 6lglide yer vermektir. Calismada yonetim kurulu tyeleri igin TTK'da diizenlenmis 6zel sorumluluk
hallerine yer verilmeyecektir. Anonim sirketlerde yonetim kurulu kanunen bulunmasi gereken zorunlu organlardan biridir. Anonim sirketin
yonetim ve temsili yonetim kurulunun asli gérevidir. Yonetim kurulu tyeleri gorevlerini ifa ederken “tedbirli bir yoneticinin 6zeniyle” hareket
etmeleri gerekmektedir. Buna aksi davranis yonetim kurulu tyelerinin hukuki sorumluluguna neden olacaktir. 6102 sayili TTK m. 553’de
yonetim kurulu tyelerinin genel hukuki sorumlulugu diizenlenmistir. Anilan hiikiim uyarinca, yonetim kurulu tyelerinin hukuki sorumlulugu
kusur prensibine dayandirmigtir. Bununla birlikte muilga Ticaret Kanunundan farkli olarak bu dizenleme yonetim kurulu Uyelerinin
sorumlulugunda mutlak teselsl ilkesini terk etmis yerine farkllastiriimig teselsul ilkesini benimsemistir. Bu ¢alismada anonim sirketlerde
yonetim kurulu Gyelerinin hukuki sorumlulugunda kusur prensibi, farkhlastiriimis teselsul ilkesi ve sorumluluk davasina iliskin temel bilgiler
ele alinacaktir.

Yoéntem- Yonetim kurulu tyelerinin sorumlulugunda kusur ilkesi geregince yonetim kurulu tyelerinin hukuki sorumluluklarinin dogabilmesi
igin kusurun ispat edilmesi gerekmektedir. Buradaki kusurun dayanagi yonetim kurulu Uyesi ile anonim sirket arasindaki hukuki iligki
olabilecegi gibi yonetim kurulu tyelerinin haksiz eylemleri de olabilecektir. Kanun koyucu, 6335 sayili Kanun ile yonetim kurulu tyelerine karsi
acllacak sorumluluk davalarinda yonetim kurulu aleyhine olan kusur karinesini kaldirdigindan kusurun ispati genel hikiimlere goére
belirlenmektedir. Yonetim kurulu Gyelerinde aranan kusur subjektif kusur degil objektif kusurdur. Objektif kusur ilkesine gore, bir yénetim
kurulu tyesi ayni sosyal gevrede bulunan bilingli, makul ve mantikli bir kisinin gostermesi gereken dikkat ve 6zeni gostermekle yukiumltdar.
Bir diger ifadeyle, yonetim kurulu tyeleri hukuki sorumluluguna sebep olacak eylem ve islemlerinde ayni sosyal ¢evrede bulunan bilingli,
makul ve mantikh bir kisinin gostermesi gereken dikkat ve 6zeni gostermis ise tedbirli bir yonetici gibi davranmis olacaktir. Bu hallerin
varliginda yénetim kurulu tyelerine kusurlu bir eylemin isnadi mimkin olmayacagindan hukuki sorumluluklari da dogmayacaktir. 6102 sayili
TTK m. 557’deki dizenlemesi ile yonetim kurulu Uyelerinin sorumlulugunda 6nemli bir degisiklige gitmistir. Bu degisiklik ile kusur
sorumlulugunda mutlak teselsl ilkesi terk edilerek yerine farkllastiriimis teselsil ilkesi benimsenmistir. Farklilagtiriimis teselstl anlam olarak
birden fazla tarafin tazmin etmek zorunda oldugu bir zararda taraflarin her biri somut olayin 6zelligine gore kendilerine yiiklenebilecegi 6Iglide
zarardan sorumlu tutulmasidir. Mutlak teselstl ilkesinden s6z edebilmek igin her seyden 6nce zararin meydana gelmesi durumunda bu
zarardan birden fazla kisinin sorumlu tutulabiliyor olmasi gerekir. Birden fazla kisinin birlikte meydana getirdikleri zarardan dolayi aralarinda
tam bir teselsil vardir. Bu teselstl zarar gorene karsi sz konusudur. Yani zararin dogumuna katkisi bulunan her bir yonetim kurulu Gyesi
kendi kusurlarinin derecesinden bagimsiz olarak zararin tamamindan zarar gérene karsi sorumludurlar. Mutlak teselsiil ilkesi yonetim kurulu
liyeleri arasindaki i¢ iliskide degil zarar gorene karsi sorumlu olduklar dis iliskide gecerlidir. Bu anlayis zarar géren alacaklinin korundugu bir

DOI: 10.17261/Pressacademia.2020.1371 112 PressAcademia Procedia



9th Istanbul Finance Congress (IFC - 2020), Vol.12-p.111-113 Dal

anlayistir. Bunun sonucunda da zarar veren yonetim kurulu Gyesi zararin olusumuna katkisi gok biylik oranda olmasa bile zarar gérene karsi
zararin tamamini tazmin etmekle yiikiimlii olmaktadir. iste farklhlastiriimis teselsiil ilkesinde yénetim kurulu tyelerinin her biri zararin
tamamindan sorumlu olmak yerine zarardan, kusuruna ve durumun gereklerine goére kendisine yukletilebildigi 6l¢tide diger tyelerle birlikte
sorumlu olmaktadir. Farkhlastiriimis teselsiil ilkesi, muteselsil borglu olan yonetim kurulu Gyelerinin sahsi indirim sebeplerini, dis iliskide zarar
goren alacakliya karsi kullanabilmelerine izin vermektedir.

Belirtmek gerekir ki, mutlak teselsul ilkesinde oldugu gibi bu ilkede de zararin meydana gelmesinde birden fazla yonetim kurulu Gyesinin
kusuru bulunmalidir. Zira, hem mutlak teselsil ilkesi hem de farklilastiriimis teselsil ilkesi tek bir yonetim kurulu tyesinin kusuru ile verdigi
zarardan kaynaklanan sorumlulukta uygulanamaz. Bu nedenle tek kisilik yonetim kurulu ile yénetilen anonim sirketlerde farklilastirilmig
teselsiil ilkesinin uygulanmasi miimkiin degildir. Ozetle, farkllastiriimis teselsiil ilkesi geregince meydana gelen zararda kusurlari bulunan her
bir yonetim kurulu Gyeleri zararin tamamindan degil kisisel kusurlarinin derecesi oraninda ve durumun gereklerine gore kendilerine
yukletilebilecek zarar miktarini tazminat olarak 6demekle ylikiimli olacaklardir. Farkhlastiriimig teselsiil ilkesi geregince mutlak teselsil ilkesi
geregince sadece i¢ iliskide diger yonetim kurulu Uyelerine karsi ileri siirilebilen ancak dis iliskide zarar goren alacakliya karsi ileri
stiremedikleri sahsi indirim durumlarini dis iliskide alacakliya karsida ileri stirebilmektedirler.

Bulgular- Yonetim Kurulu tyeleri, TTK m. 553 uyarinca kanundan veya esas sozlesmeden dogan yikimluliklerini kusurlariyla ihlal ettikleri
takdirde hem sirkete hem pay sahiplerine hem de sirket alacaklilarina karsi verdikleri zarardan kusurlari oraninda hukuken sorumlu
tutulmuslardir. Sorumluluk davasinin agilabilmesi igin sirket yonetim kurulu Gyelerinin esas sdzlesmeye ve kanuna kusurlu olarak aykiri
davranmis ve bu davranisindan dolayi da sirketin zarar gérmis olmasi gerekmektedir. TTK m. 555’e gore anonim sirketin zarari nedeniyle
sirket ve ortaklar aktif dava ehliyetine sahiptirler. Anilan hiikim uyarinca, yonetim kurulu tyeleri kusurlari sebebiyle sirketin ugradigi zarari
m. 553 hikiumlerine gére anonim sirkete 6demekle yukiimludir. Ancak, yonetim kurulu tyelerinin esasen sirketi temsil yetkisine sahip
olmalari sebebiyle kendi aleyhlerine dava agmamalari ihtimaline karsilik pay sahiplerine de yénetim kurulu tyelerine karsi dava agma hakki
verilmistir. Bir bagka deyisle, yonetim kurulu tyelerinin sirketi zarara ugratmasi halinde, sirket bu davayi agabilecegi gibi zarara ugrayan pay
sahipleri de bagimsiz olarak bu davayi agabileceklerdir. Anonim sirketin zarara ugramasi halinde agilan davada tazminat sirkete 6denir. Hukuki
sorumlulugu bulunan yonetim kurulu Gyelerine karsi tazminat isteme hakki davacinin zarari ve sorumluyu 6grendigi tarihten itibaren iki yil
ve her halde zarari doguran fiilin meydana geldigi giinden itibaren bes yil gegmekle zamanasimina ugrar. TTK m. 556 uyarinca sirket
alacakhlarinin yonetim kurulu tyelerine karsi sorumluluk davasini agabilmeleri anonim sirketin iflasi halinde mumkindir. Bu halde dahi
oncelikli dava agma hakki iflas idaresinindir. Sirket alacaklisi sorumluluk davasini ancak iflas idaresinin davayl agmamasi halinde tazminat
sirkete verilmek (izere acabilecektir. Sorumluluk davasinda pasif dava ehliyetine sahip olanlar m. 553’de sayma yontemine gore
belirlenmistir. Buna gore, kurucularin, yonetim kurulu Uyelerinin, yoneticilerin ve tasfiye memurlarinin sirkete verdikleri zarardan
sorumluluklari bulunmaktadir. Ancak galismanin konusu geregince burada sadece yonetim kurulu tyeleri isaret edilmistir.

Sonug- 6102 sayil TTK yénetim kurulu Gyelerinin genel hukuki sorumlulugunu m. 553’de miilga Ticaret Kanunundan farkli olarak 6zel olarak
duzenlemistir. Yonetim kurulu Gyelerinin hukuki sorumlulugunun dayanagi kusur prensibidir. Yani, kusuru bulunmayan higbir yénetim kurulu
liyesi m. 553’e dayanarak sorumlu tutulamayacaktir. 6335 Sayili Kanun ile yapilan diizenleme sonucunda kusurun ispatinda yénetim kurulu
aleyhine olan kusur karinesi ilkesinden vazgegilerek yonetim kurulu tyeleri, kusursuzlugunu ispat etme kulfetinden kurtulmuglardir. Ayrica
m. 557 ile farkhlastiriimig teselsul ilkesi kabul edilerek her yonetim kurulu tyesini dig iliskide sadece kusurlari oraninda sorumlu tutan anlayig
getirilmistir. Bu diizenleme sonucunda higbir yonetim kurulu tiyesi kontrolii disinda kalan zararlardan sorumlu tutulamayacaktir.
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