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Abstract

The main purpose of this study is to present a summary of new approaches developed by
Ottoman historians concerning the Ottoman sharia court records (also known as sicils)
since the 1990s. Both the well-received studies based on the sharia court records and the
critical historiographical essays published on the limitations of these records demonstrate
that the court records have been used up until now in the service of three main
approaches. 1) The Structuralist Approach in which the vast amount of data the sicils
contain is qualified in order to evaluate social and economic structures. In this phase,
starting from the 1960s to the mid-1990s, the court records were primarily used to explore
long-durée structural patterns in the society and economy and to write the holistic history
of the various regions, provinces, and cities. 2) By the mid-1990s, however, the sicil-based
historiography gradually took its “cultural turn” through considering and critically
appropriating some of the questions and approaches developed within the poststructural
readings. 3) By the turn of the twenty-first century, while the “cultural turn” is still in effect,
some Ottoman historians started to read the court records “sociolegally.” The sociolegal
readings of the court records are very much nurtured by cultural approaches and discursive
analysis yet it has one marked difference: the use of quantitative analysis. In this work,
these approaches are examined thoroughly by considering certain turning points and
landmarks in the field and how they shaped contemporary Ottoman historiography.

Keywords: Ottoman court records, sharia records, historiography, structuralism,
postmodernism

Introduction

The Ottoman sharia court records, better known as sharia court records or simply sicils,
are among the classical sources of modern Ottoman historiography. This is because these
records have been used, since the 1930s, by historians of the Ottoman Empire to (re)construct
many aspects of Ottoman history. From the 1930s to the present, historians studying different
geographies and time periods of the Ottoman Empire have written many articles and books
based on sicils, unearthed many aspects of the Ottoman Empire from law to economics and
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from social structure to urban life, or tested and revised what we know in light of the
information provided by sicils. The history of Ottoman women, in particular, has largely been
reconstructed based on material found in sicils (Ze’evi, 1998). The Orientalist literature for
long-time objectified Ottoman women as an erotic and exotic image described them as
“victims” of polygamy and viewed them as being confined within the walls of the harem, with
very limited opportunity to participate in public life. Yet with the deciphering and close reading
of sharia court records, Ottoman historiography started to feature Ottoman women as
“relatively free” actors in Ottoman socio-economic life (Ze’evi, 1998). Thanks to these studies
based on court records, Ottoman women are now viewed, beyond the Orientalist paradigm,
as actors who have a clear and recognized legal status, utilize Ottoman sharia courts as
plaintiffs and defendants, manage the properties they own, negotiate conditions for marriage
and divorce, work as craftswomen, engage in financial and commercial activities by lending
and borrowing money, make or receive grants, and establish and manage pious foundations
of all sizes that provide various services (Jennings, 1975; Gerber 1980; Meriwether, 1999;
Peirce, 1993, 2003; Fay, 1997; Faroghi, 2002; Abaci, 2018, 2020). Another point that needs to
be underlined is that use of court records by historians not only resulted in the revision of the
socioeconomic and legal status of Ottoman women, and similar insights made it possible to
re-evaluate the daily life experiences; survival strategies, and even recently emotions of other
subaltern and marginal groups, as well as their efforts to protect their rights (Jennings, 1978;
Seng, 1996; Ginio, 2003; Sariyannis, 2008; Yilmaz, 2012; Zilfi, 2012; Celik 2013; Araz, 2013;
Acik, 2015; Tekgul, 2016; Argit, 2020).

Similarly, many institutions of the Ottoman civilization have been or are in the process
of being reviewed in light of data provided by court records. The most important institution
that needs to be mentioned in this context is probably the Ottoman city (Ugur, 2005; Yilmaz
2017). The paradigm of “Islamic city,” influenced by Max Weber’s discourse on “Western” and
“Eastern” cities and later developed by Orientalist historians, has been revised from the 1960s
onwards by historians such as Albert Hourani and Andre Raymond who focused on Arab
provinces of the Ottoman Empire and based their studies largely on court records; later, sicil-
based studies conducted by Ronald Jennings, Haim Gerber, Suraiyya Faroughi, and Ozer
Ergenc¢ showed that the “Islamic city” paradigm did not apply to Ottoman Anatolian cities
either (Hourani, 1970; Raymond, 1984, 1995; Gerber, 1998; Faroghi, 1984; Ergeng, 1995).
Thanks to these pioneering studies and critical publications that followed, the paradigm of
“Islamic city” is now considered to be an inconsistent historical myth (Abu-Lughod, 1987), and
we know that Islamic cities were not organized solely on the basis of the requirements of an
Islamic way of life, and these cities were not static in terms of time or space. Moreover, the
idea, emphasized by the ‘Islamic city’ model, that these cities were backward compared to
their Western counterparts because they did not contain autonomous or semi-autonomous
structures encouraging participation in city administration is now being re-evaluated thanks
to studies on guilds, sharia courts, and urban elites (Yi, 2004; Hourani, 1985; Gerber, 1994;
Canbakal, 2006).

As this brief introduction shows, it would be fairly uncontroversial to claim that the use
of Ottoman court records expanded the boundaries of modern Ottoman historiography in
terms of the themes covered. However, rather than providing a thematic analysis of sicil-
based studies, this study aims to map the different methodological approaches adopted in
studying court records. In other words, this study aims to provide the limits of information
provided by court records, and new readings developed by historians of the Ottoman Empire
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to deal with these limits, particularly since the 1990s. One thing that needs to be noted is that
historians of the Ottoman Empire writing in English and French, in particular, have published
methodological reviews on court records, which have been considered to be the “gold mines”
to reconstruct the socioeconomic, cultural, and legal history of the Ottoman Empire (Ze’evi,
1998; Agmon and Shahar, 2008; Aykan and Ergene, 2019). These studies, which examine the
theoretical frameworks adopted in approaching the sicils and question the limits of the
information provided by these historical sources, have generated heated debates among
historians of the Ottoman Empire in European and North American academia and thus laid
the groundwork for the emergence of new theoretical and methodological readings to make
better use of these sources. However, this critical literature has largely been ignored in
academic discourse written in Turkish or remained at the margins of sicil based historiography
produced in Turkey.!

Well-received studies based on the sharia court records, as well as historiographical
essays published from the 1990s onwards show that court records have been used up until
now in the service of three main approaches. 1) The Structuralist Approach in which the vast
amount of data the sicils contain is qualified in order to evaluate social and economic
structures. In this phase, starting from the 1960s to the mid-1990s, the court records were
primarily used to explore long-durée structural patterns in the society and economy and to
write the holistic history of the various regions, provinces, and cities. 2) By the mid-1990s,
however, the sicil-based historiography gradually took its Cultural Turn through considering
and critically appropriating some of the questions and approaches developed within the
poststructural readings. 3) By the turn of the twenty-first century, while the Cultural Turn is
still in effect, some Ottomanists started to read the court records “sociolegally.” The Sociolegal
Readings of the court records are very much nurtured by cultural approaches and discursive
analysis, yet it has one marked difference: the use of quantitative analysis. What follows next
is a further explanation of these approaches and consideration of certain landmarks in the
field and how they shaped modern Ottoman historiography. First, however, the methods,
sources, and limits of the study will be briefly discussed.

Method

This study is a historiographical analysis that aims to provide a critical evaluation of the
methods and theoretical frameworks used by historians of the Ottoman Empire to examine
court records from the 1930s to the present. Therefore, court records themselves do not
constitute the main subject of this study. Instead, the focus is on studies conducted by modern
historians to reconstruct various aspects of the Ottoman world using primarily court records.
However, as underlined in the introduction, Ottoman court records have been in use by
historians for more than half a century now. Therefore, reviewing all studies based on these
historical sources is beyond the scope and aims of this study. Consistent to demonstrate the
different perspectives adopted over time in approaching court records, three criteria were

1 There are many studies on the thematic contents and diplomatic features sharia records. The latest and the
most comprehensive recent contribution was made by Ekrem Tak (Tak, 2017). However, there are very few
studies that adopt a critical approach to court records, underline the need to question information contained in
sicils, and emphasize that these documents can be subjected to textual analysis. (For some examples, see Tullveli
2000; Ugur, 2003; Faroghi 2020)
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used to identify studies to be included in this review: 1) Articles written in Turkish or English
and well-known in the field of sicil-based historiography were prioritized. 2) Studies that offer
a new perspective on sicils and therefore constitute turning points in existing literature were
included in the review. 3) Some studies that expanded the limits of sicil-based historiography
by focusing on previously overlooked topics have been examined as examples and/or
underlined. In addition to secondary literature that used court records to expand the limits of
modern Ottoman historiography through their topics or methodological and theoretical
approaches, this study also benefited from previous critical literature in Turkish or English that
dealt with issues of sicil-based historiography. Lastly, this study does not require an ethics
board review because, given the sources used and the field of study, it does not involve the
direct collection of data from people.

Findings

The Effect of the Annales School or Structuralist Approaches

The French historians involved in the publication of the journal Annales were
responsible for one of the most prominent as well as lamented schools of the historiography
of the last century (Bently, 1999: 103). Launched in 1929 by Marc Bloch and Lucien Febvre and
closely linked with the Sixth Section of the Ecole Pratique des Hautes Etudes after 1945, the
Annales promoted “a new kind of history” that has rigorously sought to undermine the
traditional boundaries of the study of history, historical methodology and even the conception
of historical time. Despite the great variety of methodological and conceptual approaches
employed over the course of eight decades, the guiding principles of the journal have
remained more or less the same. First, it has firmly advocated problem-oriented analytical
history instead of a traditional narration of events. Second, it has sought to grasp the “totality”
of any historical time and society. Third, it has continuously encouraged the dialogue between
history and other allied social sciences in order to reconstruct “total history” (Burke, 1990: 2).
In comparison to earlier forms of historical analysis, the Annales historians underline “serial,
functional, and structural approaches to the understanding of society as a total, inter-related
organism” (Hunt, 1986). After the Second World War, the impact of the Annales School
reached far beyond the borders of France. Particularly with the publication of Fernand
Braudel’s seminal text, The Mediterranean and the Mediterranean World in the Age of Philip
I, commonly considered the fullest and most representative expression of the Annales
paradigm, interest in Annales scholarship increased tremendously (Forster, 1978). The
Mediterranean attracted great attention, especially among scholars working on the history of
the Mediterranean countries, and this included Ottomanists both in Turkey and abroad
(inalcik, 1978).

Most of the eminent historians of the Republican period in Turkey, such as Mehmet
Fuat Képriilii and Omer Liitfi Barkan, were strongly influenced by the Annales School. Mehmet
Fuat Koprill, the founder of modern Turcology in Turkey in the 1930s, defined history in line
with the Annaliste historians and criticized his fellow Turkish historians for continuing to write
event-oriented histories. For Koprill, “the history being written by Turks was written with a
focus on events, and individuals, whereas the real historian had to describe a people, a specific
geography, a physical race, a social-political entity, before focusing on specifics” (Mengiig,
2002: 70). Omer Litfi Barkan was also very much influenced by the Annales School. It was
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Barkan who supplied Braudel with necessary data on Ottoman history and subsequently, he
and his students contested and refined some of Braudel’s assertions, such as his conception
of population increase, land tenure, urbanization, and price revolution in the sixteenth-
century Ottoman Empire (inalcik, 1978).

Thus, in search of economic and social structures and longue-durée developments
under the influence of the Annales school, the historians of the Ottoman Empire soon
(re)discovered the country’s vast archives of court records.? At first glance, these records, due
to their empirical and serial features, provided a form of documentation that is perfectly
suitable for (structural and) quantitative analysis. As such, from the 1960s until roughly the
mid-1990s, scholars of Ottoman history, more often than not, used the court records mainly
as a data pool. Drawing “hard facts” from these records, they portrayed the long term
economic and social structures — including but not limited to demographic trends, price
movements, the composition of the labor force, patterns of credit relations and land transfers,
religious endowments (vakifs), marriage and divorce practices — of the Ottoman world (inalcik,
1981; Sahillioglu, 1964; Kutikoglu, 1983; Faroghi, 1987). Furthermore, through using these
records, they explored not only the socioeconomic activities of various social groups and
institutions but also the “total history” of entire towns and regions of the Ottoman Empire
(Raymond, 1973; Yediyildiz, 1985; Gerber, 1988; Marcus, 1989; Emecen, 1989).

Despite the “linguistic turn” that shook the foundations of the discipline of history and
the emergence of “new cultural history” in Western Europe and North America after the
1970s, Ottoman studies continued to be nurtured by the paradigms and concepts set in the
discipline of economy and sociology up until the late 1990s. As stated by Iris Agmon, during
this period, “the cultural turn” influenced Middle Eastern historiography primarily within the
discourse set by Edward Said in his seminal text Orientalism (Agmon, 2004: 179-180). The
dominant Orientalist paradigms such as the decline thesis became the object of study for
many historians of the Middle East for many years to come. As suggested by Dana Sajdi, “In
the post-Orientalism phase, both political economy and social history became the dominant
approaches in the movement against the decline-thesis, and reoriented the field of Ottoman
studies establishing it firmly on/in “materialist” grounds” (Sajdi, 2007: 25). Therefore, while
the object of their studies was inspired by the “cultural turn,” methodologically, historians of
the Ottoman Empire continued to use socio-economic concepts. As such, the court records in
this period were exploited to debunk the dominant Orientalist paradigms such as the decline
thesis and the Islamic city model. The resulting quantitative and neo-Marxist analyses can be
deemed as extensions of structural approaches.

The “Cultural Turn” in the Analysis of Sicils

Towards the end of the twentieth century, the field of Ottoman studies in general and
sicil-based studies, in particular, witnessed a “cultural turn” not only in terms of interest in
cultural life but also in the employment of cultural analysis (Sajdi, 2007). The effect of the
cultural approaches has been substantial in shifting the orientation of sicil-based studies from
exploring long-term patterns of economy and society to exploring the source itself as a
“cultural product,” i.e., as evidence of the logic and workings of the institution that produced

2 Local historians of early republican period were not unfamiliar with these records. They used the court records
to write local, regional, institutional and histories of certain groups. These early attempts from 1940s through
1960s have been criticized by the scholars as having used the court records without attempting a systematic
reconstruction of the whole and its context. (For examples of these studies, see Ulugay and Gokgen, 1939;
Gokgen, 1946; Su, 1938).
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this source and the complex relationships within the court and between the court and society-
at-large. Furthermore, instead of focusing on long-term patterns, historians started to write
about individuals and multifaceted relationships between the court and society on a micro-
scale of analysis.

Sicils as Text. The postmodern epistemology that became dominant after the 1970s
posed a challenge to the most fundamental assumptions of Western scientific knowledge.
Postmodernists rejected the idea of objective truth arguing that all knowledge is profoundly
political. They also opposed metanarratives arguing that these are inherently ideological and
obfuscating. They are constructed to reinforce power structures and “normalize” the masses
by ignoring the heterogeneity of human experiences. They are also essentially Eurocentric in
that they negatively represent and/ or ignore cultures outside Western civilization. Instead of
grand narratives, postmodern critiques offered “decentered” histories in which relational
perspectives, a multiplicity of voices and the foregrounding of otherwise “subaltern” and
“marginal” individuals and communities are all present. Furthermore, the idea of progress,
the modern periodization of history, and the rational “self” associated with the European
project of the Enlightenment were called into question by postmodernist scholars.

The relationship between History/history and theory in general and postmodernism,
in particular, is not an easy one. As stated by Keith Jenkings, “Protected by a continued
adherence to common sense empiricism and realist notions of representation and truth, most
historians - and certainly most of those who might be termed “academic” or professional
“proper” historians - have been resistant to that postmodernism which has affected so many
of colleagues in adjacent discourses” (Jenkins, 1997: 12). Nevertheless, the methods and
agendas of postmodernism have expanded in historical writing over the years. This is not the
place to reiterate the details of this uneasy relationship between History/history and theory
or the impact of postmodernism on modern historiography. Yet | would like to underline the
fact that over the last three decades, scholars approaching European and North American
history have been dealing with the postmodernist challenges to History/ history in numerous
ways, but particularly by emphasizing the significance of literary and cultural approaches to
historical investigation. Historians of the Middle East too began to explore the relevancy of
these discussions for their sources in general and the court records in particular. Zouhair
Ghazzal was one of the first — if not the first — to raise the very pertinent question of the
textuality of the court records. In his reviews of Establet and Pascual’s Familles et fortunes a
Damas: 450 foyers damascains en 1700, Ghazzal stringently criticized the entire phenomenon
of sicil based Ottoman and Middle Eastern historiography. His objections were to the a priori
decision of scholars to approach court records using methods that are external to these
documents, thus paying no attention to their inherent textuality (Ghazzal, 1998). He argued
stringently against the long-held, naive assumption of the scholars working with sicils that
sicils are the most transparent of sources in terms of historical reality and emphasized instead
the significance of discursive practices within court records.

In the same year that Ghazzal published his first review of Establet and Pascual’s study,
Najwa al-Qattan completed her sicil based dissertation on the non-Muslims of Ottoman
Damascus and materialized the objections of Ghazzal in practice. Even though it is not
published as a book, al-Qattan’s work is a landmark demonstrating the shift of orientation in
sicil-based studies under the influence of postmodern epistemology. The main purpose of al-
Qattan’s work is twofold: first, to comprehend the legal status of the Jews and Christians of
early modern Damascus; and secondly, to explore the court records themselves. | would like
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to dwell upon the second concern of this study since it is methodologically very significant. Al-
Qattan (like Ghazzal) criticizes social historians for assuming that the court records are
immune to the biases prevalent in other sources for the social history of the Middle East.
Secondly, she (like Ghazzal) objects to the quantitative tendency of sicil-based historiography.
According to her,

The statistical proclivity of sijill based historiography and its assumptions to regarding
the objectivity of the record stem from a purely documentary approach which treats
the sijill as an archival depository for empirical facts. In ignoring the text of the record
and extent of its implication in distinctly legal universe, this historiography assumes
that those facts represent in aggregate form, a reproduction of the objective past (Al-
Qattan, 1997: 22).

This analysis evokes the methodology drawn up by Dominque LaCapra for reading
historical sources. Indeed, al-Qattan explicitly uses LaCapra in order to suggest a new way of
reading the court records. She argues that “In order to put its extensive data to sound and
critical use, the sicil must be viewed as document as well as text” (Al-Qattan, 1997: 89).
According to her,

As document, the sijill transcribes/ describes events at court and is one of the loci
where legal theory and judicial practice intersect. As a legal document, the sijill also
represents a source for social and economic “facts,” that is, the material which the
social historian gleans from the record arrives, not in the form of raw data, but in the
guise of material already significant in the universe of legal interaction. As text, on the
other hand, the sijill represents the institutionalized record keeping and archival
practice of the court. The individual documents (or hujjajs) that belong to the sijill also
function as legal instruments, providing legal actors with written proof of past legal
transactions (Al-Qattan, 1997: 32).

The larger question at issue here is how to read the court records as texts. To resolve
this question, al-Qattan revisits LaCapra. According to the latter, critical analysis of the
relationship between texts and institutions is so significant because “discursive practices”
within any given text always have an important relation to the sociopolitical institutions.
Consequently, al-Qattan suggests that the textual reading of the court records firstly calls for
the study of the extent to which they are institutionally and ideologically articulated with the
law, the court, and the state. Once the records are placed within this institutional discourse,
theissue then is to find out “the ways in which the sijill’s language reflects, refracts or contests
the parameters of overarching politico-legal discourse” (Al-Qattan, 1997: 32). In other words,
she suggests a methodology that highlights linguistic practices within the court records as well
as the legal and political contexts within which they were produced.

As al-Qattan herself acknowledges, despite the fact that discourse analysis of court
records delineates the stratification within which religion rather than gender constituted the
main determinant of difference and power, reading court records as texts teaches us nothing
about the socio-economic resources of the non-Muslim residents of Damascus. She says
“these details belong not to the text, but the contents of the sijill as a document” (Al-Qattan,
1997: 346). Al-Qattan herself did not read the court records as documents because this was
not the object of her study; nevertheless, she states that historians should not abandon
reading the court records as documents. According to her, “the sijill, as a documentary source,
needs to be both critically assessed and methodologically rehabilitated thorough a systematic
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analysis of its textuality and the relationship between its text and the “facts” that it
documents” (Al-Qattan, 1997: 346).

Writing “Thick Descriptions” of Sharia Courts. Cultural anthropology provides yet
another methodology for researchers to deconstruct the suppositions of social science-
oriented history of the 1970s and 1980s in Europe and North America. It has become
immeasurably influential in redirecting historians’ attention away from the public, political
sphere of human actions towards private and everyday life. Rediscovering old sources,
including oral history and oral tradition, and re-reading others, historians began to investigate
a broad range of human activities, including but not limited to sexuality, marriage, childhood,
family, and kinship. One of the most significant changes that have been born out of this
encounter between history and anthropology has been the use of the concept of “culture” in
plural and broader sense.?

The rapprochement between history and anthropology brought about another shift in
the field. Many historians, influenced by the anthropological approach, have attempted
micro-histories, placing small communities, single events, or even one individual under minute
scrutiny. Although there are significant differences (within and) between anthropologists and
microhistorians, especially in terms of their understanding of “the workings of human
rationality and validity of making generalizations in social sciences” (Levi, 2001: 104), one
central tendency in both deserves to be mentioned: this is the employment of “thick
description” to explore any object of study by shrinking the scale of analysis. Micro historians
have stringently criticized some of the conclusions of social historians for concentrating on
macro-level processes and ‘average’ behavior patterns mainly by resorting to the quantitative
analysis yet failing to demonstrate what Giovanni Levi -- one of the pioneers of the practice --
has identified as “the contradictions of normative systems .. the fragmentations,
contradictions and plurality of viewpoints which make all systems fluid and open” (Levi, 2001:
107). For microhistorians, the use of deviant cases, recovered especially from inquisitorial and
other court records, permitted access to information hitherto “unobserved” by those who
gave priority to quantifying, generalizing, or normalizing human experience. Therefore,
through reducing the scale of observation, carrying out microscopic analysis, and engaging in
an exhaustive reading of the documentary material, microhistorians have been able to
disclose the lives of those who were positioned on the margins of their society as well as the
extent of and the limits upon their agency, i.e., their ability to make meaningful choices and
undertake meaningful actions in their lives.

Compared to its past and usage in modern European historiography, microhistory is a
relatively new methodology in modern Ottoman studies. One of the earliest examples of
microhistory in Ottoman historiography was published in 1998 by the renowned Egyptian
historian Nelly Hanna. In this study, Nelly Hanna not only reconstructs an entire biography of
a merchant named Isma'il Abu Tagiyya on the basis of hundreds of documents registered at

3According to Geertz, who provided perhaps the most important stimulus to the reconceptualization of culture
during the 1980s, culture is an “acted document” whose meaning must be comprehended in the social context
of its action and not through an anthropologist’s own presumptions. In the Geertzian reading, culture is
conceptualized as a thick lens or heavy web through which we observe the world as well as ourselves. This means
that “culture is not a power to which social events, behaviors, institutions, or processes can be casually
attributed; it is a context, something within which they can be intellectually — that is, thickly — described” (Geertz,
1994: 220).
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the sharia court over a period of forty years (the 1580s-1620s) but also enable us to read more
closely the complicated issues related to the Egyptian economy and social structure of the
period (Hanna, 1998). The most recent work that exemplifies the use of court registers to write
micro-histories is The Other Faces of the Empire edited by Firat Yasa. As Yasa points out in the
very beginning of his edited work microhistory is still not commonly practiced in Ottoman
studies. Therefore, the articles assembled in The Other Faces of the Empire fill an important
gap in the field not only in terms of focusing on ordinary people who are "outside the scene"
but also approaching the court records by using the method of "thick description." By doing
so, The Other Faces of the Empire allows us to think about the potentials of microhistory as
far as the Ottoman historiography is concerned (Yasa, 2020).

Meanwhile, legal anthropologists became increasingly interested in the field of law in
general, and in the Islamic sharia courts as an institution in particular, starting in the mid-
1980s. This interest developed gradually and was reflected in the publication of several
studies dealing with contemporary sharia courts.> As noted by Agmon and Shahar, these works
have contributed considerably to our understanding of the social, political, and cultural
dynamics of Islamic sharia courts as socio-legal institutions (Agmon and Shahar, 2008). Some
Ottomanists working with the sicils were in turn influenced by these studies’ theoretical
frameworks and produced significant works of their own. The most important study that
needs to be mentioned in this context is Leslie Peirce’s Morality Tales (Peirce, 2003).

Morality Tales has received substantial attention and has been reviewed a number of
times by Ottomanists and non-Ottomanists alike (Skinner, 2006; Hardwick, 2006; Chatterjee,
2006; Ergene, 2006). This work was written using the concepts and methodologies produced
within cultural anthropology in general and legal anthropology in particular. Morality Tales,
in the words of its author, is “primarily an attempt to understand the culture of a local court:
that is, the nature of dispute resolution that occurred within it and its vision of social justice”
(Peirce, 2003: 1). According to Peirce, who provided a very close reading of the registers
produced within a single year (1540-1541) at the court of sixteenth-century Aintab, the local
courtis not a “legally autonomous, isolated institution” but rather a legal arena —among many
arenas in the local legal network — within which various discourses of the law were interpreted
through the participation of judges, judicial personnel, and the local community.

This argument on the basis of “law as a process rather than normative prescription or
administrative structure” and the proposition that justice is shaped by the consumers of law
via “negotiating with and through the court,” is indeed not new and owes much intellectual
debt to Geertzian anthropologists working on the modern sharia courts. In her work, Peirce
makes explicit use of and frequent references to Lawrence Rosen’s studies on the workings of
the court in the modern Moroccan town of Sefrou (Rosen, 1989, 2000). For example, like
Rosen, Leslie Peirce also attempts to provide a “thick description” of the Aintabian court in
that she relates the court with its community as well as its cultural, political, and religious
milieu. Throughout the book, she attempts to demonstrate that justice was relational and
contextual in the sixteenth-century Anatolian city of Aintab since it “varied according to a
person’s location in the social landscape — by gender, by class, by place of residence, by
religious orientation” (Peirce, 2003: 386). She argues in line with Rosen that the purpose of
the law in Islam is to provide social equity rather than equality. She says “Most of the business

41n this respect, please also see Toplumsal Tarih Dergisi issue number 322 edited also by Firat Yasa in 2020.
5 For examples, see Messick, 1992; Rosen, L. 1989; Mir- Hosseini, 1997
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of the court was straightforward — the recording of the routine transactions or the settlement
of disputes that had clear winners and losers. But when it was not, the court aimed at the goal
of social equity rather than “winners take all” solutions (Peirce, 2003: 387).

Morality Tales has been praised often but rarely criticized. Among the very few
criticisms, that of Boga¢ Ergene is important in that it questions this narrative largely based on
sicils (Ergene, 2006). He argues that while attempting to provide a “thick description” of the
sixteenth-century court of Aintab through focusing on not only the institution itself but also
its clientele and its interrelations, Pierce provides the reader with a very coherent and neat
account. According to Ergene, so many problems and blank spots that sicils pose to their
readers are almost absent in Pierce’s account. Due to this coherent narrative, Ergene charges
Pierce with overreading her sources. Nevertheless, as Ergene notes, this study constitutes an
extremely stimulating and thought-provoking addition to modern Ottoman sicil studies
despite certain weaknesses. It can be rightly considered as a refreshing attempt to reconsider
the relationship between the text and context. Many critics of the book also recognize that it
is an important contribution to the literature in that it tests the possibilities and limitations of
microhistorical research and interpretive legal anthropological approach.

Interpretive legal anthropology and microhistorical approaches have inspired
historians to investigate court records not only in terms of their content but also through the
institutional discursive strategies embedded therein. Furthermore, through approaching the
court not as an isolated institution but rather as a local community institution, scholars gain a
clearer insight into the workings of the law on the ground as well as the role of local
inhabitants in the making of justice. Nevertheless, as pointed out by one of the most prolific
and engaging writers of recent scholarship on the Ottoman court records, Iris Agmon, there
are still two significant gaps in the field:

First, a map and typology of the various collections of sharia court records are needed.
Historians have substantiated their research by “the sharia court record” inadvertently
obscuring the fact that the records, although showing a high level of uniformity owing
to their adherence to certain textual formulae and calligraphic conventions, also
reflect a wide range of differences that require historization.

Second, our knowledge about the work of sharia court system and its personnel
is quite sparse. Obviously, court records constitute the only remaining section of a
larger number of court activities. In order to understand better how the texts of past
realities both inside and outside the court room, we need to investigate the court itself,
the people who worked there, and the record they produced (Agmon, 2006: 42-43).

Iris Agmon sees the solution to these lacunae in adopting “sociolegal readings” of the
court records which constitutes our object of analysis in the next section to follow.

Adopting a Sociolegal Perspective on Court Records

The underlying argument from a socio-legal perspective is that “Law constitutes
society in so far as it is itself, an aspect of society, a framework and an expression of
understandings that enable society to exist” (Cotterrell, 1998: 182). Thus, it refuses to draw
sharp lines between “legal” and “social” as well as “law” and “society.” These categories
become indistinct and blurred in socio-legal analysis. More importantly, sociolegal analysis
entails seeing “law as a process and social action” rather than as a doctrine — norms, rules,
principles, concepts, and the modes of their interpretation and validation. One of the main
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tenets of the sociolegal perspective is empirical research. To Chatterel, one of the
outstanding proponents of this approach, “such a perspective needs to be empirically
grounded — based on observation of the diversity and detail of the historical experience.
Speculation about the nature of or the meaning of legal ideas which does not relate its
inquiries to historical experience in this way is impractical and may lack point since it ignores
the specificity of the contexts in which the meanings of legal doctrine are shaped” (Cotterrell,
1998: 185).

In a 2008 article published in Islamic Law and Society that provides a summary of
studies on sharia courts in contemporary and past Muslim societies with an emphasis on
methodological shifts, Iris Agmon and Ido Shahar argue that sociolegal readings of court
records in modern Ottoman historiography have begun in the early 2000s (Agmon and
Shahar, 2008). In this context, in addition to Leslie Peirce’s Morality Tales mentioned above,
they refer to the examples of Bogac Ergene’s Local Court, Provincial Society and Justice in the
Ottoman Empire, and Iris Agmon’s Family and the Courts (Agmon, 2006). These studies were
later followed by Avi Rubin’s Nizamiye Courts, Yavuz Aykan’s Rendre la justice a Amid, Cosgel
and Ergene’s Economics of Justice, and Basak Tug’s Politics of Honor (Rubin, 2011; Aykan,
2016; Cosgel and Ergene, 2016; Tug, 2017).

Although they have different foci and cover different periods and localities, these
studies are similar in terms of the way they approach court records. First of all, in addition to
their central topics, these studies also examine the sources (i.e., court records) they use to
analyze these topics, as well as the institution (i.e., sharia courts) that generates these
records. The reason underlying this questioning of both the court records and the courts
themselves is to emphasize that the social issues they examine are re-constructed using legal
sources. In the words of Basak Tug, “In writing social history the study of legal documents
requires not only a well-established database on the workings of these institutions, but also
a meticulous awareness of the mediated, fabricated, textual, and therefore constructed
character of the legal documents” (Tug, 2017: 8). This is because these sources are not
“transparent mirrors of reality” (Ze’evi, 1998: 37). To the contrary, the “reality” reflected in
these documents cannot be independent of the language of the institution concerned, the
legal framework it complies with, and the power dynamics that play a role in their production.
These studies go beyond merely voicing their support for this approach. In questioning the
court records, the researchers also pay special attention to their calligraphic, orthographic,
and stylistic features and the legal formulas they contain; the legal procedures followed in
creating these documents; the fields of work and workloads of the courts that produce these
records; and the social and professional backgrounds of, and the hierarchies among, judges,
clerks, and other court officials. In so doing, they aim to subject court records to textual and
historical analysis and avoid approaching them as “data banks” independent of the time and
place of their production.

Another shared argument in these studies is that sharia courts are not autonomous
institutions isolated from society and other legal institutions. Therefore, albeit to different
degrees, all of these studies deal with the way ordinary people contribute to the functioning
of the judiciary and achieving justice. Therefore, important questions dealt with in these
books include witnesses (shuhud al-hal), bail, and socio-legal methods used by
neighborhoods and/or villages in regulating their internal affairs and enforcing social control.
Therefore, following Leslie Peirce, it can be argued that it was kadis who made the final
decision regarding issues brought before Ottoman sharia courts, within the framework of
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Ottoman legal regulations, but they did so with the help of other court officials, who were
members of the local community, and on the basis of the feedback they provided (Peirce,
2003: 2). Therefore, Leslie Peirce argues that Ottoman sharia courts are better viewed as
local courts than sharia courts proper.

The proposition that Ottoman sharia courts are only one of the institutions making up
the Ottoman legal network, and therefore, their relationship with other legal institutions
should be investigated, is another shared point in researchers that adopt the socio-legal
approach. Basak Tug’s Politics of Honor in Ottoman Anatolia is noteworthy in this respect. In
the introduction to her work, Tug states that she aims to write a social history of illegal
sexuality in the eighteenth century, but argues that this social history is, by necessity, a legal-
institutional history of the eighteenth century as well. Constructing a social history on the
basis of legal texts produced by different institutions, Tug underlines the need for placing
these documents within the dynamics of the institutions that produced them and utilizing
them only after deciphering the complex ties among these institutions. Seeking answers to a
wide range of questions including how illegal sexuality is defined, controlled, and managed,
and how public order is achieved in Ottoman society by focusing on sexual offenses, Tug uses
Anatolian Ahkam Registers and Sikayet Registers, Kalebend Registers, and a selection of
important fatwa books of the time, along with Ankara and Bursa sharia court records. In
explaining her use of diverse historical sources, Basak Tug says she would like to contribute
to a rethinking of how Islamic law is applied in practice by including some previously
overlooked sources in her work. She argues that so far, sociolegal historians of the Ottoman
Empire have mostly utilized sicils and fatwa collections to examine “law in practice,” and thus,
were partly responsible for the perception that sharia courts were the most important if not
the only places where Ottoman law was practiced. She, on the other hand, re-questioned the
judicial function of the Imperial Council, long overlooked in Ottoman historiography, by
including documents found in Anatolian Ahkam and Sikayet Registers in her study,
underlining the fact that sharia courts were not the only institutions in the Ottoman legal
network.

As mentioned above, one of the distinguishing characteristics of the sociolegal
approach is the emphasis on utilizing quantitative methods. In this context, Metin Cosgel and
Bogag Ergene’s Economics of Justice differs from other studies reviewed so far in that they
use quantitative methods (Cosgel and Ergene, 2016). Cosgel and Ergene describe their work
as “representing both continuity with and a rupture from previous sicil-based studies”
(Cosgel and Ergene, 2016: 3). They admit that quantitative approaches to Ottoman court
records have a long history but argue that these studies use quantitative methods to evaluate
the economic information found in court records, whereas their goal is to quantify the people
that used the courts, their socio-economic statuses, and the decisions made on their cases.
Therefore, they aim to quantify the socio-legal data found in court records rather than
economic data. According to Cosgel and Ergene, although court records provide sufficient
data to analyze the genders and religious affiliations of people who use the court, they only
provide indirect data about their social positions and socio-economic statuses. The authors
create a map of the socio-economic statuses of the users of the court using this indirect
information and investigate whether the justice obtained is linked to socio-economic status.
After conducting a complicated and thorough analysis of the titles, religious affiliations, and
family connections of people who use the services of the court in the eighteenth-century
Kastamonu, Cosgel and Ergene conclude that the Ottoman judiciary favors free Muslim males
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of means in high-ranking religious or military positions. Therefore, they argue that the claim,
long in circulation, that the Ottoman courts tended to protect the less powerful members of
society needs to be thoroughly questioned.

Conclusion

From the 1960s to 1990s, the scientific objectivity approach supported by quantitative
methods set the direction of sicil-based studies. However, in the same period, Western-
centered mainstream historical thought started to move away from positivism and
historicism. The cultural and linguistic “turns” toward the end of the twentieth century shook
the foundations of not only quantitative economic and social history but also many
Eurocentric concepts and paradigms used to understand Islamic and Ottoman history. Thus,
in the 1980s and 1990s, in particular, studies have been conducted that questioned and
challenged paradigms and grand narratives such as the “Unchanging East,” “Oriental
Despotism,” “Islamic city,” “Kadi Justice,” “Ottoman Decline,” and “Ottoman Westernization”
that reflected an Orientalist perspective. These revisionist studies use Ottoman court records
as their main sources. Thus, these records were used to reconstruct not only the institutional
history of the Ottoman civilization but also the history of various social groups (women, slaves,
merchants, peasants, and nomads) that made up the Ottoman society. However, from the
1960s to 1990s, historians that utilized court records tended to use them as data repositories
to identify long-term socio-economic structures. Therefore, these sicil-based studies did not
really consider that these were essentially legal sources and reflected the institutional style
and rhetoric of the institution that produced them.

By the mid-1990s, not only were there more sicil-based studies, but the postmodernist
thought had also become more salient in Ottoman historiography. In this process, Ghazzal,
Ze’evi, and Qattan published their critical works on sicil-based studies and proposed to subject
court records to textual analysis and problematize the institutions and legal processes that
produced them. More importantly, they refused to see court records as “transparent glasses
” into the past, argued for viewing these records as legal texts first and foremost, and strongly
criticized their use as data repositories severed from the context of the institution, time
period, and socio-cultural venue in which they were produced.

Taking this criticism into account, sociolegal readings of court records began in the
early 2000s. Researchers subjecting court records to a sociolegal reading started to examine
the workloads and types of sharia courts that operated at different times and places in the
Ottoman Empire, court officials, the legal jargon and organizational culture of these courts,
and the relationships between sharia courts and other judicial institutions. The goal was to
decipher the textual characteristics of court records and contextualize them with the time and
place in which they were produced. As argued above, the sociolegal reading of court records
is nurtured by cultural approaches and discourse analysis but does not completely reject
guantitative analysis, instead of arguing that quantitative analysis with good models can make
an important contribution to sociolegal historiography of the Ottoman Empire, a stance that
sets it apart from other approaches. In this context, Cosgel and Ergene were the first to put
the quantitative emphasis of the sociolegal approach into practice in a book-length study,
arguing that quantitative research methods, despite their problems, should be used by
historians focusing on the Ottoman judiciary because a careful quantitative model would allow
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us to question many generalizations regarding the Ottoman legal history and test new
hypotheses, and help Ottomanists leave their secluded corner of the academia and interact
with other disciplines.

This study focused on mapping the different approaches to court records adopted, in
particular, by historians in Europe and North America from the 1960s to the present. These
changing readings of the records of sharia courts also allow us to see how the socio-political
conditions of the time periods in which they emerge and develop affect historians, and how
historians were able to expand the limits of modern Ottoman historiography by asking for new
guestions of old sources. However, subsequent approaches were born out of criticism of
previous ones, and all constitute important theoretical and methodological steps in creating
a more layered narrative on Ottoman history.

This study did not deal with the ways in which digital technologies affected sicil-based
studies. However, the nascent literature on this topic shows that historians working with sicils
do not simply consume digital sources as passive users, they also re-map, re-model, and
visualize some of the data found in these long available sources using digital technologies.
Regarding the potential effects of digital technologies on sicil-based historiography, | will
suffice by pointing to Dortok Abaci’s study that used Social Network Analysis to examine
different types of documents on testimony, custodianship, bail, and credit relationships
(Dortok Abaci, 2013). The current and potential effects of the use of digital technologies on
Ottoman studies in general and on sicil-based historiography, in particular, deserve to be
studied separately. Therefore, a lengthier discussion of this issue, which has the potential to
transform the field, is left for further studies.®
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Bu calisma 1930’lardan glinimiize Osmanl tarihgilerinin tedaviliinde olan ve Osmanl tarihinin
“altin madeni” olarak degerlendirilen ser‘i mahkeme kayitlari ya da ser‘iyye sicillerinin hangi
metodolojik ve teorik gerceveler dahilinde kullandiklarinin kritik bir degerlendirmesini yapmayi
amaclamaktadir. Gerek alanda itibar gormis ser‘iyye sicilli temelli calismalar gerekse 1990’
yillardan itibaren bu calismalar lizerine kaleme alinan tarihyazinsal degerlendirmeler bize ser‘iyye
sicillerinin simdiye kadar belli bash Gg¢ yaklasimla ele alindigini gosterirler. 1) Yapisalci yaklasimda,
sicillerde bulunan mebzul miktarda veriler, sosyal ve ekonomik yapilari degerlendirmek igin
yorumlanir. 1960’larda baslayip 1990’larin ortalarina kadar devam eden bu asamada, kad: sicilleri
toplum ve ekonomideki uzun vadeli yapisal 6rintileri incelemek ve gesitli bolgelerin, eyaletlerin ve
sehirlerin butlincil tarihini yazmak i¢in kullanilmistir. 2) 1990’larin ortalarindan itibaren ise, sicil
temelli tarih yaziminda post yapisalci okumalarda gelistirilen sorularin ve yaklasimlarin bazilarinin
dikkate alinip elestirel bir sekilde benimsenmesi yoluyla kademeli olarak “kiltiire yonelis”
gerceklesmistir. 3) Yirmi birinci yGzyilin baslarina gelindiginde, “kiltire yonelis” hala devam etmekle
beraber bazi Osmanli tarihgileri kadi sicillerini “sosyo- hukuki (socio-legal)” bir gozliikle okumaya
baslamistir. Kadi sicillerinin sosyo-hukuki perspektiften okunmasi kiiltirel yaklasimlardan ve séylem
analizinden blyuk 6lcliide beslenmekle beraber, sayisal analiz kullandigi i¢in farklidir. Bu ¢alismada
yukarida bahsedilen yaklasimlar daha ayrintili bir sekilde agiklanmakta, ayrica alandaki bazi doniim
noktalari ve Osmanli tarih yazimini nasil sekillendirdikleri ele alinmaktadir.

Anahtar Kelimeler: Osmanli mahkeme kayitlar, ser‘iyye sicilleri, tarihyazimi, yapisalcilik,
postmodernizm

Giris

Osmanli ser‘i mahkeme kayitlari ya da en sik kullanilan tabirle ser‘iyye sicilleri modern
Osmanli tarihyaziminin en klasik kaynaklari arasinda yer alir. Zira ser‘iyye sicilleri Osmanh
tarihinin bircok vechesini (yeniden) insa etmek Gzere 1930’lardan beri Osmanli tarihgilerinin
tedaviiliindedir. 1930’lardan giiniimiize Osmanl imparatorlugunun farkli cografyalarini ve
zamanlarini galisan Osmanli tarihgileri sicilleri kullanarak bir¢ok makale ve kitaplar kaleme
almis ve Osmanl tarihinin hukuktan, ekonomiye, sosyal yapidan, sehir hayatina bircok
vechesini agiga ¢ikarmiglar ya da bildiklerimizi sicillerin sundugu malumat isiginda yeniden test
edip, revize etmislerdir. Osmanh kadinlarinin tarihi, blylk olgide sicillerde bulunan
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malzemelere dayanarak yeniden insa edilmistir (Ze’evi, 1998). Sarkiyat¢l yazinda erotik ve
egzotik bir imge olarak nesnelestirilen, ¢ok eslilige maruz kalan “kurbanlar” olarak tasvir
edilen, haremin duvarlari arasinda mahkim edilmis ve kamusal alana duhulleri son derece
kisith olarak degerlendirilen Osmanli kadinlari, ser‘iyye sicillerinin desifre edilmesi ve yakin
okumaya tabi tutulmasiyla birlikte Osmanl sosyoekonomik diinyasinin “gérece o6zgur”
dzneleri olarak modern Osmanli tarih yaziminda yerlerini almiglardir (Ze’evi, 1998). Oyle ki
ser‘iyye sicillerini temel alan bu calismalar sayesinde Osmanl kadinlari artik sarkiyatci
paradigmanin 6tesinde belirgin bir yasal statiileri olan, Osmanli Ser‘i mahkemelerini davaci ve
davali olarak kullanan, sahip olduklari milkleri yoneten, evlilik ve bosanma sartlarini miizakere
eden, zanaatkarlik eden, borg alip vererek mali ve ticari islemler gergeklestiren, hibe kabul
edip, hibe veren, degisik hizmetler saglayan irili ufakh vakiflar kuran ve bu vakiflarin
yonetiminde yer alan 6zneler olarak karsimiza ¢ikmaktadir (Jennings, 1975; Gerber,1980;
Meriwether, 1999; Peirce, 1993, 2003; Fay, 1997; Faroghi, 2002; Abaci, 2018, 2020). Burada
alti gizilmesi gereken diger bir mevzuu ise ser‘iyye sicillerinin tarihgilerce kullanimi sadece
Osmanli kadinlarinin sosyo-ekonomik ve hukuki statilerini revize edilmesini saglamamis,
benzer agilimlar Osmanl’da diger madun ve marjinal gruplarin glindelik deneyimlerini, yasam
stratejilerini, hak arayislarini, zihniyet ve duygu dinyalarini yeniden insa etmemizi mimkiin
kilmistir (Jennings, 1978; Seng, 1996; Ginio, 2003; Sariyannis, 2008; Yilmaz, 2012; Zilfi, 2012;
Celik 2013; Araz, 2013; Acik, 2015; Tekgil, 2016; Argit, 2020).

Ayni sekilde Osmanli medeniyetine dair bircok kurum mahkeme kayitlarinin sagladigi
veriler dahilinde tekrardan godzden gecirilmis ve gecirilmektedir. Bu baglamda belki de
zikredilmesi gereken en 6nemli kurum Osmanli kentine dairdir (Ugur, 2005; Yilmaz 2017). Max
Weber’'in “Bati” ve “Dogu” kentlerine dair sundugu séylemden etkilenen ve daha sonra
Orientalist tarihgiler tarafindan beslenen “islam Sehri” paradigmasi 1960’lardan itibaren
oncellikle Osmanli’nin Arap Eyaletlerini merkez alan ve eserlerinde biyilk ol¢lide ser‘iyye
sicillerinden yararlanan Albert Hourani, Andre Raymond gibi tarihgiler tarafindan revizyona
tabi tutulmus ardindan, Ronald Jennings, Haim Gerber, Suraiyya Faroughi, Ozer Ergenc
tarafindan ser‘iyye sicilleri temel alinarak yapilan ¢alismalar “islam Sehri” paradigmasinin
Osmanli Anadolu sehirleri agisindan da mesnetsiz oldugunu ortaya koymustur (Hourani, 1970;
Raymond, 1984, 1995; Gerber, 1998; Faroghi, 1984; Ergeng, 1995). Burada adini zikrettigimiz
bu 6ncil olarak kabul edilen galismalar ve onlari takip eden elestirel yayinlar neticesinde biz
bugiin artik ‘islam Sehri’ paradigmasinin tutarsiz bir tarihi mit olarak degerlendiriyor (Abu-
Lughod, 1987) ve islam kentlerinin sadece islami yasam tarzinin gereksinimlerine gore
dizenlenmedigini ve bu kentlerin zamansal ve mekansal olarak statik olmadigini biliyoruz.
Ayrica ‘islam Sehri” modelinin altini ¢izdigi bu kentlerde sehir ydnetimine katilimi destekleyen
Ozerk veya yari-6zerk kurumlar olmadigindan 6tiri Batil muadillerinden geri oldugunu lonca
teskilati, ser‘i mahkeme ve sehir elitleri Gizerine yapilan ¢calismalar sayesinde yeniden okumaya
tabii tutuyoruz (Yi, 2004; Hourani, 1985; Gerber, 1994; Canbakal, 2006).

Bu girisin gostermeye calistigl lzere, tematik acidan degerlendirildiginde Osmanl
mahkeme kayitlarinin kullanimi modern Osmanli tarihciliginin sinirlarini genislettigini iddia
etmek maksadini asan bir argiman olmasa gerek. Fakat bu calismanin amaci ser‘iyye sicillerini
kullanarak Uretilen calismalarin tematik analizini yapmaktan ziyade ser‘iyye sicillerine simdiye
kadar metodolojik olarak nasil yaklasildiginin bir haritasini ¢ikarmak. Baska bir ifadeyle bu
calismanin ana hedefi ser‘iyye sicillerinin tarihsel kaynak olarak sunduklari bilginin sinirlarini
ve bu sinirlarla bas edebilmek igin Osmanli tarihgilerinin 6zellikle 1990’lardan itibaren
gelistirdikleri yeni okumalarin bir 6zetini sunmak. Bu cimleden hareketle vurgulanmasi
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gereken bir husus 1930’lardan itibaren Osmanh tarihgilerinin kullaniminda olan ve birgok
tarihgi tarafindan Osmanli sosyo-ekonomik, kiltiirel ve hukuk tarihinin “altin madeni” olarak
degerlendirilen ser‘iyye sicilleri tizerine 6zellikle ingilizce ve Fransizca yayin yapan Osmanli
tarihgileri tarafindan yazilmis metodolojik literatiir degerlendirmelerinin oldugudur (Ze’evi,
1998; Agmon ve Shahar, 2008; Aykan ve Ergene, 2019). Fakat ser‘iyye sicillerinin hangi teorik
cercevede okundugu ve bu tarihsel kaynaklarin sundugu bilgilerin sinirlarini sorgulayan bu
¢alismalar oOzellikle Avrupa ve Kuzey Amerika akademisinde yer alan Osmanli tarihgileri
arasinda siddetli tartismalara sebep olmus ve dolayisiyla bu kaynaklardan en iyi sekilde istifade
etmek Uzere yeni teorik ve metodolojik okumalarin gelismesine zemin hazirlamisken, bu
tartismalar Turkiye’de ser‘iyye sicilleri Gzerine yapilan yayinlarin ceperinde yer almiglardir.!

Gerek alanda itibar gormus ser‘iyye sicili temelli ¢calismalar gerekse 1990’li yillardan
itibaren bu yayinlar tizerine kaleme alinan kritik degerlendirmeler bize kadi sicillerinin simdiye
kadar belli basl (¢ yaklasimla ele alindigini gosterirler. 1) Yapisalci yaklasimda, sicillerde
bulunan mebzul miktarda bulunan veriler, sosyal ve ekonomik yapilari degerlendirmek igin
yorumlanir. 1960’larda baslayip 1990’larin ortalarina kadar devam eden bu asamada, kadi
sicilleri toplum ve ekonomideki uzun vadeli yapisal ériintileri incelemek ve gesitli bolgelerin,
eyaletlerin ve sehirlerin bitlincil tarihini yazmak igin kullaniimistir. 2) 1990’larin ortalarindan
itibaren ise, sicil temelli tarih yaziminda post yapisalci okumalarda gelistirilen sorularin ve
yaklagimlarin bazilarinin dikkate alinip elestirel bir sekilde benimsenmesi yoluyla kademeli
olarak Kultlre Yonelis gerceklesmistir. 3) Yirmi birinci ylzyilin baslarina gelindiginde, Kiltiire
Yonelis hala devam etmekle beraber bazi Osmanl tarihgileri kadi sicillerini “sosyo-hukuki
(socio-legal)” bir gozlikle okumaya baslamistir. Kadi sicillerinin sosyo-hukuki perspektiften
okunmasi kiltiirel yaklasimlardan ve sdylem analizinden blyiik 6lglide beslenmekle beraber,
sayisal analiz kullandig icin farkhdir. Asagida bu yaklagimlar daha ayrintili bir sekilde
aciklanacak, ayrica alandaki bazi dénim noktalari ve Osmanli tarih yazimini nasil
sekillendirdikleri ele alinacaktir. Fakat bu konuyu ele almadan 6nce arastirmanin yontemi,
kaynaklari ve sinirlari hakkinda kisaca bilgi verilecektir.

Yontem

Bu calisma 1930’lardan glinimiize Osmanh tarihgilerinin ser‘iyye sicillerini hangi
metodolojik ve teorik cerceveler dahilinde kullandiklarinin kritik bir degerlendirmesini
yapmayi hedefleyen bir tarihyazimi analizidir. Dolayisiyla bu ¢alismanin merkeze alip tartistigi
kaynaklar kadim ser‘iyye sicillerinin kendileri degildir. Daha ziyade ser‘iyye sicillerini kullanarak
Osmanli diinyasinin bircok yoninil yeniden insa eden modern tarihgiler tarafindan kaleme
alinmis calismalardir. Fakat calismanin basinda belirttigimiz Gzere ser‘iyye sicilleri yarim
ylzyildan fazla Osmanli tarihcilerinin kullanimindadir. Dolayisiyla bu kadim kaynaklari
kullanarak Uretilmis calismalarin hepsini ¢alismaya dahil etmek bu makalenin amag ve
sinirlarini  asiyor. Bu noktadan hareketle zaman icinde ser‘iyye sicillerine hangi

1 Ser‘iyye sicillerinin tematik muhteviyatina ve diplomatik 6zelliklerine dair elimizde Tiirkce kaleme alinmis

bircok yazin mevcut. Bu baglamda en son ve en genis katki Ekrem Tak tarafindan yapildi (Tak, 2017). Fakat
ser‘iyye sicillerine kritik olarak yaklasan, ihtiva ettikleri bilgilerin sorgulanabileceginin altini ¢izen ve bu belgelerin
metinsel analize tabi tutulabilecegini vurgulayan calisma sayisi hala oldukga sinirli. (Ornekler igin bkz. Tiliiveli
2000; Ugur, 2003; Faroghi, 2020)
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perspektiflerden yaklasildigini géstermeyi hedefleyen bu makalede tartismaya dahil edilen
calismalar secerken Ug kistas goz oninde bulundurulmustur: 1) Sicil temelli tarihyaziminda
gerek aldiklari atif sayisi ve gerekse (izerlerine yazilmis kritikler neticesinde alanda
gorinlrliigl yiksek olan Tiirkce ve ingilizce kaleme alinmis ¢alismalar éncelenmistir. 2) Sicil
temelli tarihyaziminda sicillere yaklagimi baglaminda yeni perspektif sunan ve dolayisiyla var
olan literatiirde doniim noktasi olarak nitelendirilen ¢calismalar tartismaya dahil edilmistir. 3)
Sicil temelli tarihyaziminin sinirlarini daha o6nce g¢alisiimayan konulari merkeze alarak
genisleten bazi galismalar 6rnek olarak incelenmis ve/veya altlari gizilmistir. Ser‘iyye sicillerini
kullanarak modern Osmanli tarihyaziminin sinirlarini gerek isledikleri konular ve gerekse
metodolojik ve teorik yaklagimlari nedeniyle genisleten ve tarihgiler arasinda ikincil kaynak
olarak nitelendirilen eserlerin yani sira bu makale daha 6nce kaleme alinmis ve yazildiklari
déneme kadar sicil temelli tarihyaziminin sorunlarini giindeme getiren Tiirkce ve ingilizce
kaleme alinan kritik literatlirden de yararlanmistir. Arsiv belgeleri ve ilgili literatiir Gzerinden
gerceklestirilen bu calisma etik kurul onayi gerektirmemektedir.

Bulgular

Annales Okulunun Etkisi ya da Yapisalci Yaklasimlar

Annales dergisini yayinlayan Fransiz tarihgiler, gectigimiz ylzyihin en 6nemli ve
arkasindan en ¢ok agit yakilan ekollerinden birini kurmustur (Bently, 1999: 103). 1929’da Marc
Bloch tarafindan kurulan ve 1945’ten sonra Ecole Pratique des Hautes Etudes’iin altinci
bolimu ile yakin baglari olan Annales, tarih ¢alismalarinin, tarih metodolojisinin ve hatta
tarihsel zaman kavraminin geleneksel sinirlarini asmayi hedefleyen “yeni bir tir tarih”
anlayisini savunmustur. Seksen yillik bir stire boyunca benimsenen birgok farkli metodolojik ve
kavramsal yaklasima karsin, derginin yonlendirici ilkeleri neredeyse hep ayni kalmistir.
Oncelikle, olaylarin geleneksel anlatimi yerine soruna yénelik analitik tarihi savunmustur.
ikincisi, herhangi bir zamanin veya toplumun “bitiinligini” kavramaya soyunmustur. Uclinci
olarak ise, “butlincil tarih”i yeniden insa etmek amaciyla tarih ve mittefik oldugu diger sosyal
bilimler arasindaki etkilesimi siregelen bir sekilde tesvik etmistir (Burke, 1990: 2). Daha 6nceki
tarih incelemesi yaklasimlariyla karsilastirildiginda Annales tarihcileri, “muteselsil, islevsel ve
yapisal yaklasimlar kullanarak toplumu bitiincil, bitiin pargalari birbiriyle ilintili bir organizma
olarak” gérmenin onemini vurgulamistir (Hunt, 1986). Il. Diinya Savasi'ndan sonra Annales
Okulu'nun etkisi Fransa’nin sinirlari disina tasmistir. Ozellikle de Fernand Braudel’in, Annales
paradigmasinin en milkemmel 6rnegi olarak kabul edilen Il. Felipe Déneminde Akdeniz ve
Akdeniz Dlinyasi adli eserinin yayinlamasiyla birlikte, Annales tarihgilerinin calismalarina olan
ilgide blyuk bir artis olmustur (Forster, 1978). Akdeniz, 6zellikle de Akdeniz (ilkelerinin tarihi
Uzerinde calisan arastirmacilarin ve bu kapsamda Tirkiye'deki ve baska Ulkelerdeki Osmanli
tarihgilerinin ilgisini cekmistir (inalcik, 1978).

Turkiye’de Mehmet Fuat Koprili ve Omer Liitfi Barkan gibi Cumhuriyet déneminin
onde gelen tarihgilerinin ¢ogu, Annales Okulu’ndan derin bir sekilde etkilenmistir.
1930’lardaki calismalariyla Tirkiye’de modern Tirkolojinin kurucusu olan Mehmet Fuat
Kopruli, tarih tanimini Annales tarihcilerine benzer bir sekilde yapmis ve diger Turk tarihgileri
olay odakli tarih yazdiklari icin elestirmistir. Koprili’'ye gore, “Tirkler olay odakh tarih
yazmaktadir, gercek tarihginin ise detaylara gegmeden 6nce s6z konusu halki, cografyayi,
fiziksel ve sosyo-politik varligi tasvir etmesi gerekir” (Mengiic, 2002: 70). Omer Lutfi Barkan da
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Annales Okulu’ndan etkilenmistir. Braudel Osmanli tarihiyle ilgili verileri Barkan’dan edinmis
ve daha sonra Barkan ve 6grencileri, Braudel’in iddialarindan bazilarini, 6rnegin 16. yiizyilda
Osmanli imparatorlugu’nda niifus artisi, timar sistemi, kentlesme ve fiyat devrimi ile ilgili
olanlari elestirmis ve gelistirmistir (inalcik, 1978).

Annales Okulu’nun etkisi altinda ekonomik ve sosyal yapilari ve uzun vadeli gelismeleri
aramaya baslayan Osmanli tarihgileri bdylece kisa siire sonra devasa boyuttaki kadi sicillerini
tekrar kesfetmistir.? ilk bakista bu siciller, ampirik ve miiteselsil olmalarindan dolayi, (yapisal
ve) sayisal analiz icin mikemmel bir belge tirl niteligindedir. Bu yizden 1960’lardan
1990’larin ortalarina kadar Osmanl tarihi arastirmacilari kadi sicillerini daha ¢ok bir veri
havuzu olarak kullandilar. Arastirmacilar bu sicillerdeki “tartismaya agik olmayan gerceklere”
dayanarak, Osmanh diinyasindaki demografik egilimler, fiyat hareketleri, is gliciinln yapisi,
kredi iliskileri ve arazi devirlerindeki streklilikler, vakiflar ve evlilik ve bosanma uygulamalari
gibi uzun vadeli ekonomik ve sosyal yapilari tasvir ettiler (inalcik, 1981; Sahillioglu, 1964;
Katikoglu, 1983; Faroghi, 1987). Bu sicilleri kullanarak sadece belli sosyal gruplarin ve
kurumlarin sosyoekonomik faaliyetlerini degil, Osmanl imparatorlugu’ndaki sehirlerin ve
bolgelerin “bitlincil tarihini” de incelediler (Raymond, 1973; Yediyildiz, 1985; Gerber, 1988;
Marcus, 1989; Emecen, 1989).

Tarih disiplinini temellerinden sarsan “dile yonelis”in ve 1970’lerden sonra Bati Avrupa
ve Kuzey Amerika’da “yeni kiltirel tarih”in ortaya ¢gikmasina ragmen Osmanli galismalari,
1990’larin sonlarina kadar iktisat ve sosyoloji disiplinlerinde ortaya gikan paradigmalardan ve
kavramlardan beslenmeye devam etti. Iris Agmon’un ifadesiyle bu dénemde “kiltiire yonelis”,
Orta Dogu tarih yazimini temelde Edward Said’in ufuk acici eseri Oryantalizm’in kurdugu
soylem (izerinden etkiledi (Agmon, 2004: 179-180) Gerileme tezi gibi hakim Oryantalist
paradigmalar, uzun yillar boyunca bircok Orta Dogu tarihgisi tarafindan ¢calisma konusu yapildi.
Dana Sajdi’nin ifadesiyle, “Oryantalizm sonrasi donemde hem ekonomi-politik hem de sosyal
tarih, gerileme tezine karsi olan akimda hakim yaklagimlar haline geldiler ve Osmanli
calismalari alanini “materyalist” temellere oturtarak yontini degistirdiler (Sajdi, 2007: 25) Yani
arastirma konulari “kiltiire yonelis”ten ilham alsa da Osmanli imparatorlugu’nu calisan
tarihgiler yontem olarak sosyoekonomik kavramlari kullanmaya devam ettiler. Boylece bu
dénemde kadi sicilleri, gerileme tezi ve islam sehri modeli gibi hakim Oryantalist paradigmalari
bosa ¢ikarmak icin kullanildi. Bunun sonucunda ortaya ¢ikan sayisal ve neo-Marksist analizler,
yapisal yaklasimlarim bir uzantisi olarak kabul edilebilir.

Ser‘iyye Sicilleri Analizinde “Kiiltiire Yonelig”

Yirminci ylGzyilin sonlarina dogru genel olarak Osmanli calismalarinda ve 6zel olarak da
sicillere dayanan calismalarda sadece kiltiirel yasama olan ilginin artmasi anlaminda degil ayni
zamanda kiltirel analizin de kullanilmasi anlaminda bir “kiltiire yonelis” goruldi (Sajdi,
2007). Dolayisiyla mahkeme kayitlarina dayanan calismalarda uzun vadeli iktisadi ve toplumsal
oruntilerin incelenmesi yerine, kaynagin kendisinin bir “kiltiir Grinld” olarak incelenmesi
seklindeki yonelimde kilturel yaklasimlarin blylk bir etkisi oldu. Ayrica uzun vadeli 6riintlilere
odaklanmak yerine tarihgiler, bireyler hakkinda ve mahkeme ile toplum arasindaki ¢cok yonli
iliskiler hakkinda mikro 6lcekli analizler yapmaya basladilar.

2 Erken Cumhuriyet dénemi yerel tarihcileri de bu sicilleri biliyordu. Kadi sicillerini kullanarak belli gruplarin yerel,
bolgesel ve kurumsal tarihlerini yazdilar. 1940’lardan 1960’lara kadar devam eden bu ilk ¢alismalar, kadi sicillerini
kullanirken sistemli bir sekilde resmin bitlinini ve baglamini olusturmaya calismadiklari igin sonraki
arastirmacilar tarafindan elestirildi. (Bu tlr calismalara 6rnek olarak bkz. Ulugay ve Gokcen, 1939; Gokgen, 1946).
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Metin Olarak Ser‘iyye Sicilleri. 1950'lerden sonra hakim hale gelen postmodern
epistemoloji, Bati biliminin en temel varsayimlarini sorgulamaya tabi tuttu. Postmodernistler
her tlrlu bilginin temelden politik oldugunu ileri siirerek nesnel gergeklik fikrini reddettiler.
Ayrica blytk anlatilara karsi ¢ikarak bunlarin 6zde ideolojik oldugunu ve perde islevi
gordiglni ileri sirdiler. Postmodernistlere gore bliylk anlatilar giic iliskilerini takviye etmek
ve insan deneyimlerinin farkliligini gormezden gelerek kitleleri “normallestirmek” igin
olusturulmustur. Blylk anlatilar ayrica Bati medeniyeti disindaki kiltlrleri ya gérmezden
geldikleri ya da olumsuz bir sekilde temsil ettikleri igin Avrupa merkezcidir. Postmodern
elestirmenler blyik anlatilar yerine goreli bakis acilarinin ve birden fazla sesin oldugu ve
“madun” ve “marjinal” bireylerin ve topluluklarin 6n plana gikarildigi ademimerkeziyetgi bir
tarih anlayisi teklif etmistir. Ayrica ilerleme fikri, tarihin modern bakis agisiyla déonemlere
ayrilmasi ve Avrupa Aydinlanmasi projesi ile iliskilendirilen akilci “birey” anlayisi da
postmodernist diistinlrler tarafindan sorgulanmistir.

Genel olarak kuram ve 6zel olarak postmodernizm ile Tarih/tarih arasindaki iliski zor
bir iliskidir. Keith Jenkings’in ifadesiyle, “Tecriibeye dayali sagduyu, temsil ve hakikat gibi
realist kavramlara siliregelen bagliliklarinin sagladigi koruma sayesinde tarihcilerin ¢ogu -
ozellikle de “akademik” veya profesyonel anlamda “gercek” tarihgilerin ¢ogu-, komsu
disiplinlerdeki c¢alisma arkadaslarinin bircogunu etkileyen postmodernizme direnmistir”
(Jenkins, 1997: 12). Yine de postmodernizmin yontemleri ve konulari zamanla tarih yaziminda
da kendini gostermistir. Kuram ile Tarih/tarih arasindaki zorlu iliskinin detaylari ve
postmodernizmin modern tarih yazimi lzerindeki etkisi bu ¢alismanin sinirlarini asmaktadir.
Yine de sunu belirtmem gerekir ki, Avrupa ve Kuzey Amerika tarihini inceleyen arastirmacilar
son otuz yilda tarihe yonelik postmodern meydan okumalara cesitli sekillerde karsilik vermis,
ozellikle de tarih incelemelerinde edebi ve kiiltlirel yaklagimlarin énemini vurgulamislardir.
Orta Dogu lizerine galisan tarihgiler de bu tartismalarin genel olarak kendi kaynaklari ve 6zel
olarak kadi sicilleri agisindan dogurdugu sonuclari dikkate almaya baslamistir. Zouhair Ghazzal,
kadi sicillerinin metinselligi sorununu ilk olarak dile getirenlerden biri, belki de ilkidir. Establet
ve Pascual’in Familles et fortunes a Damas: 450 foyers damascains en 1700 baslikli eserine
yazdigi degerlendirmede Ghazzal, kadi sicillerine dayanan Osmanli ve Orta Dogu tarih yazimini
sert bir sekilde elestirmistir. Yazar, arastirmacilarin kadi sicillerine bu metinlerin disindaki
yontemleri kullanarak yaklasmasina ve dolayisiyla metinselliklerini dikkate almamasina itiraz
etmektedir (Ghazzal, 1998). Kadi sicilleri lizerinde ¢alisan arastirmacilarin uzun zamandir
yaptiklari, sicillerin tarihsel gerceklik acisindan en seffaf kayitlar oldugu seklindeki basit
varsayimi sert bir sekilde elestirmis ve kadi sicillerinin séylemsel yoniinin 6nemini
vurgulamistir.

Ghazzal’'in, Establet ve Pascual’in calismasiyla ilgili ilk degerlendirmesini yayinladigi yil,
Najwa al-Qattan da Osmanli doneminde Sam’da yasayan gayrimuslimlerle ilgili kadi sicillerine
dayanan tezini tamamlamis ve Ghazzal'in itirazlarini hayata gecirmistir. Kitap olarak
yayinlanmamis olmakla beraber, al-Qattan’n calismasi kad: sicillerine dayanan calismalarda
postmodern epistemolojinin etkisi ile gerceklesen degisimi gosteren bir doniim noktasidir. Al-
Qattan’in calismasinda iki temel amac vardir: “ilk olarak erken modern dénemde Sam’da
yasayan Yahudi ve Hiristiyanlarin yasal statsini anlamak, ikinci olarak da bizzat kadi sicillerini
incelemek. Yontem acisindan son derece 6nemli oldugu icin s6z konusu calismanin burada
sadece ikinci amacini ele alacagim. Al-Qattan (Ghazzal’a benzer sekilde), Orta Dogu’nun sosyal
tarihiyle ilgili diger kaynaklarda mevcut olan 6n yargilarin kadi sicillerinde bulunmayacagi
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seklindeki varsayimi yaptiklari icin sosyal tarihcileri elestirmistir. Ayrica (yine Ghazzal gibi) kadi
sicillerine dayanan tarih yaziminin sayisal egilimine itiraz etmistir. Al-Qattan’a gore,

Kadi sicillerine dayanan tarih yaziminin istatistige meyilli olmasi ve kayitlarin nesnelligi
ile ilgili yaptigi varsayimlar, sicilleri ampirik gercekligin arsivi olarak goren salt belgesel
bir yaklasimin benimsenmesinden kaynaklanir. Kayitlarin metinlerini, bariz bir sekilde
hukuki olan baglamlarini ve bu baglam igindeki anlamlarinin sinirlarini gérmezden
gelen bu tarih yazimi, kaydedilen olgularin Ust Uste getirildiklerinde ge¢gmisi nesnel bir
sekilde temsil edecegini varsayar (Al-Qattan, 1997: 22)

Bu ¢o6zimleme, Dominque LaCapra’nin tarihsel kaynaklarin okunmasiyla ilgili
yontemini andirmaktadir. Nitekim al-Qattan kadi sicillerinin farkh bir sekilde okunmasini
dnerirken LaCapra’dan acik bir sekilde de bahsetmistir. Yazara gore “icerdikleri kapsamli
verilerin saglkli ve elestirel bir sekilde kullanilabilmesi icin kadi sicillerinin hem “belge
(document)” hem de “metin (text)” olarak ele alinmasi gerekir (Al-Qattan, 1997: 89).” Yine
yazara gore,

Belge olarak kadi sicilleri mahkemede olan olaylari desifre / tasvir eder ve hukuk
kurami ile pratiginin kesistigi yerlerden biridir. Hukuki belge olarak kadi sicilleri ayni
zamanda sosyal ve ekonomik “olgular” icin de kaynak niteligindedir; ancak sosyal
tarihgilerin kayitlardan elde ettigi malzeme ham veri seklinde degil, hukuki etkilesim
baglaminda kendi anlami olan bir malzeme seklindedir. Metin olarak ise kadi sicilleri,
mahkemenin kurumsallagmis kayit tutma ve arsiv olusturma uygulamalarini temsil
eder. Kadi sicillerindeki belgeler (hiiccet), hukuk aktérlerine daha dnce gergeklesmis
hukuki islemlerle ilgili yazili delil saglayan hukuk enstriimanlari olarak da islev gorir
(Al-Qattan, 1997: 32).

Tabii asil mesele, kadi sicillerini metin olarak okumanin nasil yapilacagidir. Bu sorunu
¢6zmek icin al-Qattan yine LaCapra’ya basvurur. LaCapra’ya gore, metinlerle kurumlar
arasindaki iliskinin elestirel ¢dziimlemesi son derece 6nemlidir, ¢linki verili bir metindeki
“soylemsel pratiklerin” sosyo-politik kurumlarla her zaman bir iliskisi vardir. Sonug olarak al-
Qattan, kadi sicillerinin metinsel okumasini yapabilmek icin dncelikle hukuk, mahkeme ve
devletle ne dereceye kadar kurumsal ve ideolojik uyum iginde olduklarinin belirlenmesi
gerektigini soyler. Siciller bu kurumsal séylem igine yerlestirildikten sonra yapilmasi gereken
ise, “sicillerdeki dilin, genel politik-hukuki séylemin parametrelerini ne sekilde yansittigini,
donustlrdigini veya bu parametrelere ne sekilde karsi ciktigini” bulmaktir (Al-Qattan, 1997:
32). Bir baska ifadeyle yazar hem kadi sicillerindeki dilsel uygulamalara hem de sicillerin icinde
Uretildigi hukuki ve siyasi baglama odaklanan bir yéntem 6nermektedir.

Al-Qattan’in kendisinin de kabul ettigi Gizere kadi sicillerinin séylem analizi, farkliliklarin
ve glictin aslil belirleyicisinin cinsiyetten ziyade din oldugu bir tabakalasmaya isaret etmektedir,
ancak kadi sicillerinin metin olarak ele alinmasi Sam’in gayrimuslim sakinlerinin sosyo-
ekonomik kaynaklari hakkinda hicbir bilgi saglamaz. Yazarin ifadesiyle “bu detaylar metne
degil, kadi sicilinin belge olarak icerigine aittir (Al-Qattan, 1997: 346).” Calismasinin kapsami
disinda kaldigindan al-Qattan kadi sicillerinin  belge olarak okumasini  kendisi
gerceklestirmemistir, ancak tarihgilerin kadi sicillerini belge olarak okumaktan vazgecmemesi
gerektigini de belirtir. Yazara gére “kadi sicilinin metinselligini ve metni ile belgelendirdigi
“olgular” arasindaki iligkiyi sistematik bir sekilde inceleyerek, kadi sicilinin belgesel kaynak
olma o0zelligini elestirel bir degerlendirmeden gecirmek ve bu sekilde yontemi giincellemek
gerekir (Al-Qattan, 1997: 346).
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Mahkemenin “Yogun Tasvirini” Yapmak. 1970’lerde ve 1980’lerde Avrupa ve Kuzey
Amerika’da yazilan sosyal bilim odakh tarihin varsayimlarini yapibozuma ugratmak igin
arastirmacilarin kullanabilecegi yontemlerden biri de kdltiirel antropolojidir. Tarihgilerin
ilgisini kamusal ve siyasi alandan 6zel alana ve glinliik hayata yonlendirmede son derece etkili
olmustur. S6zlu tarih ve sozI(i gelenek de dahil olmak tzere eski kaynaklari yeniden kesfeden
ve diger kaynaklari yeni bir okumaya tabi tutan tarihciler, boylece cinsellik, evlilik, cocukluk,
aile ve akrabalik da dahil olmak ama bunlarla sinirli olmamak tizere genis bir yelpazedeki insan
faaliyetlerini incelemeye basladilar. Tarihle antropoloji arasindaki bu karsilasmadan dogan en
onemli degisikliklerden biri, “kiltir” kavraminin ¢ogul ve daha genis bir anlamda kullaniimaya
baslamasi oldu.?

Tarihle antropoloji arasindaki yeniden yakinlasma, alanda bir baska degisime daha yol
acti. Antropolojik yaklasimdan etkilenen birgok tarihgi, kiiglik topluluklari, bireysel olaylari,
hatta tek bir bireyi yakindan inceleyerek mikro tarih denemeleri yaptilar. Basta “insan
rasyonalitesinin nasil isledigi ve sosyal bilimlerde genelleme yapmanin gegerliligi” (Levi, 2001:
104) konularinda olmak Uzere antropologlarla mikro tarihgiler arasinda (ve her iki grubun
kendi icinde) bircok 6nemli farkhliklar olmakla beraber, ikisinde de gorilen ortak bir egilim,
her tirli calisma konusunu incelerken analiz olgegini klgllterek “yogun tasvir” yontemini
kullanmaktir. Sosyal tarihgilerin ¢ikardigi sonuglardan bazilarini sert bir sekilde elestiren mikro
tarihgiler, sosyal tarihgilerin genellikle sayisal analiz yontemlerine basvurarak makro stireglere
ve ‘ortalama’ davranis kaliplarina odaklandigini, ama bunu yaparken --mikro tarih
oncllerinden-- Giovanni Levi'nin ifadesiyle “normatif sistemlerin tezatlarini ... ve biitlin
sistemlerin icerdikleri par¢ali yapilar, tezatlar ve ¢oklu bakis agilari yliziinden akiskan ve agik
oldugu” (Levi, 2001: 107) gergegini goz ard ettigini ileri sirer. Mikro tarihgilere gore 6zellikle
mahkeme kayitlarinda bulunan farkh o6rneklerin incelenmesi, insan deneyimini sayilara
dokmeye, genellestirmeye veya normallestirmeye oncelik verenlerin daha once
“gozlemlemedigi” bilgilere erismemizi saglar. Gozlem 6lgegini kiiglilten, mikroskobik analiz
gerceklestiren ve belgesel malzemeleri etrafl bir sekilde okuyan mikro tarihgiler bu sayede
toplumun kenarina itilmis kisilerin hayatlarini, ayrica -hayatta anlamli tercihler yapma ve
anlamli eylemlerde bulunma kabiliyeti demek olan- aktér olma niteliklerinin kapsamini ve
sinirlarini inceleme firsati bulmustur.

Mikro tarih, modern Avrupa tarihgilig§inde kullanimina kiyasla, Osmanli tarihyazimi
gelenegi icinde nispeten yeni bir metodolojidir. Osmanl tarihgiliginde mikro tarihin en erken
orneklerinden biri 1998'de Unli Misirli tarihgi Nelly Hanna tarafindan yayinlanir. Hanna
calismasinda Osmanh Misir'inda yasayan Isma'il Abu Tagqiyya isimli tliccarin 1580’lerden —
1620’lere kadar kirk yil boyunca ser’i mahkemede kaydettirdigi kisisel ve ticari bilgilerini havi
sicil kayitlarini mercek altina alarak hem Abu Taqgiyya’nin biyografisini insa eder hem de
donemin Misir ekonomisi ve toplumsal yapisiyla ilgili cetrefilli meseleleri daha yakindan
okumamizi saglar (Hanna, 1998). Seriyye sicillerinin mikro tarih yaziminda kullanimini
drneklendiren en yeni ¢alisma ise Firat Yasa’nin editorliigiini Gstlendigi imparatorlugun Oteki
Yizleridir. Yasa’nin belirttigi Gzere mikro tarih egilimli boylesi calismalar hala Osmanli

31980’lerde kultiiriin yeniden kavramsallastiriimasina belki de en biyiik katkiyi veren Geertz’e gore, kiltir
“eylenen bir belge”dir ve anlamini kavramak igin antropologun kendi varsayimlarinin gergevesinden bakmak
degil, eylemi sosyal baglamina oturtmak gerekir. Geertz’in okumasina gére kultiir hem diinyayr hem de kendimizi
gozlemlerken mecburen kullandigimiz kalin bir gozlik veya yogun bir ag gibidir. Bir baska ifadeyle “kiltdr,
toplumsal olaylarin, davranislarin, kurumlarin veya sireclerin sebebi degil, biitlin bunlarin entelektiiel olarak —
yani yogun olarak— tasvir edilebilmesine imkan veren bir baglamdir.” (Geertz, 1994: 220).
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tarihyaziminda yaygin degildir. Dolayisiyla imparatorlugun Oteki Yiizleri’nde bir araya getirilen
makaleler gerek “sahnenin disinda kalan” siradan insanlari merkeze almalariyla gerekse
“yogun betimleme” yontemini kullanarak mahkeme kayitlarina yaklasmalari agisindan alanda
onemli bir boslugu doldurmakta ve Osmanli tarihine mikro tarihgiligin yapabilecegi katkilari
disiinmemize olanak saglamaktadir (Yasa, 2020).4

Ote yandan hukuk antropologlari da 1980’lerden itibaren genelde hukuk alanina,
Ozelde de bir kurum olarak Ser‘i mahkemelere daha fazla ilgi gostermeye basladilar. Bu ilgi
zamanla gelisti ve ¢cagdas Ser‘i mahkemeleri ele alan galismalarin yayinlanmasinda da kendini
gosterdi.> Agmon ve Shahar’in dikkat cektigi Gzere bu calismalar, sosyo-hukuki kurumlar olarak
Ser‘i mahkemelerdeki sosyal, siyasi ve kiltiirel dinamikleri daha iyi anlamamiza énemli bir
katkida bulundu (Agmon ve Shahar, 2008). Ote yandan kad sicilleri tizerinde ¢alisan bazi
Osmanli tarihgileri de bu c¢alismalarin kuramsal cercevesinden etkilendi ve onlar da énemli
calismalar lretti. Bu baglamda zikredilmesi gereken en 6nemli 6rnek Leslie Peirce’in Morality
Tales baslikli eseridir (Peirce, 2003).

Morality Tales ciddi bir ilgiye mazhar olmus ve hem Osmanli tarihgileri hem de diger
arastirmacilar tarafindan bircok degerlendirmeye tabi tutulmustur (Ornekler icin bkz. Skinner,
2006; Hardwick, 2006; Chatterjee, 2006; Ergene, 2006). Bu calisma, genel olarak kdiltirel
antropolojide ve 6zel olarak hukuk antropolojisinde gelistirilen kavramlar ve yontemler
kullanilarak yazilmistir. Yazarinin kendi ifadesiyle Morality Tales, “her seyden 6nce yerel bir
mahkemenin kiltlriini, yani mahkemede gerceklesen catisma ¢oziiminiin mahiyetini ve
mahkemenin sosyal adalet vizyonunu anlama cabasidir (Peirce, 2003: 1).” 16. yizyilda
Antep’teki mahkemede Uretilen kayitlardan sadece bir yila (1540-1541) ait olanlari ayrintili bir
okumaya tabi tutan Peirce’a gore, yerel mahkeme “hukuki olarak 6zerk, yalitilmis bir kurum”
degil, cesitli hukuk soylemlerinin, kadi, mahkeme personeli ve yerel halkin katilimiyla
yorumlandigi bir hukuk arenasidir ve yerel hukuk agindaki bircok arenadan yalnizca biridir.

“Hukukun normatif kurallar veya idari yapilar bitliini olmaktan ziyade bir sirec
oldugu” argimani ve adaletin hukuk tiketicileri tarafindan “mahkeme ile ve araciligiyla
muzakere” yoluyla sekillendirildigi énermesi yeni degildir ve modern Ser‘i mahkemeleri
Geertz’'in yaklasimiyla calisan antropologlara entelektiiel anlamda ¢ok sey borgludur. Pierce
calismasinda bu antropologlardan biri olan Lawrence Rosen’in glinlimuiz Fas sehri Sefrou’daki
mahkemenin isleyisi ile ilgili eserlerine sik¢ca basvurmus ve gondermede bulunmustur (Rosen,
1989, 2000). Ornegin, Rosen gibi Leslie Peirce da mahkemeyi icinde yer aldigi toplulukla ve
kiltlrel, siyasi ve dini atmosferle iliskilendirerek Antep mahkemesinin “yogun tasvir”ini
yapmayi hedefler. Kitap boyunca, 16. ylzyll Anadolu sehri Antep’te adaletin goreceli ve
baglamsal oldugunu, ¢linkl “kisinin toplumsal yapidaki yerine gore, yani cinsiyetine, sinifina,
ikamet ettigi yere ve dinine gore degistigini” (Peirce, 2003: 386) gostermeye calisir. Rosen’a
benzer bir sekilde islam’da hukukun amacinin esitligi degil toplumsal adaleti saglamak
oldugunu ileri slirer. Yazara gore “Mahkemenin isinin ¢ogu, rutin islemlerin kaydedilmesi veya
aclk bir sekilde kazanani ve kaybedeni olan anlasmazliklarin ¢6ziime kavusturulmasi
orneklerinde oldugu gibi basitti. Karmasik oldugunda ise mahkeme, “kazananin her seyi aldig1”
¢Oziimler yerine sosyal adaleti gozetirdi (Peirce, 2003: 387).”

Morality Tales sik sik 6vgi almis ancak nadiren elestirilmistir. Az sayidaki elestiri
arasinda Bogag¢ Ergene’nin elestirisi blyuk oranda sicilleri tGzerine kurulmus bu anlatiyi

4 Bu minvalde Firat Yasa’nin dosya editérligiini yaptigl Toplumsal Tarih Dergisi’'nin 322. sayisina da bakilabilir
5 Ornekler icin bkz Messick, 1992; Rosen, L. 1989; Mir- Hosseini, 1997.
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sorgulamasi agisindan 6nemlidir (Ergene, 2006). Ergene’ye gore, sadece kuruma degil,
kullanicilarina ve aralarindaki karsilikh iliskilere de odaklanarak 16. ylzyildaki Antep
mahkemesinin “yogun tasvir”ini yapmaya calisan Peirce, okuyuculara ¢ok tutarli ve diizenli bir
resim sunmaktadir. Kadi sicili okuyucularinin karsilastigi birgok sorun ve bosluk, Peirce’in
anlatisinda neredeyse hi¢ mevcut degildir. Sicil séylemi igcindeki bu bosluklarin ve sessiz kalinan
hususlarin altini gizmek yerine Peirce, akici bir anlati olusturmak igin bunlari atlamis gibidir. Bu
tutarh anlatidan dolayr Ergene, Peirce’a kaynaklarini asiri yorumlandigl elestirisini
yoneltmektedir. Fakat Ergene’nin de altini gizdigi gibi bazi zayifliklarina ragmen bu ¢alisma
yine de Osmanli kadi sicilleri alaninda son derece ilham verici ve ufuk agici bir analizdir. Metin
ile baglam arasindaki iliskiyi yeniden ele alma konusunda farkl bir caba oldugu soylenebilir.
Ayni zamanda mikro tarih arastirmalarinin ve yorumcu hukuk antropolojisinin sinirlarini ve
imkanlarini da test etmesi agisindan alana o6nemli bir katki sundugu kitap Uzerine
degerlendirme yazan bircok elestirmen tarafindan kabul edilir.

Yorumcu hukuk antropolojisi ve mikro tarih yaklasimlari, kadi sicillerini galisan
tarihcilere sadece icerik acisindan degil, icinde yer aldiklari kurumsal soylem stratejileri
agisindan da ilham vermistir. Ayrica, mahkemeye yalitilmis bir kurum olarak degil de yerel
toplumun kurumlarindan biri olarak yaklastiklarinda arastirmacilar hem hukukun sahadaki
isleyisini hem de yerel halkin adaletin Uretilmesindeki roliini daha iyi anlayabilir. Yine de
Osmanli kadi sicilleri alaninda son yillarin en verimli ve dikkat ¢ekici arastirmacilarindan biri
olan Iris Agmon’in da isaret ettigi lizere, alanda doldurulmasi gereken iki bosluk mevcuttur:

ilk olarak, farkl sicil koleksiyonlarinin bir haritasinin ¢ikarilmasi ve tipolojisinin
hazirlanmasi gerekir. Calismalarinin “sicillerine dayandigini” ifade eden tarihgiler, her
ne kadar belli metinsel formillere ve hat geleneklerine bagh kaldiklari igin birgok ortak
yonleri olsa da bu sicillerin ayni zamanda tarihsellestirilmesi gereken bir dizi farkhlik da
icerdigi gercegini istemeden de olsa gbzden kagirmis olmaktadir.

ikinci olarak, ser‘i mahkeme sisteminin ve personelinin ¢alismalari hakkindaki
bilgilerimiz son derece sinirlidir. Kadi sicillerinin, mahkemelerin faaliyetlerinden sadece
bir kismini olusturdugu aciktir. Metinlerin mahkeme salonu icindeki ve disindaki
gecmis gergeklikleri nasil yansittigini daha iyi anlamak icin mahkemenin kendisini,
mahkemede calisanlari ve galisanlarin Urettigi kayitlari incelememiz gerekir (Agmon,
2006: 42-43).

Iris Agmon’a gore bu bosluklari doldurmanin yolu, kadi sicillerini -bir sonraki bolimde
ele aldigimiz- “sosyo-hukuki” okumaya tabi tutmaktir.

Ser‘iyye Sicillerine Sosyo-hukuki (Sociolegal) Perspektiften Yaklasmak

Sosyo-hukuki bakis acisinin temelinde yatan argiimana gore, “Kendisi de toplumun
boyutlarindan biri olan, toplumun var olmasini saglayan anlayislari dile getiren ve
cerceveleyen hukuk, bu yoniyle toplumu olusturur (Cotterrell, 1998: 182).” Bu ylizden bu
bakis acisi “hukuki” ile “toplumsal” arasinda ve “hukuk” ile “toplum” arasinda kesin sinirlar
cizmeyi reddeder. Bu kategoriler sosyo-hukuki analizde muglak ve belirsizdir. Daha da
onemlisi, sosyo-hukuki analizde hukuk bir doktrin olarak -yani normlar, kurallar, prensipler,
kavramlar ve bunlarin yorumlanma ve dogrulanma bigimleri olarak- degil, “bir siire¢ ve sosyal
eylem olarak” goralir. Sosyo-hukuki perspektifin temel ilkelerinden biri, ampirik
arastirmadir. Bu yaklasimin en 6nemli savunucularindan biri olan Chatterel’a gore, “boyle bir
perspektifin ampirik temellere, yani tarihsel tecribenin cesitliliginin ve detaylarinin
gozlenmesine dayanmasi gerekir. Hukuki fikirlerin anlami veya mahiyeti hakkinda yapilan ve
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bu sekilde ampirik yontemler kullanilarak tarihsel tecribeyle iliskilendirilmeyen her tirli
spekilasyon faydasiz ve hatta mantiksizdir, ¢linkii hukuk doktrininin anlamlarinin iginde
sekillendigi farkli baglamlarin kendine has 6zelliklerini goz ardi eder (Cotterrell, 1998: 185).”

Islamic Law and Society dergisinde 2008 yilinda yayinlanan ve ge¢misten glinimize
Musliman toplumlarinda faaliyet gosteren ser’i mahkemeleri lzerine yapilmis g¢alismalari
yontemsel degisikliklere vurgu yaparak 6zetleyen makalelerinde Iris Agmon ve Ido Shahar,
modern Osmanli tarih yaziminda ser‘iyye sicillerinin 2000”li yillarin basindan itibaren aslinda
sosyo-hukuki okumalarinin basladigini isaret ederler (Agmon ve Shahar, 2008). Bu baglamda
yukarida bahsettigim Leslie Pierce’in Morality Tales adli galismasinin yani sira, Bogac
Ergene’nin Local Court, Provincial Society and Justice in the Ottoman Empire ve Iris Agmon’un
Family and the Courts adli calismalarini 6rnek gosterirler (Agmon ve Shahar, 2008). Bu
eserlere daha sonraki yillarda Avi Rubin’in Nizamiye Courts, Yavuz Aykan’in Rendre La Justice
a Amid, Cosgel ve Ergene’nin Economics of Justice ve Basak Tug’un Politics of Honor isimli
calismalari eklemlenir. (Rubin, 2011; Aykan, 2016; Cosgel ve Ergene, 2016; Tug, 2017).

Bu calismalar her ne kadar merkeze aldiklari konular, kapsadiklari zaman ve mekanlar
acisindan farkliliklar gosterseler de, ser‘iyye sicillerine yaklasimlari g6z ontine alindiklarinda
benzerlikler gésterirler. Oncellikle bu ¢calismalarin hepsi merkeze aldiklari konularin yani sira,
bu konulari analiz etmek igin kullandiklari kaynaklari (yani mahkeme kayitlarini) ve bu kayitlari
Ureten kurumu (yani ser’i mahkemeyi) de mercek altina alirlar. Gerek mahkeme kayitlarinin
ve gerekse mahkemenin kendisinin sorgulanmasinin altinda yatan neden ise merkeze aldiklari
sosyal konularin aslinda hukuki kaynaklarin kullanilarak yeniden insa edildiginin altini
gizmektir. Bagsak Tug’un deyimiyle “hukuki kayitlari kullanarak sosyal tarih yazmak sadece bu
hukuki belgeleri olusturan kurumlarin isleyisi hakkinda saglam bir veri tabanini degil, ayni
zamanda hukuki belgelerin aracilikli, kurgulanmis, metinsel ve dolayisiyla insa edilmis
karakteri konusunda titiz bir farkindalik gerektirir (Tug, 2017: 8).” Zira bu kaynaklar “seffaf
gerceklik aynalar1” degildirler (Ze’evi, 1998: 37). Bilakis, bu belgelerden yansiyan “gerceklik”
o kurumun dilinden, bagl olduklari yasal g¢erceveden ve lretimlerinde yer alan gig
dinamiklerinden bagimsiz olarak distnilemez. Bu ¢alismalarda bu yaklasim sadece soylem
diizeyinde kalmaz. Bahsi gecen arastirmacilar mahkeme kayitlarini sorgularken, onlarin
kaligrafik, ortografik, tslupsal 6zelliklerini, bu kayitlarda gecen hukuki formilleri; bu belgeler
Uretilirken uygulanan yasal prosedirleri; bu kayitlari Gireten mahkemenin ¢alisma alanlarini
ve is ylklerini; kadilarin, naiplerin ve diger mahkeme goérevlilerinin sosyal ve profesyonel arka
planlarini ve aralarindaki hiyerarsileri calismalarinin 6nemli bir parcasi yaparlar. Boylece
ulasilmak istenen mahkeme kayitlarini metinsel ve tarihsel analize tabi tutup, onlara
Uretildikleri zaman ve mekandan bagimsiz “bir veri bankasi” olarak yaklasmamaktir.

Bu calismalarin diger ortak bir arglimani ise ser‘i mahkemenin toplumdan ve adalet
dagitan diger kurumlardan yalitilmis ve 6zerk bir miessese olmadigidir. Dolayisiyla farkl
derecelerde olmakla birlikte bu ¢alismalarin hepsi siradan insanlarin hukukun isleyisine ve
adaletin tecelli etmesine nasil katkida bulundugu lizerine mesai harcarlar. Dolayisiyla suhudul
hal, kefalet uygulamasi ve mahalle ve / veya koylerin kendi ig islerini diizenlemede ve sosyal
kontroll saglamada kullandiklari sosyo-hukuki yollar bu kitaplar icersinde yer verilen dnemli
sorulari olarak karsimiza cikar. Boylece Leslie Peirce’dan miilhemle soyleyecek olursak, her
ne kadar Osmanli ser‘i mahkemesine intikal eden mevzularda Osmanli hukuki kodlari
cercevesinde en son karari kadi verse de bunu buyiik ol¢lide toplumun Gyelerinden olusan
mahkeme calisanlari ve bu lyelerden aldigi geri bildirimler yardimiyla yapar (Peirce, 2003: 2).
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iste bundan 6tiirii Leslie Peirce, 6rnegin, Osmanli ser‘i mahkemesinin ser‘i mahkemeden ¢ok
yerel mahkeme olarak adlandirmasinin daha uygun oldugunu savunur.

Osmanli ser‘i mahkemesinin Osmanli hukuk agini olusturan kurumlardan sadece bir
tanesi oldugu ve dolayisiyla hukuk agini olusturan diger kurumlarla iliskisinin de sorgulanmasi
gerektigi onerisi de mahkeme kayitlarinin sosyo-hukuki okumalarini yapan arastirmacilarin
¢alismalarinda yer almaktadir. Bagsak Tug'un Politics of Honor in Ottoman Anatolia adh
¢alismasi bu minvalde dikkat gekicidir. Tug, ¢alismasinin basinda amacinin on sekizinci
ylzyilda yasadisi cinselligin sosyal bir tarihini yazmak oldugunu soyler ve fakat bu sosyal tarihi,
zorunlu olarak, on sekizinci ylzyilin yasal-kurumsal tarihiyle birlikte okumak gerektiginin altini
gizer. Farkli kurumlar tarafindan Uretilmis hukuki metinleri sosyal tarih insasinda kullanan
Tug, oncellikle bu belgeleri retildikleri kurumlarin dinamikleri icersine oturtulmasi ve bu
kurumlar arasindaki karmasik bagin desifre edilerek kullaniimalari gerektiginin altini gizmistir.
Yasadisi cinselligin nasil tanimlandigi, nasil kontrol edilip yonetildigi, cinsel suglari mercek
altina alarak Osmanh toplumunda kamu dizenin nasil saglandigi gibi genis bir soru
yelpazesine cevap aramayi hedefleyen Tug, calismasinda sadece Ankara ve Bursa ser’iyye
sicillerinden yararlanmamis ayni zamanda Anadolu Ahkdm Defterleri ve Sikayet Kalemi
Belgeleri, Kalebend Defterleri ve donemin énemli fetva kitaplarindan olusan bir seckiyi de
calismasinda kullanmistir. Basak Tug boylesine gesitli tarihsel kaynagi kullanmasinin sebebini
islam hukukun pratikte nasil uygulandigi sorusunu daha énceden kullanimi ihmal edilmis bazi
kaynaklari ¢alismasina dahil ederek yeniden disiinmemize katkida bulunmak oldugunu
soyler. O’na gore Osmanli sosyo-hukuk tarihgileri simdiye kadar “uygulamada hukuk”u
gormek icin daha ziyade sicilleri ve fetva koleksiyonlarina basvurmuslar ve dolayisiyla ser’i
mahkemeleri Osmanl hukukunun uygulandigl en 6nemli ve hatta tek mekan olarak
algilamamiza zemin hazirlamislardir. Fakat Tug, Anadolu Ahkdm ve Sikayet Kalemi
defterlerinde bulunan belgeleri ¢calismasina dahil ederek Divan-i Himayun’un uzun zamandir
Osmanli tarih yaziminda ihmal edilmis yargi islevini yeniden sorgulamis ve Osmanl hukuk
agini olusturan kurumlarin ser‘i mahkemelerle sinirli olmadiginin altini gizmistir.

Yukarida da bahsedildigi tGizere sosyo-hukuki okumanin en dnemli mihenk taslarindan
bir tanesi nicel yonteme verdigi 6nemdir. Bu baglamda Metin Cosgel ve Bogac¢ Ergene’nin
Economics of Justice adli ¢calismalari simdiye kadar bahsedilen bitin calismalardan nicel
yontem kullanmalari agisindan ayrilir (Cosgel ve Ergene, 2016). Cosgel ve Ergene galismalarini
“sicillere dayanan 6nceki arastirmalarin hem devamini hem de kopusunu temsil eder” (Cosgel
ve Ergene, 2016: 3) diye tanimlarlar. Osmanli mahkemesi kayitlarina nicel yaklasimlar uzun
bir gecmise sahip oldugunu kabul ederler ve fakat bu calismalarin mahkeme kayitlarinda
bulunan ekonomik bilgileri nicel yontemlerle degerlendirdiklerini ve fakat kendi amaclarinin
mahkemeyi kullananlara ve bunlarin sosyo-ekonomik statiisiine ve dava sonucunda aldiklari
sonuclarini kantife etmeye yonelik oldugunu soylerler. Dolayisiyla amaclarinin mahkeme
kayitlarinda bulunan ekonomik verilerden ziyade sosyo-hukuki verileri nicellestirmek
oldugunun altini c¢izerler. Cosgel ve Ergene’ye gore her ne kadar mahkeme kayitlari
mahkemeyi kullananlarin cinsiyetleri ve dini mensubiyetlerini analiz etmek icin yeterli veri
saglasa da, onlarin toplumsal konumlari ve sosyo-ekonomik statiileri hakkinda ancak dolayli
yoldan bilgi verirler. iste onlar bu dolayli bilgiyi kullanarak mahkemeyi kullananlarinin sosyo-
ekonomik statilerinin bir haritasini cikarirlar ve sosyo-ekonomik statiyle elde edilen adaletin
baglantili olup olmadigini sorgularlar. On sekizinci ylzyill Kastamonu’sunda mahkemenin
hizmetlerini kullananlarin unvanlarini, dini mensubiyetlerini ve aile baglantilarini karmasik ve
titiz bir nicel analize tabii tuttuktan sonra, Cosgel ve Ergene Osmanli adaletinin ylksek ritbeli
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dini veya askeri pozisyonlarda bulunan 6zgiir, mireffeh Msliman erkekler lehine dnyargili
oldugu sonucuna varirlar. Dolayisiyla alanda uzun siredir tedavilde olan Osmanh
mahkemelerinin toplumun zayif lyelerini savunma egiliminde oldugu iddiasinin yeniden
titizlikle sorgulanmasi gerektigini savunurlar.

Sonug

1960'lar ve 1990'lar arasindaki niceliksel yontemlerle beslenen bilimsel nesnellik
anlayis, sicil temelli galismalarin yoniini belirlemistir. Ancak yine ayni dénemde, Bati merkezli
ana akim tarihsel dislince pozitivizm ve tarihselcilikten uzaklasmaya baslamistir. Yirminci
yuzyilin sonlarindaki kilttrel ve dilbilimsel “donusler,” yalnizca nicel ekonomik ve sosyal
tarihin degil, ayni zamanda islam ve Osmanli tarihini anlamamizda kullanilan Avrupa merkezli
bircok kavram ve paradigmay! temelinden sallamistir. Bu minval de 6zellikle 1980 ve 1990’li
yillarda “Degismeyen Dogu,” “Dogu Despostizmi,” “islam Kenti,” “Kadi Adaleti (Kadi-justice),”
“Osmanl’nin Duslist,” "Osmanli’da Batililasma," gibi Sarkiyatci bakis agisiyla yazilmis biyik
anlatilari ve paradigmalari sorgulayan ve bunlara meydan okuyan ¢alismalar kaleme alinmistir.
Revizyonist olarak tabir edebilecegimiz bu galismalarda Osmanli mahkeme kayitlari temel ana
kaynak olarak kullanilir. Dolayisiyla bu kayitlar kullanilarak sadece Osmanli medeniyetin
kurumsal tarihi degil ayni zamanda Osmanh toplumunu meydana getiren gesitli sosyal
gruplarin (kadinlar, koleler, tliccarlar, zanaatkarlar, koyliler ve gocebeler) tarihi yeniden insa
edildi. Ne var ki 1960'lardan 1990'lara kadar mahkeme kayitlarini kullanan tarihgiler, bu
kaynaklari genellikle uzun vadeli sosyo-ekonomik yapilari tespit etmek icin bir veri tabani
olarak kullanma egilimindedirler. Dolayisiyla sicil temelli bu ¢alismalar, bu kaynaklarin 6ziinde
hukuki kaynaklar oldugunu ve tretildikleri kurumun kurumsal Gislubunu ve retorigini yansittigi
mevzuunu gindemlerine almamislardir.

1990’li yillarin ortalarina gelindiginde hem sicil temelli galismalarin sayisi artmis hem
de postmodern diisiincenin iz diisiimleri Osmanl tarihyaziminda daha hissedilir olmustur. iste
bu slrecte Ghazzal, Ze’evi ve Qattan sicil temelli ¢alismalara yonelik kritik galismalarini
yayinlarlar ve mahkeme kayitlarini metinsel analize tabi tutmayi ve bunlari tireten kurum ve
hukuki strecleri sorunsallastirmayi 6nerirler. Daha da 6nemlisi mahkeme kayitlarini gegmise
acilan “seffaf pencereler” olarak gérmeyi reddederek, bu kayitlarin éncellikle hukuki metinler
olarak degerlendirilmesi ve uretildikleri kurumun, doénemin ve sosyo—kiiltiirel zeminin
baglamindan koparilarak bir veri bankasi olarak kullanilmasini siddetle elestirirler.

iste bu elestirileri goz ardi etmeden 2000’li yillarin baslarindan itibaren mahkeme
kayitlarinin sosyo-hukuki okumalari basladi. Mahkeme kayitlarini sosyo-hukuki okumalarini
yapan arastirmacilar Osmanl cografyasinin farkli zaman ve mekanlarinda faaliyet gostermis
ser‘i mahkemelerin is yuki ve cesitliligini, bu mahkemelerde calisanlara dair bilgileri, bu
mahkemelerin kullandigi hukuki jargonu ve orgitsel kiltirlerini ve ser‘i mahkemelerin adaleti
tesis eden diger kurumlarla olan iliskilerini incelemeye basladilar. Buradaki amac¢ hem
mahkeme kayitlarinin metinsel 6zelliklerini desifre etmek hem de onlari tiretildikleri mekan ve
zaman ile baglamsallastirmakti. Daha 6nce de vurgulandigi (izere mahkeme kayitlarinin sosyo-
hukuki gozlikle okunmasi kultiirel yaklasimlardan ve sdylem analizinden buytk olglide
beslenmekle beraber, nicel analizin topyekdn karsisinda durmadigi igin ve hatta iyi bir sekilde
modellendirilmis nicel analizin Osmanl sosyo-hukuki tarih yazimina yeni acilimlar saglayacagi
vurgusu yaptigindan diger yaklasimlardan farklidir. Bu baglamda sosyo —hukuki yaklasimin
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kantitatif vurgusunu ilk kitap boyu arastirmada pratige doken Cosgel ve Ergene, kantitatif
arastirma yontemlerinin sorunlarina karsi temkinli bir nicel modelin hem Osmanli hukuk
tarihinde bircok genellemeyi sorgulamamiza olanak saglamasi hem vyeni hipotezleri test
etmemize olanak vermesi ve dahasi Osmanli tarihgilerinin kabuklarindan c¢ikip diger
disiplinlerle iletisim kurmalarini sagladigindan o6tiurd tarihgilerin  kullaniminda olmasi
gerektigini savunurlar.

Bu ¢alisma, 6zellikle 1960’lardan glinlimiize ser‘iyye sicillerine nasil yaklasildiginin bir
haritasini gikarmaya odaklandi. Yukarida ayrintili olarak gostermege galistigimiz tGizere birbirine
kritik ve /veya tamamlayici olarak gelistirilen farkh yaklasimlar daha katmanli bir Osmanli tarih
anlatisinin ortaya ¢ikmasinda 6nemli teorik ve metodolojik agilimlar olarak degerlendirilebilir.
Gunlimizde vyasanan dijital dontsimler ve bilgiye ulasmanin hizhihig g6z o6nilinde
bulunduruldugunda biz muhtemelen bir on yil sonra ¢ok daha katmanli bir Osmanli diinyasi
anlatisina sahip olacagiz. Fakat bu galismada kelime siniri nedeniyle beseri bilimlerde dijital
teknolojiye yonelisin sicil temelli galismalari nasil etkiledigi tartisma disinda birakildi. Ancak bu
konuda an itibariyle gelismekte olan yazin bize sicil odakli galisan tarihgilerin dijital kaynaklari
sadece pasif kullanicilar olarak tliiketmedigini ayni zamanda dijital teknolojiyi kullanarak
mahkeme kayitlarinda bulunan bazi verileri yeniden haritaladiklari, modelledikleri,
gorsellestirdiklerini gosteriyor. Bu noktada Dortok Abaci’nin sicillerde bulunan sahitlik,
vekalet, kefalet ve borg iliskilerini iceren belge tirlerini sosyal ag analizini kullanarak inceledigi
¢alismasini dijital teknolojinin sicillere dayali tarihyazimini nasil etkileyebilecegi konusunda
fikir vermesi agisindan altini gizmekle yetinecegim (Dortok Abaci, 2013). Alani degistirme
potansiyeli olan bu mevzunun detayh tartisiilmasini daha sonraki ¢calismalara birakacagim.®

Cikar Catismasi Beyani: Yazar c¢ikar ¢atismasi olmadigini beyan eder.
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