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44 Halklarin Kendi Kaderini
Tayin Etme Hakkir (The
Self-Determination of

Peoples)”, ilkcad disunir-

lerinden Aristo’nun “Blylk

imparatorluklar ile degil, sehir
devletleri ile en iyiye ulasila-
cagl” duslincesinden hareketle

Yunanistan’da 158 sehir devleti

tarifine kadar eskiye uzanmak-

tadir. Cesitli milletlerarasi
sozlesmelere ve andlasmalara
konu olan ve halen gindemdeki
yerini kaybetmeyen bu kavram,
ulkelerin uluslararasi hukukta
varhgint kabul ettikleri fakat
kendi acilarindan zarari olabile-
cegi disuncesiyle tanimini
yapmaktan kagindiklari ve
sinirlarini  belirleyemedikleri
ginimize deg@in tartismalara
konu olmus esnek bir kavramdir.
Ayrica belirtmek gerekir ki, her
ne kadar i¢ ice girmis olsalar da
kendi kaderini tayin etme hakki
ile azinhk haklari farkl kavram-
lardir. Bu nedenle, bizim burada
konuyu sadece kendi kaderini
tayin etme kavrami gercevesinde
ele alacagimizi vurgulamak
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gerektigi kanaatindeyiz.

Orta Asya ve Kafkas-
ya’da devletler ve uluslararasi,
sirketler arasi petrol savaslari ve
boru hatlari konusu konuyu kar-
masiklastirmaktadir. Bélgedeki,
catisma petrol ve dogalgaz
rezervlerinin yonlendirecegi
boru hatlariyla yeni bir boyut
kazanmis Rusya bu hatlari kendi
topraklarindan gecirmeye calis-
mis ABD ve muttefikleri aley-
hine stratejik calismalar yapmis
ve kendi boru hatlarini gecirmeyi
calistigi Cecenistan’da kanli bir
micadele yuratmustur(l) . Petrol
yollarinin kendi topraklarindan
gecmesini isteyen Kremlin yéne-
timi, bu yolda bélgesel catisma-
lari bir bahane olarak kullanip
yakin komsulari tstiindeki kon-
trolind arttirmis ve bdlgedeki
yeni cumbhuriyetlerin hareket
alanlarini daraltmaya calismis-
tir(2). Bu konu dikkate alin-
madan Cecenlerin bagimsizlik
mucadelesinin ve kendi kaderini
tayin etme haklari konusundaki
tartismalarin anlamlandiriimasi
imkansizdir. Ancak yine de,
uluslararasi iliskiler konusunu

Canan KUCUKALI

Hakim

bir kenara birakarak, bu calis-
mada kendi kaderini tayin etme
hakki bakimindan Cecenistan’in
statiisu ele alinacaktir. Cecenis-
tan’in terérizm, insan hakki
ihlalleri, soykirim yénunden
uluslararasi hukuk acisindan
incelenebilecek sorunlari mev-
cut ise de bu sunumumuzda ken-
di kaderini tayin etme hakki agi-
sindan konuyu irdeleyerek Cege-
nistan’in gegmisi ve buguni ile
durumunu ve kendi kaderini
tayin etme hakkina sahip olup
olmadigr hususunu incelemeye
calisacagiz.

ANAHTAR KELIMELER:
Uluslararasi Hukuk,

Cecenistan,
Self-Determinasyon,
Bagimsizlik,

Azinlklar,

Kafkaslar.



I. ULUSLARARASI
HUKUKTA SELF-
DETERMINASYON HAKKI

A. KAVRAMINKISA
TARIHGESI

“Kendi Kaderini Tayin
Etme Hakki”na dayanarak 1581
yilinda Hollanda ispanya’dan
ayrilip bagimsizhgini ilan etmis-
tir. 1776 tarihli Amerikan Ba-
gimsizlik Bildirgesi ve 1789 ta-
rihli Fransiz insan ve Vatandaslik
Haklari Beyannamesi de bu hak-
ka deginmistir. Amerikan Ba-
gimsizlik Bildirgesi ile Ameri-
kan Halki ingiltere tarafindan
idare edilmeye razi olmaya-
cagini bildirerek ulusal kendi ka-
derini tayin etme talebiyle ortaya
cikan, ilk somurge halki
olmustur(3) .

“Kendi Gelecegini Belir-
leme Hakk1” devletler hukukun-
da zaman zaman el degistiren
topraklarda uygulanmistir. Refe-
randumlar ile bir bélge halkinin
hangi devletin egemenligini ter-
cih ettiklerini belirlemeleri isten-
mistir. Ornegin; Fransiz ordulari
tarafindan ele gecirilen bazi yer-
lerin Fransa’ya katilmasini mes-
rulastirmak tizere de dlcut olarak
halkoylamasi kabul edilmis;
devrimden hemen sonra ele gegi-
rilen 1791 Venaissin, 1792 Savo-
yen, 1793 Nizza (o0 zamana kadar
Sardunya kralligina ait olan) se-
hirlerinde herhangi bir toprak
kazaniminin veya egemenlikte
herhangi bir degisimin ilgili hal-
kin rizast olmaksizin gercek-
lesmemesi gerektigini dinyaya
gostermek (zere referandumlar
yapilmistir(4) .

ilk olarak Bolsevik dok-
trin uluslararasi hukuk prensibi
olarak bu hakki yorumlamis ve
Stalin, 1913 yilinda uluslarin
egemenlik hakkinin ve onlarin
egemenligi altinda yasadiklari
devletten ayrilma haklarinin ol-
dugunu sdylemis; “Marksizm ve
Milli Mesele” adh Kkitabinda
“Kendi Kaderini Tayin Etme
Hakki”nin, bir ulusa, ana devlet-

ten tam ayrilma ya da Ozerklik
hakki verdigini savunmustur(5) .
Birkac yil sonra Lenin “Uluslarin
Kendi Kaderlerini Tayin Hakki”
adli eserini yayinlamis ve bu
prensip, 1917°’de yayinlanan
“Rusya Halklarinin Haklar1 Dek-
larasyonu”nda ve 1918’deki ilk
“Sovyet Anayasasi”nda da yer
almistir. Lenin eserlerinde
“Uluslarin Kendi Kaderini Tayin
Etme Hakki” kavramini ortaya
koymus, bir ulkenin veya bol-
genin ilhakinin “Bir Ulusun Ken-
di Kaderini Tayin Etme Hakkinin
inlali” olacagini belirtmis ve
“self-determinasyon”un “ayril-
ma”y! da kapsamakta oldugunu
belirtmistir(6) . “Kendi Kaderini
Tayin Etme Hakki” ile 1917°de
Finlandiya ilk olarak bagimsiz-
ligini ilan etmis; bir yil sonra da
Rusya’ya bagl diger tlkelerden
Estonya, Letonya, Litvanya, Po-
lonya, Gurcistan, Beyaz Rusya,
Ermenistan ve Azerbaycan
bagimsizhiklarini ilan etmistir.

Milletler Cemiyeti zama-
ninda, “kendi kaderini tayin etme
hakki”nin uygulama alani sadece
Avrupa ile sinirh kalmis ve Orta
ve Dogu Avrupa’da sadece Ce-
koslovakya, Macaristan ve Po-
lonya bu ilkeyi kullanarak ba-
gimsizligina kavusmustur. Ko-
nuylailgili olarak Aaland Adalari
Davasinda alinan karar, “Birles-
mis Milletler Andlasmasi’nin
kabuliine kadar hakim olan go6-
rusu yansitmaktadir(7). Ayni go-
ris BM déneminde de stirmis ve
BM, bagimsizlik elde eden Kon-
go’dan ayrilmak isteyen Katanga
Bolgesi’ne iliskin 1961°deki ve
Nijerya’dan ayrilmak isteyen Bi-
afraBolgesi’ne iliskin 1967 deki
kararlarinda bu hakkin, koloni
yonetiminden c¢ikma hakki
tanidigini amabu bélgelerin ken-
di devletlerinden ayrilma hakki-
ni icermedigini ortaya koymus-
tur(8) .

Ikinci Diinya Savas! sii-
rerken, 14 Agustos 1941 tarihin-
de ingiltere Basbakani Churchill
ve ABD Bagskani Roosevelt tara-
findan yayinlanan “Atlantik Be-

yannamesi”nin 2 ve 3. madde-
lerinde “kendi kaderini tayin et-
me hakki”’ndan bahsedilmis ve
savas sonrasi bu kavram ulus-
lararasi hukuka girmistir(9) .

Bu hak, 1945 yilinda Bir-
lesmis Milletler Sarti’nda tiim
halklar icin 6ngo6rilmustdr.
Sart’in BM’nin amaglari ve ilke-
lerini diizenleyen ilk bolumunde
“principle” olarak bahsedilen bu
hak, Fransizca tercimede “hak”
olarak cevrilmistir. Andlas-
ma’nin 1 maddesinin 2. fikrasi
ile 55. maddesinde de ayrica
acikgabahsedilmistir(10) .

B. SELF-DETERMINASYON
HAKKIKAVRAMI VE BU
HAKKIN ULUSLARARASI

HUKUK BAKIMINDAN
NIiTELIGI

“Kendi Kaderini Tayin
Etme Hakki1” asil olarak; bir hal-
kin, toplumunya daulusun kendi
kaderini kendisinin belirleme
hakkidir(ll). Bu prensip; 6zel-
likle bir toplumun sosyal, ekono-
mik ve kilturel yasama bicimini
belirleyen siyasi rejimini de ken-
disinin belirlemesine muisaade
eder(12) .

“Milletlerin kendi kade-
rini bizzat tayin hakki (droit des
peuples & disposer d’eux-
memes)” anlamina gelen “kendi
kaderini tayin etme hakki (right
of self- determination)”, EskKi
ABD Baskani Woodrow Wil-
son’un ilkelerinde de yer almis-
tir(13) . 1917 yihindaAlmanyave
Avusturya'nin baris girisimleri
itilaf Devletleri'nin baris kosul-
larint agirlastirmak istemeleri
nedeniyle basarilamadiginda,
Baskan Wilson, gelecek barisin
esaslarini bildiren "14 ilke™ sini
aciklamis; 8 Ocak 1918'de de ba-
risin demokrasinin ve kiiguk mil-
letlerin bagimsizliginin esasla-
rini saptama amaciyla Kongre'ye
mesajini géndermistir.

Bati Avrupa’daki sosyal
uyanis ile ortaya ¢ikan fakat
modern sekliyle 18. Yduzyilin
ikinci yarisindan sonra saglam
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temellere dayanmaya baslayan
bu kavram, gecmiste devletlerin
ulusal yetki alanina giren bir so-
run olarak gorilmus ise de bugin
bir uluslararasi hukukun bir par-
casl ve sorunu olarak gorulmek-
tedir(14) . “Kendi Kaderini Tayin
Etme”, uluslararasi orgatlerin,
ozellikle Birlesmis Milletler Or-
gut ve Afrika Birligi Orgu-
tu’nun, ana amagclar arasindadir.
Bu orgatler, gerektiginde i¢ ¢a-
tismalara bu ilkenin uygulan-
masini saglamak amaciyla karis-
maktadirlar.

1945 Birlesmis Milletler
Sarti’nda da bahsedilen bu hak
“bir halkin bagimsiz bir devlet
kurmak dahil, diledigi devlete
bagh olmayi se¢cme hakki” de-
mektir. Bu hak uluslararasi hu-
kukta, onceleri sadece baska bir
devletin sdmirgesi altinda bulu-
nan halklara taninmakta ve so-
murgelikten kurtulma (deco-
lonisation)” durumunda gecerli
olan bir hak iken, glinimuzde s6-
mirge ulkeler, isgal altindaki ul-
keler ve irk¢i yonetim altindaki
ulkelere taninarak sinirlanmis ve
bunlarin bagimsiz devlet kura-
bilmeleri kabul gérmustir(15) .

BM Givenlik Konseyi
ise, 1960°taki bir ¢6zimlen-
mesinde dzetle * *Kendi Kaderi-
ni Tayin Etme’, sémurge altinda-
ki tim halklarin hakkidir. Politik,
ekonomik, sosyal ve egitim alan-
larinda hazirliksiz olma bagim-
sizligin geciktirilmesi icin bir ba-
hane olarak kullanilamaz” ifade-
sini kullanarak kavramin igerigi-
ne katkida bulunma firsati elde
etmistir(16) .

Uluslararasi hukukun te-
mel prensiplerinden birisi olan
“Ulkelerin siirlarinin ihlal
edilmeyecegi” anlayisina uygun
“temsili yonetim teorisi’ne gore
“halk”; bir devletin etnik, dini,
kaltarel ve 1rki olarak farkli va-
tandaslanidir. Bu teoriye gore
“kendi kaderini tayin etme hak-
k1" sadece belirli bir devlet iceri-
sindeki tim nufusun egemenligi
anlamina gelir. Liberal demo-
kratik bu anlayista devletin gore-
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vi egemenligi temin etmek oldu-
gundan “self-determinasyon”,
“ayrilma” hakkindan farkh algi-
lanarak bir dlkede butun
vatandaslarin ekonomik, sosyal,
kaltarel olarak demokratik sure-
ce esit bir sekilde dahil olmalari
anlamina gelir. Irk, din, kultdr,
dil, cografya ve bdolgesel yo-
gunluk gibi net objektifkriterlere
gore de bu tanim farkh bir sekil-
de yapilabilmektedir. “Kendi
Kaderini Tayin Etme Hakki”nin
uygulanmasinda nesnel élgtlere
dayanan bir “halk” taniminin ya-
pilamamasi “self-determinas-
yon”un “insan haklar1” cerceve-
sinde ele alinmasina neden ol-
makta, bu ise “self-determinas-
yon” sahibi bir toplulugun varh-
gini tayin etme hakkinin, toplu-
mun kendi yetki alaninda kabul
edilmesini gerektirmektedir(17)

1981 BM raporu ayri bir
kaltar, dil, din, ortak tarih duygu-
sunu, toplumsal kimligi strdur-
meye baglhihgi ve tanimlanmis
bir toprakta butunlesmeyi halk
olmak igin gerekli 6lclt olarak
belirtilmistir. “Kendi Kaderini
Tayin Etme Hakki”’ndan yarar-
lanmak icin, ayrica i¢inde yasa-
nilan devlet ve milletlerarasi are-
nada kabul gérme, “6teki tarafin-
dan taninma”ya da gerek duyul-
maktadir.

“Kendi Kaderini Tayin
Etme”, devletlerin, toplumlarin
ve bolgelerin Uzerinde gesitli et-
Kiler yaratmistir. Fakat 21. Y{z-
yil’in basinda uluslararasi sistem
gibi kavramin anlami ve etkisi de
degismektedir. Ayni zamanda
kendisinin de romantik emeller
yaratma gucline ve devrimci,
baskaldirici ve radikallestirici et-
kiye sahip oldugu da ispatlanmis
durumdadir. Oyle ki, bu hak bir
cesit egemenlik veya bagimsiz-
lik trendine girdigi takdirde bir
devletin sinarlarini degistirebilir,
bir kitayr ve hatta tim uluslar-
arasi sistemi etkileyebilir. En
onemli etkisinin birey olarak ¢o-
cuklarin, kadinlarin, ailelerin ve
topluluklarin Gzerinde goruldi-
gu Bosna, Kesmir, Cecenistan,

Somali, Kosova, Eritre ve Filis-
tin(18) meselelerinde ispatlan-
mis durumdadir ki, bu haliyle ko-
nu stratejik tartismalarin veya
akademik calismalarin 6tesinde
birinsanlik dramidir(19) .

Kendi Kaderini Tayin Et-
me hakkinin devletlerin i¢ drgut-
lenmelerine iliskin yoni belirli
ortak 6zelliklere sahip bir halkin
diledigi yonetim bigimini, her-
hangi bir dis baski olmadan seg-
mesi hakkidir. BM uygulamala-
rinda, somurgeler disindaki top-
luluklara bu hakkin taninmasinin
devletlerin i¢ islerine karismama
ve Ulkesel batlnluk ilkesine ay-
kirt islemler olarak gorulir. Bu
yonetim bigimini segcme hakki-
nin giderek ekonomik bir icerik
de kazandigi ve devletlerin dogal
kaynaklari Uzerindeki strekli
egemenliginin kendi kaderini
tayin etme hakkinin bir parcasi
oldugu BM Genel Kurulunca
kabul edildigi gorilmektedir. Bu
hak, sinirli olmayip bir kez uygu-
landiktan sonra sona ermez(20) .
Fakat, kendi kaderini tayin etme
konusundaki tim tartismalarda
ulke buttnltgu ve uluslararasi is-
tikrar dncelikli gorulerek hakkin
uygulanmasinda sinirlayici bir
rol oynamistir(21) .

Dissal kendi kaderini ta-
yin etme ise bir halkin -bagimsiz
bir devlet kurmak dahil- diledigi
yonetim bicimini se¢me hakkini
belirtmektedir. Bir toprak parca-
sinda yasayan ortak Ozelliklere
sahip bir toplulugun gelecegini,
uluslararasi stattisund belirleye-
rek, kendi devletine ve egemen-
lik haklarina sahip olmasi, yani
bagimsizhgidir. Bu hak sinirli-
dir; bir kez kullanthr. Bir sOmr-
ge halki bir kez kendi kaderini
tayin etme hakkini icra ettikten
sonra bu hak sona ermekte-
dir(22).

Gunumiuzdeki genel
kanaate gore, kendi kaderini ta-
yin etme hakki, bir uluslararasi
orf ve adet kurali haline gelmis-
tir. Bunun ayni zamanda bir ulus-
lararasi “Buyruk Kural (Jus Co-
gens)” olarak kabul edilebilece-



gi de ileri strtlmektedir(23) .

Demokratik bir ulkede
yasayan butin birey ve gruplar
yonetime katilarak kendi gele-
cegini belirleme hakkini kullanir.
BMhin 2625 sayili ve 24 EKim
1970 tarihli karariyla bu hakkin
hangi hallerde kullanilabilecegi
saptanmistir. Cokuluslu bir tlke-
de sémirge olmayan bdlgelerde
farkli etnik guruplarin ayrilmais-
tekleri devletler hukukunda ka-
bul gérmez. Ancak, ayni toprak-
lar Gzerinde bir halk, memleketi
yonetecek yasama ve ylriutme
organlarini se¢me ve secilme
hakkindan yoksun kilinirsa ve
hiktimetleri kendilerini temsil
edemez duruma gelirse; o halka
baski, siddet ve ayirimcilik
uygulanirsa; insan haklari yok
edilirse; butceden dislanirsa;
devletten kovulup devletsiz
birakilir ve kaltarel ve fiziki
varligi yok edilmeye calistlirsa o
zaman kendi kaderini tayin etme
hakki tartisiimaz sekilde gecerli
olur. Bu durumda distan yardim
alma ve arama haklari da dogar.
Acik bir ayrimcilik uygulanmasi,
irk¢i uygulamalarla belli bir etni-
sitenin vatandashk haklarindan
mahrum birakilmalari gibi
durumlarin yaninda Bosna
orneginde oldugu gibi bir halkin
yok edilmeye girisilmesi halinde
bir etnik grubun “dissal kendi
gelecegini belirleme hakki”
olumlukarsilanmaktadir.

Buna bagli olarak belirt-
mek gerekir ki, geleneksel olarak
bir arada ve karisik bir sekilde
yasayan halklar, bulunduklari tl-
kenin yonetimine katilabildikleri
ve esit vatandaslik haklarindan
yararlandiklari siirece ayrilmaile
sonuclanacak kendi gelecegini
belirleme hakk:! iddiasinda
bulunamazlar. Boyle bir iddia
siyasal gorus agiklamasindan
Oteye gecmez(24).

AGIK siirecinde, bu sii-
recin ilk belgesi olan 1975 Hel-
sinki Nihai Senedi’nin “ilkeler
Bildirgesi” bashgr altinda,
“Halklarin hak esitligi ve kendi
kaderini tayin etme hakkindan

dolayi, tim halklarin her zaman
tam bir 6zglrluk icinde, distan
bir siyasi midahale olmaksizin,
ne zaman ve nasil isterlerse, i¢ ve
dis siyasi statllerini belirleme ve
siyasi, ekonomik, sosyal ve
kaltarel gelismelerini diledikleri
gibi surdirme hakki” taninmak-
tadir. Ayni ilkede katilimci dev-
letlerin, bu hakka “BM Andlas-
masi’nin amag¢ ve ilkeleriyle,
devletlerin ulke batunlugine
iliskin ve ilgili uluslararasi hu-
kuk kurallarina uygun davrana-
rak, saygl gosterecekleri” ifade
edilmistir. Ulke butanlagunin
korunmasi kaydiyla, halklarin
“Kendi Kaderini Tayin Etme
Hakki”na 1989 “Viyana Belge-
si”, 1990 “Yeni Bir Avrupa igin
Paris Sart1”, 1991 “Moskova
Belgesi” de yer vermektedir(25)

Avrupa Giivenlik ve Is-
birligi Teskilati (AGIT) zirve-
sinde 21 Kasim 1990 tarihinde
34 devletin baskanlar1 veya bas-
bakanlar1 tarafindan imzalanan
“Yeni Bir Avrupa Icin Paris
Sart1” ile “Bolinme ve catisma
doneminin sona erdigi ve de-
mokrasi, insan haklari ve hukuk
devleti ilkelerine dayanan yeni
bir isbirligi déneminin basla-
digr’nin ilani yapilmistir. Tar-
kiye de Paris Sartini imzalamis-
tir.

Son olarak Turkiye, Bir-
lesmis Milletler andlasma-
larindan “ikiz Sozlesmeler” diye
bilinen sdzlesmeleri 4 Haziran
2003 tarihinde 4867 ve 4868 sa-
yili kanunlar ile kabul etmis ve
onaylanan bu sézlesmeler 18 Ha-
ziran 2003 tarihli Resmi Gaze-
te’de yayinlanarak yurarluge gir-
mistir(26). “Kendi Kaderini Ta-
yin Etme Hakk1”’; 1966 da Birles-
mis Milletlerce hazirlanan ve
Turkiye’nin de bu tarih itibariyle
onayladigi, “Ekonomik, Sosyal
ve Kilturel Haklar Sézlesmesi”
ve “Medeni ve Siyasi Haklar
Sozlesmesi”yle “Sémirge Halk-
lari”nin da 6tesinde evrensel bir
nitelik kazanmistir. Tirkiye tara-
findan her S6zlesme’ye (i¢ beyan
ve bir gekince konmustur. Her iki

Sozlesme’ye eklenen birinci be-
yan, Ikiz Sozlesmeler’in ortak
birinci maddesinde yer alan
“self-determinasyon”a iliskin
olup bu beyanda, Tirkiye’nin
Sozlesmeler’den kaynaklanan
yukiumliliklerinin BM Andlas-
masi’nin toprak batunlagine ve
ulusal giivenlige iliskin birinci ve
ikinci maddelerine gore yerine
getirilecegi belirtilmistir.

Uluslararasi hukuk agi-
sindan “Kendi Kaderini Tayin
Etme Prensibi”nin ana kaynagini
Birlesmis Milletler Sarti’nin 1
maddesinin 2. Bendi(27) ile do-
layl olarak 3. Bendi(28) olus-
turmaktadir. Sart’taki haliyle
“Prensip”, devletlerarasindaki
baris ve dostane iliskilerin temeli
olarak gosterilmistir. BM Sar-
ti’ndan 6nce de basta Avrupa ol-
mak (zere diinyanin yeniden se-
killendirilmesinde rehber olacak
sekilde 1 Dinya Savasl sonra-
sinda Baskan Wilson, Lenin ve
diger liderlerce vurgulanmis-
tir(29). Prensip, BM Sarti’ndaki
halini almadan 6nce 1941 At-
lantik Sarti ve Dumbarton Oaks
gorusmelerinde de islenmistir.
Prensip, benzer sekilde her ikisi
de 1976’da ydrarlige girmis
bulunan Medeni ve Siyasi Hak-
lara iliskin Uluslararasi Sozles-
me ile Ekonomik, Sosyal ve Kil-
tiirel Haklara iliskin Uluslararasi
Sozlesme’nin 1. maddesinin 1
Paragraflarinda(30) da bir hak
olarak kabul edilmistir.

“Kendi Kaderini Tayin
Etme Hakki”; yukaridakiler di-
sinda Avrupa Guvenlik ve isbir-
ligi Konferansi tarafindan be-
nimsenmis olan 1975 tarihli “Av-
rupa Nihai Senedi”, 1970’te BM
Genel Kurulunca ilan edilen
“Devletlerarasi Isbirli§i ve Dos-
tane iliskilere Dair Hukuki Pren-
sipler Bildirisi”, 1981 tarihli
“Afrika insan Haklari Sarti”,
1990 tarihli “Yeni Bir Avrupa
icin Paris Sarti” gibi pek ¢ok
uluslararasi veya bdélgesel belge
veya dokiimanda da taninmis bu-
lunmaktadir(31).

Yukarida belirtilen pek
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cok uluslararasi veya bdlgesel
belge veya dokiimanlara girmis
bulunan kendi kaderini tayin et-
me hakki; Nambia, Bati Sahrave
Dogu Timor(32) davalariyla
Uluslararasi Adalet Divani tara-
findan da “herkese karsi ileri su-
rilebilen (erga omnes)” icerigi
ile birlikte tasdik edilme firsati
bulmustur. Benzer sekilde
UNESCO’nun 1985’ten 1991’e
kadar siren “insan Haklarinin
iceriginin Aydinlatilmasina
Y onelik Uzman Toplantilari”nda
dateyit edilmistir(33) .

1990°h yillardan ©nce,
devletlerin buylik cogunluguna
gore, kendi kaderini tayin etme
hakki, sémirge yonetimi altinda
yasayan halklar haricindekiler
icin uluslararasi hukukun daha
fazla 6nem tasiyan devletlerin
egemen esitligi, toprak bitunli-
ga ve icislerine karismama ilke-
lerinin arkasindaydi(34). Bugin
de ayni anlayis hakim olmakla
birlikte, devletler bu konuda mil-
letlerarasi sozlesmeler, andlas-
malar kapsaminda yukium altina
girmektedirler. Onceleri sémr-
ge yonetimi altindaki halklara ta-
ninan bu haktan, yuzyilin sonla-
rinda (1989) Sovyetler Birli-
gi’ndeki federe cumhuriyetler de
yararlanarak ayriimislardir(35).

“Kendi Kaderini Tayin
Etme Kavrami” somirge halk-
larinyani sira “Yerli Halklar”i da
ifade eder hale gelmis; ancak,
uygulanan milletlerarasi hukuk,
halklarin bagimsizliklarini ka-
zanmalari konusunda dunyanin
siyasal ve toplumsal gergeklerini
de g6z onlnde tutarak, “Kendi
Kaderini Tayin Etme Hakki”nin
kullanimini  birtakim sartlara
baglamistir.

Daha 6nce bagimsiz bir
devlet iken yabanci tlkenin kuv-
vet yoluyla ele gecirdigi, tlke-
sinin egemenligine tabi kildigi
ulkeler bu hakka sahiptir. Kuvvet
kullanma yasagi oncesi, Ulkele-
rin yaptigi fetihler hukuka uygun
sayilir. Baltik Cumhuriyetleri
olan Estonya, Letonyave Litvan-
ya “status quo ante”, yani “eskKi
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hale iade”nin bir 6rnegidir. Lit-
vanya ve Estonya 16 ve 24 Subat
1918 de bagimsizliklarini ilan et-
mislerdir. Letonya 18 Kasim
1918°de bagimsizlik ilan etmis-
tir. 20 yil bagimsiz parlamenter
yonetimle yodnetilen bu Ulkeler
1939 yilinda Sovyetlerin zorla-
masiyla Molotov-Ribbentrop
Paktint kabule zorlanmis ve 1940
yilinda Rusya’ya katilmistir.
Ukrayna, Beyaz Rusya ve Tirki
Cumhuriyetleri ise bagimsizlik-
larini eski Sovyet Anayasasindan
almistir(36). Baltik Cumhuriyet-
lerinin 6nceden uzun sure devam
eden ve taninan devletler olmasi,
onlarin taninmasini kolaylastir-
mistir. Buna karsilik Eski Sovyet
Anayasasi’ndan kaynaklanan
bagimsizlik hakkini kullanan di-
gerlerinin ayrilmasi ise sancili
olmustur ki, Cecenistan 6rnegin-
de oldugu gibi bu sikintilar halen
kismen de devam etmektedir. Bu
baglamda Ukrayna ve Kaza-
kistan’daki ciddi Rus azinhginin
haklarinin sirekli dile getiril-
mesi; Azerbaycan’in ayrilma-
sinda Mayis 1990 olaylari; Be-
yaz Rusya ve Gilrcistan’da mu-
halefet iktidar ¢cekismesinin Rus-
ya’dan ayri dustlmesi imkansiz-
dir. Rusya her zaman bu ulkeleri
kendi hinterlandi olarak gérmdis-
tir. Bir federe devlet olanve ayri-
lan bu tlkelerin durumu deger-
lendirildiginde, Cecenistan’in
Rusya’dan ayrilmaya calisma-
sina gosterilen tepki daha iyi an-
lasilir.

“Kendi Kaderini Tayin
Etme Hakki”, azinliklara ve
topluluklara degil, kolonilerde
ve isgal altindaki topraklarda ya-
sayan halklara taninan bir hak-
tir(37). Bir (lkedeki gecerli
kurallara bagl olarak herhangi
bir olumsuz ayrima bagh tutul-
mayan azinliklarin degisik 6zel-
liklere sahip olmasi kendi kade-
rini tayin etme hakkindan yarar-
lanaca@1 anlamina gelmez(38).

BM Kisisel ve Siyasal
Haklar ile Ekonomik, Sosyal ve
Kualtirel Haklar Sézlesmesi’nin
1 Maddesinde glvence altina

alinan kendi kaderini tayin etme
hakki ayni sekilde milletlerarasi
belgelerde kolonilige karsi mu-
cadele amaciyla dizenlenmistir.
Bu kavram halklarin kendi siyasi
statistnl hir iradeyle belirleme-
si; ekonomik, sosyal ve kilturel
gelismesini serbestce strdiurme-
sini belirtmektedir(39).

B.M. Andlasmasinda
muhtar olmayan tlkeler ve vesa-
yet altindaki ulkeler halklarinin
kendilerini idare etme yetenegini
kazanmalari, bir amag olarak ka-
bul edilmis sémdrgelerin sorun-
larini BM’nin yetki alani icine
sokmakta fakat bu hiikiim ile so-
murgeci devletlerin, yonetimleri
altindaki halklara “kendi kendini
idare” etmesi konusunda somut
yukumlaltkleri oldugu sdylene-
mez(40).

Andlasmanin 76. madde-
sinde vesayet altindaki Ulkeler
halkinin kendi kendilerini idare
kabiliyetine ve bagimsizliga
dogru gelismelerini kolaylastir-
mak olarak belirtilmistir. Andlas-
ma’nin “kendi kendini idare” ile
“bagimsizhik” arasinda bir ayrim
yaptigi, vesayet rejimi ile ilgili
olan madde 76(b)’de bu iki de-
yim yan yana kullaniimakta; bu-
na karsin, “muhtar olmayan ul-
keler” ile ilgili olan 73. maddede
“pagimsizhik” sézcuguni kulla-
nilmamakta, sadece “kendi ken-
dini idare”den sz edildigi gorul-
mektedir. San-Francisco Konfe-
ransi sirasinda tartisma konusu
olan “muhtar olmayan Ulkeler”
ile ilgili BoOlimde de “bagim-
sizlik” sézclglne yer verilmesi
onerilmis ise de bu 6neri somdar-
geci devletler tarafindan kabul
gérmemis; bu hak, sadece vesa-
yet rejimi altindaki Ulkeler ve
halklar icin 6ngorulmustir. 1956
yilinda Fas veTunus’un; 1962 yi-
linda Cezayir’in bagimsizliklar
BM tarafindan bu hakka dayan-
dirtimistir(41).

BM Orgiit organlarinda
“self-determinasyon” ve “sO-
mirgeciligin sona erdirilmesi”
konulari sdrekli tartisiimis ve
BM Sarti hikimlerine agikhk



getirilmeye ¢ahisiimistir. BM’nin
uygulamasi “self-determinas-
yon”un hak ve yikim o6ngoren
bir kural olarak taninmasi dog-
rultusunda olmustur(42).

14 Aralik 1960 tarihli
BM Genel Kurulu 1514 sayili ka-
rari ile Bagimsiz devlet kurma
hakkini da iceren kendi kaderini
tayin etme hakki sémirge
halklarinataninmisti(43).
BM. “Sémiirge Ulkeler ve Halk-
larin Bagimsizliklarinin Given-
ce Altina Alinmasina iliskin Bil-
dirgesi’nde, Kendi Kaderini Ta-
yin Etme tim halklar icin tanin-
mis olmakla birlikte, 1. madde,
“halklarin yabanci baski, ege-
menlik ve somuriye tabi olma-
larinin” temel insan haklarina,
BM Andlagmasi’na ve uluslar-
arasi baris ve isbirligine aykirili-
gini vurgulayarak kendi kaderini
tayin etme hakkini sémirge
halklariyla sinirlamaktaydi. Bil-
dirge’nin 6. maddesinde ise, ulu-
sal birlik ve llke butinliginu
kismen ya da tamamen bozmaya
yonelik her turla girisimin BM
Andlasmasi’na aykiri oldugu be-
lirlenmistir. Bu gercevede, kendi
kaderini tayin etme hakkinin
kullanicisi sémdirge ulke hal-
Kinin timaddr ve somirge Glke
sinirlari, kurulan bagimsiz dev-
letin de sinirlar1 olacaktir. Genel
Kurul, 27 Kasim 1961 tarih ve
1654 (X V1) sayili kararinda, Bil-
diri’nin gecikmeden uygulanma-
si yolunda tavsiyelerde bulun-
mak Uzere on yedi Uyeli bir 6zel
komite kurulmasini 6ngérmis-
tir(44). Halklarin kendi dogal
zenginliklerini ve kaynaklarini
serbestce kullanmasi ve kendi
gecim kaynaklarindan mahrum
edilmemesi olarak ifade edilen
ekonomik kendi kaderini tayin
etme hakki, ikinci fikrada diizen-
lenmistir(45).

BM Genel Kurulu’nun
24 Ekim 1970’te 2625 (XXV)
Sayili Kararr’'yla bu hakkin;
egemen ve bagimsiz bir devlet
kurarak veya bir bagimsiz
devletle 6zglrce bir birlik veya
entegrasyona girerek veya halkin

Ozglr iradesi ile belirlenmis
baska bir siyasi statli olusturma
seklinde kullanilabilecegini
belirtmektedir(46). Bu Kkararla
cok uluslu bir tilkede her topluma
mensup vatandaslar ayni mua-
meleye tabi tutuluyorsa, se¢cme
secilme hakkindan yararlanabi-
liyorsa, devletten esit derecede
sosyal ve diger hizmetler gore-
biliyorsa, halklara baski ve ayi-
rimcihik uygulanmiyorsa bunun
bir Ulke butinligu temsil ettigi
ve herhangi bir ayri hak doga-
mayacag! belirtilmistir. Aksi du-
rumda ise kendi kaderini tayin et-
me hakki tartisiimaz sekilde ge-
cerlidir.

Bildiri’nin, “Esit Haklar
ilkesi ve Halklarin Self-deter-
minasyon”u bashgini tasiyan
boluminde “Tim halklarin;
disaridan bir mudahale olmak-
sizin kendi siyasal statiisiinli sap-
tamaya ve kendi ekonomik, top-
lumsal ve kultirel gelismesini
surdirmeye hakki vardir. Her
devletin bu hakka saygl goster-
mek gorevidir. Somurgecilige
stratle son vermek amaciyla,
tim devletler, ‘self-determinas-
yon’un gerceklesmesi icin cali-
sacaklar ve Birlesmis Milletler’e
yardimci olacaklardir” den-
mektedir(47).

Afrika Birligi Orgti
Andlasmasi da bu hakkin belir-
ginlesmesine oOnemli katkida
bulunmus ve “Kendi Kaderini
Tayin Etme Hakki”, 6rgutln en
onde gelen amaci olmustur.
Orgiit tiyelerinin anlayisina gore,
halklarin kendi kaderlerini
kendilerinin saptayabilmeleri,
her yerde ve her zaman gecerli,
istisna tanimayan bir haktir ve
uluslararasi hukukta bu hak kuv-
vet kullanmanin yasaklanmasi,
baris¢i yollarla ¢6zim ve igis-
lerine karismama ilkelerine
oranla 6ncelige sahiptir(48).

Il. CECENLERIN
BAGIMSIZLIK
MUCADELESININ
TARIHCESI

A. GECENLERINTARIHINE
GENELBIRBAKIS

Cecenler, Kuzey Kafkas-
ya’nin yerli (Otokhton) halkla-
rindan olup; ulke, kuzeyde Rus-
ya Federasyonu’nun Stavropol
Eyaleti (Kray), kuzeydogu ve
doguda Dagistan Ozerk Cum-
huriyeti, glneyde Gurcistan
Cumhuriyeti ile cevrilmistir.
Cecenistan ’in baskenti
Grozni’dir (eski adi Sunjkhala,
yeni adl Caharkale’dir).

Cecenlerden bahseden
ilk yazilh kaynaklar M.O. 4-3.
Ylzyillardaki Ermeni, Girci ve
Roma-Yunan kayitlaridir. M.S. 1.
Yuzyil’da Alan Kavimler Bir-
ligi'ne katilan Cecenler, zamanla
orta ve kuzey-dogu Kafkasya’da
cogalmislardir(49). Kafkas halk-
lar1, beylikler seklinde bir otori-
tenin gevresinde birlesmislerdir.
Beylik, Hanlik ve son olarak
Samhalliklar adiyla ayni dili ko-
nusan halk ayni yénetim icinde
bulusmustur.

1556 yilinda Rusya’nin
Astrahan’i isgali sonrasi Cece-
nistan-Rusya iliskileri baslamis-
tir. Rus birlikleri 1587°de Terek
nehri, 1590°da Sunja nehrine
ulasmislar; ancak, 1783 yilina
kadar Rusya’nin Cecenistan’da
fazlailerlemedigi gorulmektedir.
Fakat 1782-1784 yillarinda Gu-
ney ve Kuzey Kafkasya'yl birbi-
rine baglayan Daryal Geg¢idi’nin
ele gecirilmesi ve bu gecitteki
Gurcistan Askeri Yolu’nun acil-
masl, 1784’te Vladikavkaz ken-
tinin kurulmasi ve 1801’de Giir-
cistan’t ilhak eden Rusya’nin
(guneyde) Transkafkasya’da
egemenligini pekistirmesinden
sonra saldirilar artmistir. 1783-
1824 yillarinda Carlik, sistemli
bir sekilde mustahkem hatlar
kurarak ilerlemistir. Bu dénemde
kurulan Kuzey Kafkas kentleri
(1818’de kurulan Grozni gibi),
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Rus mistahkem hatlarini olus-
turan kaleler halinde kurulmus
ve birer askeri ve ticari merkez
olarak gelismistir.

1700’10 yillardan itiba-
ren, Ruslarla karsilasan Cegen-
ler; 1864 yilinda Seyh Samil’in
Ruslarca esir edilmesine kadarki
donemde Dagistanlilar ve bazi
Cerkez kabileleri ile birlikte sir-
dirulen ve Gazavat veya Rus
kaynaklarinda Mdridizm adiyla
bilinen bir direnis gercek-
lestirmislerdir. 1834 yilinda Ku-
zey Kafkasya Bagimsiz Devleti
kuruldugunda dagh halklar savas
icin birlesmislerse de 1859 yilin-
da savas Ruslarin zaferiyle so-
nuclanmis ve bu halklar, Glkele-
rini isgal eden Ruslar tarafindan
Osmanl imparatorluguna dogru
goce zorlanmislardir. Ubihlar gi-
bi bazi Kafkas kabileleri, tama-
men yok edilmis; Adigey ve Sap-
sig bolgeleri gibi bazi bdlgeler de
insansiz birakilmistir. Buna rag-
men Dagistan ve Cecenistan’da
surekli ayaklanmalar ve dire-
nisler devam etmistir.

Subat 1917’de Rusya’da
monarsinin yikilmasi ve Ekim
1917°de Bolseviklerin iktidar
ele gecirmesi (zerine Kuzey
Kafkasya’da bagimsizlik hare-
ketleri giclenmis ve 11 Mayis
1918’de Kuzey Kafkasya Cum-
huriyeti ilan edilmistir. Bu du-
rum, Almanya, Avusturya-Maca-
ristan ve Osmanli Devleti tara-
findan taninmis, Kuzey Kafkas-
ya Cumhuriyeti de 8 Haziran
1918 tarihinde onlarla ittifak
yapmistir.

1917°de “Rus Devrimi
Haklar Beyannamesi” yayinlan-
mis; Kuzey Kafkasya ve Dagis-
tan Birligi Merkez Komitesi ku-
rulmus ve Eylil ayindaki ikinci
kongrede de gecici anayasa
onaylanmistir. Fakat Kuzey-Bati
Kafkasya’da Carin ordusu saldi-
riya gecerek Subat 1919°da Ce-
cenistan’i isgal etmistir. Ruslara
karsi, Eylul 1919’da Seyh Uzun
Haci’nin liderliginde baglayan
ayaklanma, Subat 1920’de basa-
riyla sonuglanmasinaragmen, bu
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kez de Mart 1920°de Bolsevikler
Cecenistan’da yonetimi ele ge-
cirmislerdir. 1920-21 ve 1930-
32’deki Anti-Bolsevik ayaklan-
malar basarisizlikla da sonuglan-
mistir. Bolseviklerin butin Ku-
zey Kafkasya’da iktidara gelme-
sinden sonra 20 Ocak 1920°de
Cecen-ingus, Osetya, Kabardey,
Balkar ve Karacay bdlgelerini
kapsayan “Sovyet Daglik Cum-
huriyeti” kurulmustur. 30 Kasim
1922’de ise bu Cumhuriyetten
ayrilarak “Cecen Ozerk
Bolgesi”, 7 Temmuz 1924°te de
“Ingus Ozerk Bélgesi” olusturul-
mustur. Bu iki Bolge, daha sonra
15 Ocak 1934’te “Cecen-ingus
Ozerk Bolgesi” adiyla bir-
lestirilmistir. 5 Aralik 1936°da
Yeni Sovyet Anayasas! uyarinca
Ozerk Bélge’nin statusi “Ozerk
Cumbhuriyet”e yukseltilmistir.

ikinci Diinya Savasl
sirasinda 1941-42 vyillarinda
Alman birlikleri Grozni petrol
bolgesini ele gecirmek icin as-
keri harekat baslatmislardir.
1942 yilinda Alman Birlikleri
Cecen-ingus Cumbhuriyeti’nin
bazi bati bdlgelerini isgal
etmelerine karsin, Grozni’ye
girememis ve Stalingrad yenil-
gisinden sonra da butin Kuzey
Kafkasya’yr hizla terk etmisler-
dir. Bunakarsin 23 Subat 1944°te
Moskova’nin aldigi bir kararla
Cecen-ingus, Karacay ve Balkar
halklarinin Kuzey Kafkasya’dan
surgin edilmesi kararlastiriimis
ve 25 Haziran 1946°’da “Cecen-
ingus Ozerk Sovyet Sosyalist
Cumhuriyeti” lagvedilmistir.
Yz binlerce Cecen yollarda ve
yeni yerlesim bdlgelerinde yok-
luk, yoksulluk ve hastaliktan 6l-
mustir. 1954 yilinda Stalin’in
6liminden sonra Cecenlere ana-
yurtlarina dénme hakki tanin-
mistir. 9 Ocak 1957°de de “Ce-
cen-ingus Ozerk Cumhuriyeti”
yeniden kurulmustur.

B. CECENISTANDA 1989
SONRASI GELISMELER

Bilindigi gibi, 1980’lerin

sonlarinda izlenen *“glasnost
(agikhk)” ve “perestroyka (yeni-
den yapilanma)” politikalari ile
Sovyet Sosyalist Cumhuriyetler
Birligi izl bir ¢ézlme surecine
girmistir. Buradaki degisik cum-
huriyetlerde kurulan halk cep-
heleri bagimsizlik ydniindeki ta-
leplerini dile getirmeye bagsla-
mislardir(50). Basta Baltik Cum-
huriyetleri olmak tizere SSCB’yi
meydana getiren Birlik Cumhu-
riyetleri sirayla egemenlik ve
bagimsizliklarini ilan etmeye
baslamislardir. 1990 yilinda Fe-
derasyon’unun kendisi de dahil
olmak tizere hemen her Ozerk ve
diger Birlik Cumhuriyetleri ege-
menligini ilan etmistir. Cecenis-
tan’da toplumsal muhalefet Ce-
¢en Ulusal Kongresi adi altinda
orgutlenmisler ve Kasim
1990’da toplanan “Cecen Ulusal
Kongresi”, baskanlhiga erken
emekli edilmis General Cehar
Dudayev’i se¢cmistir. Kongrede
uc asamali (1. Bagimsizhik, 2.
Federasyon, 3. Kafkas Halklar
Konfederasyonu) bir faaliyet
programi benimsenmistir. Kon-
grenin baskilari sonucu Cecen-
ingus Ozerk Cumhuriyeti 27 Ka-
sim 1990’da egemenligini ilan
etmistir. Egemenlik ilani; Cecen-
ingus topraklari iizerinde tim
hak ve yetkinin Cecen-ingus
Cumhuriyetinde oldugu ve bu
hak ve yetkilerin istenildigi bi-
cimde kullanilabilecegi anlami-
na geliyordu.

Bu dénemde, Rusya Fe-
derasyonu Parlamento Bagskani
Boris Yeltsin, Rusya Federas-
yonu icindeki “Ozerk Cumhu-
riyetler”in egemenlik yolundaki
cabalarini destekliyordu.
Cecenistan’daUluslararasi insan
Haklari Komitesi’nin gézetimin-
de 27 Ekim 1991°de yapilan se-
cimlerde Cehar Dudayev devlet
baskanlhgina secilmis ve 1Kasim
1991°de yeni Meclis, Cecenis-
tan’in bagimsizhigini ilan etmis-
tir. Bu gelismeler (zerine
Moskova, 7 Kasim’da Cecenis-
tan’da olaganustu hal ilan etmis
ve Grozni’ye askeri birlikler



gondermisse de halkin yogun
tepkisi sonucu bu birlikler geri
cekilmek zorunda kalmistir.

Cecenistan’da bu gelis-
meler olurken, ingus Halk Kon-
gresi, “Ingusistan Cumhuriyeti”
adinda ayr1 bir devlet kurulmasi
ve Rusya Federasyonu iginde ka-
linmasi dogrultusunda bir karar
alarak halk oylamasina sunmus-
tur. Boylece, “Uluslarin Kaderini
Tayin Hakki” cercevesinde
“Ingus Cumbhuriyeti” kurulmus-
tur(51).

Cecenistan Devlet Bas-
kani Cehar Dudayev degisik ve-
silelerle Rusya ile aralarindaki
iliskilere politik bir ¢6zim
bulunmasi igin gérismeler yapil-
masini, petrol boru hatlarinin ve
demiryolunun ortak isletilmesini
onermis ve bu dogrultuda bazi
gorasmeler de yapilmistir. Orne-
gin, 21 Mart 1994’te Rusya Dev-
let Baskani temsilcisi Sergey Fe-
ilatov ve Cecenistan Cumhu-
riyeti Devlet Baskani Aslanbek
Akbulatov Moskova’da gorus-
musler; fakat Cecenistan’in Rus-
ya’nin anayasal bir parcasi olma-
sive Rusya-Tataristan arasindaki
andlasmanin gorusmelere temel
alinmasi yoniindeki talepler yu-
zlinden bu gorasmelerden bir so-
nug¢ alinamamistir.

Rusya Hukumeti Gegici
Konseyi, Cecenistan’daki yone-
timi yasal olarak tanidigini higbir
zaman resmen aciklamamis; fa-
kat Rusya Federasyonu but-
cesinden Cegenistan ic¢in ayrilan
odenekler Gecici Konsey’e
odenmistir.

Muhalefetin  Grozni’ye
saldiriya gecilecegi yonindeki
duyumlar dzerine Cecenistan
Genel Kurmay Bagkanligi ve Ge-
cici Konsey tarafindan 24 Ka-
sim’da tlkede sikiy6netim ve se-
ferberlik ilan edilmis ve 26 Ka-
sim’da da saldiri baslamistir.
Mubhalif birlikler kisa strede
Grozni’nin blyuk bir kesimine
girmis; hatta Rusya’nin deste-
giyle Cecen televizyonundan
yaptigi konusmada ydnetimi
devraldiklarini agiklamiglardir.

Fakat daha 6nceki catismalarda
oldugu gibi Hukamet kuvvetleri
kisa sitrede muhalif birlikleri
puskirtmis ve catismalar basla-
digindan beri ilk defa olarak Hi-
kamet, muhalifbirlikler saflarin-
da faaliyet gosteren 70’e yakin
Rus askerin esir alindigini, Rus-
ya’nin bu askerlerin sorumlulu-
gunu Ustlenmemesi halinde esir-
lerin idam edilecegini agikla-
mistir. Bu gelismeler (zerine
Rusya ilk defa olaylara dolaysiz
olarak mudahale ederek, Huku-
met ve MuhalifBirliklerin 48 sa-
at icerisinde silahlarini birak-
masini, aksi takdirde Cecenis-
tan’da olagandastu hal ilan ederek
askeri operasyonlarin baslayaca-
gini aciklamistir. Yeltsin, daha
sonra siirenin 15 Aralik’a kadar
uzatildigint belirtmistir. Bu
gelismeler Uzerine, Dudayev ve
Rusya Savunma Bakani Gragev,
Vladikavkaz’da bir araya gel-
mislerse de vyapilan goris-
melerden bir sonu¢ alinamamis
ve 11 Aralik sabahi Rus birlikleri
Cecenistan’agirmistir.

Cecen ickeriya Cum-
huriyeti’nin 11 Aralik 19941%e
Rus Ordusuhun saldirisi ile sa-
vasa slriklenmesi sonucunda
binlerce Cecen hayatini kaybet-
mesine ragmen, 31 Agustos 1996
ginid imzalanan Hasavyurt
Antlasmasi ile Rusya yenilgiyi
kabul etmis ve Cecen toprak-
larini terk etmistir. Birinci Rus-
Cecen Savasl sonrasinda imza-
lanan bu andlasma ile taraflar;
savasin durdurulmasi gerek-
tigini, anlasmazliklarin savas ve
catismalarla duzeltilemeyece-
gini ve savasin yol agmis oldugu
anlasmazliklarin baris yoluyla
giderilmesinin en blyik amag¢
oldugunu beyan ederek Rusya
Federasyonu ve Cecen ickeriya
Cumhuriyeti arasindaki mese-
leleri uluslararasi haklar ve yasa-
lar cercevesinde 31 Aralik 2001
tarihine kadar sonuclandirmayi
kabul etmislerdir(52).

27 Ocak 1997 tarihinde
yapilan devlet baskanligi se¢im-
lerini kazanan Aslan Mashadov

zamaninda pek cok uluslararasi
andlasma imzalanmistir(53). Bu
andlasmalar, uluslararasi hukuk
acisindan degerlendirildiginde;
Rusya Federasyonuhun, bu and-
lasmalarla Carlik déneminden
bu yana "sémdirge" durumundaki
Cecen ickeriya Cumhuriyetihin
bagimsizligint “Zimni Olarak
Tanimis Oldugu”nu ortaya ¢ik-
maktadir(54).

Rusya Carligi dénemin-
de Ozerklik verilen, SSCB done-
minde de 6zel statiili olan fakat
daima surgln ve her tir ayrim-
cthgamaruz kalan Cecenistan’in
kendi gelecegini belirleme hak-
kina uluslararasi toplum yeterin-
ce ilgi gostermemistir. Halbuki
aralarinda uluslararasi hukukgu-
lardan Francis A. Boyle’un da
bulundugu bazi bilim insanlari,
Cecenistan ile Rusya Federas-
yonu arasinda 1997°de imza-
lanan baris andlagsmasinda en
azindan “De Facto Tanima”nin
gerceklestigi ifade edilmekte-
dir(55).

Belirtmek gerekir ki, as-
linda 1991 yilinda sadece Ce-
cenistan degil diger bircok halk
da bagimsizhgini ilan etmisti.
Cecenistan’l Rusya’ya baglaya-
cak herhangi bir anayasal
gerekce bulunmamaktadir. Kaldi
ki, Cecenistan kendi anayasasina
sahiptir. 42 tlkenin temsilcisinin
katilimiyla bagimsiz secimler de
yaptimistir.

Bahsettigimiz gibi Ce-
cenistan’in Rusyaile yapiimis al-
tI tane anlasmasi var ve bu and-
lasmalardan Cecenistan bagim-
siz devlet muamelesi gérmustar.
Tim bu veriler yan yana konul-
dugunda, “Cecenistan Soru-
nu”nun “Rusya’nin i¢ Sorunu
Olarak Sunulmasi” uluslararasi
hukuk acisindan gergekci olmak-
tan ¢ok uzak oldugu ortaya ¢ik-
maktadir.

Cecenistan Kafkasya’nin
jeo-stratejik konumu olan ve
ekonomik kaynaklariyla énemli
bir Glkesidir. Dort asirdan uzun
bir zamandir varolma miicadele-
si veren Cecenler, SSCB’nin
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dagiimastyla mesruiyetini SSCB
anayasasindan alarak Birlesik
Devletler’den ayrilmislardir. Ce-
cenistan’in bagimsizhgi, Cehar
Dudayev’in cumhurbaskani se-
cilmesi ve anayasanin kabuli
Uzerine Rusya, Cecenistan’amu-
dahale karar1 almistir.

Rus yoOnetimi tarafi ol-
dugu anlasmalardan dogan
yukumlaluklerini yerine getir-
memis, savasin getirdigi kayip-
larin giderilmesine dair verdigi
taahhutlere uymamis, petrol boru
hatti gecis Ucretini dahi 6deme-
mistir. 1999 yili Adustos ayinda
Rus birlikleri; komsu Dagistan
Cumhuriyetinde Coban-Makhi
ve Kara-Makhi adli iki kdye bas-
lattigr saldirinin akabinde, o
sirada resmi bir sifati bulun-
mayan Samil Basayev’in bu ola-
ya sebebiyet verdigini ileri sure-
rek ve Rusya Gizli Servisi (FSB)
tarafindan organize edildigi son-
radan kesin olarak kanitlanmis
olan Volgograd ve Dagistan’daki
bazi apartmanlarin havaya ugu-
rulmasi olaylarini dabahane ede-
rek 2 Ekim 1999 ginu bir kez da-
ha Cecen ickeriya Cumhuriye-
tine saldirmistir.

Komsu ilke ve bdlge-
lerin 6nemli bir kismi Rusya Fe-
derasyonu’na bagh iken, Gir-
cistan’la sinirin bulundugu kisim
da ikinci savasin baslamasinin
hemen ardindan “Pankisi Olay-
lar” bahane edilerek ¢ok yogun
bir guvenlik duvariyla cevre-
lenmistir. Bu cografyaya ABD,
Rusya ve Gurcistan glvenlik
gucleri defalarca operasyon
duzenlemis ve terdrist avina
cikilmistir. Bu sekilde abluka
altina alinmis bir cografya iceri-
sinde, Rusya’nin bizzat 200 bine
varan asker ve diger personelinin
ve Rus yanlisi Cegen giclerin
insafinda devam eden yeni bir
hayat bi¢imi olusturulmus-
tur(56).
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I1l. CECEN MESELESININ
DIGER ORNEKLERLE
KARSILASTIRILMASI VE
CECEN TEZi

A. CECEN ORNEGININ
DIGER KENDI KADERINI
TAYINETME
ORNEKLERIYLE
KARSILASTIRILMASI

1991 yilinda Sovyetler
Birligi’nin, 1992 yilinda da Yu-
goslavya’nin dagilmasinda bu
iki devletten ayrilarak bagimsiz-
ligini kazanan yeni devletler bu
hakka dayandiklarint bildir-
mislerdir. Bu yeni devletlerin
onemli bir 6zelligi daha 6nce fe-
deral bir devletin federe kanatla-
rint olusturup, énceki devletlerin
anayasalarindakendi kaderini ta-
yin etme hakkina sahip olduk-
larinin  6ngorilmis olmasidir.
Dolayisiyla, bu orneklere baka-
rak ginimdizde uygulanan ulus-
lararasi hukukun kendi kaderini
tayin etme hakkini bitin toplu-
luklar bakimindan kabul ettigini
soylemek mumkun degildir(57).

Aralarinda Tirk Cumhu-
riyetlerinin de bulundugu Baltik
Cumbhuriyetleri disindaki diger
on iki Sovyet Cumhuriyetinin
uluslararasi hukuk altinda kendi
kaderini tayin etme hakki 1977
tarihli Sovyetler Birligi Ana-
yasasinin 72. Maddesinde(58)
oli bir hukim olarak bulun-
maktaydi. Bu maddeye goére her
birlik Cumhuriyeti SSCB’den
ayrilma hakkina sahipti. Ana-
yasanin 70/1. fikrasi SSCB’nin
esit Sovyet Sosyalist Cumhu-
riyetlerin gondlli katilimi ve
uluslarin kendi kaderini tayin
etme hakkinin bir sonucu olarak
sosyalist federalizm ilkesi
tzerine kurulu, c¢okuluslu,
federal ve yekpare bir (lke
oldugunu belirtmekteydi. Kisaca
cumhuriyetlerin kendi kaderini
tayin etme hakkina dayanarak
Sovyetler Birligi’ni kurduklarini
belirtmekteydi(59). Sovyetler
Birligi dagilma sureci kaginil-
maz hale geldiginde, kendi kon-

trolu altinda meydana gelmesini
arzulamis Anayasasinin 72. mad-
desini uygulamak icin 7 Nisan
1990°da bir kanun kabul etmistir.
Bu diizenlemeye gore, bir Cum-
huriyetin Sovyetler Birligi’nden
ayrilabilmesi icin halkin 2/3
Unln ayrilmayi istemesi gerek-
mekte ve ¢ogunluk saglanamaz-
sa bir daha on yil iginde ayrilma
referandumu yapilamayacakti.
Anilan duzenleme ile uluslar-
arasi hukukta dayanagin yoklu-
guna ragmen birlik cumhuriyet-
lerinin  ¢cogunlugunun ayrilma-
larini mesrulastirmak istemeleri
icin referandumlar dizenleme-
leriilginctir(60).

O doénemin Avrupa
Toplulugu ve Uyelerinin bu olay
karsisindaki tavri Topluluga tye
on iki devletin disisleri bakan-
larinin 16 Aralik 1991°de topla-
narak bu cumhuriyetlerin tanin-
masi konusunda bir ilkeler bildi-
risi kabul etmeleri olmustur. Ani-
lan ilkeler bildirisinin giris kis-
minda topluluk ve dyelerinin
Helsinki Senedine, Paris Sartina
ve Ozellikle kendi kaderini tayin
etme hakkina bagliliklarini belir-
terek hem Yugoslavya hem de
Sovyetler Birligi’nin dagiima-
larini her halkin ézgurce kendi
uluslararasi stattsund belirleme
ilkesi tarafindan hizlandirilan ta-
rihsel bir sure¢ olarak degerlen-
dirmekteydiler. Bu ilkeler cerce-
vesinde yeni cumhuriyetlerin
uluslararasi camiada taninmasi
icin hukuk kurallarina, demo-
krasi ve insan haklarina, etnik ve
ulusal gruplarin ve azinliklarin
haklarina saygi gibi kriterleri ye-
rine getirmeleri gerekmekteydi.
Kendi Kaderini Tayin Etme ko-
nusu simdiye kadar alisiimamis
bir sekilde demokratik kurallara
baglaniyordu. Ayrilan cumhuri-
yetlerin “dissal self-determinas-
yon” hakki, demokrasi ilkesine
yani “i¢sel self-determinasyon”
hakkina saygi gosterme sartina
baglanarak diinya toplumunda
ilk defa Kendi Kaderini Tayin Et-
menin dissal ve i¢sel boyutu ara-
sindaki karsthkli bagimlilik ve



kacinilmaz baglanti 6ne ¢ikaril-
maktaydi(61).

Sovyetler Birligi’nde
meydana gelen bu olaylar karsi-
sinda uluslararasi kurumlar ayri-
ca Ulkesel bltunlik (uti posside-
tis juris) ilkesini benimsemisler
ve bu hakkin ulkesel butunluk
ilkesinin sinirlamalari altinda
uygulanacagi ve Cumhuriyet-
lerin sinirlarinin, pargalanma 6n-
cesi olan federal sinirlar olaca-
gini ve taraflarin 6zgir iradeleri
ile sinirlarini  degistirebilecek-
lerini ilke edinmislerdi(62). Yeni
devletlerin kurulmasi sirasinda
var olan idari sinirlarin degis-
tirilmesinin yasaklanmasi anla-
mina gelen uti possidetis juris
ilkesi, bu hakkin sadece somirge
ulkelerin sinirlar icerisinde ge-
cerli olacagl seklinde anlasil-
maktadir.

Cagdas siyasi uygula-
mada kendi kaderini tayin etme
hakki, biyuk o6lctde, Batili so6-
mirge yonetimleri altinda yasa-
mis veya halen yasamakta olan
halklarla sinirh  sayilmaktadir.
Ornegin, Irak ve iran’daki Kiirt-
lerin, Sri Lanka’daki Tamiklerin
ve Etiyopya’daki Eritre’lilerin
kendi kaderini tayin etme hak-
larinin olmadigi hemen hemen
evrensel olarak kabul edilmek-
teydi; fakat Eritre 24 Mayis
19931te yapilan halkoylamasi so-
nucu bagimsizhgina kavusarak
Etyopya’dan ayrilmistir(63).
Kuzey Irakli Kirtlerin ayrilmasi
icinse federal devletten basla-
yarak ilerleyen hazirhklar dik-
kati cekmektedir. BM’nin 1966
tarinhli ikiz Sézlesmelerinin ortak
birinci maddesinde, 1975 tarihli
Helsinki Nihai Senedi’nin VIII.
ilkesinde ve bu siireci takip eden
diger AGIK belgelerinde yer al-
masi somirgeciligin sona ermesi
ile sona eren degil, farkli boyut-
larda, yeniden canlanan bir hak
haline gelmistir. Kavramin hu-
kuksal niteligine baktigimizda
hi¢ sliphesiz bir haktir(64).

Bazi yorumcular Kosova
ile Cecenistan olaylarini birbiri-
ne benzer gérmekle birlikte ulus-

lararasi toplulugun her iki olaya
tavrinin farkh oldugunu, ulus-
lararasi topluluk Kosova 6rne-
ginde, Kosovali Arnavutlarin
kendi kaderini tayin etme ta-
lebini makul goriirken, Cecenis-
tan’da Rusya tarafindan siddet
kullanilarak bu haklarinin kabul
edilmemesini, Kendi Kaderini
Tayin Etme hakkinin sartlarinin
olusmadigini belirterek, bunla-
rin; 1 Hikumet ile kendi kade-
rini tayin etme hakkina adil ol-
mayan bir engellenmenin oldu-
gunu savunan azinlik gruplar
arasindaki anlasmazlig1 hikimet
ici organizasyonlar ve diger dev-
let kuruluslari da dahil ¢dzecek
iyi niyetli baris¢i metotlarin ti-
ketilmesi; 2. Self-determinasyon
talebini savunan Kisilerin, grup
cogunlugunun isteklerini
yansittiginin bir gostergesi; 3.
Son care olarak siddet kulla-
nilmasi oldugunu savunurlar(65)
Kanada Yuksek Mahkemesi de
Quebec bolgesi icin ayni sart-
larin degerlendirmesini yap-
mistir.

Halbuki batin bu gelis-
meler izlendiginde, uluslararasi
toplulugun tutarsizlik icerisinde
oldugu gorulur. Bosna, Slovenya
ve Hirvatistan’in Yugoslav-
ya’dan kan dokulerek ayrilma-
sini tantyan ancak, Kosova ve
Karadag’in ayrilmasina onay
vermeyen uluslararasi toplum,
bugin bu Ulkeleri de tanima
yoluna girmistir. Cecenistan ve
Abhazya gibi érneklerde ise hig-
bir destek verilmemis yalniz bi-
rakilmistir. Bunda, uluslararasi
politika ve gl¢ dengelerinin dik-
kate alinmasinin etkili oldugu
soylenebilir.

Kosova ile Cecenistan’in
farkli tutulmasinda Yugoslav-
ya’nin suclu bulunan Sloban Mi-
losevig tarafindan yonetilen fakir
bir tlke olusu, Rusya’nin ekono-
mik kaynaklari ve askeri glcu-
nin 6nemi, Birlesmis Milletlerin
veto hakkina sahip daimi Uyesi
olmasi etkindir(66).

ABD eski Baskani Bill
Clinton dahil, birgok kisi bu me-

selenin Rusya’nin i¢ meselesi ol-
dugunu soyleyerek, Rusya’nin
orantisiz gu¢ kullanmasinave 11
Eylilin propaganda malzemesi
olarak kullanilarak Cecenlerin
uluslararasi terdrizmle iliskilen-
dirilmelerine, kullaniimasi yasak
silahlar ve sinir 6tesi operasyon-
larla, Cecen liderlerinin yurtdisi
operasyonlariyla oldurtlmesine
seyirci kaldiklarr gozlenmek-
tedir(67). Halbuki Yeltsin’i tem-
silen Dénemin Rus icisleri ba-
kani Alexander Lebed ile Cehar
Dudayev arasinda bir andlasma
imzalanmasi bile Cegenistan’in
durumunun Dogu Timor ile
kiyaslanamayacak kadar farkli
oldugunu gostermektedir.

B. GECENLERIN TEZ VE
iDDIALARININ
DAYANAKLARI

Rus tezine gore; Cegce-
nistan, bir “federe cumhuriyet”
degil, “6zerk cumhuriyet” sta-
tstndedir. Yani Cecenistan, bir
“kurucu devlet” olarak kabul
edilmemektedir. Halbuki diger
federe devletler kurucu devletler
olarak kabul edilmektedir. 1991
yilindan beri Rusya; verdigi soz-
ler, yapilan gorismeler, ekono-
mik kisitlamalar ve baskilarla
dolu oyalama ydntemine ragmen
Cecenlerin “Kendi Kaderini Ta-
yin Etme Hakki”n1 engel-
leyememistir. Ancak, boyle dav-
ranarak; Cecenlerin ve tim Kaf-
kas halklarinin Anayasal politi-
kalarina, hukuklarina, ifade
ozgurluklerine kisitlamalar geti-
rerek Cecen toplumuna yogun
maddi ve hayati zararlar verdigi
gibi Rus demokrasisine de blyuk
zararlar vermistir. Bu arada, as-
linda bu sorunun altinda tek bir
sebep yatmayip; petrol, dogalgaz
hatti, askeri gl¢ gibi bircok nede-
nin bulundugunu da belirtmek
gerekir(68).

Oysa madalyonun o6bur
ylzune -Cecenlerin tezlerine-
baktigimizda cok farkh bir
manzaraylakarsilasiyoruz:
Oncelikle belirtmek gerekir ki,
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Cecenlerin birden cok gerekge-
leri s6z konusudur. Ornegin Ce-
cenler; “Ozerk Cumhuriyete Sa-
hip Olduklar1”, “Sovyet Anaya-
sasi’nda Nufusu 1 Milyonu Ge-
cen Halklarin Kendi Kaderlerini
Tayin Hakkinin Tanindigi” ve
Cecenlerin de bu haklarini kul-
landiklarini ileri strmektedirler.
Ayrica, “iki Defa Siirgiine Gon-
derildikleri’ni, “Butin Rus Hal-
ki Nezdinde Ayrimciliga Ugra-
diklari”ni ve “Topraklarinin Her
Zaman Silah Zoruyla Ele
Gegirildigini” ve bu gerekcelerle
kendi kaderini tayin etme
haklarinin bulundugunu her za-
man dile getirmislerdir.

Rusya Federasyonu Ana-
yasasi’na gore uluslararasi and-
lasmalar, i¢c hukuk sisteminin bir
parcasidir ve dogrudan uygulan-
ma etkisine sahiptir(69). Bunlara
ek olarak ayrica belirtmek ge-
rekir ki, “Rusya, taraf oldugu
Cenevre Sozlesmesi’ni de ihlal
etmistir”. Nitekim bunun en bi-
yik delillerinden biri, 31. 07.
1995 tarihli karariylaRusyaAna-
yasa Mahkemesi, Rusya Dev-
leti’nin, 1949 Cenevre SOzles-
mesi’nin 1977 tarihli EK II. Pro-
tokolu’nu ve Rus Anayasasi’nin
15/4. Maddesi’ni ihlal ettigine
karar vermistir. Bu sekilde Rus-
ya’nin, bu konuda taraf oldugu
uluslararasi andlasmalari ve ana-
yasanin buna iliskin maddelerini
ihlal ettigi stibut bulmustur.

Cecenistan’in bagimsiz-
lik ilani uluslararasi hukuk kural-
larina uygundur. Cegen-ingus
Ozerk Cumhuriyeti Brejnev
Anayasas! olarak bilinen 1976
Sovyet Anayasasi’na gore
SSCB’ni olusturan Rusya Sov-
yet Federatif Sosyalist Cumhuri-
yeti’ne bagh bir ézerk cumhuri-
yet statusindeydi. Bu yasa, gu-
nimizde Cecenistan’in Rusya
Federasyonu’na baglanmasina
gerekce gosterilmektedir. Oysa
Sovyetler Birligi’ni olusturan
cumhuriyetlerin  1990’larda
birlikten ayrilmalariyla SSCB ve
Anayasas! de facto ve de iure
olarak ortadan kaldiriimistir.
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Nitekim SSCB’ni olusturan bazi
devletler yeni bir anlasma
temelinde yeni bir birlik olan,
Bagimsiz Devletler Toplulu-
gu’nu kurmuslardir. Sovyetler
Birligini olusturan cumhuriyet-
lerden biri olarak Rusya Federa-
tif Sosyalist Cumhuriyeti de ben-
zer bir sekilde eski yasalarini de-
gistirmistir. Zaten birligin son
parlamentosu, devlet bagskani
Yeltsin’e bagh birlikler tarafin-
dan kapatilmis, yeni segimler ve
anayasa temelinde devlet
yeniden orgutlenmistir. SSCB
déneminden kalma vyasalar
yurirlikten kaldirildigi igin bir-
ligi olusturan federe birimlerin,
yani 0zerk cumhuriyetlerin ara-
sindaki iliskilerin yasal cergeve-
sinin olusturulmasi glindeme
gelmistir. Bu dogrultuda 31 Mart
1992°de “Rusya Federasyonu
icindeki Egemen Cumhuriyet-
lerin iktidar Organlariyla Rusya
Federasyonu’nun Devlet iktidari
Federal Organlari Arasinda Ya-
sama ve Yetkinin Dagitimi
(Paylasimi) Uzerine Anlasma”
imzalanmistir. Eski Rusya Yasa-
lari yardrlukten kalktigina gore,
yeni olusan federatif devletin
boyle bir yeni anlasmatemelinde
yasal cercevesinin kurulmasi
dogru ve yasal bir tutumdur.

Tum bunlardan hareketle
su tespitleri yapmak zor olmaya-
caktir:

Cecenlerin “kendi kade-
rini tayin etme hakki”, ayni za-
manda anayasal bir haktir(70).
Taraflar arasinda “Yapilan
Andlasmalara Uluslararasi
Hukuk-i¢ Hukuk iliskisi Cerge-
vesinde Bakildiginda” Rusya’-
nin, -basta anayasasi olmak tize-
re- kendi i¢ hukuk normlarini da
ihlal ettigi ortaya cikmaktadir.
Zira, “Idarenin Devamlihg” il-
kesine gore bu ginkl Rusya Fe-
derasyonu, SSCB’nin devami-
dir(71).

Ayrica buna paralel ola-
rak, “Devletlerin Halefiyeti” il-
kesine gore de bu gunki Rusya
Federasyonu, SSCB’nin ayni za-
manda halefidir. Nitekim bu hu-

sus, yeni Rusya Federasyonu ta-
rafindan da kabul edilmis ve hat-
ta 6zellikle deklere edilmistir.
Bunlarin anlami ise, Rusya Fede-
rasyonu’nun, SSCB zamaninda
yapilan uluslararasi ve ulusal di-
zeydeki tim islemlerle bagh ol-
dugudur. Ancak, yukarida belirt-
tigimiz nedenlerle Rusya Fede-
rasyonu her iki acgidan (Uluslar-
arasi andlagmalar ve Anayasa
cercevesinde) da hukuku cigne-
mis durumdadir.

11 Eylil’den sonra
ABD’nin ‘teror karsiti’ kampan-
yasl ile Putin de Cecenistan’daki
bagimsizlik savasini bir teror
olay! olarak tanitmaya calisarak
Cecenistan’ basina kapali bdlge
ilan ederek isledigi savas suclari-
ni bu sekilde 6rtecegini disin-
mustir(72). Dinya medyasinin
Cecenistan’da yasananlari gor-
mezden gelmesi, Rusyahin 0z-
gur basini engellemesi ve parali
askerlerini Cecenistan’in yoneti-
cileri gibi gostermesi, Cecenis-
tan’in se¢ilmis mesru devlet bas-
kanlarini art arda katletmesi de
sorunu c¢Ozmeye yetmemis-
tir(73).

AiHM’nde, Cecenistan
konusunda yakinlari éldirtlen
ve iskence goren cecenler tara-
findan yapilan basvurularin so-
nucu Rusya’nin insan haklarini
ihlal ettigini ve sOzlesmenin 2.
maddesindeki yasama hakkini
ihlal ettigi yeterli ve etkin sorus-
turma yapilmadigi, 1 maddenin
ihlal edilerek mulkiyet hakkinin
ihlal edildigine iliskin ihlal ka-
rarlari vererek Rusya’yl tazmi-
nata mahkdm etmistir(74). Bol-
gedeki catismalar Rusya’nin
siddet uygulayarak uluslararasi
hukuku hice sayarak bunu kendi
i¢ meselesi olarak gérmesi ve bu
siddeti arttirmasi sonucu ¢dzim-
stz bir hal almistir(75 .

Rusya federasyon anlas-
masini o tarihte iki cumhuriyet,
Tataristan ve Cegen-ingus Cum-
huriyeti imzalamamigslar ve 12
Aralik 1993 guni yapilan Rusya
Federasyonu yeni anayasa
oylamasina ve parlamento



secimlerine de bu iki cumhuriyet
katilmamistir. (Tataristan Cum-
huriyeti daha sonra Rusya Fede-
rasyonu ile ayri bir andlasma im-
zalayarak federasyona katildi.)
Bu durumda Cecenistan’in Rus-
ya federasyonuna bagl oldugu-
nu belirten bir andlasma yoktur;
bu nedenle “Cegenistan Sorunu-
nun Rusya’nin Toprak Butinli-
gu Icinde Cozilmesi Gerektigi”
iddialarinin yasal dayanagi
bulunmamaktadir.

SONUC

“Cecen Sorunu”nun al-
tinda tek bir sebep yatmayip
“Petrol Dogalgaz Hatt1”, “Askeri
Gug” gibi birgok nedenin bulun-
dugu bir tarafa(76), bu gin itiba-
riyla uluslararasi diizeyde tani-
nan kendi kaderini tayin etme
hakki, gorindsteki yayginhgina
ragmen, uygulamada son derece
sinirh bir hak olarak gorilmek-
tedir. Bununla birilikte anlik bil-
gi paylasimiyla ve sagladigi di-
ger imkanlarla kiresellesen bu
gunkd dinyada uluslararasi poli-
tika, cevre, strateji, ekonomi, hu-
kuk, kaltir ve benzeri diger des-
tekler Gzerinde seyreden “kendi
kaderini tayin etme hakki”, gide-
rek daha da 6nem tasiyan bir go-
ringd (fenomen) haline gelmis
durumdadir. Bu haliyle de “kendi
kaderini tayin etme” ile ilgili ola-
rak ¢ boyutlu sorunlarlakarsila-
silmaktadir: Bir tarafta stratejik
olarak liderlik hedefleri, diger ta-
rafta etkili sonu¢ elde edebilmek
icin yeterli zaman ihtiyaci ve di-
ger tarafta da insani ve aracsal
maliyet. Bu farkli ve birbiriyle
catisan ¢ok boyutluluk ise, mese-
lenin ya da ¢ozimlerin hukuki
zeminini zayiflatmaktadir(77).

Soguk Savas’in bitisin-
den sonra, bagimsizlik talepleri
artmis ve kendi kaderini tayin
hakki ve butiin dinyada boy gos-
termeye baslamistir. Zamanla,
irk¢i olmayan bagimsiz tlkelerin
halklarini da etkileyen ve ulusal,
etnik, kiltirel, dinsel ve dilsel
azinlklari da kapsayacak sekilde

genisleme egilimi gostermistir.
Baltik Cumhuriyetleri, Sovyetler
Birligi’nden ayrilmasi ve sonra
SSCB’nin bitlnlyle dagilmasi,
Cekoslovakya’nin boélinmesi,
Almanya’nin birlesmesi, Etiyop-
ya ile Eritre’nin ayrilmasi ve Yu-
goslavya Federasyonun dagil-
mas! bu dénemde ilgi ¢ekici ge-
lismeler arasindadir. Ayrica, yu-
karida da belirttigimiz gibi, ro-
mantik emeller yaratma glctne
ve devrimci, baskaldirici ve radi-
kallestirici etkiye sahip oldugu
artik tartismasizdir. Hatta bu hak,
bir cesit egemenlik veya bagim-
sizlik trendine girdigi takdirde
bir devletin sinarlarini degistire-
bilir, bir kitayr ve tim uluslar-
arasi sistemi etkileyebilir.
Yukarida da belirttigimiz gibi, en
onemli etkisinin birey olarak
cocuklarin, kadinlarin, ailelerin
ve topluluklarin tzerinde goril-
digi Bosna, Kesmir, Cegenistan,
Somali, Kosova, Eritre ve Filis-
tin(78) meselelerinde ispatlan-
mis durumdadir ki, bu nedenle
konu, stratejik tartismalarin veya
akademik calismalarin Gtesinde
birinsanlik dramidir .
Uluslararast toplum,
uluslararasi hukukun varhgini
inkar edecek veya supheye disu-
recek yaklasimlardan uzak dur-
madikc¢a, uluslararasi arenada
baris, adalet ve gliven olugmaya-
caktir. Ayni durumdaki bireylere
ayni muamelenin gosterilmesi
hukukun en temel ilkesi olan
adaleti tesis eder uluslararasi hu-
kukunbireyleri sayilan devletler-
arasindaki iliskiler ve benzer
olaylar karsisinda benzer tutu-
mun takinilmasi uluslararasi ca-
miave uluslararasi hukuku glve-
nilirve mimkun kilacaktir.
Sovyetler Birliginin da-
gilmasiyla birlikte Bu devletten
ayrilarak bagimsizligini kazanan
yeni devletler bu ayrilmay1 kendi
kaderini tayin etme hakkina da-
yanarak yaptiklarini bildirmis-
lerdir. Bu yeni devletlerin 6nemli
bir 6zelligi, daha 6nce federal bir
devletin federe kanatlarini
olusturup; Sovyetler Birligi Ana-

yasasinda “kendi kaderini tayin
etme hakki”na sahip olduk-
larinin 6ngorilmis olmasidir.
SSCB Kurucu Anayasasi’ndaki
nifusu bir milyonu gegen halk-
larin birlikten ayrilma hakkina
dayanarak ayrilan Cecenlerin,
yine milletlerarasi hukukca
onemli kabul edilen referandum
yapma, belirli bir toprak lzerin-
de hakimiyet saglama, baska
devletlerle andlasma yapma ve
ulke sinirlarricerisinde givenlik,
egitim, saglik ve yargi gibi kamu
hizmetlerini veren kendi yasama
yuritme ve yargi organlarina ha-
iz olmasiyla da bir devlet goru-
nimdine sahip olmasi, bu bélge-
nin bir devlet olarak taninmasi
sartlarini yerine getirdigini gos-
termektedir. Ustelik bu durum, 5
yildan fazla bir suredir devam
ede gelmistir.

Dolayisiyla, yukarida be-
lirttigimiz gerekgelerle Rusya
Federasyonu, -SSCB zamaninda
yapilan uluslararasi ve ulusal di-
zeydeki tim islemlerle de bagl
olarak- hem Uluslararasi Andlas-
malar hem de Anayasa cergeve-
sinde hukuku cignemis durum-
dadir.

“Uluslarin  kaderlerini
serbestce tayin etme hakki” 20.
yuzyilin baslarindan beri yaygin-
lasarak Kabul gdren insan Hak-
lar1 Evrensel Bildirgesi, Helsinki
Nihai Senedi, Paris Sarti gibi
uluslararast sézlesmelerde de
acikca taninan bir haktir. Bu hak
temelinde Cecen halkinin ba-
gimsizlik ilan1 mesru ve devre-
dilemez bir hakkin sonucudur.
Uluslararasi kamuoyu bu hakkin
secilmis temsilciler tarafindan
ifade edilmesine saygi goster-
mekle yakimludurler.

Cecenistan’in bagim-
sizlik ilan1 ayni zamanda mevcut
uluslararasi norm ve yasalara da
uygundur. Bilindigi gibi Cecen-
ingus ©.S.S.C. Brejnev Anaya-
sasl olarak bilinen 1976 Sovyet
Anayasasi’na gore SSCB’ni
olusturan Rusya Sovyet Federa-
tif Sosyalist Cumhuriyeti’ne
bagli bir 6zerk cumhuriyet

1z



statisuinde idi. Bu yasa, guni-
mizde Cecenistan’in Rusya
Federasyonu’na baglanmasina,
yanlis olarak, gerekce gosteril-
mektedir. Oysa Sovyetler Birli-
gi’ni olusturan cumhuriyetlerin
1990’larda birlikten ayrilma-
lariyla SSCB Anayasasi 6nce “de
facto”, sonra da “de jure” olarak
ortadan kaldirilmistir. Nitekim
SSCB’ni olusturan bazi devletler
yeni bir anlasma temelinde yeni
bir baska birligi; Bagimsiz Dev-
letler Toplulugu’nu kurmuslar-
dir.

Bilahare, Cecenistan ola-
yI milletlerarasi bir uyusmaz-
liktan ¢ikarak bir drama donus-
meye baslamistir. Dogu Timor ve
Darfur’a gosterilen ilgi ve ulus-
lararasi kamuoyu olusturulmasi,
buna karsihik Cecgenistan’in
uluslararasi kamuoyunun gozle-
rinden uzak tutulmasi agir insan
hakki ihlallerine, orantisiz gig
kullaniminabasvurulmasinarag-
men “yok sayilmasi” ilgi ceki-
cidir. Cecenistan “kendi kaderini
tayin etme hakk1” bir yana, kendi
halkinin varhgini sirdireme-
yecek konuma dusurdlmastar.
Halbuki uluslararasi hukukta bu
hakkin kullanimi i¢in 6éngdrulen
sartlarinin diger benzer 6rnekler
karsisinda ¢ok daha guclu bir se-
kilde ortaya ciktigi gorilmekte-
dir.

Sovyetler Birligi’nin,
1989 sonrasinda dagilmasi ve
1990’larin basinda, yeni cum-
huriyetlerin bagimsizliklarini
ilan etmeleri ile birlikte, dagil-
manin nereye kadar sirecegi
sorusu akillara takilmaktaydi.
SSCB’nin ilk ayrilan ve taninan
Baltik cumbhuriyetlerine tepkisi
ile diger cumhuriyetlerin ayril-
masina olan tepkisi kuskusuz
farkli olmustur. Orta Asyave G-
ney Kafkas Cumhuriyetlerinin
bagimsizliklarini ilan etmesi
sonrasinda Rusya Federasyonu
sinirina ¢ekilen Rus varhgi, Ku-
zey Kafkas Ozerk Cumhuri-
yetleri ve Tataristan Ozerk Cum-
huriyeti sorunlariyla yiz ylize
kalmistir. Buglnkid Rusya
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Federasyonu’nu olusturan yiz
askin etnik grubun sahip oldugu
bolgelerde yikselen etnik hare-
ketler Rusya’nin sicak ginde-
minde durmaktadir. Zira Tataris-
tan ve Cecenistan Rusya petrol-
lerinin en Onemli kaynaklarini
olusturdugundan Rusya baki-
mindan stratejik bir deger tasi-
maktadir. Tataristan’la yar1 ba-
gimsizlik seklinde anlasmalara
dayanan iliski, Cecenlerle yetKi
paylasimi degil, bagimsizlik ta-
lebi karsisinda daha farkh bir bo-
yut kazanarak savasa donus-
mastir. Kendi parlamentosunu,
mahkemelerini, egitim sistemini,
ordusunu ve kamu hizmetleri bi-
rimlerini  kuran Cecenistan’in
“hukuki konumu” konusu, tartig-
manin uluslararasi arenada da
odaginda olmustur.
Kanaatimizce Cecenis-
tan icin “Kendi Kaderini Tayin
Etme Hakki”ni elde etmek igin
gerekli sartlar olusmustur. Refe-
randumun yapilmasindan, hiku-
metinin kurulmasindan, devlet
baskaninin segilip anayasasinin
yapilmis olmasindan ve bir sire
bagimsiz yasamasindan sonra
uluslararasi arenada higbir tlke
tarafindan taninmamasi ise an-
cak siyasi olmakla agiklanabilir.
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INTRODUCTION

ight of “The Self Deter-
mination of People goes
back from Aristotle’s’

Asia and Caucasian make this
situation even more complex.
Conflicts in the region gained a
new aspect with oil and natural
gas pipelines, Russia tried to

“only the best can be achievechigke these pipelines in its own

creation city governments but
not with huge empires” idea, to
158 city governments definition
in Greece. This is a flexible term
which is still discussed today that
is still being the points in various
international pacts and contracts
and still keeping its importance,
however countries accepted its
existence in international they
still refrain from defining it beca-
use it may damage themselves
and these countries fail to define
their boards as well. Apart from
this, it is useful to make it clear
that right of self determination is
a thing different from the rights
of minorities though they seem
similar to each other. For this
reason, we think that it will be
useful to state that we will only
discuss this matter in terms of
selfdetermination term.
International petroleum
wars between corporations and
problem of pipeline in Middle
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territories, so made strategic
plans against USA and its allies,
got into a bloody war with
Chechnya as they wanted to pass
the pipeline through the boarders
of Chechnya(1).Kremlin gover-
nment, which wanted to pass oil
pipelines from their own
territory, increased pressure on
their neighbours making use of
local conflicts as a reason and
narrowed the fields of new re-
public in this region(2). Its
impossible to discuss struggle of
freedom of Chechnya and right
of self determination regardless
of this situation. However, cur-
rent statues of Chechnya will be
dealed apart from the interna-
tional relationships in this pieces
of work. Though Chechnya has
terrorism, violation of human
rights, genocide that can be de-
aled through international law, in
this work, we will try to inspect
whether Chechnya has right for

Canan KUCUKALI

Judge

self determination or not by
observing the history and current
situation of Chechnya.

KEYWORDS:
Self Determination,
Chechnya,
international Law,
Minorities,

The Caucasus,
Independence



l. RIGHT OF SELF
DETERMINATION IN
INTERNATIONAL LAW

A. BRIEFHISTORICAL
ACCOUNT OF THE TERM

According to right of self
determination, Holland declared
its independence by separating
from Spain in 1581. USA Inde-
pedendence Declaration in 1776
and French Human and
Citizenship Rights Declaration
in 1789 mentioned about this
right and USA became the first
colony to come up with the
request of self determination
because they denied to be
governed by England.(3)

Right of self determinati-
on has been applied in various
countries in law of governments.
People of some regions were as-
ked to choose under which go-
vernments control they would
like to be by referendums. To le-
galize joining of some regions to
France which were occupied by
French troops , referendum was
accepted as a measurement. Ve-
naissin, Sovayen and Nizza
which were occupied just after
the revolution in 1791,1792 and
1793 witnessed referendums to
show all world that without the
will of people in the region, there
would not be a change in he-
gemony ofthere would not be ac-
quisition ofsoil in that cities.(4)

Firstly Bolshevik Doctri-
ne annotated this right as an inter-
national law principle and Stalin
mentioned about the right of
nations hemegony and their right
to separate from other nation
which they are under the control
of and in his book Marxism and
National Matters he defended
that a nation has right of self de-
termination and has right to sepa-
rate from other country totally or
has right to gain right of selfrule.
(5). Several years later Lenin
published “Right of Self Deter-
mination of Nations” and this
principle took its place in “Rights

of Russian People Declaration”
in 1917 and first Soviet Funde-
mental Law in 1918.(6) 6 Lenin
used the term of “Nations right of
self determination” in his works
and expressed that referendum is
the violation of “nations self de-
termination right” and self deter-
mination also covers separatio-
nal. According toright ofselfde-
termination, firstly Finland dec-
lared its independence in 1917
and a year later other countries
bound to Russia such as Estonia,
Letonia, Litvania, Poland, Geor-
gia,Belarus, Armania and Azer-
beijani declared their indepen-
dence.

Intimes of League ofNa-
tions, application field of self de-
termination only covered Europe
and only Czechoslovakia, Hun-
gary and Poland in Middle and
Eastern Europe declared their in-
dependence making use of this
principle. Decision in Aaland Is-
lands trial reflects the general vi-
ew till the acceptance of Charter
ofUnited Nations(7). Same view
continued in United Nations time
and United Nations stated that
Catanga Region which wanted to
separate from Congo in 1961 and
Biafra region with wanted to se-
parate from Nigeria have only
rights to separate from colony
government but not rights to se-
parate from their governments. (8
During World War 11, In Atlantic
Declaration which was publis-
hed by President of England
Churcill and President of USA
Roosevelt in 14 August 1941,
right of self determination was
mentioned of2nd and 3rd articles
and after the war this term ente-
red into the international law.(9)
In Charter of United Nations in
1945, this right was suggested
for all people and in the first
chapter of this pact which regu-
lates the aims and principles of
United Nations, this right was
mentioned as “principle” and in
translation of its from French, it
was translated as “right”. This is
cleary mentioned in 2nd clause

of 1st article and 55th article of
the pact.(10)

B. THE TERM OF SELF-
DETERMINATIONRIGHT
AND FEATURE OF
SELF-DETERMINATION
RIGHTACCORDING TO
INTERNATIONAL LAW

Right of self determinati-
on is in fact the right of determi-
ning the self destiny of a society
or anation(11). This principle al-
so allows the nation to determine
its political regime which cleary
af-fects its social, economical
and cultural life styles(12).

Right of self determina-
tion which means nations deter-
mining their own destiny (droit
des peuples & disposer d’eux-
memes) was existing in prior US
President Woodrow Wilson’s
principles(13). When peace at-
tempts of Germany and Austria
failed in 1917 due to the heavy
condition put by The Alli-
es,Presidend Wilson broadcasted
his 14 principles related to co-
ming peace.He sends a message
to congress to determine the
facts ofpeace, democracy and in-
dependence oftiny nations.

This term which came in-
to existence in late 18th century
with social awareness in Western
Europe and became firmer, was
regarded as aproblem ofnational
authorities of governments in the
past however it is regarded as a
problem of international law
(14).Selfdetermination is among
the main aims ofinternational or-
ganizations especially the United
Nations and Africa Union Orga-
nization.These organizations
intervene to civil conflicts to as-
sure the adhibition of this prin-
ciple.

This right which was
mentioned in Charter of United
Nations in 1945 means “ people
can live under the control of any
government they would like to,
even they can establish their own
government”.This right was only
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granted to those who are under
the colonization of an other go-
vernment and in the process of
decolonization, however today
this right is granted for those who
are under siege and racial go-
vernment and to let them esta-
blish independent govern-
ment(15).

United Nation Security
Councill summarized in 1960
that “self determination in the
right of all people under colo-
nization”. It gained chance to
support the meaning of term by
stating that “Being unprepared in
fields of politics, economy, so-
cial and education, is not a valid
reason for the delaying of
independence”(16).

In accordance with the
basic principles of internation
law “Country borders can not be
occupied” and according to rep-
resentative government theory,
public are various citizens of a
government in terms of ethnicity,
religion, culture and racial. Ac-
cording to this theory, self deter-
mination means the complete he-
gemony of all people under the
reign ofa certain government. As
in liberal democratics, govern-
ments are responsible to provide
equal conditions of ecomonical,
social , cultural situations to all
citizens apart from the right of
self determination.According to
objective criterias such as race,
religion,culture, language, geog-
raphy and social density this de-
finition may be done differently.
As there is not a certain defini-
tion of “public” in objective
measurements in adhibiton of
self determination, self determi-
nation is taken to hand as amatter
ofhuman rights and this requires
that a public with right of self
determination to be accepted in
societies own purview(17).

In 1981, United Nations
report stated that, separate cul-
ture, language, religion and his-
tory awareness and loyalty to
continue social identity and uni-
ting certain piece ofland is requi-
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red measurement to become pub-
lic. To make use of right of self
determination, acceptance on
governemental and international
platform, “getting respecet of ot-
hers” are also required.

Self determination has
created various effects on go-
vernments, socities and regions.
However in early 21st century,
like international system,
meaning and effect of this term
also changes.

At the same time, it also
proved that itselfhas the effect to
create romantic aims, revolutio-
nary ,rebellious and radicalizing
aspect. This right, even, may
change the borders ofa country, a
continent or moreover the whole
international system if it faces a
kind of hegemony or freedom
trend. The most important effect
of it was seen on children, wo-
men and socities as individuals in
Bosnia, Cashmere, Chechnya,
Somalia, Kosovo, Eritre and Pa-
lestine(18) and this situation in
tragedy apart from the strategic
discussions or academic
researches(19).

The related side of inner
organizations of governments
about self determination is the
right to choose ideal government
style for the public without any
other external force or pressure.
In United Nation applications,
granting this right for those ex-
cept from colonized socities , is
regarded contradictory to the
right of not intervening to inter-
nal affairs and national unity.
Continous hegemony of coun-
tries natural resources and right
of choosing government style ,
which also gains an economical
aspect day by day, are also
regarded as parts of right of self
determination by United Nati-
ons.This righy is not limited and
will not last after used once(20).
However, national unity and in-
ternational consistency are re-
garded to have priority in all dis-
cussions related to self determi-
nation and this situation limited

the usage ofthis right(21).

External self determina-
tion expresses right of choosing
government style even including
establishing an independent co-
untry. Itis freedom, in other wor-
ds, to define future and national
status of a society living on a
certain landand sharing similar
features and to have their own
government and hegemony.This
right is limited, can be used only
once.If a colonized society uses
right of self determination, this
rightis lost forever(22).

According to the general
opinion , right of self determina-
tion became international rule of
“use and wont”. It also suggested
that this can be accepted as an
internationaljuscogen(23).

All individuals and gro-
ups living in a democratic coun-
try use their right to determine
their own future by participating
in government. Usage conditions
of this right is determined in ar-
ticle 2625th and 24 October
1970 dated decision of United
Nations. Seperation request of
different ethnic groups, who are
not exposed to colonization, in
multi national countries are not
accepted in government laws.
However ,on same land, if a
society is deprived of judicial
bodies and right to vote and elec-
tion, if governments fail to repre-
sent them, if that society is expo-
sed to pressure, violence and
discrimination, if people are sla-
ughtered, if they are excluded
from budget,if driven away from
the government, iftried to be ter-
minated both culturally and phy-
sically , then right of self deter-
mination is valid out of discus-
sion. And, as a result, they also
gainright to take assistance from
external forces.

Clear application of dis-
crimination, along with racial ap-
plications on a certain ethnicity,
like in Bosnia, where people we-
re tried to be terminated, right of
self determination of this ethnic
group is accepted. On this point,



a group living with equal rights
and participating in governing
the government have no right to
request separation and self deter-
mination. Such a claims is not-
hing other than expression of a
political view(24).

In the process of OSCE
conference, in the first document
of this process, Helsinki Final
Act ,under the headline of “Dec-
laration of principles” it is stated
that “ Due to the right of equality
of people and right of self deter-
mination, all public groups are
given right to determine their po-
litical status both internal and
external, and without any exter-
nal political interruption they
have right to continue their poli-
tical, economical, social and cul-
tural developments. In same
principle, participant govern-
ments are requested to respect to
this right by acting in accordance
with the *“Aims and principles of
Charter of United Nations and
related international law about
the unity of governments”. Right
of self determination are also gi-
ven place in Vienna Document in
1989, “Paris Condition for aNew
Europe” in 1990 and Moscow
Documentin 1991 (25).

In summit of OSCE in
21st November 1990, 34 Presi-
dents and Prime Ministers decla-
red that with “Paris Condition for
a New Europe” separations and
conflict age has come to an end
and new age of cooperation has
began which stands on basic
principles of human and govern-
mental law and democracy. Tur-
key also signed the Paris Con-
dition.

Finally , Turkey, accep-
ted the pacts, known as “Twin
Pacts” in 4th June 2003 accor-
ding to law numbers 4867 and
4868 and these approved pacts
come into operation after being
broadcasted in official journal in
18th June 2003(26) .Right of self
determination gained an univer-
sal feature except from colonized
publics with Pact of Cultural

Law and Pact of Civil and Politi-
cal Rights in 1966 which were
prepared by United Nations and
signed by Turkey. Turkey placed
3 affirmance and 1 drawback for
both pacts. First affirmance whi-
ch was added to both pacts is
related to first self determination
and takes place in first articles of
Twin Pacts, states that Turkey’s
responsibilities from this pacts
will be carried out according to
the first and second articles of
United Nations which define
land unity and national security.
The main source of the principle
of right of self determination
consists of 2nd and 3rd(28) cla-
uses of 1starticle of United Nati-
ons Condition(27) in terms of
international law. The principle ,
the way its in condition, is defi-
ned as the basis of peaceful rela-
tions between governments.
Even before the condition of U-
nited Nations, it was declared by
word leaders such as President
Wilson, Lenin and others, to
direct the reformation of the
world after World War(29). The
principle was also taken into
hand in Atlantic Condition in
1941 and Dumbarton Oak Inter-
view before it took its final posi-
tion in United Nations Conditi-
on. The principle was accepted as
arightin first paragraph of 1st ar-
ticle of International Pact of Civil
Rights(30) and International
Pact of Economic, Social and
Cultural Rights which both came
into operation in same year,
1976.

Right of self determina-
tion was also placed in Europe
Final Actin 1975 which was pre-
viously accepted in OSCE confe-
rence , Declaration of Law Prin-
ciples related to International
Cooperation and Peaceful Rela-
tions, Africa Human Rights Pact
in 1988, Paris Condition for a
New Europe in 1990(31).

Right of self determina-
tion which takes place in many
international and local docu-
ments mentioned above, found

chance to be approved by Inter-
national Court in Nambia, West
Sahra and East Timor(32) trials.
Similarly it was also approved in
Conference of Defining the in-
gredients of Civil Rights which
was help by UNESCO between
1985 and 1991(33).

Before 1990, according
to most ofthe governments, right
of self determination was the
supporter of hegemony equiva-
lence, land unity and indepen-
dence in internal affairs of go-
vernments apart from the
colonized people(34).

Today, same vision is still
valid and governments take res-
ponsibility by signing interna-
tional pacts. Before, only coloni-
zed people were able to make use
of this right however, in late
century, federated republic under
the reign of United Soviet Socia-
list Republic declared their inde-
pendence by making use of this
right(35).

Term of self determina-
tion began to represent not only
the colonized people but also the
native people , however, interna-
tional law placed some conditi-
ons to the usage of right of self
determination by regarding
worlds political and social facts
aswell.

Those countries who
used to be independent but beca-
me dependent to another country
by force have right to use this
right. Conquests of countries be-
fore the prohibition of using for-
ce, are legal according to law.
Baltic republics such as Estonia,
Letonia and Litvania are examp-
les to prior condition. Litvania
and Estonia declared their inde-
pendence in February 16 and 24
in 1918. Letonia declared its in-
dependence in November 18 in
1918. For twenty years these go-
vernments was governed inde-
pendently but in 1939 U.S.S.R
forced them to accept Pact of
Molotov-Ribbentrop and in 1940
they joined Russia.Ukraine and
Belarus(36) gained their
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independence due to old Soviet
fundamental law.2. As Baltic re-
publics were known for a long ti-
me, it made easier. Other count-
ries which made use of Old Sovi-
et fundamental law and declared
their independence faced some
trouble and these problems still
continue today partially. Conti-
nuously talking about Russian
minorities in Ukraine and Ka-
zakhstan, May 1990 events in se-
paration of Azerbeijani and
conflict between ruling and
opposition party in Georgia are
all effects of Russia. Russia
always regarded these countries
as its hinterland. When these fe-
derated and independent countri-
es are evaluated, the reaction to
separation of Chechnya from
Russiawill be understood better.

Right of self determina-
tion is not granted for minorities
and groups but it is granted to co-
untries who are under siege or
colonized(37). This doesn’t me-
an that those countries who are
not exposed to discrimination in
terms of valid law in a country
can make use of right of self
determination(38).

United Nations regulated
right of self determination in 1st
article Pact of Civil and Political
and Economical, Social ve Cul-
tural Rights to stand against colo-
nizing , with international docu-
ments. This term defines that pe-
ople can determine their political
status freely and continue their
economical, social and cultural
process independently(39).

Gaining right of self de-
termination for countries which
can not govern themselves and
under reign of another country is
the main aim of Pact of United
Nations and this makes United
Nations responsible from colo-
nized people however, this does-
n’t show that imprealist nations
have valid responsibilities for
their right of self determination
who are under their reign(40).

76th article of Pact is de-
fined as to make it easier to self
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determination and independence
for countries who are under con-
trol of another country.lt is seen
that this pact is making discri-
mination ;in 76th article B clause
, tow word are use together, ho-
wever in 73rd article which isre-
lated to countries who are non-
autonomous, word freedom is
not used, only self autonomous
word is used. Although it was
suggested to place word freedom
inrelation passage ofpactin San-
Fransisco conference aboutnon-
autonomous countries, this was
not accepted by imperialist coun-
tries and this right was only re-
garded appropriate to countries
who are under the reign of
another country. Declaration of
independences of Morocco in
1956, Tunusia and Algeria in
1962 are based to this right by
United Nations(41).

In United Nations agen-
cies, ending self determination
and colonism was always discus-
sed and these topics were tried to
specified in articles of Pacts. Ap-
plication of United Nations re-
sulted in that right of self deter-
mination is accepted as a rule.
(42).

In 14 December 1960,
right of self determination was
granted to colonized people in-
cluding right of establishing an
independent government with
1514th article of United Nations
council(43). In “Declaration of
assurance the independence of
all colonized countries and peop-
le” right of self determination
was granted for all people howe-
ver in 1starticle, this right was li-
mited only to colonized people
by saying, “people must be under
foreign force, hegemony of co-
lony”. In 6th article of decla-
ration, it is stated that any attempt
which violates national unity
completely or partially is against
the Pact of United Nations. On
this point, whole people of colo-
nized country can use right of
selfdetermination and borders of
colonized country will be the

borders of new established inde-
pendent country. General Coun-
cill proposed to hold a special
committee of 17 members to
grant applying the declaration
without a delay in 27 November
1961, in 1654th article(44).
(XV1). Economical right of self
determination which is stated as
the right to use own natural reso-
urces and use resources freely
was regulated in 2nd article(45).

In 2625th article of Uni-
ted Nations General Councill in
24 October 1970, this right can
be used if an independent nation
is established, or integrated with
another freely and if a political
status is created according to free
will of the people(46). With this
decision, in a multi national
country, if all citizens are treated
equally, if they have civil rights,
ifthey get equal service from go-
vernment and if there is no pres-
sure on people, this represents
national unity and there is no dis-
crimination ofrights. 1fnot, right
of self determination is valid in
all terms.

In section of the declara-
tion about “The principle of eg-
ual rights and self determination
of people” all people have right
to determine their own political
status,continue their economical,
social and cultural process with
any external intervention .All go-
vernment are responsible for res-
pecting this right. All govern-
ment will work hard to end colo-
nism and apply self determinati-
on immediately and United Nati-
onswill help them” (47).

Pact of Organization of
Africa Union also contributed
much in determining this right
and right of self determination
became the most important aim
of this organization. According
to member of this organization,
right of self determination is al-
ways valid in any place and it ac-
cepts no exception and this right
more privileges than prohibiton
of using force, using peaceful
ways to solve problem and right



to be independent in internal
affairs(48).

II. HISTORICALACCOUNT
OF CHECHENS
STRUGGLE FOR
FREEDOM

A. GENERAL VIEWOF
HISTORY OF CHECHENS

Chechens are native pe-
ople of North Caucasia and
Chechnya whose capital city is
Grozni, is surrounded by Strav-
ropol state of Russia in north and
in eastern north and east by Da-
gestan and in south by Georgia.

First documents to men-
tion about Chechens are Arme-
nia, Georgia and Rome-Greece
documents in 3-4th BC. Chec-
hens who joined Alan Horde
Union in AD 1st century, incre-
ased their population in middle
and north Caucasia in
time(49).Caucasia people
gathered around the authority as
tribes. People met in same
government firstly in domain,
khanate After Russia occupied
Astrahan in 1556, Chechnya-
Russia relations began. Russian
troops reached Terek River in
1587 and Sunja River in 1590 but
till 1783 it is seen that Russia
couldn’t go further ahead of
Chechnya.But in 1782 and 1784,
after occupying of Daryal pas-
sage which connects south and
north Caucasia, opening of mili-
tary was of Georgia, establish-
ment ofVladikavkaz city in 1784
and Russia increased its autho-
rity on Transcaucasia after
occupying Georgia, invasion in-
creased. Between 1783-1824
Tsardom regime went ahead
using a systematic way. North
Caucasia cities in that time, were
established as castles of Russia
borders and became military and
commercial centers.

After 1700, Chechens
who faced Russians, participated
in resistance with Dagestan
Chechens and some Circassian

tribes in 1864 till the Sheikh Sa-
mil became prisoner of Russia, ,
in away known as disciplinship.
In 1834, when North Caucasia
Republic was established, high-
lander people get together for
war. In 1859 war ends with vic-
tory of Russia. They were forced
to immigrate from their own co-
untry to Ottoman Empire by Rus-
sia. Some Caucasian tribes such
as Ubih were completely destro-
yed, some regions such as Adi-
gey and Sapsig had no more pe-
ople living. Despite this, Dages-
tan and Chechnya continuously
rebelled and resisted.

When monarchy in Rus-
sia came to an end in February
1917 and Bolsheviks became the
rulers, independence movements
in north Caucasia became more
active and in 11th May 1918,
North Caucasia Republic was
established. This situation was
accepted by Austria-Hungary
and Ottoman Empire, in 8th June
1918, North Caucasia became
ally with them.

In 1917, Declaration of
Rights of Russian revolution was
broadcasted and North Caucasia
and Dagestan Union Central
Committee was established and
in second congres in September
temporary fundamental law was
approved. But troops of czar in
North Caucasia attacked and oc-
cupied Chechnya in 1919. Tho-
ughrebellion which started in the
commandment of Sheikh Uzun
Hadji in September 1919 ended
in Febrauary 1920 succesfully, in
March 1920 Bolshevik seized the
control of Chechnya. Anti Bols-
hevik rebellions in 1920-1921
and 1930-1932 enden with failu-
re. After the complete reign of
Bolsheviks in North Caucasia, in
20th January 1920, Soviet High-
lander Republic was established
which covered Chechen-Ingus,
Osetia, Kabarbey, Balkar and
Karagay regions. After separa-
tion in 30th November 1922
Chechen Self Governing Terri-
tory and in 7th July 1924 Ingus

Self Governing Territory was
established. This two territories
was united in 15th January 1934
under the name of Chechen-In-
gus Self Governing Territory. In
5th December 1936, according to
Soviet Fundemental law, name
of self governing territory beca-
me selfgoverning republic.

During 1941-1942 World
War Il. German troops began on
an assault to take the control of
oil reserves of Grozni. In 1942
German Troops occupied some
regions of Chechen-Ingus Re-
public but they couldn’t enter
Grozni and upon Stalingrad defe-
at, they immediately abandoned
whole North Caucasia. Upon,
with the decision of Moscov in
23rd February 1944, people of
Chechen-Ingus, Karacay and
Balkar were decided to send on
exile from North Caucasia.

In 25th June 1946, Chec-
hen-Ingus Soviet Socialist Re-
public was abolished. Hundred
thousands of Chechen died on
way and new settlements in po-
verty and starvation and illness.
After the death of Stalin in 1954,
Chechens were allowed to return
their hometown. In 9th January
1957, Chechen-Ingus Self Go-
verning republic was established
again.

B. POSTSITUATIONSIN
CHECHNYAAFTER 1989

United Soviets encoun-
tered a rapid collapse process
with glastnost (starvation) and
perestroika (reform) policies. Pe-
ople mentioned about their inde-
pendency requested from vari-
ous republics(50). Baltic Repub-
lics ahead, unions and republic
which formed U.S.S.R began to
declare their independence. In
1990, even federation itself, al-
most all self governing and uni-
ted republics declared their inde-
pendence. In Chechnya, social
opposition was organized under
the name of Chechen National
Congres. Chechen national
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congres which gathered in No-
vember 1990 elected General
Cehar Dudayev as their presi-
dent. An activity of three stages
was accepted in congres. (1. In-
dependence 2. Federation.
3.Caucasia People Federation.)
Upon the pressure of congres,
Chechen-Ingus Self Governing
Republic declared its indepen-
dence in 27th November 1990.
Hegemony meant that all right
and authority was belonging to
Chechen-Ingus Republic in bor-
ders of Chechen Ingus land and
this right and authority could be
used in their own will.

In this time, Parliement
Chairman of Russia Federation
Boris Yeltsin was the supporter
ofhememony struggle ofselfgo-
verning republics in Russia Fe-
deration. In Chechnya, Cehar
Dudayev was elected as presi-
dent in election in 27th October
1991 under the observation of In-
ternational Human Rights Com-
mittee. In 1st November 1991,
new assembly declared the inde-
pendence of Chechnya. Upon
this, Moscov declared state of
emergency in Chechnya in 7th
November and sent troops to
Grozni. However with massive
reaction from people, there tro-
ops were forced to retreat.

While Chechnya was un-
der this process, Ingus People
Congres made referendum about
establishing a new government
under the name of Ingus Repu-
blic and proposed to stay in the
borders of Russia Federation. So,
Ingus Republic was established
by means of right of self deter-
mination. (Ingus Republic is ac-
cepted as one of the units for-
ming the federation in new fund-
amental law.)

Chechnya President Ce-
har Dudayev suggested that their
problems with Russia must be
solved in apolitical way and sug-
gested that oil pipelines and rail-
ways must be used mutually. So-
me meetings were held on this
point. For example, in 21st
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March 1994, Russia president
representative Sergey Feilatov
and Chechnya president Aslan-
bek Akbulatov met in Moscov,
but there were no solid solutions
because Chechnya was a part of
Russia according to fundamental
law and pact between Russia and
Tatarstan were requested to be
model pact for their meeting.

Russia government never
officially announced that they
have accepted Chechnya as a le-
gal government. But payments
which are kept for Chehcnya
from thr budget of Russia federa-
tion began to be paid to temporal
council.

When they have heard
that opposition forces will attack
Grozni, General Staff of Chec-
hnya and temporal council dec-
lared martial in country and mo-
bilization and attack began of
26th November. Opposition for-
ces soon occupied most of Gorz-
ni. Even, with the support of Rus-
sia, opposition forces announced
on Chechnya Tv that they have
seized the control of the country.
But, as itwas before, government
troops soon rushed opposition
forces from country. But for the
first time, government capture
nearly 70 Russian soldiers who
were at the side ofopposition for-
ces and said that if Russia does
not take responbility of these
soldiers, they will execute them.
Upon this situation,Russia in-
directly intervened and made go-
vernment and opposition forces
cease fire, ifthey don’t cease fire,
Russia threatened that they will
declare state of emergency in
Chechnya and will begin military
operations. Yeltsin later anno-
unced that time limit was exten-
den till 15th December. Upon
these process, Dudayev and Rus-
sia secretary of defence Gracev
Vladikavkaz met. In 11th No-
vember morning, Russian troops
entered Chechnya. No result we-
re gained in the meetings.

Chechen Ickeriya Re-
public had no option but to fight

when Russian troops attacked in
11th December 1994, after thou-
sands of Chechens died, in 1996
31st August, Hasavyurt pact was
signed and Russia accepted the
lost and abandoned Chechnya
land. According to this pact
which was signed after the first
Russia-Chechnyawar, both sides
stated that war must be stopped,
disagreements can not be solved
with war, conflicts caused by war
must be solved with peace and
they agreed to end problems bet-
ween Russia Federation and
Chechen Republic till 31st De-
cember 2001 by means of inter-
national rights and law(51).

Aslan Mashadov won
elections in 27th January 1997,
he showed that he accepted the
independence of Chechnya Icke-
riya republic just like Boris Yelt-
sin by signing “Pact of Peaceful
relations between Russia and
Chechnya Ickeriya Republic in
12th May 1997 ; “Cooperation
Pact about Customs” in 12thjuly
1997, “International Pact about
the operating Baku-Charkele-
Novorosisk oil pipelines” and
“Pact of Economical Coope-
ration” between Russia and
Chechnya Ickeriya Republic.
Though it was not announced
clearly, when these pacts are eva-
luated, independence of Chech-
nya which was colonized since
the time of stardom are accep-
ted(52).

Chechnya’s right of self
determination was not given im-
portance by international people
which had been given selfgover-
ning right during tsardom ofRus-
sia and which had been exposed
to exile and every kind of discri-
mination. However some scien-
tists in Russia including Francis
A. Boyle who is one of the inter-
national barristers, said that
Chechnya was accepted with the
pact signed in 1997(53).

Chechnya is one of the
most important countries of Cau-
casiawith itsjeo-strategic positi-
on and economical resources.



Chechens who struggle to survi-
ve for over four centuries , sepa-
rated from united nations with
the collapse of U.S.S.R. After
Chechnya’s independence , elec-
tion of Cehar Dudayev as presi-
dent and acceptance of funda-
mental law, Russia decided to in-
tervene Chechnya.

Russia broke through the
obligations of treaty, didn’t keep
theirword in making up the loses
of war, they didn’t even pay the
cost of pipeline. After attacking
two villages named Coban-mak-
hi and Kara-Makhi in 1999, they
showed Samil Basayev respon-
sible for this assault who had no
official authority in that time and
they attacked Chechnya Ickeriya
Republic for second time in 2nd
October 1999 by alleging blo-
wing up some apartment floors in
Volgograd and Dagestan as
pretenses however these events
are proved to plans ofFSB.

Neighbour countries and
regions were almost bound to
Russia and border with Georgia
was covered with massive secu-
rity walls by alleging “pankisi
events” as a pretense just after
the beginning of the war. USA,
Russia and Georgia made mili-
tary operations many times to
this place and hunted terrorists.
In this way, Russia troops which
count up to two hundred thou-
sand and their staff and Russian
supporter Chechen forces
control the life in thatregion(54).

II.COMPARISON OF
CHECHEN PROBLEM
WITH OTHER EXAMPLES
and CHECHEN THESIS

A.COMPARISON OF
CHECHENEXAMPLE WITH
OTHER EXAMPLES OF
SELFDETERMINATION
RIGHT.

After dispersion of Uni-
ted Soviets in 1991 and Yugosla-
via in 1992, those countries
which separated from these co-

untries declared their indepen-
dence by making use ofthis right.
Important feature ofthese gover-
nments is that they formed the fe-
derated wings of a federal go-
vernment and they were accepted
to possess right of self determi-
nation in previous fundamental
law. For this reason, it is impos-
sible to say todays international
law grants right of self determi-
nation for all countries(55).

Except Baltic Republics
which also include some Turkish
republics, right of self determi-
nation for other twelve Soviet
Republics was place in 72nd ar-
ticle of United Soviets funda-
mental law but this was a dead
article. According to this article,
every union had right to separate
from U.S.S.R. In 1st clause of
70th article in fundamental law,
U.S.S.R was defined as multi
national, federal and united co-
untry according to results ofright
of self determination. Briefly, it
stated that they had established
United Soviets according to right
of nations self determination.
When dispersion process beca-
me inevitable, United Soviets
wished to control this process. To
apply to 72nd article of funde-
mantal law, they accepted regu-
lation in 7th April 1990. Accor-
ding to this regulation, if a coun-
try wants separation 2/3 of peop-
le must demand it, if not, country
will not be able to demand sepa-
ration for 10 years. It is strange
despite regulation that most of
republics set referendums to le-
galize their separation though
they have legal right according to
fundamental law(56).

European Union and its
members in that time showed
theirreaction to this event by hol-
ding a meeting with twelve mi-
nisters of foreign affairs in 16th
December 1991 and accepting
the existence of these republics
by declaring a declaration of
principles.In this declaration of
principles, members showed the-
ir loyalty to Helsinki Pact, Paris

Condition and especially right of
self determination and they eva-
luated that dispersion of Yugos-
lavia and United Soviets were
made eben faster with the effect
of every nations right of self de-
termination. According to these
principles, if new republics want
to be accepted in international
arena, they have to be respectful
and obedient to law, democracy
and civil rights, rights of ethnic
orminor groups in country. Right
of self determination was beco-
ming more interesting with unu-
sual democratic rules. External
right of self determination was
bound to respecting the right of
internal self determination of se-
parated republics and this was
the first time in world that con-
nection of external and internal
right of self determination was
made inevitably connected(57).

Upon these events in
United Soviets, international or-
ganizations adopt the principle of
national unity and and they adop-
ted the principle that this right
will be applied under the limitati-
ons ofnational unity and Repub-
lic’s borders will become as it
used to be before dispersion and
sides will be able to change their
borders according to their own
will. “Uti possidetis juris” which
meant prohibition of changing
the official borders during the es-
tablishments of new govern-
ments,(58) is understood in a
way that this right can only be
applied in the borders of colo-
nized countries.

In contemporary political
application, right of selfdetermi-
nation, regarded almost limited
to people who lived or still living
under the colony of Western im-
perial governments. For examp-
le, itwas almost accepted univer-
sally that Kurds in Iran and Iraq
and Tamils in Srilanka nd Eritres
in Etiopiahad no right for self de-
termination however Eritre dec-
lared its independence in 24th
May 1993 by making public refe-
rendum(59). For separation of
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Northern Irag Kurds, there are
preparations made beginning
from federal government. In first
mutual article of United Nations
“twin pact” , Helsinki Final Act
in 1975 , in 8th article and other
documents of OSCE, it became a
rightjust not to end colonism but
it became areviving right. When
this term is taken into hand with
its forensic features, it is a right
out ofdoubt(60).

Some commentators re-
gard Kosovo and Chechnya
events similar however they sta-
ted that International union reac-
ted both events differently, in
Kosovo , they granted Albanians
their right of self determination
but in Chechnya Russia used for-
ce and Chechens right of self de-
termination was not accepted,
conditions of right of self deter-
mination were no provided and
these commentators evaluated
that; 1.Some methods must be
found to solve problems between
minorities who defend that it is
not fair to prevent using right of
self determination; 2. Those who
defend right of self determina-
tion reflect the ideas majority
(61). Force may applied as a final
remedy.2. Canada Court made
same evaluations for Quebec re-
gion.

However, when all these
process is evaluated, it is seen
that international union is incon-
sistent. International union
which let Bosnia, Slovenia and
Croatia separate from Yugosla-
via by using force but they didn’t
approved the separation of Koso-
vo and Montenegro, now began
to accept the existence of these
countries. Some examples such
as Chechnya and Abhazia were
never given assistance and let
alone. Here, it can be said that in-
ternational policy and power ba-
lance had effect on this point.

In discrimination of Ko-
sovo and Chechnya, Yugosla-
via’s being a poor country and
being governed by guilty Slobo-
dan Milosevic, importance of
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Russia’s economical and mili-
tary power and right of veto of
United Nations , had effects(62).
Including previous USA
president Bill Clinton, many pe-
ople said that this is Russia’s in-
ternal problem and they didn’t
intervene Russia’s using dispro-
portional power, Chechens being
evaluated as related to interna-
tional terrorism and using 11th
September a matter of propagan-
da and using prohibitied wea-
pons, killing Chechen leader in
cross border operations(63).
However, minister of internal af-
fairs Alexander Lebed, in the na-
me of Yeltsin, and Cehar Duda-
yev sighned a pact and this even
shows that Chechnya’s condition
is so different that it can not be
compared with East Timor.

2. BASIS OF CHECHENS
CLAIMSAND THESIS

According to Russian
thesis, Chechnya is not a fede-
rated republic and Chechnya is a
self governing territory. It means
itisnot a founder state. However,
other federated governments are
accepted as founder states. Rus-
sia couldn’t prevent the right of
Chechens self determination
despite the promises they gave
since 1991, meetings, economi-
cal limitations and force they
applied, but they brought limita-
tions to all politics, law, freedom
of expression of Chechens as
well as all Caucasia people and
this resulted in massive financial
and vital damage to both Chec-
hens and Russian democracy.
There is not only single reason
under this problem, oil, natural
gas pipelines, and military forces
are reasons ofthis problem(64).

Russia violated the Ge-
neva Pact in which Russia was a
side.Russia fundamental law co-
urts dediced in 31.07.1995 that
Russia violated 1977 dated II.
Protocol of 1949 Geneva Pact
and 15/4 article fundamental
law(65).

Chechens thesis claims that, they
are self governing territory and
according to Soviet fundamental
law, those groups whose popula-
tion is more than one million
must be granted the right of self
determination and Chechens
used this right. Apart from this,
they continuously stated that,
they were sent to exile two times,
they face discrimination in front
of all Russian people and their
territory was always occupied by
using force and weapons and for
these reasons they have right of
selfdetermination.

Chechnya’s declaration
ofindependence is appropriate to
international law. According to
Soviet fundamental law in 1976
which was also known as Brej-
new Fundemental law, Chechen-
Ingus Self Governing republic
was a self governing republic
which was bound to Russia Sovi-
et Federative Socialist Republic.
This law is shown as reason for
Chechnyabeing bound to Russia
today. However, when republics
of United Soviet separated from
U.S.S.Rin 1990, U.S.S.R and its
fundamental law was abated. So-
me governments forming
U.S.S.R , established Indepen-
dent Governments Union with a
new pact. One of the republics
wihich formed United Soviets,
Russia Federative Socialist Re-
public , similarly changed its old
law. Last parliament ofunion had
already been closed by forces of
Yeltsin and government was or-
ganized again in new elections
and fundamental law. As old law
of U.S.S.R was abated, new law
had to be found to legalize the re-
lations of self governing territo-
ries. On this point, in 31st March
1992, “Pact of Share of legista-
tion and authorization between
ruling republic in Russia and Go-
vernment Federal Agencies” was
signed. As old Russian law was
out of date, it is legal to create a
new law for federative republics.
After 11th September, u Sa ,with
anti terrorism movement,



thought that by making Chechn-
ya prohibited for all kinds of
press and declaring war of Chec-
hnyas independence as an instan-
ce of terrorism, they could cover
up their was crimes(66). World
press’not seeing Chechnya, Rus-
sia preventing the free press and
showing ladrones as Chechen
leaders and executions of Chec-
hens legal government leaders
were not enough to solve
problem(67).

E.C.H.R, made Russia to
pay amends because they viola-
ted human rights and 2nd article
of pact, related to right of living
and with violation of 1st article
Russia violated the right of pro-
perty after some Chechens appli-
ed to court whose relatives were
either killed or tortured.(68)68
Conflicts in region became dead-
lock as Russia used force regard-
less of international law and re-
garded this issue as their internal
problem(69).

Tatarstan ve Chechen In-
gus Republics didn’t signed the
pact of Russia Federation and
these two republics didn’t join
the new fundamental law poll
and parliament elections in 12th
December 1933. (Tatarstan Re-
public later signed a pact with
Rusia Federation and joined the
federation). On this point, there
is not apact that shows Chechnya
bound to Russia Federation ; for
thisreason , there is no legal basis
for solution of Chechnya in bor-
ders ofRussia.

RESULT

Today, right of self deter-
mination which is granted inter-
nationally, seem very spread but
in application it is very limited.
On the other hand, right of self
determination , standing on basis
of international policy, environ-
ment, strategy, economics, law
and culture, became a pheno-
menon gaining more importance
day by day in this global world
which provides instant info sha-

ring and other facilities. On this
point , solid problems are faced
related to right of self determina-
tion; Leadership aims strategi-
cally on a hand and on the other
hand, need of time , human and
instrumental cost to get efficient
result. This conflict between dif-
ferent and multi dimensional si-
tuation undermines the legal so-
lutions ofthis problem(70).

After the end of cold war,
movements of declaration of in-
dependence increased and right
of self determination became an
outstanding matter in all over the
world. In time, it showed spread
and covered minorities of natio-
nal, cultural, religious and lingu-
istic also effecting the right ofin-
dependent anti racist countries.
Seperation of Baltic Republics
from United Soviets and dispe-
rsion of U.S.S.R, disunion of
Czechoslovakia, union of Ger-
many, separation of Eritre from
Etiopiaand dispersion of Federa-
tion ofYugoslaviaare all outstan-
ding events of this period. Apart
from this, as we mentioned abo-
ve, its power of creating roman-
tic aims and effect of revolutio-
nary, rebellious and radicalizing
are out of doubt anymore. This
right may even change borders of
a country is it experiences a kind
of hegemony of independence
trend, may effect a continent or
all international system. The
most influential effect of it was
seen on children , women and
families in Bosnia, Cashmere,
Chechnya, Somali, Kosovo, Erit-
re and Palestine(71) that this sit-
uation is something dramatic let
alone its being target of strategic
and academic studies(72).

Unless international so-
ciety denies or avoids doing app-
roaches which can threat the
existence of international law,
there will no no peace, justice
and security in international are-
na. Treating equally to the indivi-
duals at same level is the most
fundamental principle ofthe law.
International relations which are

regarded as basis of international
law and similar approaches aga-
inst similar events make interna-
tional society and international
law trustable.

Those governments
which separated from U.S.S.R
upon dispersion of this country
stated that they declared their in-
dependence according to right of
self determination. An important
feature of this new governments
is that, they formed the wings ofa
federated government peviously
and they were granted right of
self determination according to
Soviet Fundemental law. It is
also seen that Chechnya fulfilled
its right of to make referendum,
governing a certain piece ofland,
making pacts with other coun-
tries, creating its own council to
provide security, education, he-
alth and judgement services as
these rights were given in Soviet
law. This situation even lasted for
5years.

“Right of international
self-determination” is aright that
was granted in early 20th century
as well as in Universal Declarati-
on ofHuman Rights, Helsinki Fi-
nal Act and Paris Condition. Ac-
cording to this law, right of Chec-
hen people’s freedom is result of
is legal right and this right can not
be handed over to other authori-
ties. People are responsible for
respecting the expressing this
rightby elected agents.

Declaration of Chechn-
ya’s independence is also appro-
priate to existing international
norm and law. As known, Chec-
hen-Ingus was a self governing
republic bound to Russia Soviet
Federative Socialist Republics
which formed U.S.S.R according
to 1976 Soviet fundamental
which was also known as Brej-
nav fundamental law. This law is
given as areason for Chechnya’s
being bound to Russia Federa-
tion today, though mistaken. Ho-
wever with dispersion of Soviet
Union in 1990, Soviet Funde-
mental law was also terminated

129



as de facto and de iure. As a re-
sult, some governments which
formed U.S.S.R created a new
union ; Independent Goverments
Union.

Problem of Chechnyabe-
came not an international disag-
reement but a tragedy. Creating a
public opinion in East Timor and
Darfur and interest shown is very
interesting as Chechnyawas kept
out of sight of international opi-
nion and disproportional power
was used there. Let alone having
right ofselfdetermination, Chec-
hnya was driven in such a situa-
tion that they couldn’t continue
their existence. However it is se-
en in international law that these
rights are granted firmer to some
other countries.

Upon dispersion of So-
viet Union in 1989 and decla-
ration of new republics in early
19907, it was wondered how
long these dispersion would con-
tinue. U.S.S.R’sreaction to Bal-
tic republics which where first to
separated and accepted , was Su-
rely different from reaction to co-
untries which separated later. Af-
ter Middle Asia and South Cau-
casia Republics had declared the-
ir independence, Russia which
withdrew to Russiaborders faced
problem of North Caucasia Self
Governing Republics and Tata-
ristan Self Governing republics.
Ethnic movements in regions
where these ethnic live , these
ethnic groups which count more
than one hundred and form to-
days Russia Federation, are on
Russia’s hot agenda. Tatarstan
and Chechnya have strategic im-
portance for Russia as they are
the most important petroleum re-
sources of Russia. Tatarstan was
granted half independence ho-
wever when Chechnya requested
independence situation gained a
new aspect and changed into a
war. Chechnya’s condition in
terms of law became focus of in-
ternational discussion, which
created its own parliament, co-
urts, education system, army and
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public services.

In our opinion, Chechnya have
required conditions to use their
right of self determination. If
Chechnya’s existence is not
accepted by any governments in
international arena after making
referendums, establishing
government, electing a president
and living independent for some
time , only aim of this approach
can be political.
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DAS INTERNATIONALE RECHT AUF
SELBSBESTIMMUNG UND DIE FRAGE
TSCHECHIENS AUS DER POLITISCHEN PERSPEKTIVE

Ass. Doz. Dr. Abdilkadir AKIL

Canan KUCUKALI

Istanbul Handels Universitat juristische Fakultat
Internationale juristische Hauptfach Abteilung

EINFUHRUNG

D as Recht der Volker auf

Selbstbestimmung  (The
Self-Determination of  Pe-
oples)”, nach dem Denker Aris-
toteles aus der Antike, bezieht
sich der Gedanke

“Das Erreichen erfolgt
nicht mit grofien Imperatoren,
sondern besser mit den Stadt-
Staaten” auf die Beschreibung
der 159 Stadt-Staaten in Griec-
henland. Dieses Konzept, welc-
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hes mit ihren verschiedenen in-
ternationalen Vereinbarungen
und Abkommen immer noch
aktuell und unterliegen sind, ist
ein solches flexibles Konzept,
wobei Lander ihre internationa-
len Rechtsvorschriften anneh-
men, aber mit ihren Gedanken,
dass sie ihren eigenen Bedin-
gungen schaden, meiden sie es
ihre  Definitionen herzustellen
und aufgrund der unbestimmten
Grenzen entwickeln sich Dis-
kussionsthemen in unserem All-
tag. DarUber hinaus ist hinzu-

Richter

weisen, dass egal wie sehr sie in
sich verflochten sind, die Kon-
zepte des Rechts der Selbstbes-
timmung von der, der Minder-
heitsrechte unterschiedlich sind.
Aus diesem Grund wird unser
Thema hier nur im Rahmen des
Konzepts der Selbstbestimmung
betont werden.

In Zentralasien und den
Kaukasus-Staaten erschweren
Olkriege und Rohrleitungen die
staatlichen, nationalen und
zwischenbetrieblichen Probleme.





