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Hanefi Mezhebinde irade Beyarunda Gereken Ses Seviyesi (Satig Akdi Grnegi)

Oz » Bu calismada, Hanefi mezhebi cercevesinde ses seviyesinin genelde iradeyi ifade etmesi, 6zelde ise satim
akdine tesirinin belirlenmesi hususu ele alinmistir. Oncelikle literatiirde ses seviyesinin iradeyi ifade etmesine iligkin
genel kural tespit edilmeye calisilmis ardindan mali islemlerden &zellikle de digerlerine kiyas edilebildigi 6l¢iide
satim akdinden 6rnek verilmeye calisilmstir, ilk olarak satim akdinde konusmanin gerceklesmis olmasi ydniiyle sart
kosulan ses seviyesi ele alinmis, ardindan bu sartin ileri siirtildiigii bazi kurallar agiklanmaya caligilmistir. Bu
calismada bir dizi sonuglara ulasgilmistir, Bunlardan en énemlisi, Hanefi hukukgularin iradeyi ifade etmesi yoniiyle
ses seviyesinde dayandiklar1 temel hususun, namazdaki kiraatin gizli veya acikligini tayin eden ses seviyesi
olmasidir. ilk kez hicri 4. asirda satim akdindeki ses seviyesinin belli bir diizeyde olmasi gerektigiyle ilgili goriis
belirten Eb{i Nasr el-Belh’dir. Satim akdinde belli bir ses seviyesinin sart kosulmasi, baz1 kurallarla diizenlenerek
hicri 6. ve 7. asirlarda da devam etmistir. Sonraki dénem fakihlerden bazilar1 bu kurallari kabul ederken bazilar1 da
bu kurallara itibar etmemistir.

Anahtar Kelimeler: Fikih, Akitler, irade, Satim, Ses, Isitme.

The Degree of Sound Required To Express Will in the Hanafi Doctrine (the Sales Contract as a Case Study)

Abstract » This study deals with the question of determining the degree of sound required in the expression
of will in general and in the sales contract, especially in the Hanafi doctrine. The study moved from top to bottom;
it began to reveal the origin on which the sound was based in the expression of will in general. It then moved on to
offer a model of financial transaction contracts, particularly the sales contract. Then it moved to indicate the
position and directions of the Hanafi scholars. This study concluded with a series of results, the most important of
which is: the essentials on which Hanafi scholars based their expression of will on was the limit of speaking out and
being murmuring while reading in prayer. The first mention of the requirement of a degree of sound in sales contract
was in the 4th century AH by Abu Nasr al-Balkhi. The Hanafi scholars agree on the requirement to hear the voice
with a difference among them in determining the scope of those covered by this term.

Keywords: jurisprudence, contracts, will, sale, voice, hearing.
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Hanefi Mezhebinde irade Beyaninda Gereken Ses Seviyesi (Satis Akdi Ornegi)

Dr. ibrahim ALBAKKAR

Genis Ozet

insan iradesi igsel ve gizli oldugundan ser’i etkisinin dogabilmesi i¢in kendini ifade eden
miistakil ve harici bir goriintiiye ihtiyaci vardir. Bu goriintiiniin ise ¢ok sayida ve gesitli yollar:
bulunmaktadir. Bu yollardan en énemlisi “lafiz”dir. Lafiz karsilikli konusmalarda asil olup, soz
sahibinin maksadini beyan etmede kesinlik arz etmektedir. Bunun igindir ki tizerine birtakim
hiikiimlerin bina edildigi bu konuda fakihler lafzi tabirlerde sesin seviyesine 6zel bir ehemmiyet
vermiglerdir. Ornek olarak, onlarin namazdaki kiraatin gizli ya da A4sikdr olmasi etrafinda
durduklarini ve sesin asikar ya da gizli olmasini namazin sihhatiyle ilintilediklerini goriiriiz. Kulun
rabbiyle baglant: hali olan namazda durum buysa insanlarin sosyal hayatinda karsilastiklar:
bosanma rec‘at ikrar istisna malf isler gibi konularda iradelerini gésteren sesin seviyesi hakkinda
arastirma yapmalar1 dogaldir. Bunlarin 6niinde genel olarak akitlerin saglamligini saglayan irade
beyanlari ile 6zel olarak satis akitleri gelir ki bunlar giinliik hayatin vazgecilmezleri olup tizerlerine
bircok hak ve gorevler terettiip ettigi bilinmektedir. Biitiin bunlarin yaninda muamele akitlerinde
insan iradesinin ifade edilmesi farkli taraflar arasinda ortaya ciktigindan dolayr bu lafzin
muhataptan muhataba yoneltilirken belirli bir sekle biirtinmesi muteber kabul edilmesini
saglayacaktir. Ciinkii muhatap bu ifadenin tamamlayicisi durumundadir. insandan sudir eden ses
ise siddetlilik, zayiflik, seslilik ve gizlilik bakimlarindan degistiginden bu noktada akla gelen soru
“Bu muteberligin gerceklesebilmesi icin gereken ses seviyesi ne olmalidir?” sorusudur. Iste bu
calismamiz bu sorunun ardina diismekte ve Hanefi mezhebi alimlerince bu sorunun cevabina
odaklanarak “Hanefi mezhebinde genel anlamda ve 6zel olarak satis akitlerindeki irade beyani
sirasinda aranan ses seviyesi” konusunu ele almaktadir. Calismamiz 6ncelikle genel anlamdaki irade
beyaninda ses seviyesi belirlemedeki dayandigi temeli ortaya ¢ikarmakla baslamistir. Akabinde bir
mali muamele olan akitlerden satis akdi 6rnegi vererek -bu agidan diger muamele akitlerini de igine
alacak bicimde- bu akitteki belirli ses seviyesinin sart kosuldugu konudan bahsetmektedir. Ardindan
Hanefi fakihlerinin bu konudaki y6nelim ve konumlarini agiklamaya baslamaktadir. Bunun
akabinde bu sartin yol agtig1 kurallar ve kaidelerin agiklanmasina gegilerek naklettikleri bilgilerin
sihhatini incelemeden sadece nakille yetinilen mezhep ici nakillerin durumu gézden gegirilmistir.

Bu ¢alismamizda ortaya koydugumuz sonuglar: séyle 6zetlemek miimkiindiir:
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1. Hanefi fakihlerinin irade beyaninda dayandiklar: temel namazdaki asikarlik ve gizlilik
siniridir. Bu hususun tizerinde ihtilaf edilmis olup bazilari harflerin diizgiin ¢ikartilmis olmasini
bazilari ise kisinin kendisinin sesini bizzat duymus olmasini esas alirlar.

2. Fikih kitaplarindaki 6rneklere bakinca namazdaki asikarlik ve gizlilik siniriyla diger fikhi
tabirlerdeki ses seviyesini birbirine kiyas ederek bu konuda bir degerlendirmeye gitmek tartisiimasi
gereken bir husus oldugu ortaya cikmaktadir. Ciinkii iradeyi beyan meselesi yerine gore
degisebilecek bir konudur. Namazla kiyaslanmasi uygun degildir.

3. Sesin belirli bir seviyede olmasi konusundaki ilk gériislerin Hicri dérdiincii asirda Ebu Nasr
El-Belhi tarafindan ortaya atildig1 dogru olup, Hanefi kitaplarinin cogunda gectigi gibi Hicri altinci
asirdaki Alauddin es-Semerkandi tarafindan ortaya atildig1 dogru degildir.

4. Hanefi fakihler satis akitlerinde belirli bir ses seviyesini sart kosmuslardir. Bazilar: sesin
baskalari tarafindan duyulmasini, bazilar: ise bizzat satis1 yapanin (akit) kendisinin duymasin sart
gormiislerdir. Bu sonuncularin Nesefi'nin el-Muhitu’l-Burhani yazarinin tercihi olarak naklettigi
bilgiden etkilendigi asikardir. Halbuki bu bilgi dogru olmayip el-Muhitu’l-Burhani yazari bu goriisii
tercih etmemistir.

5. Satis akdinde belirli bir ses seviyesinin sart goriilmesi Hicretin alt1 ve yedinci asirlarinda bazi
kural ve kaidelerle birlikte s6z konusu edilmistir. Bu kurallarin bir kism1 -meclistekilerin isitmesi
kurali gibi- halef ulema tarafindan kabul gérmiis, bazilar1 ise -alan ve satanin birbirlerini gérmeleri
kural: gibi- kabul gérmemistir.

6. Herhangi bir meselede ister tek bir mezhep isterse tiim mezhepler diizleminde icma
oldugunun nakli iyice incelenmesi gereken bir husustur.

7. Bu ¢alisma boyunca bazi kitaplarda 6nceki kitap ve ulemadan nakil seklinde karsilastigimiz
bir¢ok nakili inceledigimizde nakledicinin bilginin sthhatini incelemeden naklettigi hususunu tespit
etmemiz kaginilmaz olmustur.

Anahtar Kelimeler: Fikih, Akitler, irade, Satim, Ses, Isitme.
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The Degree of Sound Required To Express Will in the Hanafi Doctrine the Sales
Contract as a Case Study

Dr. ibrahim ALBAKKAR

Extended Summary

The will is one of the psychological things that are introverted, and for this will to produce the
legitimate effect, it had to take an independent external appearance through which it is expressed,
that is because it is a sign of the owner's purpose and his originality to talk. Therefore, the jurists
paid special attention to demonstrating the degree of sound required in verbal expression, and that
is because of the judgments that this apparition is based on. For example, we find scholars looking
for the vocality and concealment of reading in prayer and linking the effect of that vocality or
concealment to its validity. Suppose this is the case in prayer, which is a link between the
worshipper and God. In that case, it is a matter of the first instance that there should be an effect of
voice in expressing the will in people's relationships, such as divorce, return of the wife,
recognition, exception, financial transactions, and other relationships. However, at the forefront of
those relationships is the will to conclude financial contracts in general and the sales contract in
particular because of its frequent practice in daily life and the consequent rights and duties of such
a practice.

Since the will in transaction contracts falls between multiple parties, this word had to take a
certain picture while directing it from the person addressing to the person who managed to be
considered because the addressed party was the complementary part of this expression.

The question arises here: What degree of demonstration is required for this consideration to
be achieved? It is well known that the degrees of sound that come from man vary in intensity,
weakness, orality, and timidity.

This research comes to answer this question as decided by Hanafi scholars. It addressed the
study of determining the degree of sound required in the expression of will in general and in the
sales contract, especially in the Hanafi doctrine. The study in view has moved from top to bottom;
it began to reveal the origin on which the voice level was based in the expression of will in general,
and then moved on to present a form of financial transaction contracts, particularly the sales
contract. The rest of the other transaction contracts of this kind can be measured against this
contract. I talked about the emergence of talk about requiring a certain degree of voice in this
contract and then moved on to the statement of the position and trends of the Hanafi jurists. I then
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moved on to the view of the controls that are required and revealed some of the sayings in the
doctrine that the scholars had merely conveyed from their previous scholars without investigating
the validity of those sayings.

This study came out with a set of results:

1. The origin on which the Hanafi jurists based the expression was the limit of vocality and fear
in prayer, and this issue is controversial; some simply correct the letters, and others have required
that the person himself be heard.

2. After presenting examples of texts from different doctrinal doors, it is clear that the transfer
of a breaking threshold between the limit of speaking and the lowering the voice during prayer and
the conditional degree of sound in other expressions is a matter of consideration, as the expression
of will varies the degree of sound required by the context.

3. The first mention of the requirement of a certain degree of sound was in the 4th century AH
by Abu Nasr al-Balkhi, not as was rumored in most books that in the sixth century by Aladdin
Samarkandi.

4. The Hanafi scholars require a certain degree of voice in the sales contract; a group of them
requires that the voice be heard for others, and another group of them are content that the
contractor can hear himself, but this latter team appears to have been influenced by Al-Nasfiyye
who conveyed what Al-Burhani of The Muhit regarding this statement, and it was found through
the research that the Al-Burhani did not outweigh this.

5. The requirement of a certain degree of voice in the sales contract has passed in the sixth and
seventh century AH by referring to some controls, some of which have been received by
approvement by the succussing scholars, such as that those attending the discussion can hear
clearly and the voice should be understood. Some conditions have not been totally accepted, such
as that the contractors can see each other.

6. Transferring the consensus on an issue - whether at the level of a certain doctrine or at the
level of all doctrines - needs to be re-examined and investigated by scholars.

7. The presentation made during this research to the stages of the sales contract shows us that
some of the issues and events that have been mentioned in some books by means of quoting have
already been carried out without verification of their authenticity.

Keywords: jurisprudence, contracts, will, sale, voice, hearing.
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