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I Ahmad HERSH

Distinguishing Characteristics of Takaful Insurance in Comparison
with Conventional Insurance

Abstract:

Takaful insurance, with its continuous development in recent years, however,
a large number of members of Muslim societies still refrain from dealing with Takaful
insurance companies. Indeed, many of them do not see a difference between takaful
companies and traditional insurance companies, hence the problem of the study
emerged by clarifying the differences The distinction between Takaful and
conventional insurance companies.

This study aims to explain the most prominent characteristics of takaful
insurance that distinguish it from conventional insurance. The study also seeks to
clarify the foundations of the work of Takaful companies that distinguish it from other
traditional insurance companies. In order to achieve the aim of the study, the
researcher will use the inductive and descriptive approach to trace the most relevant
writings and make use of them in determining the mechanisms of takaful and
traditional insurance. The study also follows the analytical and deductive approach to
conclude the most prominent differences between takaful and traditional insurance.

The researcher divided the study into several sections: In the introduction, the
study mentioned the general framework of the topic, such as defining the goal of the
research, its problem, and its questions. In the first section, the study clarified the
concept of takaful insurance in the Arabic language and idiomatically, the concept of
a legal insurance contract, the characteristics of the takaful insurance contract, the
evidence for takaful insurance in law, and the aspects of agreement and similarities
between takaful companies and traditional insurance companies. In the second
section, the study highlighted the differences between takaful and conventional
insurance, explaining the effect of these differences in contracts and procedures, and
the relationship between the parties to the takaful insurance. Finally, the study
mentioned the conclusion, recommendations and references.

The study showed at the beginning the most important aspects of agreement
between Takaful and conventional insurance, which are: Takaful and conventional
insurance companies are subject to the companies' laws in their countries, and the
regulations and instructions. The Takaful and the conventional insurance companies
share in common that they are subject to the supervisory authorities in the state,
especially the Central Bank, as well as both of them carry out insurance work and
provide various insurance products, even if the legal and legal adaptation for them
differs. They also agree that dealing with the two companies requires the existence of
a contract whereby the subscriber pays an insurance premium despite its different
names, adaptation, amount, or continuity, as well as their subjection to single taxes
and fees from the state, and their mandatory reinsurance.
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The study showed that the most important differences between takaful
insurance and conventional insurance are that the takaful insurance contract is a
donation contract (Tabarru contract) , unlike conventional insurance, which is a
contract of exchange (Agad al-Muawadat), as it differs in the relationship between
shareholders and participants It is limited to a commercial netting relationship, where
the company's client buys the traditional insurance policy, while their relationship in
the takaful companies is based on Mudarabah or Wakala for a fee in exchange for the
company’s carrying out all the company's technical and administrative work.

There are fundamental differences related to the commitment of the Takaful
companies to the Sharia rulings, while the traditional insurance companies include
uncertain (Garar), ignorance, gambling, and forbidden transactions. Also, there are
differences related to the basics of insurance coverage, so insurance cannot be on
interest-based debts or usurious bonds, just as it is not permissible to insure interest-
based institutions, and institutions of moral and commercial corruption, while the
various traditional insurance companies create insurance forms whose primary
purpose is to achieve profit without a consideration of the legality factor and the moral
perspective. There are differences related to the technical aspect, such as different
operating mechanisms and procedures, mediation in the company's work, insurance
premiums, profitability in contracts and cash reserves. There are differences related to
the insurance surplus that belongs to the shareholders of the traditional companies,
while the insurance surplus in the Takaful insurance companies goes back to the
subscribers and their fund. Takaful insurance companies are also distinguished by
having a Sharia supervisory board to audit the company's activities legally and
supervise its work, while traditional companies do not include such a body.

Key words: Islamic Finance, Takaful Insurance, Insurance, Takaful, Insurance
Surplus, Cash Reserves.

Tekafiil Sigortasini Geleneksel Sigortadan Ayiran Ozellikler

OZ:

Tekafiil sigorta sektoriiniin siirekli gelismesine ragmen, ¢ok sayida Miisliiman
topluluk iiyesi, tekafiil sigorta sirketleriyle islem yapmaktan hala kagmmaktadir.
Hatta c¢ogu, onlarla geleneksel sigorta sirketleri arasinda herhangi bir fark
gormemektedir. Bu nedenle tekafiil sigorta sirketleri ile geleneksel sigorta sirketleri
arasindaki belirgin farkliliklar: vurgulayan bir ¢alisma ihtiyact ortaya ¢ikmustur.

Bu calismada tekafiil sigortacithgini geleneksel sigortadan ayiran en belirgin
dzelliklerin aciklanmasi, bununla birlikte tekafiil sirketlerini diger geleneksel sigorta
sirketlerinden ayiran is esaslarina da agklik getirilmesi amaglanmaktadir.
Arastrmaci, arastirmammn amacina ulagsmak icin tiimevarmmsal ve tammlayic
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yaklasimu benimseyerek ilgili yazilardan one ¢ikanlan takip etmis ve bunlardan
tekafiil ve geleneksel sigortanin ¢alisma mekanizmalarint belirlemede yararlanmugtar.
Ayrica galisma tekafiil ile geleneksel sigorta arasindaki en belirgin farklari tespit etmek
igin analitik yontemi ve tiimdengelim yontemini kullanmustar.

Calismanm hedefini gergeklestirmek i¢in makale ¢esitli konulara ayrilmigtir.
Giris kisminda arastirmanin hedefi, problemi ve sorularimi tanimlayarak konunun
genel cercevesi ele alindi. ilk boliimde sozliik ve terim anlamiyla tekafiil sigortast
kavrami, yasal olarak sigorta sozlesmesi kavrami, tekafiil sigorta sozlesmesinin
dzellikleri, tekafiil sigortasinin seri delilleri, tekafiil sirketleri ile geleneksel sigorta
sirketlerinin ortaklik ve benzerlik yonleri ele alinmistir. Calismanin ikinei boliimiinde
ise tekifiil sigortas: ile geleneksel sigorta arasindaki en belirgin farklar, bunun
stizlesme ve islemlere etkisi ve taraflar arasindaki iliskinin tekafiil sigortas: siirecine
uyarlanmasi ele alinmistir. Daha sonra c¢alisma sonuglar, dneriler ve kaynakga
kisimlariyla sonlandirilmistir,

Bu calisma baslangic olarak tekafiil sigortas: ile geleneksel sigorta arasindaki
ortaklik yonlerini gostermistir ki bunun en &nemlilerinden biri; sirketlerin
iilkelerindeki sirketler kanunlarina ve buna bagh y&netmelik ve talimatlara tabi olmasi
gibi tekafiil ve geleneksel sigorta sirketleri, basta merkez bankasi olmak iizere
iilkedeki diizenleyici kurumlara miistereken tabidir. Kanuni ve seri sartlan farkhihk
gosterse de her iki kurum da sigorta isi yapmakta ve cesitli sigorta tirtinleri
sunmaktadir. Anlasmanin ortaklik yonlerinden bir digeri, yontemler ve geri araclar
farkli olsa da yatirim c¢abasmin geleneksel sirketlerde oldugu kadar tekafiil
sirketlerinde de var olmasidir. Ayrica abonenin ads, intibaki, miktar: veya siireklili§ine
bakilmaksizin sigorta primi ddedigi bir sézlesme gerektirir. Aym sekilde devletin
vergi ve harclarna tabidirler ve sigorta iadesine uymalar: zorunludur.

Bu calisma, tekafiil sigortas: ile geleneksel sigortaciik arasmdaki en énemli
farkin, muavaza akdi olan geleneksel sigortanin aksine tekafiil sigortas: stzlesmesinin
bir teberru akdi oldugunu aciklamustir. Aym zamanda hissedarlar ve aboneler
arasindaki iligkiyi uyarlamada farkhlik gosterdigini ifade etmigtir. Soyle ki sigorta
poligesi satin alan sirketin geleneksel miisterisi ile iliskisi tamamen ticari bir
netlestirme ile simurhdir. Tekafiil sirketleriyle olan iliski, mudarebe veya sirketin tiim
teknik ve idari islerini yiiriitmesi icin ticret karsihgmda vekalete dayanmaktadar.
Temel farkhliklardan bir digeri, tekafiil sirketleri seri kurallara ve seri hiikiimlere
bagliyken, geleneksel sigorta sirketlerinde, belirsizlik, cehalet, kumar ve yasak
islemlerin yer almasidir. Sigorta kapsamlarinin esaslari ile ilgili farklhiliklar da
bulunmaktadir. Bor¢lardan veya faize dayali senetlerden kaynaklanan faiz borclar:
icin sigorta yapilamaz. Ayrica tefecilik ve ahlaki ve ticari yolsuzluk kurumlarmn
tesislerinin sigortalanmasi da caiz degildir. Oysa cesitli geleneksel sigorta sirketleri;
serl faktor ve ahlaki perspektife bakmaksizin temel amaci kar elde etmek olan sigorta
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formlan olusturmada ustadir. Burada, farkh is ve isleyis mekanizmalar, sirketin
calismalarinda arabuluculuk, sigorta primleri, sdzlesmelerde karlilik, nakit rezervler
ve ¢oziim ilkesi gibi teknik yonle ilgili farkliliklar bulunmaktadir. Aradaki farklardan
biri de geleneksel sirketlerde hissedarlara ait olan sigorta fazlasi, tekafiil sigorta
sirketlerinde abonelere ve fonlarma geri dénmektedir. Tekafiil sigorta sirketleri,
sirketin faaliyetlerini ser’l olarak denetlemek ve ¢ahsmalarim gozlemlemek igin bir
ser’'l denetim kuruluna sahip olmasiyla ayirt edilirken, geleneksel sirketler boyle bir
yaptigermez.

Anahtar Kelimeler: Islami Finans, Tekafiil Sigortasi, Sigorta, Tekafiil, Sigorta
Faizi, Nakit Rezervler.
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