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I ZEYNELABIDIN HAYAT

Figh Analysis of The Participation Individual Pension System in
Turkey (BES)

Abctract

The Individual Pension System in Turkey (BES) is an optional system
through which specialized investment portfolios invest part of the money of
people who want to save a certain part of their money on a regular basis in
order to obtain these funds developed with a grant from the government after
reaching a certain age. Investment portfolio companies invest these funds in
investment funds with different investment fields and the subscriber in this
system chooses the fund he prefers. Starting in 2008, the participatory
financial institutions in Turkey began directing their clients to invest in the
joint pension investment funds of traditional companies. And this continued
until the middle of 2012, when the first company for individual participatory
pension appeared in Turkey, before another company followed suit in 2013.
This research dealt with the individual participatory pension system in
Turkey in three sections: The first topic talked about the individual pension
system in Turkey by giving an overview of its history and the types and
expenses of participating in it, and by explaining the differences between it
and the social retirement system, and then addressing the advantages and
disadvantages of this system. The second topic deals with the individual
participatory pension system in Turkey by studying the companies of this
system and its investment funds. althrough more than seven years have
passed, no third company for individual participatory pension has been
established, out of the fifteen companies for individual pension in Turkey.
And the participatory investment funds related to individual pension
companies reached 53 out of 266 investment funds for individual pension in
Turkey as a whole. And the amount of money invested in these funds
exceeded 22 billion Turkish liras. As for the third topic, the doctrinal aspect of
the individual participatory pension system in Turkey was studied. In it, the
jurisprudential rule of the relationship between the parties to the system,
including companies, subscribers, mediators, and the state, was mentioned.
And it has been shown that paid wakala is the optimal jurisprudential rule for
the relationship between individual pension companies and their subscribers.
And the same applies to jurisprudential rule of the relationship between the
individual pension company and the mediators and between the individual
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pension company and the state. As for the relationship between the
participants themselves, it is considered a profit and loss partnership, while
the relationship between the state and the subscribers is a promise of donation
by the government to the subscribers. Then, the jurisprudential rule of
investment areas for individual participatory pension companies was
discussed. These funds are invested either in stocks whic meets the rules and
limits set by the Sharia Committee of the Union of Turkish Participatory
Banks, or the government and private sukuk, gold and money market
instruments traded therein, sukuk and stock traded in foreign currencies, or
revenue-sharing bonds. In addition, in this topic, some doctrinal issues related
to this system have been discussed, such as making repurchase agreements,
forward exchange contracts and swap exchange contracts in the unregulated
market (outside the stock market) and in the form of a dating that is not
binding on both parties together, and as a control mechanism. And the Sharia
committees in the companies of this system, and as the ruling on investing in
individual pension investment partnership funds affiliated with traditional
institutions, and as the ruling on early withdrawal from the system, and as
the ruling on obtaining a pension when retirement is due from this system by

subscribing to the annual income insurance.

Keywords: [slamic law, Individual pension, investment funds,
Sukuk, Stocks, Repurchase agreements, Forward, Swap.
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Tiirkiye’de Katilim Bireysel Emeklilik Sisteminin Fikhi Analizi
(BES)

Oz

Bireysel Emeklilik Sistemi, kisilerin aktif calisma yasamlar1 siiresince
yaptiklar1 tasarruflart uzun vadeli yatrma yonlendirerek emeklilik
donemlerinde bir gelir elde etmelerine imkan saglayan goniillii bir sistemdir.
Bu sistem araciligiyla portfoy yonetim sirketleri, biriken tasarruflar: farkh
alanlarda yatirmakta, ona gore de katihma istedigi alanmi segebilmektedir.
2008 yihindan itibaren Tiirkiye’de katilim finans kurumlari, misterilerini
geleneksel finans kurumlarma bagl olan katilim bireysel emeklilik yatirim
fonlarma yonlendirmistir. Bu durum ise 2012 yilinin ortasinda ilk katilim
bireysel emeklilik sirketi kurulana kadar devam etmistir. Ikinci sirket ise 2013
yihinda kurulmustur. Bu ¢alismada Tiirkiye’de Bireysel Emeklilik Sistemi {ig
baslik atmnda ele alinmustir. Birinci baghkta Tiirkiye'de Bireysel Emeklilik
Sistemin tarihgesi, ¢esitleri, katilim masraflari, avantajlari, dezavantajlar ve
sosyal emeklilik sistemi ile farklarindan bahsedilmistir. Tiirkiye'de katilim
bireysel emeklilik sirketleri ve bu sirketlere bagl olan yatirim fonlar1 ise ikinci
baslik altinda zikredilmistir. 1k katihim bireysel emeklilik sirketi
kurulmasinin iizerinden yedi yil agkin bir siire gegmesine ragmen toplam 15
bireysel emeklilik sirketi kurulmus, bunlarin iginde katilhim bireysel emeklilik
sirketlerinin sayis1 ikiyi ge¢memistir. Tiirkiye genelinde bireysel emeklilik
sirketlerine bagli olan toplam 266 bireysel emeklilik yatirim fonu bulunmakta,
bunlarm iginde katilim yatrim fonlarinm sayis1 53’e ulagmaktadir. Bu fonlara
yatirilan para hacmi ise 22 milyar TL'yi gecmistir. Ugiincii baslik altinda ise
katilim bireysel emeklilik sistemin fikhi boyutu ele alinmistir. Bu sistemin
taraflar bireysel emeklilik sirketleri, katilimcilar, araci kurumlar ve devletten
olusmaktadir. Sirketler ile katilimcilar arasindaki iliskiye fikhi agidan
bakilinca ticretli vekalet (vakala) oldugu goriilmektedir. Aymi sekilde
sirketlerin aract kurumlarla ve sirketler ile arasindaki iliskilere fikhi agidan
bakilinca, bu iliskinin de {ticretli vekalet (vakala) oldugu anlasilmaktachr.
Katilimailar aralarindaki fikhi iligki ise kér ve kaybi katihmcilara ait olan bir
sirket oldugu goriilmektedir. Devlet ile katimcilar arasindaki iliskinin fikhi
boyutu incelenince, devletin ileri bir tarihte katihmcilara sarth bir hibede
bulunacagma dair bir soz (vaad) verdigi anlagilmaktacir. Ote yandan bu
baslik altinda katilm bireysel emeklilik sirketlerin yatirim alanlan ile ilgili
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fikhi hiikiimlere deginilmistir. Bu alanlardan biri Tiirkiye Katilim Bankalar1
Birligine (TKBB) bagh olan danisma kurulu tarafindan yayimlanan pay senedi
ihract ve alim-satim standardi'min sartlar1 saglayan sirketlerin hisse
senetleridir. Diger yatirim alam ise ihraci ve tedaviilii agisindan baz: fikhi
itiraz ihtiva eden ve faizli bor¢lanma senetlerin yerine Islami alternatif olarak
sunulan devlet ve 6zel kira sertifikalaridir (sukuk). Ayrica katilim bireysel
emeklilik sirketleri altina veya altina dayali sermaye piyasast araclarmna
yatinm yapabilmektedir. Bu araglarm en yaygim ise altina dayali kira
sertifikalaridir. Bu sirketlerin diger yatirim yaptig1 alan ise yabanci doviz ile
tedaviilii olan hisse senetleri ve kira sertifikalaridir. Bazi katihm bireysel
yatinm fonlari, izahnamelerinde gelir ortakligi senetlerine yatirim
yapabilecegini zikretmesine ragmen baz fikhi itirazlar ihtiva ettigi igin fiilen
yatirnm yapmamaktadir. Bu bashk altinda konu ile ilgili ele alinan diger fikhi
meseleler ise katihm bireysel emeklilik yatirim fonlarinm borsa diginda ve tek
tarafi baglayic1 sekilde yapilan geri alim vaadi ile satim, doviz forward ve
doviz swap sozlesmelerine yatirnm yapmasidir. Ayrica bu sistemin katilim
sirketlerindeki danigma komitesinden bahsedildikten sonra geleneksel
bireysel emeklilik sirketlerine bagli olan yatirim fonlarina yatirim yapmanin
hiikmiine deginilmis, sistemden erken gekilmeyle ilgili fikhi hiikiim
zikredilmigtir. Bu baghk altinda son olarak, yillik gelir sigortas: olan bir
katillmecmnm bireysel emeklilik sisteminden emeklilik hakki kazandiktan

sonra diizenli bir maags almasi ile ilgili hiikiim ele alinnmustr.

Anahtar Kelimeler: Islam Hukuku, Bireysel Emeklilik, Yatirim
fonlari, Sukuk, Hisse senetleri, Forward, Swap.
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