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Giris

Kisa adi JASTA olan Terérizm Sponsorlarina Kars1 Adalet
Yasasi®, Yabanci Devletlerin Yargi Muafiyeti Yasas1 (FSIA) ile Anti-
Terérizm ve Etkili Oliim Cezas1 Yasasi’nda degisiklik yaparak
uluslararasi terdrizmden kaynaklanan sonuglardan yabanci devletlerin
sorumlu tutulabilmelerine sebep olacak bir diizenleme icermektedir.
JASTA federal mahkemelere, herhangi bir Amerikan vatandas1 ya da
Amerikan miilkiine kars1 gerceklestirilen uluslararasi bir terdr
faaliyetine yabanci bir devletin destegi baglaminda yargilama yetkisi
vermektedir.

JASTA Yasasi, herhangi bir karsi oy olmaksizin Mayis
2016’da Birlesik Devletler Senatosu’ndan ge¢cmistir. Eyliil 2016°da ise
Temsilciler Meclisi oybirligi ile kabul etmistir. 23 Eylil 2016
tarthinde Bagkan Obama, kendi doneminde bir ilk gergeklestirerek
ilgili yasay1 veto etmistir. Fakat 28 Eyliil 2016’da hem Senato, hem de
Temsilciler Meclisi yasa tasarisint kabul etmistir.

JASTA kabul edilmeden 6nce, ABD vatandaslar1 ancak ABD
Disisleri Bakanligi tarafindan terére destek veren devlet olarak
tanimlanan devletlere kars1 dava agabilirlerdi. JASTA ise terore destek

! fstanbul Medeniyet Universitesi Hukuk Fakiiltesi Anayasa Hukuku Arastirma
Gorevlisi

2 stanbul Medeniyet Universitesi Hukuk Fakiiltesi Anayasa Hukuku Arastirma
Gorevlisi

3 https://www.congress.gov/bill/114th-congress/senate-hill/2040, Accessed Date:
30.10.2016.
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veren lilke olarak tanimlansin tanimlanmasin, ABD vatandaglarina
veya lilkesine karsi islenen uluslararasi teror faaliyetlerine yardim
eden devletlerin dava edilebilmelerine yonelik federal mahkemelere
yargt yetkisi vermektedir. JASTA’nin uygulanmasi yabanci
devletlerin yargt bagisikligi doktrinini kaldirmakta ve bunun
neticesinde uluslararas1 hukuk, adalet ve dis iliskiler tizerinde olumsuz
etkide bulunmaktadir. Bu g¢alismada buna yonelik elestiri ve
tartismalar incelenecektir. ilk olarak JASTA’nin yasalasmasinin
devletlerin yargi bagisikliginin uygulanmasinda yarattig1 degisiklikler
incelenecektir. Ikinci olarak JASTA’min uluslararast hukuk ve
iligkilerdeki elestirileri degerlendirilecektir. Son olarak, JASTA’ ’nin
kabul edilmesine yonelik uluslararasi tepkiler belirtilecektir.

l. Devletlerin Yarg1 Bagisikhgimin Bir Istisnasi: Terorizm

Devletlerin  yargt bagisikligi  ilkesi yargir yetkisinin
kullanilmasia bir istisna teskil etmektedir. Bu ilke egemen bir
devletin diger bir devlet lizerinde egemenlik yetkisini kullanmasinin
barigcil iliskilerin yiiriitiilmesindeki menfaatleri sinirlandiracagi
prensibine dayanmaktadir. Somut olarak belirtmek gerekirse, iilkesel
egemenlige mutlak saygi duyulmasini ve devletlerin birbirini egemen
ve esit olarak tanimasini kapsayan karsilikli nezakete dayanmaktadir.

Ancak 1996’da New York Diinya Ticaret Merkezi’nin ve
Oklahoma federal binalarinin bombalanmasi eylemlerinden sonra,
Bagkan Clinton ABD Mahkemeleri’nin yargi yetkisini genisleten
Anti-Terdrizm ve Etkili Oliim Cezas1 Yasasi’n1 imzalamistir. Bu yasa
FSIA’da degisiklik yaparak yabanci devletlerin terorist faaliyetlerden
dolayr sivil mahkemeler Oniinde sorumlu tutulmalarina bir istisna
taniyordu. Ancak bu ter0rizm istisnasinin uygulanmasi igin, bir
yabanci devletin, su¢un islendigi sirada terore destek veren iilkeler
listesinde yer almasi gerekiyordu. O zamanlar bu degisiklik FSIA nin
yasalagsmasindaki temel amaglarin 6ziinii etkiledigi ve belirli devletleri
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cezalandirmak i¢in terdrizmin istisnasinin kullandig1 gerekgeleriyle
elestirilmistir.*

Bu degisiklikten tam 20 yil sonra yasalasan JASTA ise su
diizenleme ve degisiklikleri icermektedir. ilk olarak JASTA yabanci
devletlerin yarg1 bagisikliginin kapsamini daraltmaktadir. Ozellikle bir
bireye ya da miilke verilen fiziksel bir zarar; eger ABD igerisinde ve
uluslararasi terdrizmin ya da bu zarar yabanci bir devletin kontroliinde
bir memur ya da calisan bir kisinin faaliyetleri sonucu gerceklesmisse
federal mahkemeler bu devlete kars1 yargi yetkisini kullanabilirler.
Ayrica JASTA federal ceza kanunlarinda da degisiklik yaparak teror
orgiitlerine bilerek yardim eden, onlarla gizlice anlasan, sug¢ ortakligi
eden kisiler hakkinda da yargi yetkisi kullanilabilecektir.

Yukarida anlatilanlar 15183iInda  JASTA devletlerin  yargi
bagisikligina iliskin uzun siiredir devam eden uluslararas: ilkelerle
catisarak, ABD’nin ve diger devletlerin milli menfaatlerine de zarar
vermektedir. Devletlerin yargi muafiyeti, silahli kuvvetleri, resmi
gorevlileri diger yabanci devletlerin yargisal kovusturmalarindan
korumaktadir. Bu ilke ayrica devletlerin diger iilkelerdeki miilk ve
varliklarina sivil mahkemelerce el konulmasin1 Snlemektedir.
Dolayisiyla terore destek veren devletler listesi disinda bulunan
herhangi bir devlete yonelik bu tiir bir yargilama, uluslararasi
hukuktaki bu ickin ve yerlesik ilkeleri zedelemektedir.

1. JASTA’nin Degerlendirilmesi

JASTA’nin kabul edilmesi ABD ile ekonomik, sosyal ve
diplomatik  iliskilerin  siirdiiriilmesinde  bir  belirsizlik  ve
ongoriilemezlik  yaratmistir.  Bir devletin  ABD’de  bulunan
malvarligina el konulabilmesi riski, aslinda uluslararas1 karsiliklilik
ilkesi geregi ABD’nin de o iilkede bulunan malvarligina el konulmasi
thtimali yaratmaktadir.

4 David MasKusick, Human Rights vs. Sovereign Rights: The State Sponsored
Terrorism Exception To The Foreign Sovereign Immunities Act, 10 Emory Int'l L.
Rev. 741 1996, p. 769.
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Ayrica bir devletin terore destek veren {ilkeler listesine
alinmasi, ABD’nin milli giivenlik, dis politika ve istihbari birimlerinin
degerlendirilmesi sonucu yapilmaktadir. Bu degerlendirmelerin
seffafligi zaten tartismalidir. Buna ek olarak, sivil mahkemelerde
istihbari kaynaklarin tiim ve eksiksiz bir sekilde degerlendirilmeden
yabanci bir devletin terorii destekleyip desteklemediginin saptanmasi
adil olmayan sonugclar yaratabilecektir. Yeterli bilgi ve kanit olmadan
sivil mahkemelerce bdyle bir sonuca ulasilmasi riskli oldugu kadar,
terorle etkili bir miicadelenin yiiriitilmesini de engellemektedir.

Temel eclestirilerin  sonuncusu olarak belirtilmelidir ki,
JASTA’nin yasa haline getirilmesi ABD’nin en yakin miittefikleri ile
iligkilerine dahi zarar verebilecek potansiyeli haizdir. Bu yasa,
ABD’ye yerlesmis veya seyahat etmis ve bir bicimde terdre karigmis
farkli iilke vatandaslar1 nedeniyle her iilkeye karsi dava acilabilmesi
icin agik kapi olarak degerlendirilmektedir. Bu yasanin ardindan
ABD’nin kendi i¢ giivenligi i¢in olast terdr saldirilarinda yabanci
iilkelerle isbirligi saglayabilmesi de oldukca zor olacaktir®.

I11.  JASTA’ya Yonelik Uluslararas: Tepkiler

Konu ile ilgili olarak genel tepkiler yukarida belirtildigi
bicimdedir. Hukuk c¢ergevesi disinda diinyanin birgok yerinden
JASTA’ya yoénelik cesitli elestiriler gelmektedir. Ilk olarak Obama,
her ne kadar 11 Eylil saldirilarinda yasamlarini kaybedenlerin
ailelerine kars1 derin bir sempati besliyor olsa da, anilan yasanin ne
Amerikalilar1 terér saldirilarindan koruyacagina, ne de Birlesik
Devletler’in terdr saldirilarina karsi etkili bir cevap olusturabilecegine
inanmadigin1 belirtmistir®. Beyaz Saray Basin Sézciisii Josh Earnest
ise, Senato ve Temsilciler Meclisi tarafindan Baskan Obama’nin
vetosunun hiikiimsiiz kilinarak yasa tasarisinin kabuliiniin, yasama
organinin yillar sonra yaptigi en utang verici islem oldugunu

5 https://www.whitehouse.gov/the-press-office/2016/09/23/veto-message-president-
$2040, Accessed Date: 5.11.2016.

6 https://psmag.com/how-will-jasta-affect-americas-relationship-with-saudi-arabia-
674c0742746a#.v8wqrscfx, Accessed Date: 30.10.2016 .
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belirtmistir’. Ayrica Birlesik Devletler Savunma Bakan1 Ash Carter
da, bu durumun o&zellikle askeri tsler gibi Amerika Birlesik
Devletleri’nin  denizasir1  yerlerdeki malvarligi bakimindan risk
dogurabilecegini ve karsiliklilik prensibi uyarinca ABD’nin de
yargisal muafiyetini smirlayabilecegi ihtimalini dile getirerek
kamuoyunu uyarmigtr®,

JASTA, 11 Eylil saldirilarindan veya Suudi Arabistan
Kralligi’ndan agik bir bigimde s6z etmese de, kamuoyunda 9/11 Yasa
Tasaris1 olarak da anilmistir. Bunun sebebi, 11 Eylil magdurlari,
aileleri veya bu saldirilarda bir sekilde zarar goren kisilerin Suudi
Arabistan’a kars1 hukuk davasi agmalaridir®. Bu sebeple yasa, Suudi
Arabistan’in tepkisini ¢ekmistir. Yasa tasarist takdim edildiginde,
Suudi hiikiimeti ABD’de bulunan yaklagik 750 milyar dolar1 geri

cekebileceginden sdz etmistirtC.

Suudi Arabistan’dan gelen tepkilerin disinda, diinyanin gesitli
bolgelerinden JASTA ile ilgili elestiriler yiikselmektedir. Oncelikle
Avrupa Birligi Amerika Birlesik Devletleri Delegasyonu JASTA’ya
kars1 oldugunu belirtmistir'!. Ayrica, Washington Post!?, Wall Street
Journal®®, New York Times'* gibi iinlii basin organlarinin yayim

7 http://www.businessinsider.com/josh-earnest-embarassing-senate-override-2016-9,
Accessed Date: 30.10.2016.

8 hitp://www.bloomberg.com/politics/articles/2016-09-28/senate-likely-to-override-
obama-veto-of-saudi-9-11-lawsuit-bill, Accessed Date: 30.10.2016.

9 http://www.independent.co.uk/news/world/americas/this-woman-wants-to-sue-

saudi-arabia-for-daughters-death-on-911-a7041026.html, Accessed Date:
30.10.2016.
10 http://www.nytimes.com/2016/04/16/world/middleeast/saudi-arabia-warns-
ofeconomic-fallout-if-congress-passes-9-11-bill.html? r=0, Accessed Date:
30.10.2016.

11 https://psmag.com/how-will-jasta-affect-americas-relationship-with-saudi-arabia-
674c0742746a#.v8warscfx, Accessed Date: 30.10.2016.

12 https://www.washingtonpost.com/opinions/should-we-let-911-victims-sue-saudi-
arabia-not-so-fast/2016/09/15/f0067338-791f-11e6-bd86-
b7bbd53d2b5d_story.html?utm_term=.64c5395a5965, Accessed Date: 30.10.2016.
13 http://www.wsj.com/articles/an-obama-veto-worth-backing-1474413692,
Accessed Date: 30.10.2016.
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kurullar1 da JASTA’y1 desteklemediklerini agiklamiglardir. ABD eski
hukuk danismani John B. Belinger de, ilgili yasanin diger iilkeler
tarafindan ABD’nin yargisal muafiyeti aleyhine kullanilabilecegi
konusunda uyarida bulunmustur®®. flaveten Duke Universitesi’nden
hukuk profesorii Curtis Bradley, yasa ile herhangi bir ABD
vatandasinin herhangi bir iilkeye karsi, s6z konusu hukuki siireci
kolaylikla baslatabilecegi tehlikesine vurgu yapmistir. Bunun disinda
baska herhangi bir iilkenin de, Irak operasyonu, insansiz hava araci
(drone) saldirilar1 veya Israil’e askeri yardim gibi konular bakimindan
ABD’ye kars1 bu yola bagvurabilecegini dile getirmis ve s6z konusu
kanunun ne denli kaotik durumlar yaratabilecegini gdstermistir'®. Ote
yandan yine iilke i¢inden bazi sesler, ABD ile Suudi Arabistan
arasinda oldukca giiclii baglarin bulundugunu belirtmektedir. S6z
gelimi, ABD’nin 2010 yilindan beri Riyad’a 48 milyar dolarlik silah
sattig1 ve bu miktarin Bush yonetimine kiyasla ii¢ kat daha fazla
oldugu gibi iddialar bulunmaktadirt’.

ABD disindan gelen diger elestirilere bakilacak olursa,
oncelikle en siddetli tepki Hollanda Parlamentosu’ndan gelmistir.
Buna gore, JASTA’nin Ongoriilemez zararlara sebep olarak
Hollanda’nin egemenligine karst mesnetsiz ve kapsamli bir ihlal
doguracagi konusunda Beyaz Saray kanun koyucular1 uyarilmigtir®®,
Hollanda Temsilciler Meclisi’nden ve Isci Partisi'nden bir iiye de,
ABD Temsilciler Meclisi'ne bir mektup yollayarak, bu yasa ile
ABD’nin giiclii miittefiklerinin yargi muafiyetlerinin zarar gorecegi

4 http://www.nytimes.com/2016/09/28/opinion/the-risks-of-suing-the-saudis-for-9-
11.html, Accessed Date: 30.10.2016.

15 https://www.washingtonpost.com/politics/congress-thwarts-obama-on-bill-
allowing-911-lawsuits-against-saudi-arabia/2016/09/28/a93e31ba-859b-11e6-ac72-
229979381495 story.html. Accessed Date: 30.10.2016.

16 http://abcnews.go.com/Politics/legal-experts-law-allowing-911-families-sue-
saudia/story?id=42432568, Accessed Date: 30.10.2016.

17 https://psmag.com/how-will-jasta-affect-americas-relationship-with-saudi-arabia-
674c0742746a#.v8warscfx, Accessed Date: 30.10.2016.

18 http://www.al-monitor.com/pulse/originals/2016/07/european-warn-congress-
saudi-terrorism-bill-jasta-911.html#ixzz4Koqusjf2, Accessed Date: 31.10.2016.
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olumsuz durumlarin yasanacagi hususunu vurgulamistir’®, Yine bu
dogrultuda Fransiz parlamenteri Pierre Lellouche da, JASTA’nin
uluslararast hukukta oldukga biiylik bir degisimi tetikleyebilecegi ve
onemli siyasi sonuclar dogurabilecegini belirtmistir. Lellouche, bu
yasa ile Fransiz vatandaslarinin da ABD’ye kars1 dava agabileceklerini
eklemistir?®. Bunlarin disinda, ilgili yasaya Korfez Bolgesi’nden de
bircok itiraz ve elestiri yiikselmektedir. Islam Isbirligi Teskilat1 ve
Sura Konseyi, JASTA nin diisiincesiz, sakincali ve tehlikeli bir ictihat
yaratacagini diisiinmektedir. Islam Isbirligi Teskilati Genel Sekreteri
Iyad Madani, JASTA gibi bir yasanin kabul edilmesinin uluslararasi
iligkileri ve diinya ekonomisini tehdit ederek depresyona sebep
olacagini sdylemistir. Bunun yani sira tartismali yasanin, diinya barisi
ve giivenligini zayiflatacagi ve istikrarsiz bir diizen ile ekstremist
diisiinceleri 6n plana ¢ikaracagmi vurgulamistir?l,

Gortliiyor ki bdylesi bir yasanin ardindan olusacak ictihatlar,
uluslararasi iliskileri oldukc¢a kotii etkileyebilecek ve anarsik bir ortam
yaratabilecektir. ABD’nin siiper gii¢ olma sifatt da hesaba
katildiginda, diinya baris1 ve giivenligini korumasi ve gelistirmesi
elzemdir. Aksi takdirde yakin bir gelecekte, cok daha dengesiz ve
distopyan bir diinyaya uyanacagimiz su gotiirmez bir gergektir.

1 http://www.al-
monitor.com/pulse/files/live/sites/almonitor/files/documents/2016/JASTA PVDA

Letter Recourt.pdf, Accessed Date: 31.10.2016.

20 http://www.al-monitor.com/pulse/originals/2016/07/european-warn-congress-
saudi-terrorism-bill-jasta-911.html#ixzz4Koqusjf2, Accessed Date: 31.10.2016.

2L http://www.eurasiareview.com/15092016-critics-say-us-911-bill-ill-advised-may-
fuel-extremism/, Accessed Date: 30.10.2016.
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AN EVALUATION OF THE PROBLEMATIC ISSUES OF THE
JUSTICE AGAINST SPONSORS OF TERRORISM ACT

Ress. Assist. Feyzan OZBAY?!
Ress. Assist. Sezen KAMA?
Introduction

The Justice Against Sponsors of Terrorism Act [hereinafter JASTA] is
a law amending the Foreign Sovereign Immunities Act [hereinafter
FISA] with regards to civil claims against a foreign state for an act of
international terrorism that caused injury, death or property damages.
JASTA authorises U.S. courts to exercise jurisdiction over any foreign
state's alleged support on international terrorism against a U.S.
national or property.

The JASTA passed the Senate with no opposition in May 2016. In
September 2016, it was unanimously passed by the House of
Representatives. On 23 September 2016, President Obama vetoed it.
However, on 28" September 2016, both houses of Congress passed
the bill into law. It is specifically important as it was the first
presidential veto override in the course of Obama's administration.

Previously, U.S. nationals were permitted to sue a foreign state if such
state was designated as a state sponsor of terrorism by the United
States Department of State and if they were harmed by that state's aid
for international terrorism. The JASTA authorises federal courts to
exercise personal jurisdiction over any foreign state's support for one's
act of international terrorism against a U.S. national or property
regardless if such state is designated as a state sponsor of terrorism or
not. The veil of sovereign immunity lifted by the courts due to
application of the JASTA will eventually have adverse effects on

! Istanbul Medeniyet Universitesi Hukuk Fakiiltesi Anayasa Hukuku Arastirma
Gorevlisi
2 [stanbul Medeniyet Universitesi Hukuk Fakiiltesi Anayasa Hukuku Arastirma
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international law, justice and foreign relations. This paper aims to
analyse the objections and criticism in that regard. At first, it will
briefly explain the alterations on the application of sovereign
immunity after the enactment of the JASTA. Next, it will focus on the
critique of the JASTA in terms of international law and foreign
relations. And finally, it will demonstrate the international reactions
and response to the enactment of the JASTA.

. Terrorism Exception to Sovereign Immunity

The sovereign immunity doctrine brings a limitation to a state in
exercising jurisdiction over another state. It is founded on the
principle that where one sovereign has jurisdiction over another, the
interests of peaceful relations dictate restraint in the exercise of that
jurisdiction. More specifically, the doctrine of sovereign immunity
rests in the reciprocal courtesy of extending immunity among nations
recognised as equals while respecting absolute territorial sovereignty.

However, as a legal reaction to the New York World Trade Center and
Oklahoma Federal Building bombings, U.S. courts’ jurisdiction was
expanded for civil claims against foreign governments arising out of
terrorist activity with an amendment brings exception to the FSIA in
1996. In order to apply the terrorism exception, the foreign state must
either be designated a state sponsor of terrorism at the time the act
occurred, or be so designated as a result of the act. This provision,
motivated by a desire to narrowly tailor the terrorism exception, not
only defeats an important purpose of enacting the FSIA, but also robs
the terrorism exception of its effectiveness to a desire to punish certain
countries, currently out of favor, for acts which the United States
views as unacceptable®.

JASTA which enacted 20 years later after the abovementioned
amendment encapsulates the following provisions and amendments. It
amends the federal judicial code to narrow the scope of foreign

3 David MasKusick, Human Rights vs. Sovereign Rights: The State Sponsored
Terrorism Exception To The Foreign Sovereign Immunities Act, 10 Emory Int'l L.
Rev. 741 1996, p. 769.
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sovereign immunity (i.e., a foreign state’s immunity from the
jurisdiction of U.S. courts) Specifically, it authorises federal courts’
jurisdiction over a civil claim against a foreign state for physical
injury to a person or property or death that occurs inside the United
States as a result of: (1) an act of international terrorism, and (2) a tort
committed anywhere by an official, agent, or employee of a foreign
state acting within the scope of employment.

International terrorism does not include an act of war. Federal court
jurisdiction does not extend to a tort claim based on an omission or an
act that is merely negligent. A U.S. national may file a civil action
against a foreign state for physical injury, death, or damage as a result
of an act of international terrorism committed by a designated terrorist
organization. (Sec. 4) The bill amends the federal criminal code to
impose civil liability on a person who conspires to commit or aids and
abets (by knowingly providing substantial assistance) an act of
international terrorism committed, planned, or authorized by a
designated terrorist organization.(Sec. 5) It establishes exclusive
federal court jurisdiction over civil claims under this bill. It authorises
the Department of Justice (DOJ) to intervene in civil proceedings to
seek a stay. A court may grant the stay if the Department of State
certifies that the United States is engaged in good-faith discussions
with the foreign state to resolve the civil claims. (Sec. 7) This bill's
amendments apply to a civil claim: (1) pending on or commenced on
or after enactment; and (2) arising out of an injury to a person,
property, or business on or after September 11, 2001.

In light of the abovementioned, JASTA would upset longstanding
international principles regarding sovereign immunity, putting in place
rules that, if applied globally, could have serious implications for U.S,
and other countries national interests. Sovereign immunity principles
protect armed forces, officials, and assistance professionals, from
foreign court proceedings. These principles also protect government's
assets from attempted seizure by private litigants abroad. Removing
sovereign immunity in U.S. courts from foreign governments that are
not designated as state sponsors of terrorism, based solely on
allegations that such foreign governments actions abroad had a
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connection to terrorism-related injuries on U.S. soil, threatens to
undermine these longstanding principles.

1. Assessment of the JASTA

Critics of the terrorism exception charge that this abridgement of
sovereign immunity would be an unprecedented and an inappropriate
extension of U.S. jurisdiction which would alter the fundamental
purpose and scope of the FSIA. Opponents of the measure argue that
the need for the terrorism exception does not outweigh the uncertainty
resulting from the effects of its enactment. There are concerns that it
may erode the credibility of the FSIA, interfere with the effective
conduct of foreign relations, and expose assets abroad to risk.
Allowing the execution of judgments against assets of the foreign
state, especially assets unrelated to the claim, could also cause the
state to retaliate by seizing U.S. assets located within its territory. This
is certainly a valid concern, though it suggests that concern over the
possible future actions of states subjected to the terrorism exception
outweighs the desirability of affording relief to victims of terrorism.

There are concerns about the potential for interference with foreign
relations caused by civil suits against states providing material sports
for terrorism. Relations with state sponsors of terrorism are especially
delicate, with sanctions and joint positions often coordinated with
other nations. Civil suits against state sponsors of terrorism have the
potential of upsetting these relationships by injecting an element of
unpredictability. These conflicts will be inevitable, often resulting in
the State Department's interests being in opposition to those of the
plaintiff. However, immunity under the FSIA is already subject to a
number of exceptions and there is no indication that they affect
foreign relations. Further, the Amendment seeks to address this
concern through the Attorney General's power to stay discovery
requests for up to ten years, directed at the United States government,
giving the executive branch some control over immunity
determinations for suits based on terrorist activity.

State sponsor of terrorism designations are made only after national
security, foreign policy, and intelligence professionals carefully
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review all available information to determine whether a country meets
the criteria that the Congress established. In contrast, JASTA departs
from longstanding standards and practice under the FSIA and
threatens to strip all foreign governments of immunity from judicial
process in the United States based solely upon allegations by private
litigants that a foreign government's overseas conduct had some role
or connection to a group or person that carried out a terrorist attack
inside the United States. This would invite consequential decisions to
be made based upon incomplete information and risk having different
courts reaching different conclusions about the culpability of
individual foreign governments and their role in terrorist activities
directed against the United States.

Lastly, enacting the JASTA might harm the U.S. relationships, even
with its close allies. It is assessed as an open door for accusing every
foreign country whose citizens coming to the U.S. and committed a
terrorist attack. After JASTA, it is really hard to ensure the U.S.
national security as it might limit cooperation with other countries for
counterterrorist activities and it might create a divided world®.

I11.  International Response to Enactment of JASTA

There are some significant reactions all around the world on JASTA
and its possible effects. Primarily insiders, Obama told that even if he
had deep sympathy for the families of the victims of the terrorist
attacks of the 9/11, JASTA would neither protect Americans from
terrorist attacks nor improve the effectiveness of the U.S. response to
terrorist attacks®. The most direct denotation from the U.S. came from
White House Press Secretary Josh Earnest for the passing the bill into
law. He called the overriding vote was “the most embarrassing thing”
for the legislative body which had done in decades®. The U.S.

4 https://www.whitehouse.gov/the-press-office/2016/09/23/veto-message-president-
s2040, Accessed Date: 5.11.2016.

5 https://psmag.com/how-will-jasta-affect-americas-relationship-with-saudi-arabia-
674c0742746a#.v8warscfx, Accessed Date: 30.10.2016 .

6 http://www.businessinsider.com/josh-earnest-embarassing-senate-override-2016-9,
Accessed Date: 30.10.2016.
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Secretary of Defence, Ash Carter also warned for the possibility of
foreign states to limit sovereign immunity against the U.S. and there
was a risk for overseas property of the U.S., including military bases’.

Furthermore, former legal adviser of the U.S. John B. Bellinger
warned that the bill may cause other countries might enact measures
against sovereign immunity, especially against the United States®.
Law professor Curtis Bradley (Duke University) warned that JESTA
could be a reason for any U.S. citizen to claim against potentially any
country and lead to legal actions from other countries against U.S.
activities such as responsibility to protect (like in Iraq example, the
usage of drone attacks and also military aid to Israel)®. In addition, the
editorial boards of some leading journals in the U.S. (like the
Washington Post'?, the Wall Street Journal'!, the New York Times'?)
explained JASTA’s detrimental consequences.

The JASTA Law does not mention the 9/11 Attacks or the Kingdom
of Saudi Arabia explicitly, but it was also known as the “9/11 Bill”. It
is claimed that its primary reason is proceeding a civil lawsuit against
Saudi Arabia by the victims, families, and other interests that were
injured or damaged in the 9/11 attacks. This is because it has caused a
reaction from Saudi Arabia'®. When the bill was introduced, Saudi

7 http://www.bloomberg.com/politics/articles/2016-09-28/senate-likely-to-override-
obama-veto-of-saudi-9-11-lawsuit-bill, Accessed Date: 30.10.2016.

8 https://www.washingtonpost.com/politics/congress-thwarts-obama-on-bill-
allowing-911-lawsuits-against-saudi-arabia/2016/09/28/a93e31ba-859b-11e6-ac72-
229979381495 story.html. Accessed Date: 30.10.2016.

9 http://abcnews.go.com/Politics/legal -experts-law-allowing-911-families-sue-
saudia/story?id=42432568, Accessed Date: 30.10.2016.

10 https://www.washingtonpost.com/opinions/should-we-let-911-victims-sue-saudi-
arabia-not-so-fast/2016/09/ 15/f0067338-791f-11e6-bd86-
b7bbd53d2b5d_story.html?utm term=.64c5395a5965, Accessed Date: 30.10.2016.
1 http://www.wsj.com/articles/an-obama-veto-worth-backing-1474413692,
Accessed Date: 30.10.2016.

12 http://www.nytimes.com/2016/09/28/opinion/the-risks-of-suing-the-saudis-for-9-
11.html, Accessed Date: 30.10.2016.

13 http://www.independent.co.uk/news/world/americas/this-woman-wants-to-sue-
saudi-arabia-for-daughters-death-on-911-a7041026.html, Accessed Date:
30.10.2016.
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government mentioned to sell their property roughly $750 billion in
the U.S.14.

Apart from American and Saudi Arabian responses on the JASTA,
there are some other warnings and critics on it from all over the world.
At first sight, The European Union delegation to the U.S. mentioned
its opposition to JASTA®. On the other hand, there are also some
claims that there is an utterly strong tie between the U.S. government
and Saudi Arabia. For instance, there is an allegation that the U.S.
government sold $48 billion worth of weapons to Riyadh since 2010
and the sales under the Obama administration exceeded the Bush
administration three times over'®. The Dutch parliament warned the
House law-makers that JASTA would cause a “gross and unwarranted
breach of Dutch sovereignty” that result in “astronomical damages.”*’.
One of the members of the Dutch House of Representatives from
Labour Party also sent a letter the U.S. House of Representatives
mentioning about JASTA’s adverse impact upon sovereign immunity
of important U.S. allies®. In this direction, French Parliamentarian
Pierre Lellouche claimed that JASTA would cause major political
consequences and a big shift in international law. Additionally, he
indicated that this law would permit French citizens to sue the U.S.%°.

By the same token, there are many critics from the Gulf region too.
The Organization of Islamic Cooperation (OIC) and the Shoura
Council criticized JASTA as “ill-advised” and a “dangerous

14 http://www.nytimes.com/2016/04/16/world/middleeast/saudi-arabia-warns-
ofeconomic-fallout-if-congress-passes-9-11-bill.htmlI? r=0, Accessed Date:
30.10.2016.

15 https://psmag.com/how-will-jasta-affect-americas-relationship-with-saudi-arabia-
674c0742746a#.v8warscfx, Accessed Date: 30.10.2016.

16 https://psmag.com/how-will-jasta-affect-americas-relationship-with-saudi-arabia-
674c0742746a#.v8warscfx, Accessed Date: 30.10.2016.

v http://www.al-monitor.com/pulse/originals/2016/07/european-warn-congress-
saudi-terrorism-bill-jasta-911.html#ixzz4Koqusjf2, Accessed Date: 31.10.2016.
8http://www.al-
monitor.com/pulse/files/live/sites/almonitor/files/documents/2016/JASTA PVDA
Letter Recourt.pdf, Accessed Date: 31.10.2016.

1 http://www.al-monitor.com/pulse/originals/2016/07/european-warn-congress-
saudi-terrorism-bill-jasta-911.html#ixzz4Koqusjf2, Accessed Date: 31.10.2016.
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precedent.” The OIC secretary-general lyad Madani said that passing
JASTA threatened international relations, the world economy and
caused a depression. He said that this also weakened peace and
security around the world and would cause instability and
extremism?°,

As seen, JASTA might affect international relations negatively as it
set a dangerous precedent. Nowadays it has just created a chaos. As a
superpower status of the U.S., it is a must to enhance peace and
security. If not, this might cause a more unstable and dystopian world
soon.

2 http://www.eurasiareview.com/15092016-critics-say-us-911-bill-ill-advised-may-
fuel-extremism/, Accessed Date: 30.10.2016.
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