ULUSLARARASI MESRUIYETE VE ULUSAL
EGEMENLIGINE DARBE YASASI; JASTA

Av. Kateb Fahad Alshammary!

Terdrizm Sponsorlarina Kars1 Adalet Yasast (JASTA), bir¢ok kisi ve
yeri resmi ve yasal diizeylerde etkilemesi sebebiyle en 6nemli kanun
olabilir. Yazili kurallar ortaya ¢iktigindan beri bunun en énemli kanun
oldugunu soOylesem abartmayacagim. Bunu, kanunun nadir veya
altinla yazilmis olmasi dolayisiyla degil, ulusal egemenligini ihlal
eden ve ulusal ve uluslararasi, siyasi, hukuki, ticari ve ekonomik
sozlesmelerle temsil edilen uluslararast mesruiyete son veren ilk adimi
temsil etmesi nedeniyle soyliiyorum. Bu kanunu yapan, yeni bir diinya
egemenligi anlayis1 dayatmaya calisti ve belki de ABD, bir sekilde
siyasi santaj yapmak i¢in insanlarin hakkinda konusmalarini saglayan
bu kanunu yaparak tiim iilkelerin politikalarina karisti. JASTA
uluslararasi iliskiler icin neden tehlikelidir? Ayrica ulusal egemenlik
icin? Bu iki soru hakkinda hukuki ag¢idan konusacagiz.

Birinci nokta: JASTA'nin ulusal egemenlik iizerindeki etkisi:

JASTA bir Amerikan kanunudur; ancak terdre sponsor olan iilkenin
veya teroriin ne oldugunu tanimlamaksizin, ABD'nin diger iilkeleri
cezalandirmasina imkan tamidigr icin diger {ilkelerin ulusal
egemenligine acik bir ihlal niteligi tasimaktadir; ancak bu yasanin
genis bir sekilde uygulanmasi i¢in tiim bu tanimlar ve sartlar bilingli
bir sekilde belirsiz ve muglak birakilmistir. Asagida bu yasanin devlet
egemenligi acisindan bazi yasal sonuclarina odaklanacagim:

1) I¢ giivenlik eksikligi olan ve ABD'nin terdrizmi destekleyen iilke
olarak smiflandirdig1 iilke ABD'nin gerekli gordiigii her zaman
herhangi bir nedenle hesap vermeye veya cezaya tabi tutulabilir ve bu
siiregte uluslararas1 kuruluslara ve 0Ozellikle BM’ye basvurulmasi
giindeme gelmemektedir; ¢ilinkii ilgili kanun uluslararas1 kuruluslara
basvuruyu gerekli kilmamistir.

! Riyad Barosu Avukatlarindan/ Suudi Arabistan
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2) Terori destekleyen devlet olarak smiflandiriimaktan korkan
devletler bagka herhangi bir iilkeye yatirnm yapmaktan c¢ekinebilir;
c¢linki ABD bu iilkeyi parasal yonden cezalandirmak igin
miittefikleriyle isbirligi yapabilir; bu da zaten ABD'nin bu yasay1
¢ikarmasinin baslica nedeni olmustur.

3) Kiiciik iilkeler, 6zellikle Arap ve Islam iilkeleri de dahil olmak
lizere gelismekte olan iilkeler vatandaglarini kontrol edemeyecektir.
Ulkesi cezalandirilacagi zaman, ilgili kisiler de devletlerince
cezalandirilacaktir. Bu da Amerika tarafindan uzun siire Once
planlanan "yaratic1 kaos"a neden olacaktir.

4) Devletler, gelecekte terdrizmi destekleyen iilkeler olarak
siiflandirilmaktan korkarak; herhangi bir eylemin amaglarini yerine
getirmesini saglamak ya da giivenligini korumak adina ABD disindaki
herhangi bir devletten silah satin almaktan korkacaklar. Burada veya
orada silah satin almayi veya iiretmeyi diislinen devlet terdrizmi
destekleyen devlet olarak siniflandirilacaktir. Bu noktadan sonra, ¢ogu
devlet egemenlik eksikligini hissedecekler.

5) Devlet benzer mevzuatlan yiiriirlige koyacak ancak bu yasalari
ABD gibi uygulamak i¢in yeterli imkanlara sahip degiller. ABD’nin
bdyle bir yasa ¢ikarmasinin nedeni bdyle bir yasay1 uygulayabilecek,
gerekli arag ve kabiliyete sahip olmasidir. Bu nedenle, Islam ve Arap
hiikiimetlerinin bu kanunla miicadele etmek adina birlikte hareket
ederek ortak bir yasal metin hazirlamasini talep ediyoruz.

ikinci Nokta: JASTA'min Uluslararas1 iliskiler Uzerindeki
Etkileri:

JASTA'nin Uluslararasi iliskiler ve anlagsmalar lizerindeki etkileri igin
cok olumsuz yonleri vardir; ¢ilinkii uluslararasi iligskiler genel olarak
iilkeler arasinda karsilikli giiven ve saygiya dayaniyor, ayrica tim
devletlerin ortak menfaati olan kendi menfaatini elinde tutmaya ek
olarak, karsiliklt isbirligini siirdiirmek i¢in diger devletlerin
cikarlarinin korunmasi da uluslararasi iliskiler bakimindan bir
dayanak noktas1 arz etmektedir.
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Iste sayg1 ve ortak menfaatlere dayal iliskilere darbe niteligindeki bu
yasanin uluslararasi iligkilere getirdigi olumsuz etkiler su sekildedir:

1) Birlesmis Milletler (BM)'nin kurulmasindan ve Birinci Diinya
Savasi’'ndan bu yana uluslararasi iligkilerin temelini olusturan
uluslarin egemenligi ile ilgili uluslararasi anlasmalar goz ardi ediliyor
ve her iilkenin bir digerini herhangi bir zamanda herhangi bir seyle
su¢lamasi kolaylagsmaktadir.

2) Devlet destekli terérizm olarak siniflandirilan ya da ABD
hiikiimetince cezalandirilacak herhangi bir iilke ile nemsiz nedenlerle
uluslararas: iligkileri koparma nedeniyle bu devletler tiim iligkiler
bakimindan ABD’ye diisman olacaklar. Ciinkii devletler arasindaki
uluslararasi iliskiler boliinmezdir, bir olayla giiclenebilirken ve bagka
bir olayla sonlandirilabilir.

3) Ulkeler ayr1 bir izolasyon altinda yasayacaklardir, ciinkii iilkeler
birbirlerine olan giivenini yitirir ve herhangi bir iilkenin herhangi bir
zamanda ve herhangi bir yerde JASTA'ya benzer herhangi bir yasa
cikarmasi, konuyu Uluslararasi sdzlesmelere veya yasalara nazaran
daha kaotik hale getirir.

4) Herhangi bir iilkedeki herhangi bir vatandasin herhangi bir
hiikiimete karst herhangi bir dava agmasma izin verilmistir. Bu
yasanin ¢ikarilmast ve onun olumsuz etkileriyle diplomatik
dokunulmazliga dayali hukuki engeller bu kaybolur ve iilkelerin
elcilikleri diplomatik yabanci topraklar degil, iilke topraklarinin bir
pargasi olur..

5) Bu yasa uluslararas1t mesruiyet i¢in giiclii bir darbe teskil eder ve
uluslararast kuruluslar Birlesmis Milletler dahil olmak {izere bu
mesrulugu uygularlar ¢iinkii bu orgiit temeli anlagsmalara dayanir ve
tiim tilkeler arasinda dengeli bir iligki kurmay1 amaclar. Herhangi bir
iilke baska herhangi bir ilkeyi herhangi bir davranis igin
cezalandirirsa bu kurum faydasiz hale gelecek ve durum daha da
kaotik hale gelecektir.
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Bayanlar baylar,

Biz, politikacilar, avukatlar ve sivil toplum oOrgiitleri olarak, Birlesik
Devletler'in havug ve sopa politikast olmasini istedigi, vatandaslar
tarafindan yapilan herhangi bir hata yiiziinden vatandaslarin
devletlerini cezalandirmaya miisaade eden, kendisine tiim uluslararasi
camianin otoritesinden daha agir basan bir otorite bahseden ve tiim
diinyada kaosa kap1 agacak bu yasaya karsi ¢ikmak zorundaydik.

Son olarak, tim uygar topluluklara, uluslararasi Orgiitlere ve
hiikiimetlere bu yasaya karst durmalarint ve ABD'den bunu iptal
etmesini istemelerini veya ABD’nin iliskilerinin kuvvetli oldugu
tilkelerde bu yasanin ABD'ye kars1 kullanilmasini talep ediyorum.

Bu nedenle, islami ve Arap Ulkeleri, iilkelere politik acidan santaj
yapmay! amaglayan bu yasaya karst olarak kapsamli bir isbirligini
ortaya koyan bir yasal mevzuat yiirlirliige koymak ig¢in isbirligi
yapmaliyiz.

Saygilarimizla,

Avukat Kateb Fahad Alshammary

(Avukat ve 11 Eylil olaylariyla ilgileniyor, Guantanamo tutuklularini
savunan uluslararasi komite iiyesi)
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JUSTICE AGAINST SPONSORS OF TERRORISM ACT
(JASTA)

HiT TO INTERNATIONAL LEGITIMACY AND NATIONAL
SUPREMACY

Atty. Kateb Fahad Alshammary?

Justice Against Sponsors of Terrorism Act (JASTA) may be the most
significant law in which many people and places are occupied by it on
media, official and legal levels and I will not be exaggerating if | said
that it’s the most prominent law since the emerging of written laws,
not because its rare or written with gold, but its represented the first
imitative that violates the national sovereignty of states, and hits
international legitimacy, represented in by national and international,
political, legal, commercial and economic Conventions, and the one
who enacted it sought to impose a new world domination, and perhaps
USA became involving in all countries affairs as it do somethings that
makes people talk about it in order to blackmail countries politically
One way or another. Why JASTA is dangerous for international
relations? And national sovereignty ? we will talk about these two
aspects from a legal standpoint.

First aspect: effect of JASTA on national sovereignty:

JASTA is an American law but it represents blatant violation to the
national sovereignty of other countries as it allows USA to punish
countries that sponsor terrorism without defining the countries that
sponsor terrorism or what is the terrorism from its point of view, but
he left all these definitions and terms unclear and vague in order to
apply this law widely. I shall focus on some legal implications of this
law with respect to the national sovereignty of the states, including the
following:

! Riyadh Bar Assocation’s member/Saudi Arabia.
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1)

2)

3)

4)

5)

Lack of internal security in countries classified by USA as
state that sponsors terrorism and which shall be subject at any
time to accountability or punishment for any reason which
USA deems necessary without returning to international
organizations especially UN as this law allows USA to punish
such states without counselling the international organizations.
States that fear to be classified as a state sponsors terrorism to
invest in any other country because USA can cooperate with
its allies to punish this country through the money of this
country with USA allies, which is the main reason why USA
enacted this law.

Small countries, specially The developing countries, including
Arabic and Islamic countries will not control its citizens. So
when his country may be subject to punishment, he/she also
can be punished by such countries without returning to his
government which is called by USA as "creative chaos" that it
planned long time ago.

States fear to be classified as states that sponsor terrorism in
the future to make any act fulfills its goals or maintain its
security as purchasing weapons from any state other than
USA, because it she thought to purchase any weapon from
here or there or think to produce it, it will be classified as a
state that sponsor terrorism. From this point, most states feel
the lack of sovereignty.

The state will enact similar legislations and it hasn't the
sufficient abilities to apply these legislations as USA which
gives it a motivation to enforce this law as it has the required
tools and abilities. Therefore, we ask for a general legislation
to Islamic and Arabic governments to be unified legislation
that faces this law.

Second Point: effect of JASTA on International relations:

While for the effect of JASTA on International relations and
agreements, there are many negative aspects because the international
relationships are mainly based on mutual trust and respect among
nations, in addition to the common interests as all states seek to
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maintain its interests and, in turn, the interests of other states' interests
State in order to keep the mutual cooperation.

Here comes the negative effects resulting from this law in
international relations to form a knockout to relationships based on
respect and common interests such as:

1)

2)

3)

4)

5)

Disregarding the international agreements related to national
sovereignty of the states on which the international
relationships based on since the establishment of United
Nations (UN) after the First World War and become easy for
each country to accuse any other country at any time and for
any reason.

Rupturing international relations for trivial reasons as any
country classified as state sponsored terrorism or be punished
from USA government will not let it go, but all relationships
with USA will be fully hostile because the international
relations between states are indivisible but it may be stronger
with any event and terminated with another event.

Countries will live in a separate isolation because it lost the
trust with any country and it is easy for any country to issue
any law similar to JASTA at any time and in any place against
any other country which makes the matter more chaotic than
relation to international conventions or laws.

Any citizen in any country became allowed to file any case
against any government. Therefore, the embassies of countries
are not Foreign land, but it’s a part of its lands as the legal
barriers, based on diplomatic immunity, went away after
issuing this law and its negative effects.

This law represents strong hit to international legitimacy and
organizations apply these legitimacy including United Nations
as this organization is based on basis and agreements aim at
establishing balanced relationship between all states and when
any country punish any other country for any act, the
organization will be useless and the situation will become
more chaotic.
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Dear all,

We, politicians, lawyers and civil society organizations, must stand up
in the face of this law, which the United States wanted it to be as the
policy of carrot and stick, which allowed itself to punish other states
for any error committed by its citizens. And to vest itself an authority
outweigh the authority of the entire international community, and
opened the door to chaos in the whole world.

Finally, I ask all civilized communities, international organizations
and government to stand against this law and requesting USA to
cancel it or apply it against USA especially it has relations in most
countries.

Therefore, we, the Islamic and Arabic Countries shall cooperate to
enact a comprehensive unified law represent cooperation agreement to
face this law aim at blackmailing countries politically.

Regards,,

Attorney at law

Kateb Fahad Alshammary

Attorney and interested in 11 September events

Member of international committee for defending Guantanamo
detainees.
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