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The Permissibility of The Penalty Clause in the Case of Debt Default:
A Juristic Study at Participatory Banks in Turkey

Khaled Dershwi, Ashraf Mahmuod

Abstract

Islamic financial institutions are facing the problem of debt defaults resulting from deferred liabilities,
and there is no doubt that this problem increases in light of crises and pandemics, such as covid19
nowadays, so conventional banks applied the pre-Islamic rule “either you raise or you pay off”, and
this is forbidden Riba. As for Islamic banks, it was necessary for them to find a shariah compliant
solution to the problem of the delay and defaulting in repaying debts. In our research, we discuss the
penalty clause as a proposed solution to the problem of default debts, and as a punishment for those
who want to take advantage of the Islamic banks which do not increase the original amount of the debt
(debt scheduling) in case of defaulting. The research aims to clarify the meaning of the penalty clause
in jurisprudence and law, detail its provisions, and cases of its permissibility, and then shed light on the
reality of Turkish participatory banks in the extent to which the penalty clause is adopted, with
legitimate alternatives. In our research, we have followed this inductive approach; By extrapolating the
sayings of scholars and their evidence in the penalty clause and the descriptive approach; By
highlighting the reality applied in Turkish participatory banks, and the comparative analytical
approach; To extract legitimate alternatives after presenting the applicable reality. Among the findings
of this research are the permissibility of stipulating the penalty clause on the defaulter in the case of
non-financial debts, Such as Istisna’a contracts, and the contract is invalid if it stipulates a penal clause
that obliges the debtor to pay an extra amount of the original debt as soon as he is late in payment. As
for compensating the delay debtor to the creditor for the actual damage he has suffered, contemporaries
differed in it between a preventer and a permissible, and from the findings also that the Turkish banks
charge the penalty clause by obligating the delay customer (the procrastinator) to pay an amount more
than the original debt. Likewise, Kuwait Turk Bank and Al-Baraka imposed the remaining instalments

on the customer in the event of his delay in paying the debt.

Key words: Penalty Clause, Turkish Participatory Banks, Procrastinator Debtor, Compensation for
Damages, Defaulted Debt
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