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Abstract

The renewal of Islamic legal hermeneutics has been a subject of contro-
versy since the 19" century. Muslim jurists and thinkers disagree on the
extent to which the sources and the procedures of istidlal, legal reason-
ing, embodied in Islamic legal hermeneutics, usil al-figh, should be re-
structured. This study deals with one of the most recent discussions on
this question, which opposed the Tunisian A. al-Marzlqi and the Syrian
M. S. Ramadan al-Buti. The answers of the two debaters are interesting in
more than a case. On the one side, al-Marztqi argued for an open and
collective legal hermeneutics that would function as a public reasoning.
On the other side, al-Bati adopts a conventional line of thought, defend-
ing the methodological self-sufficiency of Islamic law. This paper will in-
vestigate the premises, the conclusions, and the counter-arguments of
each of the debaters. Besides, light will be shed on the new elements that
emerged in the dispute with regard to legal reform in Islamic law.

Key Words: Reform, al-Marzaqi, al-Buti, renewal, usil al-figh, Islamic le-
gal hermeneutics

Introduction

Since M. ‘Abduh (d. 1905), the renewal of Islamic legal hermeneu-

tics, usiil al-figh, has been explored in heated discussions. For
‘Abduh, the key-concept of renewing usii/ al-figh is public interest,
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maslaba, which should frame the new Muslim legal thought." With-
out questioning the four traditional sources of Islamic law, he infused
a cautious ethical spirit in legal reasoning. In this regard, he drew
attention to Abu Ishaq al-Shatibi (d. 1388) and his al-Muwdfaqat fi
usil al-shari‘a, a cornerstone in the Muslim legal ethics, called the
higher objectives of Islamic law, maqasid al-shari‘a. The recurrent
question of debate is how far one would go to reform the sources and
the procedures of legal reasoning.

Jurists and intellectuals disputed ‘Abduh’s legacy. On the one
hand, an increasing number of traditionnist jurists adopted, with pru-
dence, ‘Abduh’s perspective. Others, more open to reform such as M.
al-Ghazali (d. 1990), criticized the centrality of analogy and singular
reports, khabar al-wahid,’ using the legal ethics of the Qur’an more
freely. The latter would be the umbrella that covers public interest-
based reasoning. However, nothing radical emerged out of this ap-
proach. Juristic caution and the apology of shari‘a subsidized the
ethics of magasid al-shari‘a to the traditional wusil On the other
hand, Muslim intellectuals employed ‘Abduh’s maslaba-frame to
elaborate far-reaching proposals of renewing usil. Thus, in 1980, the
Sudanese Hasan al-Turabi challenged traditional usi/ studies. Alt-
hough he does not belong to the religious establishment of wlama’,
the publication of his Risdla fi tajdid usil al-figh al-Islami was a
turning point. Al-Turabi questions analogy, enlarges the use of
magqasid and presumption, rejects consensus in its traditional juristic
form, and, instead, he calls to a democracy-like consensus.® A similar
effort of renewal has been undertaken by the Egyptian Hasan Hanafi.
Contrary to al-Turabi, Hanafi lacks juristic training. He suggests trans-
forming wusil al-figh from a juristic, rational, deductive, and logical
science, as he describes it, into a philosophical, humanistic, behav-
ioral, and general field of knowledge.* He calls to consider the public
interest as a central method of legal reasoning and to discard the the-

The standard work on ‘Abduh’s legal views is still Kerr’s volume published in
1966: Malcolm Hooper Kerr, Islamic Reform: The Political and Legal Theories of
Mubammad ‘Abdub and Rashid Rida (Berkeley: University of California Press,
1966).

Muhammad al-Ghazali, al-Sunna al-nabawiyya bayna abl al-figh wa-abl al-
badith (Cairo: Dar al-Shurtaq, 1989).

®  Hasan al-Turibi, Tajdid usiil al-figh al-Islami (Beirut: Dar al-Jil, 1980).

Hasan Hanafi, Min al-nass ila l-waqi mubdwala li-i‘adat bind’ usil al-figh
(Cairo: Markaz al-Kitab li-I-Nashr, 2004), II, 588.
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oretical traditional ugszil This proposal did not persuade traditionnist
audiences. A serious divide between the legal ethics of the intellectu-
als and the legalism of the jurists brought ‘Abduh’s synthesis to a
deadlock.

In the West, several Muslim intellectuals attempted, in a critical
outlook, at the renewal of Islamic legal hermeneutics. In particular,
Fazlur Rahman (d. 1988), argues for a new dynamic legal hermeneu-
tics; it is an independent reasoning, #tibdd that looks at the Qur’an
and the Sunna as scriptures that move innovatively through different
social forms. As he puts it, “Islam is the name of certain norms and
ideals which are to be progressively realized through different social
phenomena and set-ups.” Accordingly, Muslims should seek values
in the texts, not in the medieval institutions, and embody these Islam-
ic values in the modern institutions. More radically, M. Arkoun (d.
2010) rejects the notion of fjtibad altogether. For him, idjtibad is a
mechanism of thinking about shari‘a within the orthodox perspective
elaborated by the classical jurists. He sees a close relationship be-
tween the belief in the sacred character of the language of the
Qur’an, law and the claim of truth in Orthodox Islam. In other words,
one cannot produce any significantly different #jtibdd from the tradi-
tional figh as long as the traditional linguistic and anthropological
frameworks are maintained. Arkoun also vehemently criticizes the
authority of the jurists to be entitled to djtibad. In his view, they took
advantage to set the rules of #jtibdd that ultimately fix the legal quali-
fications and social norms. Thus, #jtibdd turned into the application of
rules of juridical schools.® The traditional Islamic legal hermeneutics
should be substituted by Western social sciences. Renewal, as he sees
it, is possible only if modern Muslims move from this traditional epis-
temology to criticism of the Muslim mind; that is, only and only if the
mindset becomes modernist, deconstructionist, and secularist.

The wide rejection of al-Turabi’s endeavour, let alone the ideas of
Hanafi, Fazlur Rahman, and Arkoun, postponed a serious debate on
the issue between the jurists and the intellectuals. In the Sunni Arabic
speaking countries, the most audacious jurists would stick to
magqasid al-shari‘a as a complementary approach to traditional #siz/,

Fazlur Rahman, Islamic Methodology in History (Islamabad: Islamic Research
Institute, 1995), 189.

Mohammad Arkoun, Pour wune Critique de la Raison Islamique (Paris:
Maisonneuve et Larose, 1984), 73.
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being a safe and conciliatory approach.” Conversely, modernist intel-
lectuals rarely dare to venture into the field of usiil.

Recently, a sober debate took place between the Tunisian Abu
Ya‘rub al-Marztqgi and the Syrian Muhammad Sa‘id Ramadan al-Bati
(d. 2013). It was published under the title of Ishkaliyyat tajdid usiil
al-figh. The answers of the two debaters to the questions of defini-
tion, modalities, and implications of this renewal are stimulating in
more than a case. Al-Marziqi, the proponent, argued for an open and
collective legal hermeneutics that would function as a public reason-
ing. His belief in human reason and freedom is essential. As a critique
of the juristic elitism, he rejected any special authority that would be
given to the jurists. Since juristic authority is based on the derivation
of judgments through analogy, giyds, he categorically dismissed this
method. In this regard, he recalls Ibn Taymiyya (d. 1328) and Ibn
Khaldan (d. 1406) as models of a realistic synthesis between reason
and transmission. He hails them for their reliance on scriptures and
reality rather than analogical reasoning. Thus, in his view, they are
the precursors of a deep renewal of Islamic legal hermeneutics.
Moreover, al-Marziqi discards the logical, legal, and linguistic prem-
ises of traditional usii/ al-figh for their incapacity to grasp the realities
of modern times. He suggests the use of political philosophy and
ethics as an effective way of renewal to find adequate legal decisions
for new cases.

That said, in the recent years, the interest in the subject of tajdid in legal herme-
neutics has significantly increased. See: Muhammad al-Dasuqi, al-Tajdid fi I-figh
al-Islami (Beirut: Dar al-Madar al-Islami, 2001); ‘Abd al-Salam <Abd al-Karim, al-
Tajdid wa-I-mujaddidin fi usal al-figh (Cairo: al-Maktaba al-Islamiyya, 2003); al-
Dasuqi, Nazra naqdiyya fi I-dirasat al-usiliyya al-mu‘dasira (Beirut: Dar al-
Madar al-Islami, 2004); ‘Abd al-Salam Balaji, Tatawwur <ilm usal al-figh wa-
tajaddudub” (al-Manstra: Dar al-Wafa>, 2007). For a historical introduction and
assessment of literature on renewal of wusiil, see: Muhammad Fathi Muhammad
‘Atrabi, al-Tajdid fi <ilm usil al-figh al-Sunni fi I-<asr al-badith: bayna I-
nazariyya wa-l-tatbiq (al-Iskandariyya: Dar al-Matba<at al-Jami‘iyya, 2012). For
Western studies, see: Birgit Krawietz, Hierarchie der Rechtsquellen im tradierten
sunnitischen Islam (Berlin: Duncker & Humblot, 2002); David Johnston, “A Turn
in the Epistemology and Hermeneutics of Twentieth Century usiil al-figh,” Islam-
ic Law and Society 11/2 (2004), 233-282; id., “Maqasid al-shari‘a: Epistemology
and Hermeneutics of Muslim Theologies of Human Rights,” Welt des Islams 47/2
(2007), 149-187; Felicitas Opwis, “Changes in Modern Islamic Legal Theory: Re-
form or Reformation?” in Michaelle Browers and Charles Kurzman (eds.), An Is-
lamic Reformation? (Lanham, MD: Lexington Books, 2004), 28-53.
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In contrast, al-Bati adopts a conservative line of thought, defend-
ing the theoretical self-sufficiency of Islamic law. For him, the notion
of public interest, maslaba, is an appropriate frame to tackle new
juridical cases. However, public interest should be regulated by the
traditional authority of the jurists and the principles of shari‘a. As he
understands it, the reason for the stagnation of modern iéjtihad does
not lie in the traditional tools and premises of usil al-figh. Rather, it
has to do with the inability of mujtahids to use these devices. For this
reason, al-Buti casts off the modernist views of wusi/ renewal. In his
opinion, Islamic legal hermeneutics do not need renewal as they are,
in their traditional form, the only appropriate tools for reading the
sources of law in Islam. Since these sources are immutable, the tools
should not be renewed. The reactivation of ijtihdad is to be carried out
with the same traditional legal reasoning. Thus, it can be said that the
ethical view of the philosopher al-Marziqi clashes with the procedur-
al one endorsed by the jurist al-Batl.

Taking up a critical posture, this paper examines the debate under
consideration. In order to capture better the intellectual background
of the debate, I will briefly introduce the participants. Then, I will
explore the premises, the conclusions, and the counter-arguments of
each of the debaters. In the first place, al-Marztqi’s position will be
investigated. Subsequently, T will look at al-Bati’s rebuttal of al-
Marzuqr's thesis on the new Islamic legal hermeneutics as he per-
ceives it.

I. The Debaters

I begin with al-Biti as he is well-known for Western® as well Mus-
lim audiences.” Born in Turkey in a Kurdish family (Boutan Island,
1929), al-Bati is a Syrian religious scholar who became one of the
most prestigious religious Sunni scholars in the last forty years. He
synthesized a traditional Azhari training (PhD from al-Azhar in 1965),

%  Andreas Christmann, “Islamic Scholar and Religious Leader: a Portrait of Shaykh

Muhammad Sa‘id Ramadan al-Bati,” Islam and Christian-Muslim Relations 9/2
(1998), 149-169; Sandra Houot, “De la religion a I'éthique. Esquisse d'une média-
tion contemporaine,” Revue du monde musulman et de la Méditerranée 85-86
(1999), 31-46; id., “Culture religieuse et média électronique: le cas du cheikh
Muhammad al-Bati,” Maghreb-Machrek 178 (2003), 75-87.

In Arabic see: ‘Abd al-Samad Balhajj, “al-Tasawwuf wa-I-Tkhwan al-Musliman fi
Striyya: al-Bati wa-madrasatuh®,” al-Misbar 66 (al-Islam al-na’im: al-tasawwuf fi
bilad al-Sham) (2012), 283-304.
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Ikhwani intellectual line and Sufism. Of particular importance is the
influence of Bediuzzaman Sa‘id Nursi (d. 1960) on him. Although
critical of the Arab socialism and other secular ideologies, he sup-
ported the Syrian regime until his death in 2013. With regard to Islam-
ic law, al-Buti is a conservative. He enthusiastically defended sustain-
ing the juristic schools, madhahib against a Salafi anti-madbabib
campaign. Al-Biati won the esteem of traditional Muslim scholars with
his book, Dawabit al-maslaba fi I-shari‘a al-Islamiyya [The Regula-
tions of Public Interests in Islamic Law). Herein, he claims that in Ts-
lamic law, public interest can only be real if approved by the Qur’an
and the Sunna." In his view, ethics of law cannot renew Islamic law
for no consideration is given to ethics outside the texts; religion is the
basis of public interest and humans cannot grasp divine wisdom em-
bodied in shari‘a."' His Shafi‘ism is obvious here as he promotes the
idea that good and evil are effects of the legal command.

In contrast, Muhammad al-Habib al-Marztqi, known as Abu
Ya‘rub al-Marztgqi is unfamiliar to the Western and Islamic informed
publics. Nonetheless, he is well-known to the Arabic audiences
thanks to his numerous publications, media appearances on al-
Jazeera, and controversies he was involved in. Born in Tunisia (1947),
he is trained in Paris in philosophy, especially Islamic and Greek phi-
losophies. In several publications, he promotes a new Arab philoso-
phy that includes the religious component, a reaction to largely secu-
lar philosophers in the Arab world. He rejects Aristotelian Muslim
philosophy and kaldam for they are realists, claiming the existence of
universals and particulars. Al-Marziqdi is a nominalist who believes in
the existence of particulars only. In one of his recent publications, he
argues for the unity of philosophy and religion."” His Islamic affinities
were confirmed in the current political scene of Tunisia as he was a
representative of the Islamic political party Ennahda (1911-1912).
However, he resigned and distanced himself from politics. His writ-
ings focus on epistemology, philosophy of history, and metaphysics.
The only publication where he expands on Islamic law is his debate
with al-Bati.

Muhammad Sa‘id Ramadan al-Bati, Dawabit al-maslaba fi I-shari‘a al-Islamiyya
(Beirut: Mu’assasat al-Risala, 1973), 58.

" Ibid., 67.

Abu Ya‘rub al-Marzaqi, Wabdat al-fikrayn al-dini wa-I-falsafi (Damascus: Dar
al-Fikr, 2011).
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II. Al-Marziuiqi’s Approach

Al-Marztuqi considers that Mu‘tazili theology and Kharijism-
Zahirism had a destructive influence on wusil"® According to him,
these schools infused a sense of rebellion and non-consensual
tendencies into the Sunni usi/ al-figh. The first is responsible for eso-
teric interpretation while Kharijism and Zahirism spread rigid formal-
ism and literalism. Although his affirmation of the Mu‘tazili influence
on usizl is right, his assumption about the esoteric impact of
Mu‘tazilism on Hanafi and Shafig schools is debatable. For him, even
the juristic use of linguistic interpretation stems from a Mu‘tazili influ-
ence.”

That said, Mu‘tazilis were not the only ones to practice linguistic
interpretation. The latter was common among exegetes and theologi-
cal schools. Further, he considers the magasid theory a by-product of
Mu“azilism. Probably, what lies behind al-Marziqi’s claim is the
promotion of ratiocination, ta<il by Mu‘tazilis — the asset of the
magqasid theory. Even so, Ash‘aris and Sufis also contributed to the
development of this theory as shown by al-Hakim al-Tirmidhi (d. ca.
910), al-Juwayni (d. 1085), and al-Ghazali (d. 1111).

Al-Marzuqi’s standpoint on the influence of Kharijism-Zahirism on
usitl does not reflect the standard view on the matter. In their deliber-
ations, Sunni juridical schools did not take seriously the Khariji and
Zahiri positions. Besides, Zahirism rejects the mainstream Sunni use
of giyas and its understanding of juridical consensus. Al-Marzuqi per-
ceives the continuity of Zahirism in the Maliki and Hanbali schools.
Probably, he was led to think so by the role the three schools assign
to traditions. Zahirism endorses the literal meaning of the Qur’an and
hadith while the Malikis promote the traditions in general, and those
of Medina in particular. Finally, the traditionnist character of
Hanbalism is renowned. However, the elaboration of legal-linguistic
analysis is not a monopoly of Zahirism. Al-Shafi< (d. 820) should be
given some credit with regard to this approach.

There are two exceptions from al-Marzqi’'s overall denunciation
of usiil legacy: Ibn Taymiyya and Ibn Khaldan. In his view, their re-
flections on language, history, knowledge, and nature are revolution-

13 Aba Ya‘rub al-Marziqi and Muhammad Sa‘id Ramadan al-Buti, Ishkaliyyar tajdid
usiil al-figh (Damascus: Dar al-Fikr, 2006), 25.
Y Ibid., 50-51.
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ary and should inspire the desired renewal.” On the one side, Ibn
Taymiyya, as interpreted by al-Marztqgi, used a critical method of
knowledge and nature to purify language and history from formalism
and esoteric ideas. That is, he fought the negative influences of
Zahirism and Mu‘azilism on Sunnism. Al-Marziqi praises Ibn
Taymiyya’s method based on the Qur’an-hadith, reality, and creation.
Ibn Taymiyya is also eulogized for seeking an agreement between
nature and law. Here, al-Marzuqi displays an uncommon interpreta-
tion of Ibn Taymiyya. While the typical scholarly reception of Ibn
Taymiyya highlights his rejection of philosophy, al-Marztqi perceives
him as a nominalist philosopher. According to his interpretation, Ibn
Taymiyya criticized Aristotelian realism, which claims the universals
exist as such. Against it, Ibn Taymiyya argues that universals exist
only as particulars.’® In addition, in his perspective, Ibn Taymiyya
might be the first to consider ijtibdd and jibdd as individual obliga-
tions."’

Ibn Taymiyya’s main mission was to de-philosophize Sunni theol-
ogy. His claim of the agreement of transmission and reason is apolo-
getic and aims at defending traditions. In this regard, he is not differ-
ent from any Sunni theologian or jurist al-Marztqi rejects. For Ibn
Taymiyya, both idjtihad and jibdd are governed by the traditions (in
ijtibdd) and the state authority (in jibdad). Moreover, Mu‘talizis, whom
al-Marzaqi dismisses, were among the earliest to call to individual
responsibility in reasoning and forbidding the wrong.

Al-Marziqi reads Ibn Taymiyya as a pioneer of renewal of legal
hermeneutics who focuses on scriptures and rejects juristic imitation,
taqlid. Be that as it may, contrary to Ibn Taymiyya who dismissed
philosophy as a tool of attaining “truth,” al-Marztqi thinks philosophy
is able to provide a rational theory of knowledge and to build Islamic
law as ethics.'

In his admiration of Ibn Taymiyya, al-Marztqi follows Fazlur
Rahman who believed Ibn Taymiyya to be “the only medieval Muslim
who seeks to formulate clearly the ultimate issues at stake between
the cognitive approach to reality of the Greeks and the ‘anticlassical’

5 Ibid., 52-53.

Al-Marzuqi, Islab al-‘aql fi I-falsafa al-‘Arabiyya (Beirut: Markaz Dirasat al-
Wahda al-<Arabiyya, 1996), 176.

7 Al-Marziiqi and al-Bati, ibid., 66.

8 Ibid., 225.
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attitudes of the Koran.”" Further, Fazlur Rahman described Ibn
Taymiyya as a bright and bold spirit who made an attempt to reopen
the gate of absolute ijtihdd.”’

As for Ibn Khaldan, al-Marziqi accredits him for establishing a
philosophy of history to replace theology and Islamic philosophy,
figh, and Sufism.”' He joins a general appraisal of his legacy among
the Muslim intellectuals. However, Ibn Khaldin conceived his phi-
losophy of history in accordance with the religious and rational sci-
ences of his time. Ibn Khaldan wrote about, praised and taught these
sciences. In his Mugaddima, he refers to the mentioned subjects with
appreciation.

In the debate, the most surprising position al-Marztqi endorses is
his criticism of magasid al-shari‘a and al-Shatibi. Since decades,
modernists have attempted to use al-Shatibi in order to generate an
ethical transformation of Islamic law. In spite of this “semi agree-
ment” of intellectuals and jurists on al-Shatibi, al-Marztqi denounces
magqasid theory for its alleged impossibility and immorality. Al-
Marzuqi asserts that it is impossible to grasp the higher objectives of
God. Without knowing them, one cannot know neither which laws
fulfill these objectives. He does not consider induction, istigra’, the
main method used by the maqasid jurists, as sufficient to reach cer-
tainty. He claims induction to be impossible to carry on in the texts of
shari‘a. Accordingly, he discards the five necessities of Islamic law
(preservation of religion, life, intellect, property, and progeny) as
seen by magqdsid theory.

In his view, these necessities should be interpreted as ethical ra-
ther than legal principles. For instance, the preservation of religion
should not be the imposition of rituals, but the respect of religious
freedom. Also, the safeguarding of life concerns the dignified one and
not any life. Al-Marzqi denies that forbidding wine protects the intel-
lect. Rather, it is through the continuous nourishing and developing
of intellectual skills and reflection that such purpose may only be
accomplished.” With regard to property, he requires it to be licit.
Besides, he highlights the role of a just state in sustaining such prop-

Fazlur Rahman, Propbecy in Islam: Philosophy and Orthodoxy (Chicago:
University of Chicago Press, 1958), 101.

2 1d., Islam (London: Weidenfeld & Nicolson, 1966), 79.

2 Al-Marziqgi and al-Bati, ibid., 53.

2 Ibid., 80-82.
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erty. For him, the protection of progeny, as an objective of its own, is
irrelevant as life implies progeny.

He also compares magqasid theory to utilitarianism, which, in his
view, is immoral as it is based on pragmatism.* For this reason, al-
Marztuqi relinquishes analogy, giyds as well as public interest,
maslaba. He deems them inadequate for an Islamic legislation as the
jurist who practices them recedes from the texts and ignores consen-
sus. Inasmuch as the legal devices of analogy and public interest are
approved, despotism of the mujtabid is encouraged.** Thus, al-
Marziqi uses a ZahirT argument to reject analogy and public interest.
Zahiris claimed the jurist had no authority to legislate. Since analogy
and public interest provide the jurist with an authority of legislation,
they should not be considered sources of law at all.

As an alternative, al-Marziqi suggests an Islamic collective ethics
that should be the basis of legislation. According to him, consensus
can conciliate the Qur’an and the Sunna on the one side and the
world and history on the other.” This legislative consensus is ex-
pected to by-pass schools held responsible for the spiritual disunity
of the umma. Al-Marzaqr's consensus does not bear the meaning it
conveyed in traditional wusiil al-figh which denotes the consensus of
jurists in a specific time ({jma9.

More than anything, al-Marz0qi is critical of the juristic authority in
the manner of Arkoun. To undermine it, he was led to question the
methods of traditional jurists by having recourse to argument from
change and from universality. On the one hand, he asserts science is
always changing and therefore logical premises of wusii/ should be
changed. On the other, since, today, most Muslims are not Arabic
speaking peoples, legal hermeneutics and legislation should not rely
exclusively on Arabic language. He asserts that Islamic law and ethics
should be universal.*

II1. Al-Buti’s Approach

In al-Buti’s view, wusils task consists in explaining legal texts and
rules.”” As a discipline, it is based on a set of unchanging linguistic

B Ibid., 92-93.
2 Ibid., 88.

5 Ibid., 129.

% Ibid., 217-219.
7 Ibid., 159.
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and logical principles. Since the premises cannot be renewed, the
outcomes cannot be renewed neither. Thus, he rules out any renewal
of usiil al-figh's methodology. For him, changing usil al-figh implies
changing the convention of Arabic language which would undermine
the reception of God’s legal norms. Al-Buti does not elaborate on the
logical part and makes Arabic his main argument against change. It is
the case that wusil al-figh is unchangeable, al-Bati explains, because
no one is allowed to change the Arabic convention. For example,
usil al-figh states that the imperative form implies obligation unless
proven otherwise. Al-Buti argues that such a rule is established within
the Arabic convention of speech. Here, al-Buti ignores the long evo-
lution of wsil al-figh until al-Shatii and deals with its history as a
static one.

In addition, he perceives the relationship between the speaker
(the divine legislator) and the receiver (the Muslim community) as a
relationship of subordination. The speaker entrusts the receiver with
the meaning of his ideas and the receiver should preserve the intend-
ed meanings of the speaker.” Al-Bati does not explicitly adopt the
thesis of the divine origin of language, but it is underlying his argu-
ment. For if he thinks language is a human convention, he would
have been forced to admit that language evolves. By the same token,
al-Bati would conceive the convention of language as based on inter-
action rather than on subordination. His Ash‘ari leanings® explain his
adherence to a conception of an Omni-Legislator God (al-Hakim
buwa Allab wabdah®).

For al-Buti, proponents of a modernist legal hermeneutics are
dismissed for lack of a comprehensive and deep knowledge of wusiil.*
It is obvious that al-Buti, by introducing this ad hominem argument,
tries to delegitimize his adversary. Muslim jurists and the majority of
Muslims do not consider intellectuals as religious scholars, ‘wlama’.
Sacred knowledge is the privilege of the jurists. Accordingly, al-Bati
seems little interested in bridging the gap between him and his adver-
sary. Further, he accuses his adversary of spreading doubt about
shari‘a. Indeed, al-Buti insists on the ill-intended modernist calls to
renewal. For him, renewing wusil al-figh would undermine shari‘a

B 1bid., 176.
Y 1bid., 168-169.
3 1bid., 163.
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because the certainty of one relates to the certainty of the other.”
Reforming wusiil al-figh, that is the foundations of Islamic law, would
lead to change the regulations of shari‘a. One can notice here al-
Buti’s use of a classical juristic mode of legal reasoning: blocking the
means to mischief, sadd al-dhara’i‘. Anything that might lead to evil
should be stopped. Since a new legal hermeneutics would threaten
the very existence of Islamic law, it should be denied.

How should a modern scholar deal with wusiil al-figh? In al-Buti’s
stance, today, like in any other time, the jurists should endorse the
conventional rules in usil al-figh and use them to understand the
legal texts. A modern jurist is expected to renew only his application
of these rules. Al-Buti describes the current status of usiil al-figh as an
old building that requires re-engagement. Modern scholars should
reform the damaged parts of its structure, strengthen it, and renew
the style (of writing about it). As a traditional jurist, he subscribes to a
superficial approach that maintains the whole edifice. Nothing should
be renewed in the contents.” However, al-Bati admits that modern
scholars, provided they have the required knowledge, have a possi-
bility of weighing different standpoints of early scholars, tarjib. This
is a step back in time after ‘Abduh’s attempt to struggle with the farjib
mentality. After all, ‘Abduh promoted a revival of gjtibad spirit that
brings about independent legal reasoning.

For al-Buti, there is no way that Ibn Taymiyya and Ibn Khaldtan
made a revolution in the history of Islamic law. Al-Bati refutes al-
Marzaqi’s claim that Ibn Taymiyya and Ibn Khaldin made a revolu-
tion in wsil al-figh. At this point, he advanced several counter-
arguments; Ibn Taymiyya’s usil/ draws on the methodology of the
Shafiq school with further insistence on the pre-eminence of tradi-
tions. Using the watchword of traditionnalisation, he stood against an
increasing logicisiation of Shafii usil. In his time, Ibn Taymiyya re-
sisted the renewal of wusiil al-figh. As for Ibn Khaldin, he was not an
usili in any sense. It is true that he was a Maliki jurist and judge by
profession, but his leanings were much more passionate for history
than any other subject. He left no particular reflection on wusiil al-figh
which could be seen as innovative. By putting Ibn Taymiyya and Ibn
Khaldan in their real contexts, al-Bati uses evidence from their writ-

3V Ibid., 174.
2 1bid., 164.



The Reform Debate: al-Marziiqi and al-Biiti on the Renewal of ... 21

ings.” His point is that both medieval scholars adhere to the main-
stream Sunni schools.

In contrast to al-Marzuqi’s rejection of magqasid, al-Buti firmly de-
fended its significance in wusi/ al-figh. Not that he would make it a
starting point of any renewal. In al-BUt’s perspective, magqgasid are
the higher objectives of public interest as manifestations of Allah’s
judgments. The public interest is also a divine gift. Here, al-Buti en-
dorses a typical occasionalist Ash¢ari argument. He denies that the
public interest is inherent in human transactions and considers it an
instrument of God’s will.** Therefore, his view is that magdasid only
show the wisdom of shari‘a. The higher objectives of Islamic law are
based on the traditional sources of wusil al-figh, mainly the Qur’an
and the Sunna.

At the end of the debate, a major locus of divergence emerges:
whether juristic authority should be maintained or not. Al-Bati strong-
ly reacts against al-Marzuqi’s call to replace juristic schools with pop-
ular will. The jurist sees the danger of turning down the juristic au-
thority in favour of ethics. His mistrust of the public will, beyond tra-
ditional law, constitutes the cornerstone of his rebuttal Al-BaGti coun-
ter-argues that the people are divergent and unable to agree on their
interests.” For this reason, he believes they need shari‘a, the only
perfect and universal expression of human welfare. Since shari‘a
requires specific traditional rules of understanding,* maintaining the
authority of the jurists is essential.

For al-Buti, the fates of shari‘a and usil al-figh are inseparable.
He compares the reading of shari‘a texts to reading The Republic of
Plato. One needs linguistic tools that belong to the same period to
understand these texts. However, modern readers do not read The
Republic with the same kit of tools since the Antiquity. Hermeneutics
evolve as culture and society develop.

Conclusion

In sum, the philosopher and the jurist could not reach a meeting
point in this controversy over the renewal of Islamic legal hermeneu-
tics. Al-Bati does not give any concession to modernity as the latter

3 Ibid., 233-244.
3 Ibid., 250.
3 Ibid., 250.
% Ibid., 294.
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seems to depose him from his authority. To maintain religious
knowledge sacred, he sticks to arguments from authority and classical
Arabic. Al-Bati suspects modernity and closes all gates that could
challenge the legacy. He makes a step backward, compared to
‘Abduh’s approach.

Despite al-Marztqi’s efforts to shake the jurist’s position, the much
awaited debate did not lead to any progress on the issue. The philos-
opher wanted to push ‘Abduh’s legal reform too far. Not only does he
insist on ethics as a replacement of legal formalism, but urges to dis-
miss juristic authority. He argues for a new Islamic legal hermeneutics
without traditional usi/ al-figh. Rejecting his project, al-Buti glorifies
traditional usal.

It has been shown that maqdsid model, as promoted by traditional
jurists does not contain any possibilities of radical renewal for philos-
ophers. On the one hand, it is based on a traditional dogma of
Ash<arism where ethics justifies law rather than inspires it. On the
other, magqasid derive from Muslim traditions. Accordingly, opening
the gate of magasid does not lead to reform. In this respect, al-
Marzaqi’s criticism of the magasid model is an unconventional idea
that deserves attention. It shows that the ethics of law, thought to be
appealing to philosophers, fail to respond to their expectations.

In a rather blunt way, this clash informs us about the legal reform
of usiil. A compromise between philosophers and jurists on usil al-
figh seems to be unreachable. The philosopher, being the proponent
of renewal, challenges the traditional jurist who endorses the function
of opponent. Since the beginning of the dispute, a peculiar situation
took place. The proponent became the opponent, defending his
good intentions to bring about change in the wusil al-figh. By the
same token, al-Buti endorses the role of the proponent and the
guardian of usil al-figh. To use juridical terms, legal reform is a plain-
tiff that ends as a defendant. Here lies the importance of this debate.
It depicts the current state of the legal reform as “a suspicious cause.”
Jurists do not seem eager to change their methods and enjoy the eter-
nal status of plaintiffs, supported by the confidence of the religious
authority.

The question whether to renew usitl al-figh becomes who speaks
for usil al-figh? Al-Buti recuperates the main argument of the
traditionnists which consists in discrediting the religious knowledge
of the modernists. The Muslim jurists’ suspicion towards philosophers
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with regard to the renewal of Islamic law seems to considerably in-
crease. In contrast, al-Marziqgi makes audacious attempts to renew
usil and questions the whole traditional usi/ al-figh. He attempts to
reform usil outside the box, taking further al-Turabi’s reformist en-
deavour. Thus, the philosopher pursues a radical way of revising the
whole legacy of usil.
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