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The Authority of al-Wali the Guardian in Marriage Contract
in Islamic Jurisprudence:

A Comparative Jurisprudential Study with Inference of Usiil

al-Figh and Maqasid al-Shari‘a

Abstract

Studying the provisions of Sharia, that regulate the structure of the family,
shows that marriage is the most important pillar of the family. Shari (i.e the
lawgiver) has taken care of marrige contract and called to establish families
through many texts in the Qur’an and Sunnah. Therefore, it is necessary to study
the marriage contract by researching its conditions .The importance of this
research comes through studying one of these conditions, which is al-wali
(i.e.the guardian) and controls of Wilayet (i.e.guardianship), with a discussion
of'the jurists’ differences in these conditions. This research also shows different
views of jurists in the permissibility of a woman signing or preventing her
marriage contract on her own according to certain conditions. In addition, this
research studies the opinions of jurists on the ruling on a woman’s permission
in her marriage contract, and the right of her Wali to force her to marry without
her permission. Then, researcher presents preferences between these opinions
based on the explicit evidence, interpretation of text semantically according to
usul al-figh and understanding intention of Shari speech. The researcher
concluded that observing the purposes of Sharia makes it easier for Mujtahids
to weigh between different evidence.

Keywords: Marriage, Guardianship, Eligibility, Jurisprudence, Objectives.
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Islam Hukukuna Gére Velinin Evlilik S6zlesmesindeki
Yetkileri: Usiil-i fikih ve Makasidu’s-seria Baglaminda
Karsilastirmah Bir Tahlil

Oz

Aile kurumunu diizenleyen ser’ hiikiimler ¢ok yonlii olarak irdelendiginde
evliligin, aile i¢in 6nemli bir yerde durdugu goriilmektedir. Kur’an ve siinnette
pek c¢ok defa aile kurumuna dikkat c¢ekilmistir. Dolayisiyla evlilik
sozlesmesinin temel esaslar1 incelenerek tespit edilmek zorundadir. Bu
calismada, "veli" ile "vasilik" konusunun sartlar1 ile fukahanin bu sartlarla ilgili
fikir ayriliklar tetkik edilip degerlendirilmektedir. Fukaha, bir kadmnin nikah
sozlesmesini belirli sartlar altinda kendi basina baglatmasi ve bu nikaha izin
verenler ile sbzlesmeyi tstlenen veli olmaksizin nikdhin batil oldugunu
sOyleyenler arasinda gidip gelmistir. Makalemizde bazi durumlarda kadina
evlilik sdzlesmesini baslatma izni verilmesinin hiikmii ele alinmakla birlikte
kadinin izninin gerekli oldugunu sdyleyen fakihler ile baz1 durumlarda velisinin
kadin1 zorlayabilecegi hatta kadinm evliliginin velisinin sorumlulugunda
oldugunu sdyleyen fakihlerin goriisleri ¢cok boyutlu olarak incelenmektedir.
Fukahanin konuyla ilgili tartismali ve aralarinda tercih edilebilecek bazi
gorisleri vardir. Bu goriiglerin birbirleriyle olan ¢eliskisi; zahiri delillerin
incelenmesi, metnin semantik agidan yorumlanmas: ve Sari’in maksadinin
anlagilmasi gibi usullerle giderilebilmeye calisiimaktadir.

Anahtar Kelimeler: Evlilik, Velayet, Ehliyet, Fikih, Makasid.
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