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Bu ¢alismanin temel amac1 hakimin, kaynagi itibariyle Islam
hukukuna dayanmayan kanuna binaen verdigi bosama kararini
(tefrik) Islam hukuku perspektifinden tahlil etmektir. 1917°de
Hukik-i Aile Kararnamesiyle nikah akdi ve bosanmaya dair
hiikiimler fikih dairesi i¢inde kalarak kanunlastirilmis, boylelikle
hakimin bu alana dair yetki siir1 da netlestirilmistir. Bu
caligmay1, basta Misir olmak {izere Islam diinyasinin diger
cografyalarindaki calismalar takip etmis, aile hukukunun
mevzulari da genel olarak Ahval-i Sahsiyye Kanunu adiyla
diizenlenmistir. Mezkiir kanunlar, hakime genis bir tefrik yetkisi
tantyan Maliki mezhebinin goriislerini merkeze almakla birlikte
diger mezheplerden de istifade etmistir. Bir bagka deyisle yapilan
diizenlemelerde fikih dairesi digina ¢ikilmamistir. Buna mukabil
giiniimiizde, Islam hukukunun yiiriirliikte olmadig: iilkelerde
hakimin Misliman ¢iftlerin bosanmasina dair verdigi kararlar,
ser‘i agidan sorgulanmaktadir. Bu ¢alismada Tiirk Medeni
Kanunu’nun bosamaya dair hiikiimleriyle ahval-i sahsiyye
kanunlarmin ilgili maddelerinin mukayesesi yapilarak, hakimin
tefrik kararini dayandirdigi gerekgenin zahiren fikih gercevesinin
disina ¢ikmasi halinde kararin ser“an gegerli olup olmadigi
tartigilmistir.

Anahtar Kelimeler: Fikih, Ahval-i Sahsiyye Kanunlari, Kadi,
Talak, Tefrik.

Arastirma makalesi /
Research article

ABSTRACT

The main purpose of this
study is to analyze the
judge’s decision of divorce
(tafrik) based on a law that is
not based on Islamic law
from the perspective of
Islamic law. In 1917, the
provisions regarding the
marriage contract and
divorce were codified in the
Decree on the Law of the
Family, thus clarifying the
limits of the judge’s authority
in this area. This work was
followed by other works in
other parts of the Islamic
world, particularly in Egypt,
and the issues of family law
were generally regulated
under the name of Ahwal-i
Sahsiyye Law. Although the
aforementioned laws
centered on the views of the
Maliki madhhab, which
granted the judge a wide
discretionary authority, they
also benefited from other
madhhabs. In other words,
the regulations did not go
outside the circle of figh. On
the other hand, today, in
countries where Islamic law
is not in force, the decisions
of judges regarding the
divorce of Muslim couples
are questioned from a Sharia
perspective. In this study, by
comparing the provisions of
the Turkish Civil Code on
divorce with the relevant
articles of the personal laws,
it is discussed whether the
judge’s decision on
separation is shar‘Tlically
valid or not if the grounds on
which the judge bases his
decision on separation are
out of the framework of figh.
Keywords: Figh, Civil
Status Law, Judge, Divorce,
Marital Separation.



656 | DIYANET ILMI DERGI - CILT: 59 - SAYI: 2 - NISAN-MAYIS-HAZIRAN 2023

SUMMARY

The main purpose of this study is to analyze the judge’s decision
of divorce (tafrik) based on a law that is not based on Islamic law
from the perspective of Islamic law. In fact, the duty of the judge
is to determine the appropriate articles of the law in a lawsuit and
give a verdict. If the reference article contains a special provision,
it is applied without the need for any interpretation. In the case of
a general provision, the judge applies the relevant provision by
using his judicial discretion. This principle applies to civil law as
well as Islamic law. During the period before 1917, the judges in
the Ottoman courts decided on the issues related to Family Law
based on the provisions in the relevant sections of the figh books.
With the Family Law Decree issued on this date, the provisions
on marriage and divorce were enacted within the framework of
figh, thus clarifying the jurisdiction of the judge in these cases.
This short-lived work, which is considered to be the pioneer of
the act of codification in the history of figh, especially in family
law, was followed by studies in other geographies of the Islamic
world, especially in Egypt, and the subjects of family law were
generally regulated under the name of Ahval-i Sahsiyye Kanunu
(Civil Status Law). The aforementioned laws, while centering
the views of the Maliki Madhhab, which gave a wide discretion
power to the judge, also benefited from other madhhabs. In these
laws, women who request divorce are given the opportunity to
apply to the court for one of five reasons. Although the judgment
based on one of these reasons exceeded the limits of the Hana-

fi Madhhab, which limited the right of women to apply to the
court for divorce, and the Shafi’i Madhhab, which was relatively
more tolerant in this regard, it was accepted as legitimate by the
jurists because it remained within the boundaries of figh. On the
other hand, the decisions of the judge regarding the divorce of
Muslim couples in the courts in countries where Islamic Law

is not in effect, made it necessary to question the legitimacy of
the issue in terms of Sharia. Since the issue directly concerns
Muslims in the West, whose numbers are increasing day by day,
the European Fatwa Council and similar fatwa councils have
discussed the issue in their different sessions. Although both legal
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systems seem to overlap in general in terms of the grounds for
divorce, there are some differences between them on the basis
of principles arising from their different approaches. According
to Islamic Law, a woman does not have the right to apply to

the court with a divorce request for this reason, if this is not a
condition in the marriage contract. Different approaches have
emerged as to whether the judge’s decision of separation based
on this and a similar reason is binding. According to the general
opinion, if the judge’s decision of marital separation is within
the framework of the possibilities of figh, whether he is a Mus-
lim or not, this verdict is legitimate according to Sharia and the
husband has to accept this decision. Otherwise, the woman has
to persuade her husband to divorce (muhalea) by giving up her
right to mahr. Considering the problems caused by the nullifica-
tion of the court decision, the decision to be considered legi-
timate should only depend on the wife’s compensation for the
damage that the husband will suffer. This study, aims to analyze
different approaches on the subject. In this context; Firstly, the
change of the fatwas given on divorce (talaq) in the historical
process is mentioned, and then the reasons for marital separa-
tion in the Western laws and in the Islamic Law are discussed
and compared. Also the importance of the Family Law Decree
in terms of Islamic Family Law is discussed by including the
prominent articles of the Decree. Finally, possibilities of diffe-
rent fatwas are discussed in cases where the judge’s decision

of divorcement could not be explained with the possibilities of
figh. Besides the classical figh sources, the Civil Status Laws
(Ahval-i Sahsiyye Kanunlari) in force in the Islamic world and
the books that are annotations of them are used in the study.
There are also references to some articles on Western divorce
law. The decisions and fatwas of the European Fatwa Assemb-
ly on the subject were especially examined, and the works of
Suheyb Hasan, Faysal Mevlevi and Salim al-Sheikh, who are
members of the Assembly, are also viewed. Although the subject
is discussed in different studies as a current legal issue, a study
comparing the provisions of the Turkish Civil Code on divorce
with the relevant articles of the Civil Status Laws has not been
conducted yet, as far as we know. It is our greatest hope that this
study will fill this gap in the field.
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OZET

Bu ¢alismanin temel amaci hakimin, kaynag: itibariyle Is-
lam hukukuna dayanmayan kanuna binaen verdigi bosama
kararimi (tefrik) Islam hukuku perspektifinden tahlil etmek-
tir. Esasen hakimin gorevi, agilmis bir davada kanunun
uygun maddelerini tespit ederek hiikiim vermektir. Daya-
nak madde 6zel bir hiikkmii ihtiva ediyorsa yoruma gerek
kalmadan tatbik edilir. Genel bir hiikiim olmasi halinde ise
hakim, yorum yetkisini kullanarak ilgili hitkkmii vakiaya in-
dirgemek suretiyle tatbik eder. Bu ilke, Islam hukuku igin
oldugu gibi beseri hukuk i¢in de gecerlidir. 1917 Oncesi
Osmanlt mahkemelerinde aile hukukuna dair meseleler-
de hakimler fikih kitaplarinin ilgili béliimlerinde yer alan
hiikiimlere binaen karar vermislerdir. Bu tarihte ¢ikartilan
Hukik-i Aile Kararnamesiyle nikéh akdi ve bosanmaya dair
hiikimler fikih dairesi i¢inde kalarak kanunlastirilmis, boy-
lelikle hakimin bu alana dair yetki sinir1 da netlestirilmistir.
Fikih tarihinde 6zellikle de aile hukukunda kanunlastirma
hareketinin onciisii sayilan kisa 6miirlii bu ¢aligmayi, basta
Misir olmak {izere Isldim diinyasmin diger cografyalarin-
daki caligmalar takip etmis, aile hukukunun mevzular da
genel olarak Ahval-i Sahsiyye Kanunu adiyla diizenlenmis-
tir. Mezk(r kanunlar, hakime genis bir tefrik yetkisi taniyan
Maliki mezhebinin goriiglerini merkeze almakla birlikte
diger mezheplerden de istifade etmislerdir. Bu kanunlar-
da bosanma talebinde bulunan kadina bes sebepten biriyle
mahkemeye bagvurabilme imkani taninmigtir. Hakimin bu
sebeplerden birine dayanarak verdigi hiikiim, kadinin, bo-
sanma talebiyle mahkemeye basvurma hakkini dar tutan
Hanefi mezhebi ve bu konuda nispeten daha toleransl olan
Safil mezhebinin sinirlarimi agsa da fikhin imkanlar igeri-
sinde kaldig1 i¢in fakihlerce mesru kabul edilmistir. Buna
mukabil giiniimiizde, Islam hukukunun yiiriirliikte olmadig
iilkelerdeki mahkemelerde, hakimin Miisliiman ¢iftlerin bo-
sanmasina dair verdigi kararlar, konunun ser‘1 a¢idan mes-
ruiyetini sorgulamay1 gerekli kilmistir. Mesele, sayilar1 her
gegen giin daha da artan Batidaki Miisliimanlar1 dogrudan
ilgilendirdigi i¢in Avrupa Fetva Meclisi vb. fetva konsey-
leri konuyu farkli oturumlarinda giindemlerine tasiyarak
tartismiglardir. Her iki hukuk sistemi, bosanma gerekgeleri
noktasinda genel itibariyle ortiigse de, ilke bazinda aralarin-
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da yaklagim tarzindan kaynaklanan bazi farkliliklar bulunmaktadir. Genel
kanaate gore Miisliiman olsun ya da olmasin, hakimin tefrik karari, fikhin
imkanlar ¢ergevesinde kaliyorsa ser‘an mesrudur ve koca bu karar1 kabul
etmek durumundadir. Aksi halde kadinin mehir hakkindan vazgegmek su-
retiyle kocay1 ayrilmaya razi etmesi (muhalea) gerekir. Mahkeme karari-
nin gegersiz sayilmasinin yol agacagi problemler dikkate alindiginda karar1
mesru gormek, ancak kadinin, kocanin ugrayacag: zarar telafi etmesini
salik vermek gerekir. Caligmamizda konuya dair farkli yaklagimlarin tahlil
edilmesi hedeflenmistir. Bu baglamda; oncelikle talaka dair verilen fetva-
larin tarihi siire¢ igindeki degisiminden bahsedilmis, ardindan Bat1 menseli
kanunlarda ve Islam hukukuna dayanan ahval-i sahsiyye kanunlarinda yer
alan tefrik sebepleri zikredilerek, kiyaslanmistir. Bu arada Hukik-i Aile
Kararnamesinin konumuz agisindan 6ne ¢ikan maddelerine de yer verile-
rek, Kararnamenin Islam aile hukuku acisindan 6nemine temas edilmistir.
Son olarak hakimin tefrik kararinin fikhin imkanlariyla izah edilemeyecegi
durumlarda tasavvur edilebilecek fikhi hiikiimler tahlil edilmistir. Calisma-
da, klasik fikih kaynaklarmin yaninda Islam diinyasinda yiiriirliikte olan
ahval-i sahsiyye kanunlari ve bunlarin serhi niteligindeki kitaplardan ya-
rarlanilmigtir. Ayrica Bati mengeli bosanma hukukuna dair kaleme alinan
bazi makalelere de miiracaat edilmistir. Konu hakkinda Avrupa Fetva Mec-
lisi’nin karar ve fetvalan 6zellikle incelenmis, Meclis iiyelerinden Suheyb
Hasan, Faysal Mevlevi ve Salim es-Seyhi’nin ¢alismalarindan da istifa-
de edilmistir. Konu, giincel fikhi bir mesele olarak farkli ¢aligmalarda ele
almsa da Tirk Medeni Kanunu’nun bosamaya dair hiikiimleriyle ahval-i
sahsiyye kanunlarinin ilgili maddelerinin mukayesesini yapan bir ¢aligma
tespit edebildigimiz kadariyla heniiz yapilmamistir. Caligmanin alandaki
bu boslugu doldurmasi en biiyiik temennimizdir.
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