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Urdiin Ahval-i Sahsiyye Kanunw'nun Osmanlh Hukik-1 Aile Kararnamesi’'nden
Aldig1 Madde ve Hiikiimler

Oz

Bu ¢aligmamizda 1976 tarihli Urdiin Ahval-i Sahsiyye Kanunu'nun (UASK) 1917 tarihli
Osmanlh Hukik-1 Aile Kararnamesi'nden (HAK) aldigi madde ve hitkiimleri tespit edip
kanun ile kararname arasinda kapsaml bir kargilagtirma yapmaya gayret ettik. Calig-
mamizda, kanun ve kararnamede ayn1 konular1 ele alan maddeler arasindaki benzer-
lik ve farklilik noktalarim tespit etmenin yani sira farkliliklar: fikih teknigi agisindan
temellendirmeye ve sebeplerini aragtirmaya 6zel bir 6nem verdik. Caligmamiz netice-
sinde yirmi iki maddenin Hukik-1 Aile Kararnamesi'nden Urdiin Ahval-i Sahsiyye Ka-
nunu'na eksik ya da fazla olmadan ayniyla terciume edildigi, sayis1 elliyi agan bagka bir
grup maddenin ise birtakim, ekleme, ¢ikarma ve diizenlemelerle birlikte terciime edi-
lerek gecirildigi sonucuna vardik. Bu miktar, toplam 187 maddeden olusan Urdiin Ah-
val-i Sahsiyye Kanununun Hukik-1Aile Kararnamesi'nden énemli él¢iide yararlandigi-
n1 gostermektedir. Bu makalemin kendisinden tiretildigi doktora tezimin Tiirkge olarak
hazirlanmig olmasi ve bu alanda Arapga literatiirde ayrintili bir ¢caligmanin bulunma-
masi, Tirkce bilmeyen arastirmacilarin Urdiin Ahval-i Sahsiyye Kanunu'nun Hukik-1
Aile Kararnamesi'nden ne kadar etkilendigini somut bilgi ve érneklerle grenmesinin
oniinde bir engel teskil ettigi disiincesindeyiz. Urdiin Ahval-i Sahsiyye Kanunu'nun
serhini yazan Mahmud Sertavi Hocamin Serhu Kanuni’l-ahvali’s-sahsiyye isimli kitabi-

nin hicbir yerinde Hukuak-1 Aile Kararnamesi'nin varlig ile ilgili herhangi bir ciimlenin
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ge¢cmemesi, ayni sekilde Urdin Ahval-i Sahsiyye Kanununu el-Vazih fi serh-i Kant-
ni'l-ahvali’s-sahsiyeti’l Urdini adli kitabiyla serheden Omer Siileyman Eskar Hoca'nin
s6z konusu kitabinin giris boliimiinde Hukak-1 Aile Kararnamesi'ne sadece birkag ciim-
le ile isaret edip daha sonra buna kitabinin hicbir yerinde deginmemesi, Hukik-1 Aile
Kararnamesi'nin Urdiin Ahval-i Sahsiyye Kanunu'nun olusumundaki roliiniin yeterin-
ce anlagilmadif1 yoniindeki kanaatimizi pekigtirmektedir. Sertavi ve Egkar hocalari-
mizin bu tavirlarinin Tiirkce bilmiyor olmalar1 ve dolayisiyla Hukik-1 Aile Kararna-
mesi'nin icerigine erisememelerinden kaynaklandigini digiinmekteyiz. Bu baglamda
dili Turkge olan tezimden trettigim bu makalenin Arapca olarak yazilmasinin alandaki
boslugu dolduracag: ve Arapga bilen akademik camiaya bir deger katacag: inancindayiz.
Bu calismada iki kanun arasindaki mukayeseyi, Hukik-1 Aile Kararnamesi'nden birta-
kim, ekleme, ¢ikarma ve diizenlemelerle birlikte terciime edilerek Urdiin Ahval-i Sah-
siyye Kanunu'na gecirilen kanun maddeleri ve Hukik-1 Aile Kararnamesi'nden eksik
ya da fazlasiz bir sekilde terciime edilerek Urdiin Ahval-i Sahsiyye Kanunu'na gecirilen
kanun maddeleri seklinde iki baglik altinda ele aldik.

Anahtar Kelimeler: Urdin Ahval- Sahsiyye Kanunu, Osmanli Hukik-1 Aile Karar-

namesi, Urdiin aile hukuku, Osmanl aile hukuku, Islam hukuku.

Articles And Provisions Taken By The Jordanian Personal Status Law From The

Ottoman Family Law Decree
Abstract

In this study extracted from my doctoral dissertation, I sought to make a comprehen-
sive comparison between the Jordanian Personal Status Law of 1976 (JPSL) and the
Ottoman Family Law Decree issued in 1917 (OFLD). In this research, we gave special
importance to determine the points of similarity and difference between the articles
dealing with the same subjects in the two laws, as well as to justify the differences in
terms of Figh technique and to investigate the reasons. As a result of our study, we
came to the conclusion that 22 items were translated from OFLD to JPSL in the same
form without modification or change, and another group of articles exceeding 50 were
translated with some additions, deletions and edits. Because my doctoral dissertation
was in Turkish, and because there is no research in Arabic that deals with this subject
in detail, I believe that researchers who do not know Turkish have not yet been able to
realize the extent to which the JPSL has been affected by the OFLD. When looking at
the books that explained the JPSL, we find that the book of Professor Al-Sartawi did
not mention anything about the existence of the OFLD, while we find that the other
commentator of the law, Professor Al-Ashqar, mentioned the OFLD in a few sentences
in the introduction to the book and then did not address it again, and this reinforces
our conviction that the extent of the influence of the OFLD on the JPSL has not been
given its due to study and research. I believe that the reason for not clarifying the
influence of OFLD on JPSL in the books of these two professors is due to their lack of
knowledge of the Turkish language and thus their inability to access and deal with the
content of the Ottoman Family Law Decree. In this context, I thought that preparing
this article in Arabic, even if the doctoral dissertation was in Turkish, would have an

added value to the academic studies presented in Arabic. In the study, I identified the
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legal articles and provisions that the JPSL took from the OFLD, and classified these
articles under two headings, one of which deals with the articles that were taken from
the OFLD without addition, deletion, or modification, while the other heading deals
with the articles that were taken from the OFLD with some of modification, addition,
or subtraction.

Keywords: Jordanian Personal Status Law, Ottoman Family Law Decree, Jordanian
Family Law, Ottoman Family Law, Islamic Law.
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Articles and Provisions Taken by the Jordanian Personal Status Law From the

Ottoman Family Law Decree

Extended Summary

In this study extracted from my doctoral dissertation, I sought to make a comprehen-
sive comparison between the Jordanian Personal Status Law of 1976 (JPSL) and the
Ottoman Family Law Decree issued in 1917 (OFLD). The JPSL consists of 187 articles,
while the OFLD issued in 1917 consists of only 157 articles, of which 46 are related to
non-Muslims, which the JPSL did not contain any of them. The task of legislation for
non-Muslims in Jordan belongs to the councils of religious communities. The Jordani-
an constitution stipulates that matters of personal status for Muslims are considered
by Sharia courts, and matters of personal status of non-Muslims are considered by
sectarian courts. Thus, if we subtract the number of these articles from the total num-
ber of articles of the OFLD, the result is 111 articles that we can compare with the
Jordanian law. And a quick preliminary look concluded that there are articles in the
Jordanian law that are not present in the Ottoman law, and the number of those arti-
cles cannot be calculated by simply subtracting 187- 111 = 76, and that is that there are
some articles in the Jordanian law that collected a group of articles of the Ottoman law
and vice versa, which makes the number of articles contained in the Jordanian law and
not included in the Ottoman law 92 articles, and we have detailed this in our doctoral
dissertation, from which this article was extracted. In this research, we gave special
importance to determine the points of similarity and difference between the articles
dealing with the same subjects in the two laws, as well as to justify the differences in
terms of Figh technique and to investigate the reasons. As a result of our study, we
came to the conclusion that 22 items were translated from OFLD to JPSL in the same
form without modification or change, and another group of articles exceeding 50 were
translated with some additions, deletions and edits. It can be said that these amend-
ments made by the legislator of the JPSL to the articles quoted from the OFLD are
mostly due to one of the following headings: First: Elaboration, as was the elaboration
of the conditions for the eligibility of witnesses to the marriage contract, and as was
the case in the matter of postponing the dowry for an unknown period that is difficult
to guess or know it, and as in detail of the money of the absent husband. Second:
Taking into account the customs of Jordanian society, as JPSL did when it added the
phrase “not by reading Al-Fatihah” to the article that stipulates that marriage does
not take place by engagement or promise, because reading Al-Fatihah is considered
in Jordanian customs as a kind of promise of marriage, and as JPSL also did when it

mentioned the entry “before the marriage contract ” When it stipulated a ruling on
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what was paid at the expense of the dowry in the event that one of the suitors refused
to marry or died, because it is common in Jordanian society to conclude the marriage
contract during the engagement in what is called “Katb Al-Kitab” and the suitors after
that remain in the engagement stage by custom even though the contract has been
completed. Third: Explanation: While the Ottoman law provides for the ruling of deny-
ing the “adult woman” the existence of a guardian for her, the Jordanian law explains
the word “adult” as “the virgin or the previously-married woman who has reached eigh-
teen years of age.” Fourth: Re-distributing and composing rulings within different arti-
cles, so the Jordanian law deals with the same provisions but under different headings
of articles, as it did in its Articles 25 and 42, which contained the provisions of Article
19 of the Ottoman law, and there are many examples of that. Fifth: Emphasizing some
provisions, as JPSL did in adding the phrase “and treating her kindly” to the phrase
“cohabiting with his wife well” contained in the two laws. Sixth: Giving examples: As
he did when he gave examples of the defects that occur in the husband or wife that pre-
vent intercourse, he mentioned a group of sexual diseases in men and women because
of which the wife has the right to ask for separation from her husband if he suffers
from them, and the husband has the right to ask for separation from his wife if she suf-
fers from them. Seventh: Abandoning the Hanafi school of thought, as did Jordanian
law by adopting the fatwa of Ibn Taymiyyah in stipulating the multiplicity of sessions
for the occurrence of the three divorces, and that if the three divorces took place in one
session, it was considered one divorce. In conclusion, despite this great influence of
Ottoman law on Jordanian law, the books that explained Jordanian law did not reflect
this great impact. When looking at the these books, we find that the book of Professor
Al-Sartawi did not mention anything about the existence of the OFLD, while we find
that the other commentator of the law, Professor Al-Ashqar, mentioned the OFLD in
a few sentences in the introduction to the book and then did not address it again,
and this reinforces our conviction that the extent of the influence of the OFLD on the
JPSL has not been given its due to study and research. I believe that the reason for not
clarifying the influence of OFLD on JPSL in the books of these two professors is due to
their lack of knowledge of the Turkish language and thus their inability to access and
deal with the content of the OFLD. In this context, I thought that preparing this article
in Arabic, even if the doctoral dissertation was in Turkish, would have an added value
to the academic studies presented in Arabic.

Keywords: Jordanian Personal Status Law, Ottoman Family Law Decree, Jordanian
Family Law, Ottoman Family Law, Islamic Law.
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