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Bu calisma, “hilafi’l-kiyas” kavrami konusunda usilctilerin gériislerini ve onlarin bu
kavrami nerelerde kullandiklarini agiklayip tahlil etmeyi hedeflemektedir. Calisma, bu kav-
ram ile ilgili problemleri ve siipheleri izale etmeye calismaktadir. Daha sonra seriatte kiyasa
muhalif hiikiimlerin varligini reddeden fbn Teymiyye (3. 728/1328) ve ona tabi olanlarin
goriislerinin tartismasina gecerek onlarin bu konudaki delillerini ve ustlciilerin ¢ogunlu-
guna yonelttikleri itirazlari ele almaktadir. Ayrica bu konuda bazi cagdas arastirmacilarin
gbzden kagirdiklar: noktalar diizeltmeye ve konuyla ilgili s6yledikleri eksikliklere dikkat
cekmeye calistik. Calismamizda ulastigimiz sonuglarin belli baghlar: sunlardir: “Hilafi’l-ki-
yas” kavrami iki manaya gelmektedir. Bunlardan birincisi, genel kaideler disinda kaldig
icin benzerlerine muhalif olan hiikiimlerdir. ikincisi ise kendisine kiyas yapilamayan hii-
kiimlerdir. Diger yandan sdz konusu kavrami kabul eden usilciilerin gériislerinin isabetli
oldugu ve herhangi bir problem tasimadig: tercih edilmistir. Esasen kavrami reddedenler
de onun varligini bagka yerlerde ve farkl ifadelerle kabul etmektedirler. Zaten bu gériiste-
kilerin itirazi da daha ¢ok bu lafzin kullanilmasi hususunda yogunlasmaktadir. Su var ki bu
iki bakis agisindaki tartismanin sadece lafzi olmadigini, hatta uygulamada birtakim etkile-
rinin bulundugunu dikkatten kacirmamak gerekir. Ayrica bu kavramin kullanimi ve anla-
m1 miiteahhirin dénemleriyle sinirh degildir. Zira kavram ilk asirlarda miictehid imamlar
tarafindan kullanilagelmistir. Yine “hilafi’l-kiyas”a uygun diisen tiim hiikiimlere itirazin
yo6neltilemeyecegi de bilinmelidir. Clinkii bunlardan bazilarinin, kaidelerden istisna edil-
digi ittifakla kabul edilmistir. Son olarak istisna ile kaide arasinda ayrim yapma konusunda
cumhurun gorist ile modern kanunun gorist de drtiismektedir.
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Abstract

This research explains and analyzes the term “contrary to analogy” (Khilaf al-Qiyas)
according to scholars of usil al-figh, shows the places in which they use it, and clarifies the
surrounding problems and suspicions related to it, Then the research discusses the opinion
of Ibn Taymiyyah (d. 728/1328) and those who followed him in denying the existence of
rulings contrary to analogy in the Shari’ah, and presents their evidence and objections that
they addressed to the majority of scholars of ustl al-figh. In addition, the study tried to
rectify what some contemporaries missed, and pointed out the defects in their writings on
the topic. The research concluded with a set of results, the most prominent of which is that
the term “contrary to analogy” is used in two senses: the first is the provisions contrary to
their analogues because it is excluded from the general rules. The second is the provisions
that analogy cannot be applied to them, and that the course of the scholars of usul al-figh
who use the term is correct and does not entail any problem. Moreover, the study clarified
that those who negate the term “contrary to analogy”, acknowledge its existence in other
places, but in different forms, which means that most of their objection is directed to the
use of the term, with the caveat that the disagreement between these two viewpoints is not
a purely verbal one, rather, it has practical effects, and that the use of this term and what is
in its meaning is not limited to the late scholars, but rather it was mentioned by the Imams
of Ijtihad in the first centuries. Furthermore, the study provided that the objection to the
use of the term “contrary to analogy” cannot be directed to all the rulings mentioned in
contradiction to analogy, as some of them are agreed upon that they are excluded from the
rules, and that the course of the majority aligns with the modern legal view of differentia-
tion between the rule and the exception.
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