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Islam Hukukunda Garar Varhigiyla Akdin
Siirdiiriilme Esaslar1

Continuing the Contract with the Presence of gharar in Islamic Law

Mahmoud Saad Eddin SHABAN*

Oz: Arastirma, Islam hukukunda akdi istikrara kavusturma ve akitlerde siiphe veya
aldatma olsa bile fesihten nasil korunabilecegini ortaya koymayr amaglamaktadir. Bu
¢alisma, daha once akitler ile ilgili yapilmis ¢aligmalarda ele alinmamais bir konuyu in-
celemektedir. Arastirmada, tiimevarimci ve analitik bir yaklagim benimsenmis, ga-
rar iceren akitler klasik ve ¢agdas fikih kitaplarindan derlenmis, analiz edilmis ve gesitli
kaideler altinda organize edilerek hedeflenen amaca ulasilmaya ¢aligtlmistir. Fikiheilar,
bir akitte iki tarafin rizasinin 6nemli oldugunu diisinmektedir; riza bozulursa akit de
bozulur. Rizaya zarar veren kusurlardan biri de garar veya tagririn varhigidir. Zira garar,
akdin taraflar1 arasinda akdi sisteme uygun olmayan bir giiven sarsilmasina neden olur
ve ihtilafa kapi agar. Catismaya yol agan her sebep, sonug olarak yolsuzluga neden olur.
Fikihgilar akitleri istikrarini koruyacak sekilde ele almiglardir. Ozellikle akitlerin en bii-
yiik boliimiinii olusturan satim konularinda yapilan inceleme sonucunda, akdi formiil-
lerin birgogunun varliginin garardan etkilenmedigi ortaya konmustur. Ancak bazi du-
rumlarda dinin, bireylerin ¢ikarlarina 6ncelik verdigini goriiyoruz. Sonugta, gararin
varligiyla akdi onaylayan yedi kaide ortaya ¢ikmaktadir; Birinci kaide: Gararin varligina
degil, boyutuna itibar edilir. Akitte etkili olmasi i¢in gararda aranan ilk sart bu gararin
akdi etkileyecek kadar gok olmasidir. Garar akdi etkileyecek boyutta degilse akde etkisi
yoktur, ¢iinkil akitlerde gararin varlig1 kaginilamayacak bir durumdur. Her garar, ilgili
akdin feshi i¢in bir gerekge olarak kabul edilmesi akitlerin istikrarsiz olmasina yol agar.
Ancak, akitlerin istikrar1 giiven verici bir seviyeye ulagsana kadar, akdin taraflari rizanin
bir kismini feda etmeli ve taraflardan biri zararin bir kismini tistlenmelidir. kinci ka-
ide: Aldatma asli olmayan bir seyde ise affedilir. Bu kuralin igerigi syledir: Akitte belir-
tilen asli mallarda hile yoksa, aksine tali mallarda hile varsa, bu hile dikkate alinmaz ve
akit devam eder. Ugiincii kaide: Thtiyag oldugunda akitteki garar itibara alinmaz. Sari,
insanlarin bazi akitlere olan ihtiyacini sezdigi igin, i¢lerinde garar bulunmasina ragmen
bunlara izin vermistir. En belirgin 6rneklerden birisi, heniiz toprakta yetismekte olan
sogani satmaktir. Bagka bir 6rnek ise, Seriatin faiz sekli oldugu halde ihtiyagtan otiirti
driyet akdini caiz kilmasidir. Dordiincii kaide: Garar, akitten ¢ikarilamadiginda itibara
alinmaz. Demek ki, akdin i¢inde bulunan riskten kag¢inilamazsa, bu durum akdin deva-
mina engel olmaz. Giiniimiiz uygulamalarinda, bazi fikih kurullari, toplam borglanma
oraninin, sirket aktiflerinin %30’unu gegmemek kaydiyla, faizle bor¢glanmak zorunda
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olan sirketlerin hisselerinin alim satimina izin vermistir. Besinci kaide: Garar, teberru
akidlerinde kabul edilir. Bu ilke Maliki fikhindan istinbat edilmistir. Gararin varlhigina
ragmen vasiyet akdi, hukukgularin en fazla izin verdigi akitlerden biridir. Altinci kaide.
Aldatilan kisinin gararn varligini bildikten sonra riza gostermesi akdin feshetme sege-
negini ortadan kaldirir. Son olarak yedinci kaide: Teslimden sonra satilan malin duru-
munda bir degisiklik olursa miisteri iade hakkini kaybedecek ve en baga doniis miim-
kiin olmayacaktir.

Bu ¢alismanin ulastig1 bazi sonuglar bulunmaktadir. Bunlarin en 6nemlisi: Garar ige-
ren akitlerin feshedilmesi gerekliliginin nedeni, akdin iki tarafinin da menfaatini dik-
kate almaktir. Dolayisiyla, zarar goren garari kabul edip rizasini beyan ederse, akit de-
vam eder ve fesih gerekmez. Gararin bir takdir meselesi oldugu ve higbir akdin bundan
muaf olmadig1 gergegi goz oniine alindiginda din, akitlerin feshedilmesini gararin varli-
gina degil, bityiikliigiine baglamustir. Dinin garar igeren bazi akitlerde halkin ¢ikarlarini
ve ihtiyaglarmni dikkate aldig1 ve barindirdiklari garara ragmen bu akitleri gegerli kabul
ettigi anlagilmaktadir. Bu, s6z konusu akitlerin istikrarina ve iptal edilmelerine kars1 ko-
runmasina yol agmaktadir. Dinin, akitlerin istikrarina yaklasimy, iki akit tarafina da ga-
rar igeren bir akdi diizeltme hakk: verdiginde ortaya ¢ikmaktadir. Bazi fikih doktrin-
lerinin garar durumlarinda gosterdigi kolaylik, sigorta s6zlesmeleri gibi baz1 modern
akitlerin caiz olmasina kap1 aralamustir. Hanefi ve Maliki mezheplerinin akdin konusu-
nun zayi olmasi durumunda tanidig1 genisleme, akitlerin istikrarina ve feshinin 6nlen-
mesi ile aciklanabilir.

Anahtar Kelimeler: Fesat, Garar, Hile, Akdin korunmasi, Akit.

Abstract: The present research aims to reveal the goal of Sharia to stabilize contracts
and protect them from rescission, even when there is suspicion or deception in them. In
this research, the inductive and analytical approach was adopted by collecting the issues
of gharar contracts from ancient and contemporary books of jurisprudence; then they
were analyzed and organized under several principles to reach the desired goal.

This research deals with an issue that did not receive the attention of books and research
related to the study of legal contracts. Its importance appears in setting the principles
that determine the criteria for accepting a contract with gharar, especially if there is a
lot of gharar in the contract. The research also found some legitimate justifications for
some new contracts to consider the principle of contract stability.

Jurisprudents and legal scholars considered that the consent of the two parties in a con-
tract is important: if the consent is spoiled; then the contract is invalid. Among the de-
fects that taint the consent is the existence of gharar or taghreer. For gharar causes a
shake-up of trust between the contracting parties which is incompatible with the con-
tractual system and opens the door to dispute. Every reason that leads to conflict leads
consequently to corruption. Jurists have dealt with contracts in a manner that preserves
their stability. Upon consideration and examination, especially in the chapters of sale
that constitute the largest part of contracts, it was found by extrapolation that the exist-
ence of many of the contractual formulas was not affected by gharar or was affected by
Gharar. However, we find that Sharia gave the interests of individuals precedence in
some cases. A set of principles that approve the contract with the presence of gharar
were revealed.

There are seven rules. The First Rule: What counts is the size of gharar not its presence:
Sharia hastened to drop some contracts because these contracts involve a lot of gharar,
while little gharar does not affect the contract. What made jurists tolerate little gharar
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is that it may be inherent in the contracts themselves and cannot be got rid of .More-
over, gharar may be the principal in the contracts themselves as is the case in some lease
contracts for benefits (manafe’), the royalty (juale) contract, or the Salam contract. If
every gharar was a justification for the termination of each contract ,then it leads to the
instability of contracts. But until we reach a reassuring percentage of the stability of con-
tracts, the two contracting parties must sacrifice part of the consent, and one of the par-
ties must bear part of the damage.

The Second Rule: Gharar is forgiven in the subordinate while it is not forgiven in the
principal: So if things are dependent on something else, and included within it, in the
sense that they are not the original intent of the expression, but rather something else
is meant, and they are subordinate to the other, then they are included in the princi-
pal rule, and they take its rule, rather than be singled out by an independent rule. So,
if gharar is in the subordinate and not in the principal thing on which the contract was
concluded, then no attention should be paid to gharar in the subordinate, and the con-
tract proceeds as valid.

The Third Rule: Gharar is excused if necessary. Since the Lawgiver recognized people’s
need for some contracts, he hastened to permit them despite the presence of gharar in
them, just as it was established unanimously that it is permissible to lease a bathroom
entry despite the presence of gharar in the amount of water used and the duration of
stay, and the sale of the ungrown things inside the land, such as onions and the like. Add
to the above that the need was a reason for justifying the Araya contract, which contra-
dicts the categorical text regarding the prohibition of usury of credit, but an exception
was permitted based on the need. The baseline is that what is prohibited is permissible
when needed or is necessary and what is forbidden to prevent the pretext is permitted
for the overriding interest.

The Fourth Rule: Gharar is excused when it cannot be removed. If gharar cannot be
avoided or repelled, then this does not preclude the permissibility of the contract.
Among the contemporary applications is the permissibility of buying and selling shares
of a company that resorts to usurious loans that are forced upon it.

The Fifth Rule: Gharar is accepted in donation contracts because these contracts are
based on benevolence. So, wisdom dictates expansion in them. Most of the contracts
in which gharar is tolerated are the will, for it is permissible if it regards unspecified
things, or unknown things that can be specified and identify what is meant by the in-
tention of the testator.

The Sixth Rule: The deceived person’s consent to the existence of gharar after knowing
it invalidates the choice of annulment of the contract.

Finally, the Seventh Rule: A change in the condition of the goods. If there is a change in
the thing sold after the receipt, the right of return is forfeited, and it is not possible to re-
turn to the starting point.

The research is also concerned with the statement of the influencing gharar control: If
gharar is in the price, then it is required that it be outside the merchants’ evaluation, and
if it is within the circle of the merchants” evaluation of the commodity, it is not con-
sidered gharar.

Moreover, if gharar is in the description, then the person who is deceived (affected by
gharar) is qualified to have the option of missing the description, provided that the
missed description is desirable by the contracting parties. But if the object of the con-
tract has the least of what is called that desirable characteristic, the option falls.
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The research also dealt with the cases in which gharar is excused, which are three in
number: First: The deceived party knew of the gharar and then accepted it. Second: Re-
moving the defect before returning the sale: If the two parties remove ambiguity and ig-
norance from the contract with the verbal statement, then the Hanafis have stated that
the statement can be appended to the beginning of the contract unless the assembly
is dissolved. If the assembly is dissolved, the contract would be concluded and gharar
exists in the contract. Third: Changing the status of the object of the contract: If the ob-
ject of the contract in which gharar took place changes after receiving it, then the right
to return is forfeited, and it is not possible to return to the starting point.

This study has reached several conclusions, most notably: The reason for the necessity
of rescinding contracts that contain gharar is to consider the interest of the two con-
tracting parties. Therefore, if the aggrieved party accepts the gharar and expresses its
consent, then the contract goes on and there is no need for rescission. Since gharar is
a matter of discretion, and no contract is free of it, Sharia has linked the termination
of contracts to the size of gharar, not to its existence. It was found that the Sharia con-
sidered the interests and needs of the people in some gharar contracts and deemed it
likely to continue despite the large number of gharar in them. This led to the stability
of those contracts and their maintenance from annulment. The Sharia’s approach to the
stability of contracts appeared when granting the right to the two contracting parties to
correct the contract in which gharar was found. The difference of jurists in some cases
of gharar opened the door to permitting some new contracts, such as insurance con-
tracts and stock companies. The expansion witnessed by the Hanafi and Maliki schools
in cases of the loss of the object of the contract led to the stability of the contracts and
the avoidance of their termination.

Keywords: Gharar, Deception, stability of the contract, purposes of Sharia, corrupt con-
tract, contract correction.
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