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Abstract

Nowadays, a significant part of sports law disputes are resolved by sports resolution
authorities acting through alternative dispute resolution methods such as arbitration
and mediation. Pursuant to Article 59 (3) of the Constitution, “The decisions of sports
federations relating to sports administration and disciplinary sanctions may only be
challenged through compulsory arbitration. The decisions of the Arbitration Committee
are final and shall not be appealed to any judicial authority.” The functioning of the
Arbitration Committee of the Turkish Football Federation (the Arbitration Committee),
which carries out its duties in line with the aforementioned provision of the
Constitution, has been recently extensively analysed by the European Court of Human
Rights (ECtHR). In Ali Riza and Others v. Turkey case the ECtHR held that the Arbitration
Committee was not independent and impartial. With this decision, the Turkish football
arbitration proceedings started to be discussed in terms of the right to a fair trial.

The purpose of this study is to analyse the Turkish Football Federation arbitration
proceedings in line with the ECtHR judgments in terms of the right to a fair trial. Within
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the scope of the study, the steps taken by the State and the TFF to overcome the
independence and impartiality of the Arbitration Committee have been discussed and
solution suggestions are tried to be produced.
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Avrupa insan Haklari Mahkemesi Kararlari Baglaminda
Turkiye Futbol Federasyonu Tahkim Yargilamasinda
Bagimsizlik ve Tarafsizlik Sorunu

0z

GUnimizde spor hukuku uyusmazliklarinin 6nemli bir bélim, tahkim ve arabuluculuk
yontemi gibi alternatif uyusmazlik ¢6ziim yollari ile gbrev yapan sportif yargl mercileri
tarafindan ¢6zimlenmektedir. Anayasa’nin 59 (3) maddesi uyarinca, “Spor
federasyonlarinin spor faaliyetlerinin yénetimine ve disiplinine iliskin kararlarina karsi
ancak zorunlu tahkim yoluna basvurulabilir. Tahkim kurulu kararlari kesin olup bu
kararlara karsi hicbir yargi merciine basvurulamaz.” Anayasa’nin anilan hikmu
dogrultusunda gorevlerini ylriten Tirkiye Futbol Federasyonu Tahkim Kurulu’nun
(Tahkim Kurulu) isleyisi, Avrupa insan Haklari Mahkemesi (AIHM) tarafindan yakin
zamanda kapsamli olarak incelenmistir. AIHM Ali Riza ve digerleri ve Tiirkiye davasinda,
Tahkim Kurulunun bagimsiz ve tarafsiz olmadigina karar vermistir. Bu kararla birlikte
Tirk futbol tahkim vyargilamasi, adil yargilanma hakki agisindan tartisilmaya
baslanmustir.

Bu calismanin amaci, AIHM kararlari dogrultusunda Tiirkiye Futbol Federasyonu (TFF)
tahkim vyargilamasinin adil yargilanma hakki agisindan incelenmesidir. Calisma
kapsaminda Devlet ve TFF tarafindan Tahkim Kurulunun bagimsizlik ve tarafsizlik
sorununun giderilmesine yonelik atilan adimlar tartisiimis ve bu konuda ¢6zim
Onerileri Uretilmeye galigiimistir.

Anahtar Kelimeler

Spor Hakki, Sporda Adil Yargilanma Hakki, Tlrkiye Futbol Federasyonu, Zorunlu Tahkim
Yargilamasi, Tiirkiye Futbol Federasyonu Tahkim Kurulu.
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1424 Dinger CERIBAS

Introduction

Sports activities, whether they are carried out for mental and physical health or
for earning money, are very important for people to sustain their biological and so-
ciological existence.! For this reason, sport is in direct and indirect interaction with
other areas of life. Since sport is an indispensable part of life, it constitutes a right for
people and is protected by the legal system?®. Due to these characteristics, the right
to sport is a fundamental human right that is linked to rights such as the right to life,
the right to work, the right to equality and the right to education®.

Many studies, argue that sport is a fundamental human right®. As a matter
of fact, many international declarations and documents recognize sport as a
fundamental human right. International Olympic Committee (IOC), European
Union (EU), United Nations (UN) and United Nations Educational, Scientific and
Cultural Organization (UNESCO) have emphasised in many international trea-
ties, declarations and instruments that sport is a fundamental human right®.

In the Fundamental Principles of Olympism section of the IOC Charter, it is
stated that, “The practice of sport is a human right. Every individual must have

Christer Malm, Johan Jakobsson and Isaksson Andreas, ‘Physical Activity and Sports-Real Health
Benefits: A Review with Insight into the Public Health Of Sweden’ (2019) 7(5) Sports 1, 11.

Taner Ayanoglu, ‘The Scope and Limits of the Right to Sport in Turkish Law’ (2019) (68) In
Annales de la Faculté de Droit d’Istanbul 1, 4.

Atilla Erdemli, ‘Spor Nedir?’ (2007) Kismet Erkiner and Ali Soysiren (eds), Spor Hukuku Ders-
leri (Kadir Has Universitesi Spor Hukuku Arastirma ve Uygulama Merkezi Yayini, 11, 19.

Bruce Kidd and Bruce Donnelly, ‘Human Rights In Sports’ (2000) 35(2) International Review fort
he Sociology of Sport 131, 140; Fred Coalter, ‘The Politics of Sport-For-Development: Limited
Focus Programmes and Broad Gauge Problems? (2010) 45(3) International Review for the So-
ciology of Sport 295, 309; Bruce Kidd, ‘Cautions, Questions and Opportunities in Sport for Deve-
lopment and Peace’ (2011) 32(3) Third World Quarterly 603, 605; Andrew Bloodworth, Mike
McNamee and Richard Bailey, ‘Sport, Physical Activity and Well-Being: an Objectivist Account’
(2012) 17(4) Sport, Education and Society 497, 505; Cathy Devine, ‘London 2012 Olympic Le-
gacy: a Big Sporting Society?’ (2013) 5(2) International Journal of Sport Policy and Politics
257,270; Meg Hancock, Lyras Alexis, and Ha Jae-Pil, ‘Sport for Development Programs for Girls
and Women: a Global Assessment’ (2013) 1(1) Journal of Sport For Development 15,20; Fran-
cisco Javier, ‘The Sport for All ideal: a Tool for Enhancing Human Capabilities and Dignity’
(2014) 63(1) Physical Culture and Sport 20, 23; Andrew Adams and Mark Piekarz, ‘Sport Events
and Human Rights: Positive Promotion or Negative Erosion?’ (2015) 7(3) Journal of Policy Rese-
arch in Tourism, Leisure and Events 220, 231; Mina C. Mojtahedi and Hisayo Katsui, ‘Making
the Right Real! a Case Study on the Implementation of the Right to Sport for Persons With Disa-
bilities in Ethiopia’ (2018) 21(1) Sport in Society 40, 44.

Emanuele Isidori and Benetton Mirca, ‘Sport as Education: Between Dignity and Human
Rights’ (2015) 197 Procedia-Social and Behavioral Sciences 686, 689.
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the possibility of practicing sport, without discrimination of any kind and in the
Olympic spirit, which requires mutual understanding with a spirit of friendship,
solidarity and fair play®”. The 1948 United Nations Universal Declaration of Hu-
man Rights recognised that, “Everyone has the right to rest and leisure, including
reasonable limitation of working hours and periodic holidays with pay’”
ing to the International Charter of Physical Education, Physical Activity and Sport
adopted by UNESCO in 1978, “Recognizing that physical education, physical ac-
tivity and sport can bring a variety of individual and societal benefits, such as
health, social and economic development, youth empowerment, reconciliation
and peace®”. Article 1.1. of the UNESCO International Charter of Physical Educa-
tion, Physical Activity and Sport states that, “Every human being has a funda-
mental right to physical education, physical activity and sport without discrimina-
tion on the basis of ethnicity, gender, sexual orientation, language, religion, polit-
ical or other opinion, national or social origin, property or any other basis®”. In
the World Programme of Action Concerning Disabled Persons'® adopted by UN
in 1982 and the Standard Rules on the Equalization of Opportunities for Persons
with Disabilities™ adopted in 1993 include articles recognising the right of disa-
bled people to do sports™. As can be seen from the aforementioned treaties,
documents and declarations of international organisations, the right to sport is
recognised as a fundamental human right.

. Accord-

However, as a result of increased public interest in sports, broadcasting, ad-
vertising and sponsorship incomes in the field of sports have also increased as-

I0C, ‘Article 4 of the Fundamental Principles of Olympism’ (17 July 2020)
<https://stillmed.olympic.org/media/Document%20Library/OlympicOrg/General/EN-
Olympic-Charter.pdf> Date of Access 12 January 2023.

UN, ‘Article 24 of the Universal Declaration of Human Rights of 1948’ <https://www.un.org/
sites/un2.un.org/files/udhr.pdf> Date of Access 12 January 2023.

Preamble article 6 of the International Charter of Physical Education, Physical Activity and
Sport adopted by UNESCO in 1978 see <https://unesdoc.unesco.org/ark:/48223/
pf0000235409> Date of Access 12 January 2023.

Article 1.1 of the International Charter of Physical Education, Physical Activity and Sport.

10 UN, ‘World Programme of Action Concerning Disabled Persons’ <https://www.un.org/develo

pment/desa/disabilities/resources/world-programme-of-action-concerning-disabled-

persons.html> Date of Access 12 January 2023.

™ UN, ‘The Standard Rules on the Equalization of Opportunities for Persons with Disabilities’

<https://www.un.org/esa/socdev/enable/dissre00.htm> Date of Access 12 January 2023.

2 Elise C. Roy, ‘Aiming for Inclusive Sport: the Legal and Practical Implications of United Na-

tion’s Disability Convention for Sport, Recreation and Leisure for People With Disabilities’
(2007) 5(1) Entertainment and Sports Law Journal 1, 7.

SDUHFD . Cilt: 14, Sayi: 2, Yil: 2024



1426 Dinger CERIBAS

tronomically. Thus, the incomes of sports clubs and athletes have also increased
extraordinarily®®. As a natural consequence, the number of disputes in the field
of sports law has increased. Since sport is a fundamental human right, many
applications have been made to the European Court of Human Rights (ECtHR) in
relation to the rights protected by the European Convention on Human Rights
(ECHR), especially in the context of the right to a fair trial, respect for private and
family life and freedom of expression. In this context, the ECtHR has rendered
important decisions in recent years in relation to incidents in the field of sports.

The ECtHR has found violations of rights under Articles 6, 8 and 10 of the ECHR
in the Ali Riza judgment and a number of subsequent applications concerning Turk-
ish football arbitration proceedings™. In Ali Riza judgment, the ECtHR specifically
stated that there is a systemic problem concerning the Arbitration Committee and
that the State should take the necessary measures to overcome this problem.

In this study, the problem of independence and impartiality of the arbitra-
tion proceedings of the TFF is discussed in the context of the applications to
the ECtHR. Within the scope of the study, the steps taken by the State and the
TFF to overcome the problem were revealed and it is aimed to propose solu-
tions in this regard.

I. The right to a fair trial in the context of ECtHR case law

Pursuant to Article 90 of the Constitution, international human rights trea-
ties to which Turkey is a party become directly effective in domestic law upon
ratification. This requires Turkish courts to apply the provisions of these con-
ventions directly and primarily. The authority to interpret the ECHR belongs to
the ECtHR. Therefore, in the process of implementing this convention in do-
mestic law, the provisions of the convention and the decisions of the ECtHR
should be taken into consideration together®.

13 Dinger Ceribas, ‘Tiirkiye’de Sporcu Ucretlerinin Vergilendirilmesi’ (2020) 10(2) Hacettepe

Hukuk Fakdltesi Dergisi 555, 557.

Eksioglu and Mosturoglu v. Turkey App no 2006/13 and 10857/13 (ECHR, 15 June 2021);
ibrahim Tokmak v. Turkey, App no 54540/16 (ECHR, 18 May 2021); Naki and Amed Sportif
Faaliyetler Kuliibii Dernegdi v. Turkey, App no 48924/16 (ECHR, 18 May 2021); Sedat Dogan v.
Turkey, App no 48909/14, (ECHR 18 May 2021).

Ali Akyildiz, ‘Spor Tahkim Kurullarinin Tarafsizhgi ve Bagimsizhdi Sorunu: AIHM’in “Ali Riza ve
Digerleri v. Tiirkiye” Karari’ (ed. Tacar Caglar), TBB Spor Hukuku Kurulu Av. Hasan Gilines Ata-
bay Armagani (2020) 44.

14

15
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In this context, the concept of the right to a fair trial, which has become a
major problem for TFF arbitration proceedings, should be discussed in detail.
The concept of “right to a fair trial”, which is a fundamental human right, has
been frequently discussed in the doctrine. The minimum standards that must
be complied with in order for justice to fulfill its expected functions constitute
the scope of the right to a fair trial. These standards include the following ele-
ments;

¢ Independent and impartial courts: Trials must be conducted by independ-
ent and impartial courts.

e Presumption of innocence: A person is innocent until proven guilty.

¢ Right to a timely and effective defense: The accused person must have the
right to an effective defense in sufficient time.

¢ Right to information: A person must be informed of the charges against
him and have the opportunity to present counter-evidence.

e Speedy trial: Trials must be held within a reasonable time.
e Right to counsel: The accused person has the right to a lawyer.

e Trial by two levels: There should be a right to appeal to a higher court af-
ter a verdict has been rendered.

e Power to punish and the principle of proportionality: If a person commits a
crime, he must be punished fairly and in accordance with the law.

The right to a fair trial is essentially about the fair administration of justice.
What is important in ensuring the right to a fair trial is whether the conditions
necessary for a fair decision to be rendered in the judicial process are met. In
order to evaluate the impartiality and independence of the Arbitration Com-
mittee in terms of the right to a fair trial within the framework of the ECtHR

III

judgments, first of all, the concept of “right to a fair trial” should be examined

within the framework of the doctrine and the ECHR.

The right to a fair trial is regulated in Article 6/1 of the ECHR. According to
the said Article, “In the determination of his civil rights and obligations or of
any criminal charge against him, everyone is entitled to a fair and public hear-
ing within a reasonable time by an independent and impartial tribunal estab-
lished by law. Judgment shall be pronounced publicly but the press and public
may be excluded from all or part of the trial in the interests of morals, public
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1428 Dinger CERIBAS

order or national security in a democratic society, where the interests of juve-
niles or the protection of the private life of the parties so require, or to the ex-
tent strictly necessary in the opinion of the court in special circumstances
where publicity would prejudice the interests of justice.”

Although the right to a fair trial is included in the ECHR, the definition of this
right is not included in the ECHR. However, the rights and guarantees in the ECHR
as a whole aim to ensure the right to a fair trial. Likewise, this right provides indi-
viduals with guarantees regarding the fair administration of justice™.

The granting of the right to sue before judicial authorities is undoubtedly a
prerequisite for a fair trial”. One of the most important points in terms of the
right to a fair trial is to determine to which conflicts this right will be applied.
This is because not all judicial processes are included in the scope of Article 6
of the ECHR. In the said article, the exercise of this right is limited to proceed-
ings concerning “civil rights and obligations” and “charges against individuals”.
However, the ECHR does not define these concepts either. Therefore, the
scope of the right to a fair trial is determined within the framework of ECtHR
judgments according to the characteristics of each concrete case, inde-
pendently of domestic law rules.

In this context, the question arises as to whether the decisions of the Arbi-
tration Committee regarding football proceedings are considered by the ECtHR
within the scope of the “right to a fair trial”. Therefore, it is necessary to exam-
ine whether Article 6 (1) of the ECHR is applicable to each application regard-
ing the violation of the right to a fair trial.

The fact that the right to a fair trial under Article 6 (1) of the ECHR covers
civil rights and obligations as well as criminal law means that the admissibility
requirement is met, especially for sports law disputes, which also include ma-
terial disputes'®.

The ECtHR essentially explained in the Ali Riza case and previously in the
Mutu and Pechstein case why football adjudication processes are considered
within the scope of the “right to a fair trial”. In the Ali Riza case, the ECtHR

% Billur Yalti, Vergi Yiikiimlisiiniin Haklari, (Beta Basim Yayim Dagitim, 2006) 80.

v Turkiye Millf Olimpiyat Komitesi Spor Hukuku Komisyonu, ‘Spor Hukukunda Giincel Sorunlar-

Il Sempozyumu’, (2010) 21.

1 Akyildiz (n. 14) 60.
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stated that, in line with the relevant provisions of the FIFA and UEFA legisla-
tion, the functioning of single and specialized arbitration committees, which
are among the non-State dispute resolution mechanismes, is a correct practice
in terms of ensuring stability”. However, in the light of the findings in Mutu
and Pechstein case, the ECtHR added that the sui generis nature of football
disputes and the powers of the Arbitration Committee in this context could not
result in the applicants being deprived of their right to a fair trial as guaranteed
by Article 6 (1) of the ECHR™.

The most striking finding of the ECtHR regarding the applicability of the
right to a fair trial in football proceedings concerns the compulsory arbitration
proceedings of the Arbitration Committee. In the Ali Riza case, the ECtHR spe-
cifically emphasized the distinction between voluntary and compulsory arbitra-
tion. The ECtHR stated that in cases where arbitration proceedings are man-
dated by law, the parties are not likely to refer the dispute to a body other
than the arbitral tribunal®. As a result of compulsory arbitration proceedings,
the ECtHR stated that the arbitration proceedings must provide the guarantees
set out in Article 6 (1) of the ECHR*.

The ECtHR has previously emphasized in Mutu and Pechstein case that
where arbitration is mandated by law, the arbitral proceedings must provide
the guarantees recognized by Article 6 (1) of the ECHR?. The ECtHR empha-
sized that in voluntary arbitration proceedings, the parties may be deemed to
have waived some of the procedural safeguards® provided by Article 6 of the
ECHR by entering into an arbitration agreement, but in order for this waiver to
be valid, the will to arbitrate must be expressed “free, lawful and unequivo-
cal®”.

1% Ali Riza and others v. Turkey App no 30226/10 (ECHR, 28 January 2020), para.179.

% Ali Riza and others v. Turkey App no 30226/10 (ECHR, 28 January 2020), para.180.
L Ali Riza and others v. Turkey App no 30226/10 (ECHR, 28 January 2020), para.174.

Ali Riza and others v. Turkey App no 30226/10 (ECHR, 28 January 2020), para.181, Mutu ve
Pechstein para. 123.

Mutu and Pechstein para. 96-97.

The case law of the ECtHR recognizes that some of the rights guaranteed by Article 6 of the
ECHR (such as the right to a public hearing) are incompatible with the nature of arbitration;
therefore, the conclusion of an arbitration agreement would only constitute a waiver of such
rights (Application No. 28101/95 Nordstrém-Janzo and Nordstrém-Lehtine v. the Nether-
lands; Application no. 31737/96 SUOVANIEMI and others v. Finland, 23 February 1999).

Mutu and Pechstein para. 103.

22

23
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SDUHFD . Cilt: 14, Sayi: 2, Yil: 2024



1430 Dinger CERIBAS

Within the scope of these statements of the ECtHR, it is useful to explain
the characteristics of voluntary arbitration and compulsory arbitration pro-
ceedings. As a matter of fact, in cases where compulsory arbitration is envis-
aged in sports law disputes, there are criticisms that it negatively affects the
right to a fair trial®.

Arbitration is not a new concept for our country. Both the Code of Civil Proce-
dure No. 1927 and the Code of Civil Procedure No. 6100 regulate arbitration®.
Arbitration is the settlement of a dispute between the parties by an arbitral tribu-
nal appointed pursuant to a contract or a provision of law, or by persons directly
elected by law. Arbitration proceedings are basically divided into two categories:
voluntary arbitration proceedings and compulsory arbitration proceedings. Within
the scope of the freedom of contract, voluntary arbitration proceedings are in
cases where the parties have the authority to choose the persons who can resolve
the dispute between them by agreement. Compulsory arbitration, on the other
hand, refers to the delegation of a dispute to persons or committees other than
the state courts by special legal regulations. The conditions under which arbitra-
tion is compulsory are determined by special provisions of law?.

Here, the ECtHR stated that the Arbitration Committee should provide the
guarantees stipulated in Article 6 (1) of the ECHR, citing the fact that the Arbi-
tration Committee is a committee operating within the scope of compulsory
arbitration proceedings within the scope of Law No. 5894, that individuals
have no choice but to apply to this committee in accordance with domestic law
rules, and moreover, unlike CAS decisions, the decisions of the Arbitration
Committee are final and cannot be appealed to any court against the decisions
of the Arbitration Committee®.

Therefore, if there is an arbitration that is not based on the free will of the
parties and is compulsory under a provision of law®, the guarantees provided

*® Habil Efe Direnisa, ‘Spor Hukukundan Dogan Uyusmazliklarin Céziimiinde Tahkime iliskin

Giincel Sorunlar ve Gelismeler’ (2023) 5(2) Tirk-Alman Universitesi Hukuk Fakiiltesi Dergisi
666, 702.

Hukuk Muhakemeleri Usuli Kanunu, Law No: 1086, Enacted on: 18.6.1927, Official Gazette
2.7.1927/622; Hukuk Muhakemeleri Kanunu, Law No: 6100, Enacted on: 12.1.2011, Official
Gazette 4.2.2011/27836.

Nuray Eksi, Spor Tahkim Hukuku, (Beta 2015) 120.

Ali Riza and others v. Turkey App no 30226/10 (ECHR, 28 January 2020), para.179, 180 and
181.

Eksi, (n. 27) 139-140.

27

28

29
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for by Article 6 of the ECHR must also be applied to this arbitration proceed-
ing®’. As can be seen, the arbitral authorities, and therefore the Arbitration
Committee, which conduct compulsory arbitration proceedings in accordance
with the case law of the ECtHR, have the appearance of a “tribunal established
by law” that is required to provide the guarantees recognized by Article 6 of
the ECHR®. The lack of independence and impartiality of the prosecuting au-
thority constitutes a violation of the right to a fair trial in terms of Article 6 (1)
of the ECHR, and it would be useful to explain the concepts of “independence”
and “impartiality” with the case law of the ECtHR®.

A. The concept of independence in terms of the right to a fair trial

Pursuant to Article 9 of the Constitution, judicial power is exercised by in-
dependent courts. It is understood from this provision that the authorities that
will exercise judicial power must bear the name of “court” and that these insti-
tutions bearing the name of “court” must have persons bearing the title of
“judge®”. The exception to the rule that people who believe that their rights
have been violated must apply to the courts is “arbitration”. According to
Kigukglingor, arbitration, which aims to resolve a dispute without recourse to
state courts, is an exceptional type of proceeding that replaces the jurisdiction
of the state®. Ayanoglu, on the other hand, argues that in order for a decision
to qualify as a judicial decision, it must be rendered by state courts within the
meaning of Article 9 of the Constitution®*. However, the ECtHR states that in
cases of compulsory arbitration proceedings, the guarantees of Article 6 (1) of
the ECHR must be ensured”. It is therefore necessary to explain the conditions
necessary to ensure judicial independence.

3 Application No. 28101/95 Nordstrém-Janzo and Nordstrom-Lehtine v. the Netherlands,

paragraf 32.
Ali Riza and others v. Turkey App no 30226/10 (ECHR, 28 January 2020), para. 201, 204.

Hatice Ozdemir Kocasakal, ‘Avrupa insan Haklari Mahkemesi’'nin Pecshtein Karari Cergeve-
sinde CAS’In Tarafsizligi ve Bagimsizhigr’ (2020) 40(1) Public and Private International Law Bul-
letin 79, 97.

Cem Akil, ‘Turkiye Futbol Fedarasyonu Tahkim Kurulu’nun Yapisi ve Kararlarinin Hukuki
Niteligi’ (2013) 19(3) Marmara Universitesi Hukuk Fakiiltesi Dergisi 379, 390.

Erkan Kiiglikglingor, ‘Tiirkiye Futbol Federasyonu Tahkim Kurulu’nun Yapisi ve Tahkim Kurulu
Kararlarinin Niteligi’ (2001) 50(2) Ankara Universitesi Hukuk Fakiiltesi Dergisi 141, 143.

Taner Ayanoglu, ‘Tiirkiye Futbol Federasyonu Tahkim Kurulu’nun islevi ve Kararlarinin Niteli-
gi’ (2008) 74 Turkiye Barolar Birligi Dergisi 43, 68.

Ali Riza and others v. Turkey App no 30226/10 (ECHR, 28 January 2020), para.181.

32
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1432 Dinger CERIBAS

The independence of a judicial body means that it receives no orders or
instructions from any person or organization, that it has no relationship with
any person or organization that might influence its decision or cause it to feel
under pressure, and that it is in a position to exercise its jurisdiction entirely of

its own free will*®,

Independence in terms of “courts” exercising judicial power on behalf of
the State refers to the independence of the courts from persons or institutions
exercising other powers of the State. In this context, the independence of the
court means that it does not receive orders or instructions from any person or
institution, and in particular from the legislative or executive branch, and that
it renders judgments without being under pressure from anyone®.

According to the case-law of the ECtHR, in order for a judicial body to be
characterized as “independent”, the method of appointment of the judges,
their term of office, the existence of safeguards to protect the judges against
external pressures, and whether they adopt an independent stance towards
the parties are taken into account.

B. The concept of impartiality in terms of the right to a fair trial

Impartiality means that the judicial body should be at an equal distance to
both sides of the dispute, should not take sides and should not have prejudices
about the dispute.

The ECtHR considers the issue of impartiality from two different perspec-
tives: subjective and objective impartiality. Subjective impartiality refers to
whether the authority conducting the proceedings is biased towards the par-
ties to the case. Objective impartiality, on the other hand, refers to the fact
that the authority conducting the proceedings has an impartial appearance
that is free from all kinds of suspicion, which gives confidence to those who
seek rights™. In other words, the measures taken to ensure impartiality must
remove any reasonable doubt about the impartiality of the body*. Indeed, in

38 Suheyla Balkar Bozkurt, Milletlerarasi Ticari Tahkimde Hakemlerin Bagimsizhik Yikimliligd,

(On iki Levha istanbul) 115-116.

Sibel inceoglu, insan Haklari Avrupa Mahkemesi Kararlarinda Adil Yargilanma Hakki, Kamu
ve Ozel Hukuk Alanlarinda Ortak Yargisal Hak ve ilkeler (Beta, 2013) 166.

Durmus Tezcan, Mustafa Ruhan Erdem, Oguz Sancakdar ve Rifat Murat Onok, insan Haklari
El Kitabi, (7. Basl, Segkin Yayinevi 2018) 322.

Ali Riza and others v. Turkey App no 30226/10 (ECHR, 28 January 2020), para.197.

39

40

4
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many of its judgments, the ECtHR has advocated the idea that “it is not enough

that justice is done, it must also be seen to be done®”.

When investigating the impartiality of the court, the ECtHR looks at the
procedure of appointment and dismissal of the members, their term of office,
whether they receive orders and instructions and whether they have an inde-
pendent appearance as a result of an overall assessment®. Since it is very diffi-
cult to prove the subjective impartiality of the person conducting the proceed-
ings, the ECtHR considers objective impartiality sufficient for the violation of
the principle of impartiality.

Indeed, the ECtHR considers that even if it is difficult to obtain evidence
that would rebut the presumption of subjective impartiality of the person con-
ducting the proceedings, it is more possible to establish the existence of objec-
tive impartiality criteria and therefore the objective impartiality criterion pro-
vides a more important guarantee®. It also considers that since the concepts of
independence and objective impartiality are closely related, these concepts
should be taken into account jointly, depending on the circumstances®.

Il. Analysing the ECtHR judgments on TFF arbitration proceedings

A. Functioning of the TFF arbitration proceedings

The right to sport, which is a fundamental human right, is protected under
the supervision and oversight of the ECtHR in the context of the right to prohi-
bition of torture, the right to liberty and security, the right to a fair trial, the
right to respect for private and family life, freedom of expression, the right to
an effective remedy, the right to prohibition of discrimination and other rights
protected under the ECHR™.

2 Feyyaz Golciikli, ‘Avrupa insan Haklari Sézlesmesinde “Adil Yargilama’ (1994) 1(4) Ankara

Universitesi SBF Dergisi 199, 201.

Fatih GUndogdu, ‘TFF Tahkim Kurulu Yargilamasinin Adil Yargilanma Hakki Bakimindan De-

gerlendirilmesi’ (2019) 140 Turkiye Barolar Birligi Dergisi 141, 162.

Ali Riza and others v. Turkey App no 30226/10 (ECHR, 28 January 2020), para.198.

Ali Riza and others v. Turkey App no 30226/10 (ECHR, 28 January 2020), para.200.

% See FC Mretebi v. Georgia App no 38736/04 (ECHR, 31 July 2007); Ressiot and Others v. Fran-
ce App no 15054/07 and 15066/07 (ECHR, 28 June 2012); Herrmann v.Germany App no
9300/07 (ECHR, 26 June 2012); Ostendorf v. Germany App no 15598/08 (ECHR, 7 March

2013); Hentschel and Stark v. Germany App no 47274/15 (ECHR, 9 November 2017); National
Federation of Sportspersons’Associations And Unions (FNASS) and Others v. France App no
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Due to the sui generis nature of sports law, sports law disputes are often
resolved by alternative dispute resolution methods such as arbitration and
mediation methods other than state courts”’. However, the ECtHR considers
that the sui generis nature of sports law disputes is not sufficient to deprive
the applicants of the right to a fair trial guaranteed under the ECHR®. The EC-
tHR therefore examines applications in the field of sport within its compe-
tence.

In an application brought by professional footballer Omer Kerim Ali Riza in
relation to a contractual dispute, the ECtHR found a violation of the right to a
fair trial under Article 6 (1) of the ECHR on the grounds that the Arbitration
Commiittee was not independent and impartial. Furthermore, the ECtHR stat-
ed in its judgment that “There is a systemic problem in the settlement of foot-
ball disputes in Turkey and measures should be taken to overcome this prob-
lem”. In particular, it was stated that the Arbitration Committee was not estab-
lished to be independent from the Board of Directors.

The first judgment before the ECtHR dealing with the right to a fair trial
under a football (service) contract concerns a dispute between Turkish football
player Onder Deniz Kolgu and Turkish football club Vestel Manisaspor®. The
applicant alleged a violation of his right to a fair trial on the grounds that the
Arbitration Committee was not independent and impartial. However, the EC-
tHR held that there had been no violation of Article 6 of the ECHR, in particular
because the applicant had applied to the Arbitration Committee despite the
fact that the remedy of recourse to the state courts was open to him*. Smilarly
the ECtHR has previously held in a case® concerning a dispute between the

48151/11 and 77769/13 (ECHR, 18 January 2018); S., V. and A. v. Denmark App no 35553/12,
36678/12 and 36711/12 (ECHR, 22 October 2018); Velkov v. Bulgaria App no 34503/10
(ECHR, 21 July 2020); Semenya v. Switzerland App no 10934/21 (ECHR, 11 July 2023); A.M. v.
Turkey App no 67199/17 (ECHR, 19 October 2021); Negovanovi¢ and Others v. Serbia App no
29907/16 (ECHR, 25 January 2022).

Dinger Geribas and Oguz Ozbek, ‘Alternative Dispute Resolution in Sports Disputes: A Review
of Turkish Athletics, Basketball and Volleyball Federation Decisions’ (2021) 27(1) Marmara
Universitesi Hukuk Fakiiltesi Hukuk Arastirmalari Dergisi 853, 858.

Ali Riza and others v. Turkey App no 30226/10 and 4 others (ECHR, 28 January 2020), pa-
ra.180.

Onder Deniz Kolgu v. Turkey, App no. 2935/07 (ECHR, Admissibility Decision of 27 August
2013).

Onder Deniz Kolgu v. Turkey, App no 2935/07, (ECHR, 27 August 2013), para 44.
Mutu and Pechstein v. Switzerland App no 40575/10-67474/10 (ECHR, 2 October 2018).
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famous Romanian footballer Adrian Mutu and the English football club Chelsea
arising out of the unilateral termination of a football (service) contract that the
application must be examined from the point of view of the right to a fair trial.

Indeed, in Ali Riza judgment, the ECtHR extensively examined the resolu-
tion of Turkish football disputes, stating that the sui generis nature of football
disputes does not exclude the ECtHR’s jurisdiction®. For these reasons, it is
required to explain the main features of the TFF arbitration proceedings in
order to evaluate the Ali Riza decision.

The most important innovation in Tlrkiye regarding sports governance and
disciplinary proceedings was the Constitutional amendment in 2011. In 2011,
Article 59 of the Constitution was amended as follows: “The decisions of sports
federations relating to sports administration and disciplinary sanctions may only
be challenged through compulsory arbitration. The decisions of the Arbitration
Board are final and shall not be appealed to any judicial authority”. In this regu-
lation, recourse to the state courts against the decisions of the sports federa-
tions regarding the management and discipline of sports federations is closed
and it is stated that only compulsory arbitration can be applied to*.

Compulsory arbitration refers to the resolution of a dispute by individuals
or tribunals other than the state courts as determined by special legal regula-
tions®. In Tirkiye, the Arbitration Committee® in charge of football disputes
operates within the scope of compulsory arbitration proceedings™.

The TFF’s compulsory arbitration procedure is organised by the first in-
stance legal committees within the TFF and the Arbitration Committee, which
is the highest legal committee®. The first instance legal committees of the TFF

2 Al Riza and others v. Turkey App no 30226/10 (ECHR, 28 January 2020), para.180.

Haydar Burak Gemalmaz, ‘Applicability of Human Rights Standards in Turkish Football Arbit-
ration: The Contribution of the European Court of Human Rights’ (2019) 9(1) The Internatio-
nal Sports Law Journal 38, 44.

Eksi (n. 27) 120.

Tirkiye Futbol Federasyonu Kurulus ve Gorevleri Hakkinda Kanun, Law No: 5894, Enacted
on: 5.5.2009, Official Gazette 16.5.2009/27230.

In Tlrkiye, there are two separate arbitration committees in the field of sports. The first one
is the Arbitration Committee of the Turkish Football Federation, which is only responsible for
football disputes. The other one is the Arbitration Committtee of the Ministry of Youth and
Sports, which is responsible for all sports branches other than football.

Eksi (n. 27) 80.
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are the Professional Football Disciplinary Committee (Profesyonel Futbol
Disiplin Kurulu - “the PFDC”), the Amateur Football Disciplinary Committee
(Amator Futbol Disiplin Kurulu - “the AFDC”), the Dispute Resolution Commit-
tee (Uyusmazlik Cozim Kurulu - “the DRC”), the Club Licence Committee
(Kullip Lisans Kurulu - “the CLC”), the Ethic Committee (Etik Kurulu - “the EC”)
and the provincial disciplinary committees. Except for the decisions of the pro-
vincial disciplinary committees®, there is a right of appeal to the Arbitration
Committee against the decisions of other first instance legal committees®. The
Arbitration Committee is the final national competent sporting resolution au-
thority and its decisions are final.

Decisions of national sports resolution may be appealed to the Court of
Arbitration for Sport (CAS) in accordance with the Article R47 of the CAS Code
if certain conditions are met®. In the limited circumstances set out in the Arti-
cle 190 (2)** of the Swiss Private International Law Act, an action for annulment
may be filed against CAS decisions before the Swiss Federal Court.

Pursuant to Article 56 (1) of the FIFA Statutes® and Article R47 of the CAS
Code, there is a right of appeal to CAS in football disputes in Turkiye which

8 pursuant to Article 87 (2) of the Football Disciplinary Directive entitled ‘Appeal to Provincial

Disciplinary Committee Decisions’: “Provincial Disciplinary Board decisions may be appealed
before the AFDC within seven days from the date of notification.”

> For further information about Football Disciplinary Directive; Ethic Committee Directive;

Club Licence and Fair Play Directive see <https://www.tff.org/default.aspx?pagelD=132> ac-
cessed 12 January 2023.

Code of Sports-related Arbitration, 2020 Article R47 of the CAS Code states that: “An appeal
against the decision of a federation, association or sports-related body may be filed with CAS
if the statutes or regulations of the said body so provide or if the parties have concluded a
specific arbitration agreement and if the Appellant has exhausted the legal remedies availab-
le to it prior to the appeal, in accordance with the statutes or regulations of that body.”

60

®1 According to the Article 190(2) of the Swiss Private International Law Act of 18 December

1987: “Proceedings for setting aside the award may only be initiated: a. where the sole arbit-
rator has been impro- perly appointed or where the arbitral tribunal has been improperly
constituted; b. where the arbitral tribunal has wrongly accepted or denied jurisdiction; c.
where the arbitral tribunal has ruled beyond the claims submitted to it, or failed to decide
one of the claims; d. where the principle of equal treatment of the parties or their right to be
heard in an adversary procedure has not been observed; e. where the award is incompatible
with public policy.”

According to the Article 56 (1) of the FIFA Statutes (May 2021 Edition):”FIFA recognises the
independent Court of Arbitration for Sport (CAS) with headquarters in Lausanne (Switzerland)
to resolve disputes between FIFA, member associations, confederations, leagues, clubs, pla-
yers, officials, football agents and match agents.” regulation and Article 57 (1) of the FIFA

62

SDLR « VolI: 14, No: 2, Year: 2024



The Problem of Independence and Impartiality of the Arbitration Committee of the Turkish Football ... 1437

have an international dimension and are resolved by the competent legal bod-
ies of FIFA. However, since Article 64 (1) of the TFF Statutes stipulates that
“However, CAS/TAS ...cannot hear appeals against decisions taken by the inde-
pendent and duly constituted Arbitration Committee of the TFF.” the appeal to
CAS against national decisions is closed.

B. Decisions of the ECtHR about the TFF arbitration proceedings

In Ali Riza and others v. Turkey case® the ECtHR extensively examined the
functioning of Turkish football arbitration proceedings from a human rights
perspective. The Arbitration Committee imposed a fine and a transfer ban on
Ali Riza (the Applicant) as a result of a dispute which had arisen because the
Applicant had left Trabzonspor Club (the Club) without authorisation. The Ap-
plicant appealed against the Arbitration Committee’s decision first to CAS,
then to the Swiss Federal Tribunal and finally to the ECtHR.

The ECtHR ruled on a wide range of disputes in the field of sport®. Howev-
er, for the first time in the Ali Riza case, the ECtHR found that the Arbitration
Committee is not impartial and independent. From this point of view, the Ali
Riza case had great repercussions in national and international football circles.

In the Ali Riza case, the ECtHR stated that it was not opposed to the reso-
lution of sports law disputes by arbitration. However, it drew attention to the
distinction between voluntary arbitration and compulsory arbitration. Fur-
thermore, the ECtHR has stated that where arbitration proceedings are man-
dated by law, the parties are not likely to refer the dispute to a body other

Statutes,”Appeals against final decisions passed by FIFA’s legal bodies and against decisions
passed by confederations, member associations or leagues shall be lodged with CAS within
21 days of receipt of the decision in question.”

Pursuant to Article 64 of the TFF Statutes entitled Court of Arbitration for Sport (CAS/TAS):

“1. In accordance with the FIFA and UEFA Statutes, all appeals against a final and binding
FIFA or UEFA decision are heard by the Court of Arbitration for Sport (CAS/TAS) in Lausanne,
Switzerland. However, CAS/TAS cannot hear appeals against violations of the rules of the
game, suspensions under the relevant provisions of the FIFA and UEFA Statutes or decisions
taken by the independent and duly constituted Arbitration Committee of the TFF.

63

2. The TFF shall ensure that itself and its members, players, officials, competition organisers
and players’ representatives fully comply with all decisions taken and finalised by FIFA or
UEFA bodies and CAS/TAS.”

Ali Riza and others v. Turkey App no 30226/10 (ECHR, 28 January 2020).
ibid 14.
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than the arbitral tribunal. In this case, the ECtHR examined the application,
stating that the arbitral tribunal must provide the guarantees® set out in Arti-
cle 6 (1) of the ECHRY. The ECtHR also found that the Congress of the TFF (TFF
Genel Kurulu) and the Board of Directors of the TFF (TFF Yonetim Kurulu)
which is elected by the Congress, were largely composed of the club members
and executives and that the Board of Directors had a major influence on the
functioning of the Arbitration Committee. In other words, it was stated that
there was a structural inequality in the composition of the Arbitration Commit-
tee in favour of sports clubs.

The ECtHR evaluates the principle of impartiality in two different aspects:
subjective and objective impartiality. Subjective impartiality refers to whether
the person conducting the proceedings has a biased attitude towards the par-
ties to the case. Objective impartiality, on the other hand, refers to the fact
that the authority conducting the proceedings has an impartial appearance
and structure free from all kinds of suspicion. Since it is very difficult to prove
the subjective impartiality of the person conducting the proceedings, the EC-
tHR considers objective impartiality sufficient for the violation of the principle
of impartiality®.

The ECtHR stated that the procedure of the appointment of the Arbitra-
tion Committee by decision of the Board of Directors was not sufficient in itself
to cast doubt on the objective impartiality of the Arbitration Committee®.
However, the ECtHR found that, there were reasonable grounds to doubt that
the Arbitration Committee would operate in accordance with the necessary
principles of independence and impartiality, taking into account the following
considerations:

® Al Riza and others v. Turkey App no 30226/10 (ECHR, 28 January 2020), para.181.

Article 6 (1) of the ECHR states that: “In the determination of his civil rights and obligations
or of any criminal charge against him, everyone is entitled to a fair and public hearing within
a reasonable time by an independent and impartial tribunal established by law. Judgment
shall be pronounced publicly but the press and public may be excluded from all or part of the
trial in the interests of morals, public order or national security in a democratic society, whe-
re the interests of juveniles or the protection of the private life of the parties so require, or to
the extent strictly necessary in the opinion of the court in special circumstances where publi-
city would prejudice the interests of justice.”

67

% Hatice Kocasakal, ‘Avrupa insan Haklari Mahkemesi’nin Pecshtein Karari Cercevesinde CAS’in

Tarafsizligi ve Bagimsizligi’ 2020 40(1) 79, 99.

% Al Riza and others v. Turkey App no 30226/10 (ECHR, 28 January 2020), para. 209.
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The legal committees of the TFF do not have a separate legal personality
and budget from the TFF, these committees benefit from TFF’s staff for
their secretarial and administrative services, and until 17 April 2019, they
served at the same location as the TFF headquarters™.

The Arbitration Committee members are appointed limited to the term of
office of the Board of Directors and the President of the TFF"".

The Arbitration Committee members are paid travelling and accommoda-
tion expenses in addition to the remuneration paid by the TFF, and the
amounts paid to them are determined by the Board of Directors”.

The Law No. 5894 and the TFF Statutes” do not provide the necessary
safeguards to protect the Arbitration Committee members against any ex-
ternal pressure from their appointors and to fulfil their duties in an inde-
pendent manner™,

The Arbitration Committee members are not required to swear an oath
before taking up their duties”™.

As a result, the ECtHR held that there had been a violation of Article 6 (1)

of the ECHR on account of the lack of independence and impartiality of the TFF
in respect of the first and the fifth applicants. Furthermore, the ECtHR ex-
plained that the committees in charge of the resolution of the sports law dis-
putes must be established in accordance with the standards of the ECHR, oth-
erwise the decisions of these committees must be open to judicial review. For
these reasons, it stated that measures should be taken to restructure the Arbi-
tration Committee to be independent from the Board of Directors.

The findings in the Ali Riza case have been taken as precedent in subse-

guent applications regarding the TFF arbitration proceedings and various viola-
tion decisions have been rendered. After this case, information on the applica-

70

71

72

73

74

75

ibid, para. 53.
ibid, para. 213.
ibid, para. 214.

TFF Statist, Enacted on: 3.6.2008. Pursuant to Article 84 of the TFF Statutes, the TFF Statu-
tes entered into force with the adoption of Law No. 5894.

Ali Riza and others v. Turkey App no 30226/10 (ECHR, 28 January 2020), para. 222.
ibid, para. 212.
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tions concluded against the Turkish Government (the Government) in relation

to football disputes is given in Table 17°.

Application

Article 6 (1) of the
ECHR (Right to a
fair trial)

Article 10 of the
ECHR (Freedom of
expression)

Article 8 of the
ECHR (Right to
respect for private
and family life)

Ali Riza and Others
(Application No:
30226/10, 28 Jan-
uary 2020)

Violation

ilhan Yiksek
Eksioglu and Sekip
Mosturoglu (Appli-
cation No:
2006/13 and
10857/13, 15 June
2021)

Violation

Violation

ibrahim Tokmak
(Application No:
54540/16, 18 May
2021)

Violation

Violation

Naki and Amed
Sportif Faaliyetler
Kullibi Dernegi
(Application No:
48924/16, 18 May
2021)

Violation

Violation

Sedat Dogan (Ap-
plication No:
48909/14, 18 May
2021)

Violation

Violation

Table 1: Violation decisions regarding TFF arbitration proceedings

In the judgments in Table 1, it was decided that the right to a fair trial under
Article 6 (1) of the ECHR was violated on the grounds that the Arbitration Com-

76

Eksioglu and Mosturoglu v. Turkey, App no 2006/13 and 10857/13, (ECHR, 15 June 2021);

ibrahim Tokmak v. Turkey, App no 54540/16, (ECHR, 18 May 2021); Naki and Amed Sportif
Faaliyetler Kuliibii Dernegi v. Turkey, App no 48924/16, (ECHR, 18 May 2021); Sedat Dogan v.
Turkey, App no 48909/14, (ECHR, 18 May 2021).
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mittee was not independent and impartial, as explained in the Ali Riza judgment.
It was decided that the right to freedom of expression was violated in the cases
of Ibrahim Tokmak”, Sedat Dogan’®, Naki ve Amed Sportif Faaliyetler Kuliibii
Dernedi”, and that the right to respect for private and family life was violated in
the case of flhan Yiiksel Eksioglu and Sekip Mosturoglu®. The most striking fea-
ture of these judgments is that in all of them, the right to a fair trial was found to
have been violated in line with the grounds in the Ali Riza judgment.

As a matter of fact, applications for the TFF arbitration proceedings are
not limited to the cases listed in Table 1. In some applications alleging viola-
tions of the right to a fair trial and freedom of expression, the Government
requested a friendly settlement of the disputes under Article 39 of the ECHR™.
As a result of the acceptance of the applicants’ request for friendly settlement,
pecuniary and non-pecuniary damages were awarded in favour of the appli-
cants in the cases of Ali Yildirnm Kog v. Fenerbahge Futbol Anonim Sirketi®*, Fen-
erbahge Futbol Anonim Sirketi v. Alper Pirsen® and Galatasaray Sportif Sinai ve
Ticari Yatirimlar Anonim Sirketi®. The applications in the TFF arbitration pro-
ceedings are still pending and there are other cases that are likely to be con-
cluded against the Government in the near future®.

" ibrahim Tokmak v. Turkey App no 54540/16 (ECHR, 18 May 2021).

Sedat Dogan v. Turkey App no 48909/14 (ECHR, 18 May 2021).
" Naki and Amed Sportif Faaliyetler Kuliibii Dernegi v. Turkey App no 48924/16 (ECHR, 18 May 2021).
8 Eksioglu and Mosturoglu v. Turkey App no 2006/13 and 10857/13 (ECHR, 15 June 2021).

According to Article 39 (1) of the ECHR “At any stage of the proceedings, the Court may place
itself at the disposal of the parties concerned with a view to securing a friendly settlement of
the matter on the basis of respect for human rights as defined in the Convention and the Pro-
tocols thereto.”

Ali Yildirnm Kog ve Fenerbahge Futbol Anonim Sirketi v. Tiirkiye App. no 80/21 (ECHR, 6 Octo-
ber 2022). In this decision, EUR 3.902 in pecuniary damages and EUR 7.800 in non-pecuniary
damages were awarded in favour of Ali Yildirrm Kog¢ and EUR 13.007 in pecuniary damages
and EUR 7.800 in non-pecuniary damages were awarded in favour of Fenerbahge.

Fenerbahge Futbol Anonim Sirketi ve Alper Pirsen v. Tirkiye App. no 33702/21, (ECHR, 6
October 2022). In this decision, EUR 7.800 non-pecuniary damages were awarded in favour
of Alper Pirsen and EUR 10.623 pecuniary damages and EUR 7.800 non-pecuniary damages
were awarded in favour of Fenerbahge.
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81

82

83

8 Galatasaray Sportif Sinai ve Ticari Yatirimlar Anonim Sirketi v. Tiirkiye App. no 52186/21

(ECHR, 6 October 2022). In this decision, EUR 10.241 in pecuniary damages and EUR 7.800 in
non-pecuniary damages were awarded in favour of Galatasaray.

See Serkan Cinar v. Tiirkiye, App no 35314/20 (ECHR, 15 November 2022); Adnan Yiiksel
Giiriiz v. Tiirkiye App no 51563/20 (ECHR, 15 November 2022).
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C. Work carried out by the Government and the TFF

Following the findings of the ECtHR in the Ali Riza judgment, important

decisions were taken at the general assembly meeting held by the TFF on 28
July 2021 in order to eliminate the problems experienced in terms of the right
to a fair trial. In this context, the main amendments made to the TFF Statutes
in order to ensure the independence and impartiality of the Arbitration Com-
mittee and other legal committees are as follows®:

¢ A Nomination Commission for Legal Committees® (Hukuk Kurullari Aday

Komisyonu) has been established to nominate the chairmen and members
of the Arbitration Committee, the PFDC and the DRC to propose them to
the Congress®.

It has been decided that the Arbitration Committee, the PFDC and the DRC
will be elected by the Congress from among the candidates with at least
fifteen years of professional experience® identified by the Nomination
Commission for Legal Committees™.

It has been decided that the Congress will determine the remuneration to be
paid to the members of the Arbitration Committee, the PFDC and the DRC™.

The term of office of the members elected to the Arbitration Committee,
the PFDC, the AFDC, the CLC and the EC has been determined as four
years and it has been decided that even if their term of office expires, they
will continue to serve until the newly elected members take office®.

86
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89

90

91

92

Turkiye Futbol Federasyonu Statiisti Degisiklikleri, Official Gezette11.8.2021/ 31565.

Pursuant to the Turkish Football Federation Statutes Amendments, the Nomination Commis-
sion for Legal Committees consists of 13 members in total; 3 members notified by the TFF, 3
members notified by the Super League Clubs Association Foundation, 1 member notified by the
TFF 1st League Clubs Association, 2 members notified by the TFF 2nd and 3rd League Clubs As-
sociation representing the TFF 2nd League and TFF 3rd League Clubs, 1 member notified by the
Confederation of Amateur Sports Clubs of Turkiye, 1 member notified by the Professional Fo-
otballers Association, 1 member notified by the Tiirkiye Football Coaches Association.

Tirkiye Futbol Federasyonu Statlsiu Degisiklikleri Article 54 (2), Official Gazette
11.8.2021/31565.

Tirkiye Futbol Federasyonu Statlsiu Degisiklikleri Article 61 (1), Official Gazette
11.8.2021/31565.

Article 54 (2) of the Turkiye Futbol Federasyonu Statlsl Degisiklikleri.
Article 54 (4) of the Turkiye Futbol Federasyonu Statlsl Degisiklikleri.
Article 54 (2) of the Turkiye Futbol Federasyonu Statlsl Degisiklikleri.
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¢ It has been regulated that the members of the legal committees of the TFF
can not be replaced by new members unless they resign or are deemed to
have resigned®, that they are impartial and independent in their duties,
that they can not be given orders and instructions by anyone in relation to
their duties, that they can not work in any club, board or general secretar-
iat affiliated to the TFF*, that they can not be held responsible for their
decisions except in cases of gross negligence®, and that they must take an
oath before taking office®.

In addition, within the scope of the provisional Article 2 added to the TFF
Statutes, it has been decided that “the Arbitration Committee, the PFDC and
the DRC, which will be formed after the Statutes amendments enter into force,
will be elected by the Congress at the 2022 TFF Ordinary General Assembly
meeting.”

Independently of this, the Parliament has been working on amending the
law in line with the findings of the Ali Riza judgment. As a result of these
works, some amendments were made to the Law No. 5894 regarding the com-
position and functioning of the TFF legal committeess with the regulations that
entered into force on 26 April 2022%. These amendments are as follows:

¢ The rule that the Arbitration Committee shall be elected by the Board of
Directors has been introduced®. Similarly, the rule of election of the first
instance legal committees™ by the Board of Directors has been intro-
duced'®.

% Article 54 (4) of the Tirkiye Futbol Federasyonu Statisu Degisiklikleri.

94

)
Article 54 (4) of the Turkiye Futbol Federasyonu Statls( Degisiklikleri.
95
)

Article 54 (5) of the Turkiye Futbol Federasyonu Statlst Degisiklikleri.

% Article 54 (5) of the Tiirkiye Futbol Federasyonu Statusu Degisiklikleri.

97 Spor Kultpleri ve Spor Federasyonlari Kanunu, Law No.: 7405, Enacted on: 22.4.2022, Official

Gazette 26.4.2022/31821.

Accoriding to the Article 6 (2) of the Law No. 5894:”The Arbitration Committee shall consist
of a chairman and six original and six substitute members who shall be elected by the Board
of Directors from among legal professionals with at least ten years of professional experien-

”

ce...
PFDC, AFDC, DRC, CLC, EC and provincial disciplinary committees.

Accoriding to the Article 5 (4) of the Law No. 5894, “The first instance legal committees shall
consist of members to be elected by the Board of Directors. ...”
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¢ In addition, similar to the amendments made in the TFF Statutes, regulations
have been introduced regarding the determination of the term of office of
the Arbitration Committee and the first instance legal committees is set as
four years independent of the term of office of the Board of Directors, the
inability to elect new members unless the members resign or are deemed to
have resigned, the impartiality and independence of the members in their
duties, the inability of anyone to give orders and instructions regarding their
duties, the inability to take office in other committees and organs of the TFF,
the obligation to take an oath before taking office and the requirement of
ten years of professional experience to become a member'®.

As a result of the amendments made to Law No. 5894, some important
provisions of the amendments to the TFF Statutes adopted at the TFF general
assembly meeting on 28 July 2021 have become contrary to the law. These
2 to the TFF Statutes, which have become contrary to the legal
regulations, have never been implemented.

amendments

Although the amendment to the TFF Statutes' stipulates that the Arbitra-
tion Committee, PFDC and DRC shall be elected by the Congress'™ at the TFF
general assembly meeting to be held in 2022, these committees were not
elected by the Congress due to the amendment to the law that entered into
force before the TFF general assembly was held in 2022. Similarly, the re-
quirement of fifteen years of professional experience'® for the membership of
the Arbitration Committee in the TFF Statutes amendment has been reduced
to ten years with the Law amendment'®. Furthermore, although the amend-
ment to the TFF Statutes stipulates that the remunerations to be paid to the
members of the Arbitration Committee shall be determined by the Congress'”,
the amendment to the Law does not include a provision on this matter.

101 Artcile 5 and 6 of the Law No. 5894.

Turkiye Futbol Federasyonu Statiist Degisiklikleri, Official Gazette 11.8.2021/31565.
Turkiye Futbol Federasyonu Statiist Degisiklikleri, Official Gazette 11.8.2021/31565.

Turkiye Futbol Federasyonu Statlisi Degisiklikleri Provisional Article 2, Official Gazette
11.8.2021/31565.

Tirkiye Futbol Federasyonu Statlsu Degisiklikleri Article 61 (1), Official Gazette
11.8.2021/31565.

Artcile 6 (2) of the Law No. 5894.

Turkiye Futbol Federasyonu Statuisti Degisiklikleri Article 54 (4), Official Gazette 11.8.2021/
31565.
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As can be seen, the rule of election of the Arbitration Committee by the
Congress, which was one of the most important innovations introduced by the
amendment to the TFF Statutes in order to remove the obstacles to the right
to a fair trial, was not accepted by the Parliament and the Board of Directors
was authorised to appoint the Arbitration Committee in the law. In other
words, the continuation of the authority of the Board of Directors to appoint
the Arbitration Committee, which was one of the important grounds for the
violation of the right to a fair trial in the Ali Riza judgment, has been accept-
eleS'

As such, the relevant articles of the TFF Statutes, which had become con-
trary to the Law, were amended again at the TFF general assembly meeting
held on 16 June 2022 in order to comply with the law'®. In the new TFF Statute
amendments, it is stated that the Board of Directors has the authority to ap-
point the Arbitration Committee, as in the law. Also, the regulation on the de-
termination of the remuneration to be paid to the members of the Arbitration
Committee, PFDC and DRC by the Congress has been removed. The require-
ment of fifteen years of professional experience for membership of the Arbi-
tration Committee has been reduced to ten years. In addition, regulations™ on
other issues that are important for ensuring the independence and impartiality
of the Arbitration Committee in the context of human rights have been pre-
served.

Ill. Assessment of the TFF arbitration proceedings

In line with the ECtHR’s findings in the Ali Riza judgment, it is useful to
evaluate the work carried out by the Government and the TFF.

According to the ECtHR, three main reasons lie at the root of the problem
identified. The first reason is that the Board of Directors has a great influence

1% \n the Ali Riza decision, while the Arbitration Committee was appointed by the Board of

Directors upon the proposal of the President of the TFF, the authority to appoint the Arbitra-
tion Committee was given directly to the Board of Directors as a result of the amendment in
Article 6 (2) of the Law No. 5894 which entered into force on 26 April 2022.

Turkiye Futbol Federasyonu Statiist Degisiklikleri, Official Gazette 24.6.2022/31876.

Regulations have been introduced such as the term of office of the members of the Arbitra-
tion Committee, the obligation to take an oath before taking office, their impartiality and in-
dependence in their duties, the obligation to withdraw from the file in case of conflict of in-
terest, and the inability to be held liable except in cases of gross negligence.
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over the functioning of the Arbitration Committee in matters such as the ap-
pointment of the Arbitration Committee, the term of office and the determina-
tion of the remuneration. The second reason is the lack of adequate safe-
guards to protect the members of the Arbitration Committee against external
pressures and their appointors. Thirdly and finally, a structural inequality in
favour of sports clubs arises in the composition of the Arbitration Committee
due to the fact that the majority of the Congress is composed of representa-
tives of sports clubs and the Board of Directors is elected by these representa-
tives of the Congress, while the Board of Directors, which is predominantly
composed of representatives of sports clubs, appoints the Arbitration Commit-
tee. Therefore, the ECtHR considers that in a possible dispute between sports
clubs and other stakeholdersof sport'", the Arbitration Committee is likely to
favour the sports club and this situation causes injustice.

The ECtHR while setting out the basic grounds explained above, saw the
starting point of the problem of independence and impartiality of the Arbitra-
tion Committee in the inequality in the composition of the Congress, as a large
part of the Congress of the TFF is composed of representatives of the sports
clubs. However, the ECtHR did not explicitly stated in its judgment that the
structure of the Congress, which is predominantly composed of representa-
tives of sports clubs, should be changed.

The composition of the Congress is regulated in Article 22 (1) of the TFF
Statutes. Pursuant to this article, the number of members of the Congress,
which is formed by taking into account the current number of teams in the
Turkish football leagues for the 2023-2024 season, is shown in Table 2.

Membership Type Number of Clubs Totol Number of
Members

Presidents of the top league clubs and 20 140

6 delegates

Presidents of 1st league clubs and 1 18 36

delegate

2nd league club presidents 19 19

3rd league club presidents 60 60

M Other stakeholders of football such as; referees, coaches, athletes, sports club employees

and similar individuals.
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Membership Type

Number of Clubs

Totol Number of

Turkish Football Federation

Members
President of the Confederation of
Amateur Sports Clubs of Turkiye and 9 - 10
delegates
President of the Professional Football- i 6
ers Association and 5 delegates
President of the Turkish Football 6
Coaches Association and 5 delegates
President aof the Association of Active
Football Referees and Observers of 6
Tlrkiye and 5 delegates
Presidents of disabled sports federa- i 5
tions with football branches )
People who have served in the FIFA or i 5
UEFA Executive Committee )
Persons who have served on FIFA or 5
UEFA committees for at least ten years '
People who served as president of the i 5

Table 2: Composition of the Congress

At the general assembly meeting held by the TFF on 18 July 2024, it was stat-
ed that the Congress consisted of a total of 321 members'*. Table 2 shows that
255 members of the general aseembly are composed of representatives of sports
clubs. In this respect, it is noteworthy that the majority of the Congress (approxi-
mately 80 per cent) is composed of the members and executives of sports clubs.
As a matter of fact, considering that TFF Super League sports clubs have seven
memberships, first league sports clubs have two memberships, and second and
third league sports clubs have one membership, it is seen that the representatives
of sports clubs are not fairly represented even among themselves.

1 According to the report of the general assembly meeting published on the TFF website see
<https://www.tff.org/Resources/TFF/Auto/fe485878b00b40f295e9ad3aaf8fc7e8.pdf> Date

of Access 2 September 2023.
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In a study published in 2020"”, the membership structure of the Congress
of the football federations of various countries was analysed by categorising
them as professional clubs, amateur clubs and other stakeholders. As a result
of this analysis, the distribution of the Congress members of football federa-
tions of seventeen selected countries is shown in Table 3.

Country Professional Clubs Amateur Clubs Other Stakeholders
Mexico %91 %9 -
Tirkiye %83 %3 %14
Argentina %81 %13 %6
Ivory Coast %68 %29 %3
Colombia %51 %49 %1
Morocco %45 %9 %42
Brazil %42 %57 %1
France %37 %63 -
USA %36 %26 %38
Italy %34 %34 %32
Switzerland %28 %72 -
Germany %17 %33 %50
Australia %28 %55 %17
Japan %25 %66 %9
Spain %14 %35 %51
England %12 %57 %31
South Africa %2 %85 %13

Table 3: The Congress membership structure of the football associations of seventeen selected
countries

As can be seen from Table 3, Tirkiye ranks the highest among the coun-
tries in the table in terms of the representation rate of professional football

m Tirkiye Futbol Aragtirmalari Grubu, ‘Futbol Federasyonlarinin Temsil Sitemleri’ (November
2020) see  <https://www.tufar.org/wp-content/uploads/2020/11/TUFAR-Sayi-4-Futbol-
Federasyonlarinin-Temsil-Sistemleri.pdf> Date of Access 12 July 2022.
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clubs. The general assembly membership structure of the football federations
of the countries in Europe is shown in Table 4.

Country Professional Clubs Amateur Clubs Other Stakeholders
Tirkiye %83 %3 %14

France %37 %63 -

Italy %34 %34 %32
Switzerland %28 %72 -
Germany %17 %33 %50

Spain %14 %35 %51
England %12 %57 %31

Table 4: The Congress membership structure of the football associations of seven selected Euro-
pean countries

Among the countries in Table 4, Tirkiye has the highest representation
rate of professional football clubs, and Tirkiye also has a low representation
rate of amateur football clubs and other stakeholders in the Congress. In the
light of the data in Table 3 and Table 4, it is necessary to discuss how to make
the Congress off the TFF structure fairer in terms of representation by analys-
ing the Congress structures of the football federations of other European coun-
tries.

Conclusion

It is obvious what needs to be done to overcome the problem of the inde-
pendence and impartiality of the Arbitration Committee, which has started to
be discussed with the Ali Riza judgment. After the Ali Riza judgment, the Par-
liament and the TFF worked to resolve the problem. However, the first
amendments to the statutes made by the TFF and the subsequent amend-
ments to the law have included different regulations on the same subject. This
situation clearly shows that there is a difference of opinion between the Par-
liament and the TFF executives on the structure and functioning of the Arbitra-
tion Committee.

In terms of the general functioning of the law, it would have been neces-
sary to first amend the law, which is the higher norm, and then amend the TFF
Statutes, which is the lower norm. However, in the process, the amendment of
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the TFF Statutes was made before the amendment of the law. As a matter of
fact, some of the first amendments made to the TFF Statutes were regulated
differently in the articles of the law that entered into force later. For this rea-
son, the TFF Statutes had to be amended again in order to change the articles
that became contrary to the law™.

Although the ECtHR’s findings on the Arbitration Committee were set
forth in the Ali Riza judgment dated 28 January 2020, the fact that the law was
amended on 26 April 2022 to eliminate the problem is a matter that should be
criticized. Indeed, the legislative amendments made to address the independ-
ence and impartiality of the Arbitration Council are not only too late, but also
insufficient to address the problem.

Regarding the efforts to solve the problem of the TFF arbitration proceed-
ings, there have been different problems at the national level that are not visi-
ble. The fact that the TFF’s first amendments made to the TFF Statutes and the
amendments to the law contain opposite provisions on the same subject clear-
ly demonstrates that the TFF management and the Parliament are at odds.
However, leaving this problem aside, it would be useful to make a final as-
sessment of the legislative amendments made to address the independence
and impartiality of the Arbitration Committee.

With the first amendments to the TFF Statutes following the Ali Riza deci-
sion, the Congress was authorised to elect the Arbitration Committee and the
influence of the Board of Directors on the Arbitration Committee was mini-
mised through various regulations. However, with the subsequent legislative
amendments, the favourable provisions in the TFF Statutes were nullified. The
most important difference between these amendments is that the authority to
appoint the Arbitration Committee was given to the Board of Directors with
the amendment in Law No. 5894.

However, it is quite optimistic to think that the independence and impar-
tiality of the Arbitration Committee has been ensured with the statements
such as “The Arbitration Committee is independent and impartial”, which are
wishful statements that do not affect the actual cause of the problem in line
with the amendments in Law No. 5894. Unfortunately, as a result of the
amendments made to Law No. 5894 in 2022, it is not possible to say that the

1 see Turkiye Futbol Federasyonu Statlsu Degisiklikleri, Official Gazette 11.8.2021/31565; see

Turkiye Futbol Federasyonu Statiisii Degisiklikleri, Official Gazette 24.6.2022/31876.
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objective impartiality conditions sought by the ECtHR in terms of the estab-
lishment of the right to a fair trial have been met. This is because the authority
to appoint the Arbitration Committee is still vested in the Board of Directors
and no changes have been made to the structure of the Congress*.

Within the scope of all these evaluations, in order to ensure the right to a
fair trial in TFF arbitration proceedings, it would be useful to make the Con-
gress structure more fair as in other European countries. In this context, it
would be beneficial to end the predominant representation of sports clubs in
the Congress and to increase the representation of athletes, coaches, referees
and other stakeholders of sports. However, the powers of the Board of Direc-
tors over the Arbitration Committee, particularly the power to appoint the
Arbitration Committee, should be limited. Otherwise, it would not be a sur-
prise to see violation of rights decisions by the ECtHR in the ongoing applica-
tions regarding the TFF arbitration proceedings.

5 Artcile 52 and 53 of the Law No. 7405.

SDUHFD . Cilt: 14, Sayi: 2, Yil: 2024



1452 Dinger CERIBAS

Biblography

Adams A and Piekarz M, ‘Sport Events and Human Rights: Positive Promotion or Nega-
tive Erosion?’ (2015) 7(3) Journal of Policy Research in Tourism, Leisure and Events
220-236

Akil C, ‘Turkiye Futbol Fedarasyonu Tahkim Kurulu’nun Yapisi ve Kararlarinin Hukuki
Niteligi’ (2013) 19(3) Marmara Universitesi Hukuk Fakiiltesi Dergisi 379-403.

Akyildiz A, ‘Spor Tahkim Kurullarinin Tarafsizh§i ve Bagimsizli§i Sorunu: AIHM’in “Ali
Riza ve Digerleri v. Tiirkiye” Karari’ (ed. Tacar Caglar), TBB Spor Hukuku Kurulu Av.
Hasan Giines Atabay Armagani (2020) 44-91

Atilla Erdemli, ‘Spor Nedir?” Kismet Erkiner and Ali Soysiiren (eds), Spor Hukuku
Dersleri (Kadir Has Universitesi Spor Hukuku Arastirma ve Uygulama Merkezi Yayini,
2007)

Ayanoglu T, ‘Tiirkiye Futbol Federasyonu Tahkim Kurulu’nun islevi ve Kararlarinin Ni-
teligi’ (2008) 74 Turkiye Barolar Birligi Dergisi 43-76

Ayanoglu T, ‘The Scope and Limits of the Right to Sport in Turkish Law’ (2019) (68) In
Annales de la Faculté de Droit d’Istanbul 1-14

Bloodworth A, McNamee M and Bailey R, ‘Sport, Physical Activity and Well-Being: an
Objectivist Account’ (2012) 17(4) Sport, Education and Society 497-514

Bozkurt S B, Milletlerarasi Ticari Tahkime Hakemlerin Bagimsizhik Yiikiimliiligii, (On iki
Levha 2016)

Coalter F, ‘The Politics of Sport-For-Development: Limited Focus Programmes and
Broad Gauge Problems?’ (2010) 45(3) International Review for the Sociology of
Sport 295-314

Ceribas D, ‘Tiirkiye’de Sporcu Ucretlerinin Vergilendirilmesi’ (2020) 10(2) Hacettepe
Hukuk Fakdltesi Dergisi 555-583

Ceribas D and Oguz O, ‘Alternative Dispute Resolution in Sports Disputes: A Review of
Turkish Athletics, Basketball and Volleyball Federation Decisions’ (2021) 27(1)
Marmara Universitesi Hukuk Fakiiltesi Hukuk Arastirmalari Dergisi 853-876

Devine C, ‘London 2012 Olympic Legacy: a Big Sporting Society?’ (2013) 5(2) Interna-
tional Journal of Sport Policy and Politics 257-279

Direnisa H E, ‘Spor Hukukundan Dogan Uyusmazliklarin Céziimiinde Tahkime iliskin
Giincel Sorunlar ve Gelismeler’ (2023) 5(2) Tiirk-Alman Universitesi Hukuk Fakiiltesi
Dergisi 666-709

Eksi N, Spor Tahkim Hukuku, (Beta 2015)

Gemalmaz H B, ‘Applicability of Human Rights Standards in Turkish Football Arbitra-
tion: The Contribution of the European Court of Human Rights’ (2019) 9(1) The In-
ternational Sports Law Journal 38-58

SDLR « VolI: 14, No: 2, Year: 2024



The Problem of Independence and Impartiality of the Arbitration Committee of the Turkish Football ... 1453

Golcliklii F, ‘Avrupa insan Haklari S6zlesmesinde “Adil Yargilama’ (1994) 1(4) Ankara
Universitesi SBF Dergisi 199-234

Glindogdu F, ‘TFF Tahkim Kurulu Yargilamasinin Adil Yargilanma Hakki Bakimindan
Degerlendirilmesi’ (2019) 140 Turkiye Barolar Birligi Dergisi 141, 169

Hancock M, Lyras A and Jae-Pil H, ‘Sport for Development Programs for Girls and
Women: a Global Assessment’ (2013) 1(1) Journal of Sport For Development 15-24

Isidori E and Benetton M, ‘Sport as Education: Between Dignity and Human Rights’
(2015) 197 Procedia-Social and Behavioral Sciences 686-693

inceoglu S, insan Haklari Avrupa Mahkemesi Kararlarinda Adil Yargilanma Hakki, Kamu
ve Ozel Hukuk Alanlarinda Ortak Yargisal Hak ve ilkeler, (Beta 2013)

Javier F, ‘The Sport for All ideal: a Tool for Enhancing Human Capabilities and Dignity’
(2014) 63(1) Physical Culture and Sport 20-28

Kidd B, ‘Cautions, Questions and Opportunities in Sport for Development and Peace’
(2011) 32(3) Third World Quarterly 603-609

Kidd B and Donnelly P, ‘Human Rights In Sports’ (2000) 35(2) International Review fort
he Sociology of Sport 131-148

Kocasakal H, ‘Avrupa insan Haklari Mahkemesi’'nin Pecshtein Karari Cercevesinde
CAS’In Tarafsizligi ve Bagimsizhigl’ (2020) 40(1) Public and Private International Law
Bulletin 79-123

Kiglkglngor E, ‘Tirkiye Futbol Federasyonu Tahkim Kurulu’nun Yapisi ve Tahkim Ku-
rulu Kararlarinin Niteligi’ (2001) 50(2) Ankara Universitesi Hukuk Fakiiltesi Dergisi
137-146

Malm C, Johan J and Andreas |, ‘Physical Activity and Sports-Real Health Benefits: A
Review with Insight into the Public Health Of Sweden’ (2019) 7(5) Sports

Mojtahedi M C and Katsui H, ‘Making the Right Real! a Case Study on the Implementa-
tion of the Right to Sport for Persons With Disabilities in Ethiopia’ (2018) 21(1)
Sport in Society 40-49

Roy E C, ‘Aiming for Inclusive Sport: the Legal and Practical Implications of United Na-
tion’s Disability Convention for Sport, Recreation and Leisure for People With Disa-
bilities’ (2007) 5(1) Entertainment and Sports Law Journal 1-12

Tezcan D, Erdem M R, Sancakdar O ve Onok R M, insan Haklari El Kitabi, (7. Basi, Seckin
Yayinevi 2018)

Yalti B, Vergi Yiikiimliisiiniin Haklari, (Beta Basim Yayim Dagitim 2006)

Cases

A.M. v. Turkey App no 67199/17 (ECHR, 19 October 2021).

Adnan Yuksel Guirtiz v. Turkiye App no 51563/20 (ECHR, 15 November 2022).

Ali Riza and others v. Turkey App no 30226/10 and 4 others (ECHR, 28 January 2020).

SDUHFD . Cilt: 14, Sayi: 2, Yil: 2024



1454 Dinger CERIBAS

Eksioglu and Mosturoglu v. Turkey App no 2006/13 and 10857/13 (ECHR, 15 June
2021).

FC Mretebi v. Georgia App no 38736/04 (ECHR, 31 July 2007).

Hentschel and Stark v. Germany App no 47274/15 (ECHR, 9 November 2017).
Herrmann v.Germany App no 9300/07 (ECHR, 26 June 2012).

ibrahim Tokmak v. Turkey, App no 54540/16 (ECHR, 18 May 2021).

Mutu and Pechstein v. Switzerland App no 40575/10-67474/10 (ECHR, 2 October
2018).

Naki and Amed Sportif Faaliyetler Kulibi Dernegi v. Turkey, App no 48924/16 (ECHR,
18 May 2021).

National Federation of Sportspersons’Associations And Unions (FNASS) and Others v.
France App no 48151/11 and 77769/13 (ECHR, 18 January 2018).

Negovanovi¢ and Others v. Serbia App no 29907/16 (ECHR, 25 January 2022).
Ostendorf v. Germany App no 15598/08 (ECHR, 7 March 2013).

Onder Deniz Kolgu v. Turkey, App no. 2935/07 (ECHR, Admissibility Decision of 27 Au-
gust 2013).

Ressiot and Others v. France App no 15054/07 and 15066/07 (ECHR, 28 June 2012).

S., V. and A. v. Denmark App no 35553/12, 36678/12 and 36711/12 (ECHR, 22 October
2018).

Sedat Dogan v. Turkey, App no 48909/14, (ECHR 18 May 2021).
Semenya v. Switzerland App no 10934/21 (ECHR, 11 July 2023).
Serkan Cinar v. Turkiye, App no 35314/20 (ECHR, 15 November 2022).
Velkov v. Bulgaria App no 34503/10 (ECHR, 21 July 2020).

SDLR « VolI: 14, No: 2, Year: 2024



	Introduction
	I. The right to a fair trial in the context of ECtHR case law
	A. The concept of independence in terms of the right to a fair trial
	B. The concept of impartiality in terms of the right to a fair trial

	II. Analysing the ECtHR judgments on TFF arbitration proceedings
	A. Functioning of the TFF arbitration proceedings
	B. Decisions of the ECtHR about the TFF arbitration proceedings
	C. Work carried out by the Government and the TFF

	III. Assessment of the TFF arbitration proceedings
	Conclusion
	Biblography

