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Uluslararast hukukta deniz emniyeti ve giivenliginin teminine yoOnelik devletleri
baglayict pek cok yiikiimliiliik bulunurken devletler, denizlerde denetim, goézetim,
miidahale ve arama kurtarma gibi birtakim faaliyetleri yerine getirmekle miikelleftir.
Devletlerin bu yiikiimliiliikklerini yerine getirmesi i¢in deniz kuvvetlerinden veya polis
teskilatindan ayri bir sahil giivenlik teskilatt kurmalari zorunlu olmasa da bir¢cok devlet
bu konuda bir kolluk giicli olarak sahil giivenlik teskilatlarmi yetkilendirmistir. Bu
caligmada devletlerin genellikle sahil giivenlik birimlerini yetkilendirdigi deniz emniyeti
ve giivenligine iligkin 6ne ¢ikan uluslararasi yiikiimliiliklerinden bahsedilecek, sahil

giivenlik teskilatlarinin temel 6zellikleri ve uluslararasi hukuktaki yerine deginilecek ve
secilmis bazi devletlerdeki bu teskilatlarin kurumsal yapisi ve gorevleri ele alinacaktir.
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ABSTRACT

International law imposes a number of obligations on states to ensure maritime safety
and security. These obligations include activities such as supervision, surveillance,
intervention, and search and rescue. Although states are not required to establish a
separate coast guard organisation from their naval forces or police forces to fulfil these
obligations, many states have authorized coast guard organisations to act as law
enforcement agencies for this purpose. This paper discusses the prominent international
obligations regarding maritime safety and security, in which states generally authorize
coast guard units, the basic features and place of coast guard organisations in
international law, and the institutional structure and functions of these organisations in
selected states.

Keywords: *Coast Guard *Maritime Safety *Maritime Security *Law Enforcement
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Denizlerde artan ekonomik faaliyetler, kiiresel tedarik zincirlerine bagimliliklar
ve iklim degisikligi basta olmak iizere ¢evre kaygilari, deniz emniyeti ve
giivenliginin teminine yonelik ihtiyaci artirirken, deniz alanlarinda emniyet ve
giivenligin saglanmasi ve uluslararasi hukukun uygulanmasinda sahil giivenlik
teskilatlar1 etkin bir rol oynamaktadir. Bahse konu teskilatlar, son yillarda
uluslararasi iligkiler baglaminda giderek dnem kazanmakta, 6zellikle de deniz

yetki alani ihtilaflar, sinir giivenligi ve diizensiz gogle miicadele meselelerinde
daha sik glindeme gelmektedir.

Ustlendikleri kritik role karsin, “sahil giivenlik” kavraminin kabul edilmis bir
tanim1 veya bu teskilatlara dogrudan isaret eden uluslararasi hukuk belgeleri
bulunmamaktadir. S6z konusu teskilatlarin vasif, gérev ve yetkileri iilkeden
iilkeye kayda deger farkliliklar gosterdiginden, bu teskilatlarin ana hatlarinin
tanimlanmasi ve ayirt edilmesi bir zorluk olarak kargsimiza ¢ikmaktadir.

Sahil giivenlik teskilatlar1 hakkinda uluslararasi hukukta acik diizenlemelerin yer
almamasi, konuya uluslararasi hukuk perspektifinden yaklasan akademik
caligmalarin sinirli kalmasina yol agmis; bu durum sahil giivenligin faaliyetlerini
diizenleyen hukuki cerceveye iliskin anlayisimizda bir bosluk birakmistir.
Halbuki birgok devlet, uluslararasi hukuk uyarinca deniz emniyeti ve giivenligini
temin yiikiimliiliiklerinin pek cogunu sahil giivenlik teskilatlar1 vasitasiyla yerine
getirmektedir. Ote yandan, mevzubahis teskilatlarin esas faaliyet sahalar1 deniz
alanlart oldugu igin bu teskilatlar1 yalnizca ulusal mevzuat cercevesinde
degerlendirmek yetersiz olacaktir.
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Bu makale, sahil giivenlik teskilatlarinin uluslararast hukuktaki deniz emniyeti
ve glivenligi diizenlemeleri baglaminda roliine iliskin genel bir bakis sunmayi,
s0z konusu teskilatlarin ayirt edici gorev ve niteliklerine, ortaklik ve
farkliliklarina ve uluslararast hukuki ¢ergcevedeki eksikliklere dikkat ¢ekmeyi
amaclamaktadir. Belirtmek gerekir ki, hem uluslararasi hukuktaki deniz
emniyeti ve giivenligi diizenlemeleri hem de sahil giivenlik teskilatlarinin gérev
ve yetkileri olduk¢a kapsamlidir. Bu nedenle, ¢alisma igerisinde tiim
diizenlemelerin veya bu teskilatlarin tiim faaliyetlerinin ele alinmasi miimkiin
olmayacaktir.

Calismada ilk olarak deniz emniyeti ve gilivenligi kavramlar agiklanacak,
takiben deniz emniyeti ve giivenligi konusunda sahil giivenlik teskilatlarini
ilgilendiren baslica uluslararasi hukuki belgelere deginilecektir. Ugiincii
boliimde sahil giivenlik kavrami, bu teskilatlarin temel 6zellikleri ve uluslararasi
hukuktaki yeri irdelenecektir. Son bdliimde ise, sahil gilivenlik teskilatlarmin
ortak ve farkli yonlerini sunabilmek adina segilmis iilke 6rneklerinden 6zl bir
inceleme yapilacaktir.

I. ULUSLARARASI HUKUKTA DENiZ EMNIYETi VE GUVENLIGIi

Sahil giivenlik teskilatlarinin uluslararast hukuktaki deniz emniyeti ve giivenligi
diizenlemeleri bakimindan roliinii inceleyebilmek icin dncelikle deniz emniyeti
ve deniz gilivenligi kavramlarinin anlagilmasi ve bu kavramlara dair uluslararasi
hukukta nasil bir hukuki c¢ercevenin mevcut bulunduguna bakilmasi
gerekmektedir. Bu baslik altinda deniz emniyeti ve deniz giivenligi kavramlar
ele alinacak ve ardindan ilgili uluslararasi hukuki belgelere deginilecektir.

1. Deniz Emniyeti ve Deniz Giivenligi Kavramlan

Denizcilik faaliyetlerinin sorunsuz ve gilivenli bir sekilde siirdiiriilmesi;
insanlarin, gemilerin ve mallarin kayiplardan, kazalardan, ¢evre felaketlerinden,
yasa dis1 tehdit ve saldirilardan korunmasi denizlerde emniyet ve giivenligi temin
etmekle miimkiindiir. Iyi diizeyde saglanan deniz emniyeti ve giivenliginin
tagimacilik, turizm, balik¢ilik ve kiy1 6tesi enerji kaynaklarmin kullanilmasi gibi
pek ¢ok alana da olumlu katki saglayacag: siiphesizdir. Birbiriyle baglantili
olmakla beraber iki farkli kavram olan deniz emniyeti ve deniz giivenligine
iliskin tanim ve aciklamalar asagidaki iki alt baglikta yapilacaktir.
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A. Deniz Emniyeti

Deniz emniyeti kavrami denizde yiiriitilen faaliyetlerde insan hayatinin,
gemilerin ve mallarin getirilen g¢esitli kural, diizenleme ve standartlar vasitasiyla
korunmasini ihtiva etmektedir. Deniz emniyetine dair diinyada tzerinde
uzlasilmis bir tanim bulunmamaktadir'. Ticari gemilere matuf genel ilke ve
kurallar getirerek emniyetsiz gemilerin neden olabilecegi kaza ve kayiplardan
korunmak deniz emniyeti kavrami kapsaminda ele alinmaktadir®.

Deniz emniyeti, gemilerin ingasindaki teknik standartlardan gemi adamlarinin
egitim miifredatina kadar genis bir konu yelpazesini igerisinde
barindirmaktadir®.  Gemilerin  klaslanmas1, sertifikalandirmasi, gemilerde
standartlara ve diizenlemelere riayet edilip edilmedigine iliskin yetkili
makamlarca denetimler yapilmasi, tehlikeli madde tasiyan gemilerin gegislerini
emniyetle yapabilmeleri i¢in gemiye devlet gemilerince refakat edilmesi,
kazalara miidahale etme ve arama kurtarma (SAR) sistemi kurulmasi ve deniz
¢evresinin korunmasina yonelik tedbirler alinmasi deniz emniyetini saglamaya
yonelik faaliyetler arasinda 6rnek gosterilebilir®. Deniz kirliliginin énlenmesinin
yaninda; deniz kirliligine yol agan dokiintiilerin kaldirilmasi, dokiintiiden
kaynakli sorumluluk ve tazminat meseleleri de deniz emniyeti kavrami igerisinde
degerlendirilmektedir”.

Birlesmis Milletlerin (BM) 2008 tarihli Okyanuslar ve Deniz Hukuku
Raporunda deniz emniyetinin temel olarak denizde can emniyetinin saglanmasi,
seyir emniyeti ve deniz c¢evresinin korunmasi edilmesiyle ilgili oldugu
belirtilmistir. Bu amagla gemilerin giivenli bir sekilde insa edilmesi, diizenli
sorveye tabi tutulmasi, uygun sekilde donatilmasi, kargonun diizgiin

Omnek olarak, deniz emniyetine dair Tiirk mevzuatinda yer verilen bir tanim su sekildedir:
“(...) deniz alanlarinda meydana gelebilecek kaza, olay ve faaliyetlerde can ve mal emniyetinin
saglanmasina yonelik alinacak tedbirler, bu kapsamda denizlerde icra edilen yarisma, etkinlik
ve organizasyonlar ile atis ve tatbikatlarda saha emniyetinin saglanmasinda ve seyir emniyeti
tehlike altindaki gemilere refakat edilmesinde alinacak oOnlemler”. Bkz. Sahil Giivenlik
Komutanligt Tegkilat, Gorev ve Yetkileri Yonetmeligi (SGKTGYY) m.3/f. RG
21.01.2017/29955.

Nasth Sarp Ergiiven, ‘Uluslararasi Hukuk Agisindan Deniz Giivenliginin Saglanmast’
(Doktora Tezi, Ankara Universitesi 2016) 94.

Bu ¢alismada Ingilizcedeki “maritime safety” kavrammin karsihig1 olarak “deniz emniyeti”,
“maritime security” kavraminin karsilig1 olarak “deniz giivenligi” kavramlart kullanilmistir.

4 US Coast Guard, Doctrine for the U. S. Coast Guard, (2014) 7-10; Suk Kyoon Kim, Coast
Guards and International Maritime Law Enforcement (CUP 2020) 184, 185.

Iliana Christodoulou-Varotsi, Maritime Safety Law and Policies of the European Union and
the United States of America: Antagonism or Synergy? (Springer 2009) 11.
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istiflenmesi, gemide yeterli ve iyi egitimli miirettebat ve etkin bir iletisim sistemi
bulunmasi gerektigi raporda kaydedilmistir®.

B. Deniz Giivenligi

Deniz giivenligi, deniz faaliyetlerinde insan hayatinin, mallarin, liman
tesislerinin ve gemilerin gayrihukuki tehdit, eylem ve saldirilara kars1 getirilen
kural ve diizenlemeler ve alinan tedbirler vasitasiyla korunmasini ifade eden bir
kavramdir. Deniz giivenligi kavrami {izerinde mutabik kalinmis bir tanim
yoktur’. Avrupa Birligi mevzuatinda yer verilen bir tanimda deniz giivenligi;
“denizcilik faaliyetlerini ve liman tesislerini kasith ve gayrihukuki eylem ve
tehditlere karsi korumaya yonelik Onleyici tedbirlerin birlesimi” olarak
tanimlanmustir®. Deniz giivenligi, Amerika Birlesik Devletleri’nin (ABD) deniz
stratejisi uygulama belgesinde ise egemenligi ve kaynaklari korumak, serbest ve
acik ticareti saglamak ve denizcilikle ilgili terérizm, sinir asan suglar, deniz
haydutlugu, ¢evre tahribati ve yasa dis1 go¢ ile miicadele etmek igin yiiriitiilen
faaliyetler olarak agiklanmustir’.

Deniz emniyeti ve deniz giivenligi kavramlarinin birbiriyle karistirilmasi
miimkiin olabilmektedir. Tiirk¢cede bazen emniyet ve giivenlik sozciiklerinin
birbirinin yerine ge¢mesi ve Fransizca ve Ispanyolca gibi baz1 dillerde emniyet
ve glivenlik kavramlarinin karsiligi tek bir sozcilik kullanilmasi durumu daha
karmagik hale getirmektedir. Tiirk Dil Kurumuna gore “emniyet” sézcligi
giivenlik, gliven, inanma, itimat, polis isleri ve giivenlik islerinin yiiriitildiigii
yer anlamlarina gelirken, “giivenlik” sozciigii i¢in verilen tanim ise “toplum

6 UNGA ‘Oceans and the Law of the Sea: Report of the Secretary-General’ (2008) UN Doc
A/63/63 (Report).

7 Christian Bueger, ‘What Is Maritime Security?’ (2015) 53 Marine Policy 159, 163. Ornek
olarak, deniz giivenligine dair Tiirk mevzuatinda yer verilen bir tanim su sekildedir: “(...)
deniz alanlarinda giivenligin saglanmasi, bu bolgelerde ulusal ¢ikarlarin korunmasi, stratejik
Ooneme sahip tesis, liman, gemi, sahis ve organizasyonlara, patlayici ve tehlikeli yiik tagiyan
gemilere deniz yoluyla yapilabilecek toplumsal eylem ve terdrist saldirilarin 6nlenmesi ve
engellenmesine yonelik olarak gerektiginde zor ve silah kullanmak dahil alinacak énlemler”.
Bkz. SGKTGYY, m. 3/g.

8  Regulation (EC) No 725/2004 of the European Parliament and of the Council of 31 March
2004 on enhancing ship and port facility security [2004] OJ L 129/6.

®  James Kraska, Raul Pedrozo, International Maritime Security Law (Martinus Nijhoff 2013) 6;
US Navy, Naval Operations Concept (US Navy 2010) 35.
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yasaminda yasal diizenin aksamadan yiiritiilmesi, kisilerin korkusuzca
yasayabilmesi durumu, emniyet” seklindedir'®.

Haddizatinda, deniz emniyeti ve deniz giivenligi birbiriyle yakindan ilgili ve
birbirine tesir eden iki kavramdir''. Deniz emniyetinde, yeterli nitelikleri
karsilamayan gemiler, egitimsiz gemi adamlari, yanlis uygulamalar ve operator
hatalarindan dogabilecek deniz kazalarmin 6nlenmesine yonelik diizenlemeler
one cikarken, deniz giivenligi kavraminda daha ziyade dnceden tasarlanmig
gayrihukuki bir eylemin 6nlenmesi s6z konusudur'?. Genel itibartyla denilebilir
ki deniz giivenligine dair hukuki normlar; uluslararasi deniz hukukunun yaninda
uluslararasi ceza hukuku, insan haklar1 hukuku, insancil hukuk ve bir Olglide
silahl1 ¢atismalar hukukuyla da iliskilidir'®. Zira deniz giivenligi; seyriisefer
giivenligi, denizde can ve mal giivenligi ile savunma maksatli giivenlik
konularini icerisinde barindirmaktadir'®.

BM Genel Kurulu 2008 yilinda kabul ettigi 63/111 sayilh Karar’inda'
uluslararasi deniz giivenligi ile ilgili olarak uyusturucu ve psikotrop maddelerin
yasa dis1 ticareti, gogmen kacgake¢iligi, insan kagakc¢iligi, deniz haydutlugu,
denizde silahli soygun ve kagakgilik dahil olmak {izere siiregelen ulus Otesi
organize suglar ile birlikte denizcilik faaliyetlerine, kiy1 oOtesi tesislere ve
denizcilik ¢ikarlarina yonelik terorist eylemleri endiseyle not ettigini belirtmis,
bahse konu tehditleri deniz giivenligi kavrami igerisinde degerlendirmistir.
Ayrica; yasa dist, kayit dist ve kural dis1 balik¢ilik faaliyetleri ile gemilere ve
liman tesislerine yapilan siber saldirilar1 deniz giivenligine yonelik tehditlerden
saymak miimkiindiir.

2. Uluslararas1 Hukuki Belgelerde Deniz Emniyeti ve Giivenligi

Deniz emniyeti ve giivenliginin saglamasi icin BM ve Uluslararas1 Denizcilik
Orgiitiinin  (IMO) énciiliigiinde kabul edilen uluslararas1 antlagsmalarla
devletlere bircok gorev ve sorumluluk verilmis; devletler ise bahse konu gorev

Tirk Dil Kurumu, ‘Emniyet’, ‘Giivenlik’ (Giincel Tiirk¢e Sozliik) <sozluk.gov.tr> s.e.t. 25
Kasim 2023.

' Hakan Selim Canca, Devletlerin Gemilere Miidahale Yetki ve Yiikiimliiliikleri (Segkin 2015)
90.

12 ibid 94-95.

13 Ergiiven (n 2) 93.

Sami Dogru, “Uluslararasi Hukukta Seyriisefer Serbestligi ve Deniz Giivenligi’, (Doktora Tezi,
Ankara Universitesi 2008) 114, 115.

15" UNGA Res 63/111 (5 Aralik 2008) UN Doc A/RES/63/111.
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ve sorumluluklarinin biiylik bir boliimiinii yerini getirmek i¢in kendi sahil
giivenlik teskilatlarin1 yetkilendirmistir. Bunun disinda, bazi BM Giivenlik
Konseyi Kararlar1 ile IMO tarafindan yayimlanan Kodlarin icrasi da sahil
giivenlik teskilatlarinin goérev kapsamina diismektedir. Bu gercevede genel bir
bakis sunmak amaciyla, sahil glivenlik ile ilgili uluslararasi hukuki belgelere ve
one ¢ikan bazi hiikiimlere asagida deginilecektir.

A. Birlesmis Milletler Deniz Hukuku Sozlesmesi (BMDHS)

Kimi ¢evreler tarafindan denizlerin anayasasi olarak adlandirilan ve bugiin 169
tarafi bulunan BM Deniz Hukuku Sozlesmesi (BMDHS)'’; mekansal rejim
hiikiimleri disinda deniz emniyeti, deniz giivenligi ve deniz ¢evresinin
muhafazasiyla ilgili ¢ok sayida hiikiim igermektedir. Sozlesme, seyriisefer
emniyetinin saglanmasi ve denizde kolluk faaliyetlerinin yerine getirilmesinde
en basta bayrak devletlerini sorumlu tutmaktadir'’.

BMDHS’ nin muhtelif maddelerinde kole ticaretiyle miicadele, deniz haydutlugu
ile miicadele, uyusturucu kacakg¢iliginin Onlenmesi ve denizden izinsiz
yayimnlarin Onlenmesi amaciyla deniz giivenligiyle ilgili 6nemli hiikiimler
diizenlenmistir'®. S6zlesme baz1 hiikiimleriyle agik bir sekilde devletlere kolluk
yetkisi tanimakta, devletlere kimi durumlarda gemiyi kesintisiz takip etme,
durdurma, denetleme veya gemiye el koyma hakki vermektedir. Ornegin her
devlet, acik denizde deniz haydutlarinin ele gegirdigi bir gemiye el koyabilmekte
veya agik denizde bir geminin kole ticaretine karistig1r yoniinde ciddi emare
bulunuyorsa bu gemi yabanci bir gemi olsa dahi s6z konusu gemiyi durdurup
denetleyebilmektedir.

16 United Nations Convention on the Law of the Sea, 1982.

17" Keyuan Zou, ‘Maritime Enforcement of United Nations Security Council Resolutions: Use of

Force and Coercive Measures’ (2011) 26 Intl J of Marine and Coastal L 235, 241.

BMDHS’nin 99’uncu maddesi deniz yoluyla kdle tasinmasinin yasaklanmasini éngdrmiis;
hangi devlet bayragini tasirsa tasisin, bir gemiye sigman her koélenin kendiliginden hiir
olmasini hitkkme baglamistir. S6zlesme’nin 100’{incii ila 110’ uncu maddeleri deniz haydutlugu
sugunu diizenlemektedir. Anilan maddelerde bu sugu teskil eden fiiller sayilmis, devletler igin
elkoyma yetkisi taninmig ve deniz haydutluguyla miicadelede devletlere isbirligi ylikiimliligi
getirilmistir. 108’inci madde ag¢ik denizlerde uyusturucu ve psikotrop maddelerin gayrimesru
trafiginin Onlenmesini, miiteakip madde ac¢ik denizlerden yapilan izinsiz radyo yaymlarinin
engellenmesini konu edinmistir. 110’uncu madde deniz haydutlugu veya kole ticareti yapan
yahut herhangi bir tabiiyeti bulunmayan gemilerin durdurulup denetlenmesini diizenlemistir.
111’inci maddeyle sahildar devletin yetkili makamlarma bu devletin kanun ve kurallarina
aykir1 hareket ettigine iliskin yeterli kaniya sahip olundugu takdirde yabanci bir gemiyi
kesintisiz takip hakki verilmistir.
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Devlet gemileri, uluslararasi teamiil hukuku geregince bir geminin tabiiyetini
tespit amaciyla gemiye yanasma hakkina sahip bulunmaktadir'®. BMDHS nin
111’inci maddesi, yine teamiilde mevcut olan kesintisiz takip hakkini 6zel olarak
diizenlemistir’®. Buna gore sahildar devlet kendi i¢ sularinda, takimada
sularinda, karasularinda veya bitisik bdlgesinde kanun ve kurallarini ihlal
ettigine dair yeter kanaate vardiklar1 bir yabanci gemiyi takip edebilmektedir.
Sahildar devletin kita sahanliginda ve miinhasir ekonomik bdlgesinde ilgili
kanunlarmin ihlal edilmesi halinde, kesintisiz takip bu bolgeden de
baslayabilecektir?'.

Sozlesmede deniz emniyetine dair devletlere verilen birtakim yiikiimliiliikler de
yer almaktadir. Mesela her devlet, kendi bayragini tasiyan gemiler hakkinda
denizde emniyeti saglamak amaciyla gemilerin insasi, donatimi ve denize
elverisliligi, miirettebatin teskili, ¢alisma sartlar1 ve yetistirilmesi; denizde
isaretlerin kullanilmasi, haberlesmenin iyi bir sekilde ilerlemesi ve ¢atmalarin
onlenmesi konularinda tedbir almak zorundadir. Gergekten, bayrak devletleri,
deniz emniyetine yonelik uluslararas1 kural ve standartlarin etkin bir sekilde
icrasinin saglanmasinda birincil derecede sorumlu tutulmustur®.

Benzer sekilde, BMDHS nin deniz kirliliginin 6nlenmesi ve deniz ¢evresinin
korunmasini diizenleyen 12’nci kismin altinc1 boliimiinde; bayrak devleti, liman
devleti ve sahildar devlet sifatindan ileri gelen kolluk yetkileri ve yiikiimliiliikler
sayilmigtir. Buna gore uluslararasi kurallar geregince gemilere mecbur kilinan
sertifikalarin gemide bulundurulup bulundurulmadigini ve sertifikalarda
belirtilen hususlarin gemilerin fiili durumuna uyup uymadigimi devletlerin
denetleyebilmeleri 6ngdriilmiistiir. Yine gemi kaynakli kirliliklerin 6dnlenmesi
amaciyla bazi durumlarda geminin durdurulabilecegi ve maddi denetiminin
yapilabilecegi hilkme baglanmistir.

BMDHS’de devletlere arama ve kurtarma ylikiimliliigi getirilmekle beraber
arama ve kurtarma konusunda kapsamli bir diizenleme mevcut degildir.
S6zlesme’nin yardim etme yiikiimliiliigiinii diizenleyen 98’inci maddesinde
sahili bulunan biitiin devletlerin, deniz ve hava giivenligini temin etmek {izere

19 Malcolm N. Shaw, Uluslarararasi Hukuk (B.8, Tiirkiye Bilimler Akademisi 2018) 436.

20 Robert C. Reuland, ‘The Customary Right of Hot Pursuit Onto the High Seas: Annotations to
Article 111 of the Law of the Sea Convention’ (1993) 33 Virginia J of Intl L 557, 587.

2 Natalie Klein, Maritime Security and the Law of the Sea (OUP 2011) 110.
22 UNGA, Report.
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uygun, etkili ve siirekli bir arama ve kurtarma hizmetinin tesis edilmesi ve bu
hizmetin ¢alisir bulundurulmasi i¢in destekte bulunacaklar1 hitkkmii yer almistir.

BMDHS igerisinde sahil giivenlik teskilatlar1 hakkinda bir tanim veya 6zel bir
diizenleme yer almasa da S6zlesme bu tegkilatlar bakimindan temel bir belgedir.
Bayrak devleti, liman devleti veya sahildar devlet sifatiyla kolluk faaliyetleri
yapilmasi, deniz emniyeti kural ve standartlarmin icrasi, arama kurtarma
hizmetleri yiiriitilmesi, deniz haydutlugu ile miicadele ve uyusturucu
kacake¢iliginin 6nlenmesi konularinda sahil giivenlik teskilatlar1 devlet adina bu
faaliyet ve ylikiimliliikleri yerine getirebilmektedir. Bunun yaninda Sozlesme,
sahil giivenlik teskilatlarinin faaliyet sahasi olan deniz yetki alanlarinmi
belirlemesi ve bu teskilatlarin yararlanabilecegi kesintisiz takip hakkini
diizenlemesi bakimindan da 6nem tagimaktadir.

B. Denizlerin Gemiler Tarafindan Kirletilmesinin Onlenmesine Ait
Uluslararasi Sozlesme (MARPOL)

Deniz kazalar1 neticesinde meydana gelen petrol veya tehlikeli maddelerin s1zint1
ve dokiintiileri nedeniyle deniz ¢evresi zarara ugrayabilecegi gibi, can ve mal
kayiplari da meydana gelebilmektedir. Ote yandan denize pis su, yag, civa ve
diger zararl atiklar dokiilerek deniz ¢evresinin kasten veya taksirle kirletilmesi
yaygin rastlanan bir vakiadir. Dolayisiyla, deniz ¢evresinin korunmasi deniz
emniyeti ve deniz giivenligini de ilgilendirmektedir. Deniz ¢evresinin
korunmasina iliskin akdedilen ilk uluslararasi antlasma olan 1954 tarihli
Denizlerin Petrol ile Kirletilmesinin Onlenmesine Dair Uluslararasi
Sézlesme’nin  (OILPOL)* ardindan deniz cevresinin petrol disindaki
kirleticilere kars1 da muhafaza edilebilmesi adina Denizlerin Gemiler Tarafindan
Kirletilmesinin Onlenmesine Ait Uluslararasi S6zlesme (MARPOL 73/78) kabul
edilmistir®*. Alt1 ekten olusan MARPOL 73/78; petrol, dékme zehirli sivi
maddeler, paketlenmis sekilde®® tasinan zehirli sivi maddeler, gemilerden atilan
¢copler, gemilerden kaynaklanan pis sular ve gemi baca gazlar1 dolayisiyla

23 The International Convention for the Prevention of Pollution of the Sea by Oil, 1954.

24 Protocol of 1978 relating to the International Convention for the Prevention of Pollution from

Ships, 1973, 1978.

Bahse konu III no.lu ekin tam basligi soyledir: “Paketlenmis Durumlarda veya Yiik
Konteynerlerinde, Tasinabilir Tanklarda veya Karayolu veya Demiryolu Tank Vagonlarinda
Deniz Yoluyla Tagman Zararlhh Maddelerden Kaynaklanan Kirliligin Onlenmesine liskin
Kurallar”.

25
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denizlerin kirlenmesinin 6nlemeyi ve bu amaca yonelik denetimi
hedeflemektedir.

MARPOL 73/78 geregince gemilerin seyriisefer yapabilmesi i¢in birgok kayit
tutulmas1 ve belge bulundurulmas: zorunludur. Uluslararas1 Petrol Kirliliginin
Onlenmesi Belgesi, Petrol Kayit Defteri, Uluslararasi Pis Su Kirliliginin
Onlenmesi Belgesi, Cop Kayit Defteri ve Petrol Kirliligi Acil Durum Plani bu
zorunluluklardan bazilaridir. S6z konusu gerekliliklerin denetimine iliskin
olarak bayrak devletleri, kendi bayragini tasiyan gemilerin sozlesme
hiikiimlerine riayet etmelerini temin edecektir. MARPOL kapsaminda liman
devleti kontrolii (PSC) de gergeklestirilebilmekte, bu baglamda 6rnegin geminin
Uluslararas1 Enerji Verimliligi Belgesi ve Ozon Tabakasini Incelten Maddeler
Kayit Defteri liman devleti tarafindan incelenebilmektedir?®. Deniz ¢evresinin
korunmasi sahil giivenlik teskilatlarmin tipik gorev alanlarindan birisi olup,
MARPOL hiikiimlerinin icrasinin saglanmasi ve gemi denetimlerinin
gergeklestirilmesinde devletler sahil giivenlik teskilatlarinmi
gorevlendirebilmekte, aykirilik tespiti halinde ceza uygulanabilmektedir.

C. Gemi Adamlarinin Egitim, Belgelendirilme ve Vardiya Standartlarn
Hakkinda Uluslararasi So6zlesme (STCW)

Gemi Adamlarmin Egitim, Belgelendirilme ve Vardiya Standartlar1 Hakkinda
Uluslararas1 Sozlesme (STCW?’) geregince, hangi tabiiyette olursa olsun tiim
gemi adamlar1 Sozlesme’de belirlenen kosullara uygun olarak ilk yardim, can
kurtarma teknikleri ve yanginla miicadele gibi muhtelif konularda kapsamli
egitimler ve bu egitimleri tasdik edici belgeler almak mecburiyetindedir.
Soézlesme geregince aranan zorunlu belgeler ve sertifikalar gemide
bulundurulmali ve istendiginde yetkili makamlara sunulmalidir. Kuskusuz,
deniz kazalarini 6nlemenin ve deniz emniyetine iligkin insan faktoriinden
kaynaklanan riskleri azaltmanin en iyi yollarindan birisi gdrevli personelin
saglikli, egitim almis ve yeterli vasifta olmasini temin etmektir. STCW
boylelikle denizde can ve mal emniyetine ve deniz ¢evresinin muhafazasina
katki saglamaktadir.

26 IMO Res (2021) A.1155(32).

27 International Convention on Standards of Training, Certification and Watchkeeping for
Seafarers, 1978.
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D. Denizde Can Emniyetine Dair Uluslararas1 So6zlesme (SOLAS)

1974 tarihli Denizde Can Emniyetine Dair Uluslararast So6zlesme (SOLAS 74)
8 jle denizlerde seyir emniyetinin saglanmasi igin devletlere birgok gorev
verilmis; devletler, kendi sahillerinin gozlenmesi ve sahilleri boyunca denizde
tehlikeye diisen kisilerin kurtarilmasini saglamak iizere gerekli tertibati almakla
yikiimli  kilnmustir®®.  Benzer sekilde Sézlesme, gemilerde Otomatik
Tanimlama Sistemi (AIS) alici-vericisi ve Acil Durum Konum Gosterici Telsiz
Vericisi (EPIRB) gibi bazi cihazlari bulundurmayi, gemilerin bir IMO Gemi
Tamtim Numarasi almasini ve Siirekli Ozet Kayit (CSR) Belgesi edinmelerini
zorunlu tutmustur?’.

SOLAS devletlere 6nemli denetim gorevleri vermektedir. Sozlesmede bayrak
devleti yiikiimliilikklerinin yani sira liman devleti kontrolii de 6ngoriilmiistiir. Bu
baglamda liman devletleri yabanci bayrakli gemilerin can filikasi, deniz telsizi
sistemleri ve acil durum jeneratorleri gibi SOLAS’ta yer verilen gerekliliklere
sahip olup olmadigini denetleyebilmektedir.

Sézlesme’nin besinci boliimiinde arama kurtarmaya iliskin baz1 hiikiimler yer
almaktadir. S6zlesmede BMDHS ye benzer bi¢cimde devletlere kendi kiyilarina
bitisik deniz alanlarinda acil durumdaki insanlarin kurtarilmasi igin yeterli
donanmima sahip arama kurtarma tesislerinin ¢alisiyor bulundurmalar
Ongoriilmiistiir. Bununla beraber SOLAS, arama kurtarma konusunda
uluslararasi bir sistem getirmemektedir.

SOLAS, eklerinde bulunan IMO Kod bdliimleriyle deniz emniyeti ve
giivenligine dair ¢ok sayida detayli diizenleme igermektedir. S6z gelimi,
SOLAS’1n altinci boliimiine eklenerek ¢cogu hitkmii uygulanmasi zorunlu hale
gelen Denizyoluyla Tasiman Tehlikeli Yiiklere iliskin Uluslararast Kod (IMDG
Kodu), paketlenmis tehlikeli mallarin taginmasinda smiflandirma, belgeleme,
etiketleme, istifleme ve ellecleme gibi hususlarda kosullar getirmektedir.
Ornegin Koda gore, tehlikeli madde tasiyan gemilerde, tehlikeli maddelerin
adlar1 ve yerlerini gosterir 6zel bir liste, manifesto veya istif plam
bulundurulmasi zorunlu kilinmistir. Yine SOLAS uyarinca tehlikeli madde

28 International Convention for the Safety of Life at Sea, 1974. Sozlesme, 1978 Protokolii

(SOLAS 78) ve 1988 Protokolii ile gﬁncellenmistirﬂ. Anilan protokollerin haricinde, zimni
kabul esasina uygun olarak Uluslararasi Denizcilik Orgiitii (IMO) Deniz Emniyeti Komitesi
(MSC) kararlariyla SOLAS 74 iizerinde ¢ok sayida ekleme ve degisiklik yapilmistir.

29 Béliim V, Kural 15.

30 Boliim 1V, Kural 7.6; Boliim XI-1, Kural 3, 5.
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tagiyacak gemilerin yetkili makam tarafindan tanzim edilmis ve geminin tehlikeli
madde tasimaya elverisli oldugunu gosterir bir Uygunluk Sertifikasi
bulundurmalar1 gerekmektedir®'.

Deniz emniyetine dair kapsamli diizenlemeler iceren ve bircok denetim
ylikiimliiligii 6ngéren SOLAS ve dahilindeki Kodlarin icrasinin saglanarak
gerekli emniyet kurallarma uyulup uyulmadigiin tespitinde sahil giivenlik
teskilatlar1 gorev almakta ve gemilere yonelik denetimlerde bulunmaktadir.

E. Gemilerin Tonilatolarim1 Ol¢me Uluslararasi Sozlesmesi

Deniz emniyeti ile ilgili kural ve kosullarin belirlenmesinde ve uygulanmasinda
gemilerin tonilatosu belirleyici olup, deniz emniyeti ¢ergevesinde gemilere
yapilan kolluk denetimlerinde ilk bakilacak hususlardan birisi geminin
tonilatosudur®. 1969 yilinda kabul edilen Gemilerin Tonilatolarn1 Olgme
Uluslararas1 Sozlesmesi (TONNAGE)®® gemilerin tonilatosunun tespitinde
uluslararasi bir standarda gidilmesini saglamistir. Buna gore, uluslararasi sefere
¢ikacak gemilerin S6zlesmeye uygun olarak yapilan 6l¢iim sonuglarini, geminin
belirleyici Ozelliklerini ve teknik ozelliklerini gosteren Uluslararasi Tonilato
Belgesi almas1 kosulu getirilmistir.

F. Denizde Arama ve Kurtarma Uluslararasi S6zlesmesi (SAR S6zlesmesi)

Arama ve kurtarma; hava ve deniz araglarindaki kazazedelerin tehlikeye maruz
kalmasi, kaybolmasi veya kazaya ugramasi durumunda, her tiirlii arag, dzel
techizat veya kurtarma birlikleri vasitasiyla aranmasi ve kurtarilmasi hizmeti
olarak ifade edilmektedir’*. 1979 yilinda kabul edilen Denizde Arama ve
Kurtarma Uluslararas1 Sézlesmesi®>® (SAR Sozlesmesi) ile arama ve kurtarma
hizmetinin uluslararasi bir sisteme oturtulmasi amaglanmigtir. SAR Sozlegmesi,
devletlere etkin ve yeterli arama kurtarma hizmetleri tesis etme ve bu hizmetleri
yirmi dort saat esasina gore miinferiden veya komsu diger devletler ile is birligi

31 Boliim 11-2, Kisim G, Kural 19.4.

32 Mesela SOLAS’ta yapilan 2009 tarihli bir tadile gére 500 groston {izerindeki yolcu gemileri

ile 3000 groston iizeri tanker gemilerinde Elektronik Harita Goriintiileme ve Bilgi Sistemi
(ECDIS) bulundurulmasi, 2013 tarihli bagka bir tadile gore ise 3000 groston iizeri kargo
gemilerinde Koprii Seyir Takip Alarm Sistemi (BNWAS) techiz etme zorunlulugu
getirilmistir. Bkz. IMO Res (2009) MSC.282(86), IMO Res (2013) MSC.350(92).
International Convention on Tonnage Measurement of Ships, 1969.

SAR, insanlarin kurtarilmasina odaklanan bir kavramdir. Tiirk¢cede kazaya ugrayan gemilerin
yolcularini ve gemi adamlarini kurtarma isi “tahlisiye” olarak da ifade edilmektedir.

33
34

35 International Convention on Maritime Search and Rescue, 1979.
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halinde icra etme sorumlulugu yiiklemektedir. Bu baglamda devletlerin ilgili
makamlar aldig1 tehlike sinyallerini gecikmeksizin arama kurtarma birimlerine
iletmesi ve en kisa silirede arama kurtarma faaliyetlerine baglamasi
ongoriilmiistiir*®.

Denizde arama kurtarma faaliyetlerinde bulunmak sahil giivenlik teskilatlarmin
karakteristik gorevlerinden biri oldugu i¢in SAR Sozlesmesi hiikiimleri bu
teskilatlarinin faaliyetleri bakimindan 6nemlidir. SAR S6zlesmesi’ne gore arama
kurtarma sorumluluk sahalarinin belirlenmesinde komsu devletlerin anlagmasi
esas olsa da her devlet kendi arama kurtarma sorumluluk sahasimmi ilan
edebilmekte, komsu devletlerin sorumluluk sahalarinin birbirleriyle ¢cakigsmasi
sahil giivenlik teskilatlar1 arasinda yetki sorunlarina yol acabilmektedir. Bu
nedenle birbiriyle uyusmayan sorumluluk sahalarinda gerceklestirilecek arama
kurtarmalarda insani boyutu Onceleyecek ve bahse konu teskilatlar arasindaki
uyum ve ig birligini artiracak adimlar atilmasi gerekmektedir.

G. Denizde Catismanin Onlenmesine Iliskin Uluslararasi Kurallar
Hakkinda Soézlesme (COLREG)

1972 yilinda kabul edilen Denizde Catismanin Onlenmesine Iliskin Uluslararasi
Kurallar Hakkinda Sézlesme®” (COLREG) ile getirilen kurallar agik denizlerde
ve agik denizlerle baglantili olan ve agik deniz gemilerinin seyredebilecegi
sularda bulunan gemilerin emniyetle sefer yapabilmelerini amaglamaktadir.
Catma veya catismalarin engellenebilmesi i¢in uyulmasi gereken seyir ve
manevra kurallari, gosterilmesi gereken fenerler, giindliz sekil isaretleri ve
kullanilacak ses isaretleri hakkinda uluslararasi standartlar getiren COLREG
Kurallarina uyulmasi deniz emniyetinin saglanmasi bakimindan miihimdir.
COLREG Kaurallarinda yazili gerekliliklerin gemilerde bulunup bulunmadigi
konusunda  denetim  yapmak  iizere sahil gilivenlik teskilatlar
gorevlendirilebilmekte, kurallarin ihlali halinde yaptirim uygulanabilmektedir.

H. Denizde Seyir Giivenligine Karsi Yasadisi Eylemlerin Onlenmesine
Dair Sozlesme (SUA Sozlesmesi)

Deniz terérizmiyle miicadele etme ve deniz terdrizmine dair uluslararasi
hukuktaki bosluklarin giderilmesi amaciyla kabul edilen Denizde Seyir
Giivenligine Kars1 Yasadist Eylemlerin Onlenmesine Dair Sozlesme (SUA

36 T.C. Ulagtirma ve Altyap1 Bakanligi, ‘Uygulama Talimati’ (S.2013-11, 04.04.2013).
37 Convention on the International Regulations for Preventing Collisions at Sea, 1972.
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Sézlesmesi*®) ile deniz haydutlugu sucunun kapsami disinda kalan birtakim
eylemler sug olarak kabul edilmis, 6te yandan deniz giivenligi hiikiimlerinin daha
genis cografi alanda uygulanmas1 miimkiin kilmmustir®®. Sozlesmeyle bir gemiyi
kuvvet kullanarak, tehdit ederek veya korkutarak ele gegirmek, bir geminin seyir
giivenligini tehlikeye sokabilecek tarzda gemiyi tahrip etmek, bu surette gemiye
veya navlununa zarar vermek, seyriiseferi kolaylastiran yapilar tahrip etmek ve
yanlig bir bilgiyi ileterek geminin seyir giivenligini tehlikeye sokmak gibi fiiller
su¢ kabul edilmistir.

1988°de kabul edilen Kita Sahanliginda Bulunan Sabit Platformlar Protokolii*’
ile SUA Sézlesmesi’nin kapsami genisletilmis ve kita sahanliginda bulunan sabit
platformlarin korunmasi amag¢lanmigtir. Bahse konu Protokol ile denizdeki sabit
platformlar1 kuvvet veya tehdit uygulayarak ele gecirmek, platformlarin
giivenligini tehlikeye sokmak, onlar1 tahrip etmek ve bu amagclarla bir kimseyi
oldiirmek veya yaralamak yahut bu suglara tesebbiis etmek gibi fiiller sug olarak
kabul edilmistir. Bundan baska, 2005 yilinda kabul edilen iki protokol*' ile sug
olarak kabul edilen fiiller artirtlmistir. 2005 Protokolii ile bir Taraf Devletin
kolluk gemisi tarafindan siipheli durumlarda belirli kosullarla acik denizde
yabanci bayrakli bir gemiye miidahalede bulunma ve gemiye ¢ikma imkéni
getirilmistir*?. Gemilerde kimyasal, biyolojik veya niikleer silahin taginmasi
yahut gemide bu silahlar1 veya herhangi bir radyoaktif malzemeyi kullanmak
suretiyle 6liim, yaralanma ve zarara sebebiyet verilmesi 2005 tarihli Protokol ile
suc olarak kabul edilmistir. Ozellikle silahli personeli ve unsurlar1 bulunan sahil
giivenlik teskilatlarinin SUA S6zlesmesi hiikiimlerinin yerine getirilmesinde ve
deniz terérizmiyle miicadele katki saglayacagina kusku bulunmamaktadir.

38 Convention for the Suppression of Unlawful Acts against the Safety of Maritime Navigation,

1988.

TBMM, Denizde Seyir Giivenligine Karsi Yasadisi Eylemlerin Onlenmesine Dair Sozlesme ile
Kita Sahanhiginda Bulunan Sabit Platformlarin Giivenligine Karsi Yasadisi Eylemlerin
Onlenmesine Dair Protokol’iin Onaylanmasimin Uygun Bulundugu Haklkinda Kanun Tasarisi
ve Komisyon Raporlari (Dénem 18, Yasama Yili 3, 1988) 2. Deniz Kizilsiimer Ozer,
“Uluslararast Hukuk ve Denizde Yasadis1 Faaliyetlerin Onlenmesi’ (2015) 17 Dokuz Eyliil
Universitesi Hukuk Fakiiltesi Dergisi 27, 41-42.

Protocol to the Convention of 10 March 1988 for the Suppression of Unlawful Acts against
the Safety of Fixed Platforms Located on the Continental Shelf, 1988.

Protocol of 2005 to the Convention for the Suppression of Unlawful Acts against the Safety of
Maritime Navigation, 2005; Protocol of 2005 to the Protocol for the Suppression of Unlawful
Acts against the Safety of Fixed Platforms Located on the Continental Shelf, 2005.

42 Kizilsiimer Ozer (n 39) 53-57.
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I. Uyusturucu ve Psikotrop Maddelerin Kacakciligina Karsi BM
Sozlesmesi

1988 Uyusturucu ve Psikotrop Maddelerin Kagakg¢iligina Karsi BM Sozlesmesi,
devletlerin uyusturucu veya psikotrop maddenin iiretimi, imalati, ¢ikarilmasi,
hazirlanmasi, arzi, satisa ¢ikarilmasi, dagitimi, satis1, hangi kosulda olursa olsun
teslimi, simsarligi, sevki, transit sevki, nakli, ithali veya ihraci gibi ¢esitli
eylemleri ulusal hukuklarinda sug olarak diizenlemeleri kosulunu getirmistir.

S6zlesme’nin 17°nci maddesinde deniz yoluyla uyusturucu ve psikotrop madde
kacake¢iligiyla miicadeleye dair hiikiimlere yer verilmistir. Bu maddeye gore
devletler, uluslararasi deniz hukukuna uygun olarak, deniz yoluyla yapilan
kagakeiligi Onlemek amaciyla miimkiin olan en ileri diizeyde igbirligi
yapacaklardir. Anilan madde uyarinca, uluslararas1 hukuka uygun seyriisefer
serbestisinden yararlanan bir geminin kacak¢ilik yaptigina dair makul
gerekcelere sahip olan bir taraf devlet, bayrak devletine bu durumu bildirip,
kaydin dogrulanmasi halinde gemiyle ilgili uygun 6nlemleri almak i¢in bayrak
devletinden izin isteyebilecektir. Bu ¢ercevede bayrak devleti, gemiye ¢ikilmasi,
geminin aranmasi, kacake¢iliga iliskin deliller bulunmasi halinde gemiye
gemideki kisilere ve yiikiine iliskin olarak uygun islemlerin yapilmasi i¢in izin
verebilecektir. Son ciimlede bahsedilen islemler, yalnizca askeri gemi veya
askeri ugaklarla devlet hizmetinde oldugunu gosteren agik isaretler tagiyan, bu
sekilde kolayca tanimabilecek ve usuliine uygun bi¢imde yetkili kilinmis diger
gemi veya ucaklar tarafindan yerine getirilebilecektir. Dolayisiyla sahil giivenlik
gemileri de bu kapsama dahil olmaktadir.

Avrupa Konseyinin onciiliigii ile 1995 yilinda “Uyusturucu ve Psikotrop
Maddelerin Kagak¢iligina Karsi BM  Sézlesmesi’nin  17°nci maddesinin
Uygulanmasina Iliskin Deniz Yoluyla Yapilan Kacakcilikla Miicadele
Anlasmas”™® imzalanmistir. Bu anlasmayla, bayrak devletinden izin almip
miidahil devlet¢e gemiye ¢ikilarak geminin kontrol altina alinmasinin ardindan
miidahil devlete tiim konteynerleri agma, gemi iizerindeki herkesi ve her seyi
arama, numune alma, belge inceleme, fotograf ¢ekme, ortaya c¢ikan delil ve
malzemelere el koyma yetkisi de taninmaktadir.

1982 BMDHS’de yasa dis1 uyusturucu kagakgiligina karigtigina iligkin makul
sipheler bulunan bir gemiyi ziyaret etme, gemiye ¢ikma veya el koymaya dair

4 Agreement on Illicit Traffic by Sea, implementing Article 17 of the United Nations Convention
against Illicit Traffic in Narcotic Drugs and Psychotropic Substances, 1995.
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devletlere hak tanmiyan bir hilkmiin yer almadigi g6z Oniinde
bulunduruldugunda*, 1988 tarihli Uyusturucu ve Psikotrop Maddelerin
Kagakeiligina Kargi BM Sozlesmesi ve 1995 tarihli 17°nci Madde Anlagmasinin
o6nemi daha iyi anlagilmaktadir.

J. BM Giivenlik Konseyi Kararlan

BM Giivenlik Konseyinin bazi kararlar1 deniz giivenliginin temini ve bilhassa
deniz haydutluguyla miicadele konusunu ele almaktadir. Bu bakimdan BM
Giivenlik Konseyinin 2008 tarihli (1816), (1838), (1846) ve (1851) sayili
Kararlar1 deniz haydutlugu ve denizde silahli soygunla miicadele konusuna
deginmektedir®®. 1816 sayili Karar’da deniz haydutlugu ve silahli soygun
eylemlerinin uluslararas1 barig ve giivenlik ile uluslararasi seyriiseferlerin ve
deniz ticareti rotalarmin gilivenligine yonelik tehdit teskil ettigi belirtilerek
IMO’nun bu suglarla i¢in devletlerden taleplerde bulundugu A.1002(25) sayili
Karar1*® ile BMDHS nin 6nemine atifta bulunmustur. 1851 sayili Karar ise deniz
haydutlugu veya denizde silahli soygun suguna dair adli islemler ve yargilama
konusunu ayrintili olarak diizenlemis ve faillerin evleviyetle bolge iilkelerinde
yargilanmalarin1 tegvik etmistir. 1540 sayili Karar’da ise kimyasal, biyolojik ve
niikleer silahlarin ve ilgili materyalin kagak¢iliginin tespiti, onlenmesi ve
caydirilmasi gayesiyle devletlerin etkili sinir kontrolii ve kolluk faaliyetleri icra
etmesi gerektigi ifade edilmistir. Burada getirilen etkili sinir kontrolii ve kolluk
ylikiimliiliigiiniin deniz smirlarim1 ve deniz alanlarin1 da kapsadigma siiphe
bulunmamakta, bu nedenle anilan Karar sahil giivenlik teskilatlarini da 6nemle
ilgilendirmektedir.

K. Kodlar

Uluslararas1 sozlesmelerin disinda IMO tarafindan kabul edilen kodlar
vasitasiyla deniz emniyeti ve giivenligine dair kapsamli ve detayli bir hukuki
cerceve meydana getirilmistir. ilk basta ihtiyari olarak yayimlanan kodlardan
bazilar1 daha sonra s6zlesmelere dahil edilerek bunlara hukuki baglayicilik vasfi
kazanmistir. Ornegin 1994 yilinda SOLAS’m IX. béliimiine eklenerek
uygulanmasi zorunlu hale getirilen Uluslararast Emniyetli Y6netim (ISM) Kodu;
gemide tesis edilen emniyet yOnetimi sisteminin Kodda aranan kosullari

# Klein (n21) 131.

45 UNSC Res 1816 (2 Haziran 2008) UN Doc S/RES/1816, UNSC Res 1838 (07 Ekim 2008) UN
Doc S/RES/1838, UNSC Res 1846 (2 Aralik 2008) UN Doc S/RES/1846, UNSC Res 1851
(16 Aralik 2008) UN Doc S/RES/1851.

4 IMO Res (2007) A.1002(25).
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karsiladigin1 gosterir bayrak devletince veya bayrak devletinin yetkilendirdigi
kurulus tarafindan tanzim edilmis Emniyet Yonetimi Belgesi’nin gemide
bulundurulmasini zorunlu kilmaktadir.

ISPS Kodunun B Kismi gibi uygulamasi ihtiyari olan IMO Kodlarn ise deniz
emniyeti ve giivenligi konusu basta olmak {lizere denizcilikte evrensel, geligmis
ve siki bir standarda ulagilmasi i¢in devletleri ve denizcilik diinyasinin diger
paydaslarini tegvik etmekte ve onlara yol gostermektedir.

II. SAHIL GUVENLIK TESKILATLARI

1. Kavram ve Temel Ozellikler

Sahil giivenlik, bir iilkenin sahillerinde ve yetkili oldugu deniz alanlarinda
giivenlik ve asayisi saglayan, meri hukukun uygulanmasimi temin eden, bu
maksatla denetimler yapan, tehlike altinda bulunan insanlara ve gemilere yardim
ederek arama kurtarma faaliyetleri gergeklestiren bir kamu teskilati olarak
tamimlanabilir’’. Bununla beraber, uluslararas1 hukukta sahil giivenlik
teskilatlarina iliskin verilmis bir tanim bulunmamaktadir®®.

Sahil giivenlik, tarihte deniz ticaretinin gelismesi sonucu devletlerin deniz
alanlarinda asayisi tesis etmek, kagakcilikla miicadele etmek ve kagakeilik
dolayisiyla olusabilecek giimriik geliri kayiplarii onlemek amaciyla ortaya
cikmistir®®. Sahil giivenlik teskilatlar1 deniz kuvvetlerine kiyasla daha yeni
kurumlardir. Sahil giivenlik teskilatlarmin kurulmasi 1970’lerde BMDHS’ye
yonelik ortaya ¢ikan ihtiyag ve tartigmalarla beraber daha belirgin hale gelmis,
2000’li y1llarda bu siirecin hizlandig1 goriilmiistiir>°.

Kuruldugu devletlerde muharebe ve savunma maksatli deniz kuvvetlerinden
farkli bir gorevle vazifelendirilen sahil giivenlik teskilatlari, genellikle beyaz
renkli gemileriyle gri renkli donanma gemilerinden ayirt edilebilmektedir. Barig
donemlerinde sahil giivenlik teskilatlariin baslica gorevi devletin deniz

47 Cf. ‘Coast Guard’ (Encyclopedia Britannica) <britannica.com/topic/coast-guard> s.e.t. 17

Temmuz 2023, ‘Definition of Coast Guard’® (Merriam-Webster) <merriam-
webster.com/dictionary/coast+guard> s.e.t. 17 Temmuz 2023.
#® Kim (n4)2.
4 Andreas @sthagen, Coast Guards and Ocean Politics in the Arctic (Springer Nature 2020) 33.
Ayrica bkz. ‘Our History’ (HM Coastguard) <hmcoastguard.uk/history> s.e.t. 30 Temmuz
2023.
Shuichi Iwanami, ‘The Growth of Coast Guard Agencies Worldwide and the Current Situation
on Their Cooperation” (2022) Ocean Newsletter-Selected Papers 24.
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alanlarinda kolluk faaliyetini yerine getirmek, deniz alanlarinda giivenlik ve
emniyeti temin etmektir’'. Bu amagla belirli durumlarda gemiye yaklasma,
gemiyi durdurma, gemiye ¢ikma, gemide arama yapma ve gemiye el koyma gibi
yetkileri icra edebilir™. Ulusal caydiric1 gii¢ sifatini tasiyan deniz kuvvetlerinin
ise esas gorevi muharebe yapmak, dig saldirilara karsi lilkeyi savunmak ve diger
askeri gorev ve faaliyetleri yerine getirmektir. S6z konusu iki teskilata ait yiizer
unsurlar da farklilik gostermekte; deniz kuvvetlerinde agir silahlara sahip
mubhrip, firkateyn ve korvet smifi gemiler one ¢ikarken, sahil giivenlik
teskilatlarinda ise genellikle nispeten daha kiigiik olan bot sinifi ylizer unsurlar
kullanilmaktadir. Deniz kuvvetleri askeri personele sahip iken, kolluk goérevi
tstlenen sahil giivenlik teskilati personeli genellikle yari-askeri veya sivil
nitelikte olmaktadir. Sahip olduklar1 benzerlik ve farkliliklar bakimindan deniz
kuvvetleri ile sahil giivenlik teskilatlar1 arasindaki iliski, kara kuvvetleri-
jandarma veya kara kuvvetleri-polis tegkilatlari arasindaki iligkiye benzetilebilir.

Deniz emniyeti ve glivenligini temin etmek sahil giivenlik teskilatlarinin kurulus
amaglarindan ve asli gorevlerinden birisidir. Oyle ki bu gorev; sahil giivenlik
teskilatlarin1 deniz kuvvetlerinden, giimriikk muhafaza ve su iirlinleri kontrolii
amaglariyla gorev yapan diger kolluklardan ayirt etmeye genellikle yardimci
olmaktadir®.

Ozel olarak vyiiriirliikteki hukuku uygulama ve denizde giivenlik ve emniyeti
saglama amacina yonelik kurulan bir teskilatin iilkeler arasindaki silahli catisma
riskini azaltip, barigsa katkida bulunacagini ¢ikarmak miimkiindiir. Siiphesiz,
deniz alanlarma dair sorunlar yasayan iki komsu {ilkenin agir silahlarla
donatilmig gri firkateynlerinin karsi1 karsiya kalmasina kiyasen daha kiiciik, agir
silah1 bulunmayan, beyaz sahil giivenlik botlarinin kars1 karsiya kalmasi daha
tercih edilebilecek bir durumdur’. Bu nedenle ulusal deniz hudutlarinm
korunmasi i¢in devletlerin sahil giivenlik teskilatlarini gorevlendirmeyi
yegledikleri miisahede edilmektedir. S6z konusu tercihe paralel olarak, son
donemde denizdeki askeri faaliyetlerin ve donanmalar arasinda g¢atigmalarin
yerini sahil giivenlik tegkilatlar1 gibi deniz kollugu birimleri arasindaki

51 Kim (n 4) 3-4.

32 Tvan Shearer, ‘Law Enforcement Roles of Navies and Coast Guards’ (1998) 71 Intl L Studies
429, 430.

33 Kim (n4) 181.

3 Sam Bateman, ‘The Growing Significance of Coast Guards in the Asia-Pacific: A Quiet

Development in Regional Maritime Security’ (2006) 20 Ocean Yearbook Online 505, 511.
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anlasmazliklara biraktig1 not edilmektedir®. Bununla beraber, 6zellikle Cin Halk
Cumbhuriyeti gibi baz1 devletlerin sahil giivenlik kuvvetlerini artirdiklari, daha
bliyiik ve daha agir silahlarla donatilmig gemilerini sahil giivenlik teskilatlarina
tahsis ettikleri belirtilmektedir’®. Burada, agir savas gemilerinin sahil giivenlik
teskilatlar1 altinda gorevlendirilmesinin deniz alanlarinda uluslararast hukuku ve
ulusal kanunlarin1 uygulamakla gorevli sahil giivenlik teskilatlarinin tabiatina
aykirt oldugunu tespit etmek gerekir.

2. Uluslararas1 Hukukta Sahil Giivenlik Teskilatlar

Uluslararas1 hukukta devletlerin miistakil bir sahil giivenlik teskilati kurmasi
zorunlulugu olmadigr gibi devletlerin ulusal deniz alanlarindaki kolluk
gorevlerini ordunun bir parcasini olusturan deniz kuvvetleri tarafindan da yerine
getirmelerinde bir engel bulunmamaktadir. Ote yandan, sahil giivenlik
teskilatlarin gorevi, yapisi ve Ozelliklerine dair uluslararasi hukukta gergeve
hiikiimler de yer almamaktadir. Bu nedenle sahil giivenlik teskilatlar1 agirlikla
devletlerin tarihi, kurumsal gelenekleri ve kanunlari ¢ergevesinde sekillenmistir.
Dolayisiyla bu teskilatlarin yapi, gorev, yetki ve sorumluluklar bakimindan
degisiklikler gostermesi tabiidir.

Devletlerin deniz yetki alanlarina dair bir uluslararasi antlasmanin bulunmadigi
ve teamiilde karasuyu genisliginin bir fersah (ii¢ deniz mili) oldugu bir dénemde
Ingiltere, 1719 yilinda kabul ettigi Hovering Yasalar1 ile karasularinin dtesine
gecerek kiyilardan itibaren iki fersah mesafede kendine giimriik ve mali denetim
hakki vermis, kacakeilikla miicadeleyi giiclendirmek amaciyla 1736’da ¢ikardigi
yeni yasayla s6z konusu yetki alanini dort fersaha ¢ikarmustir’’. ABD, 1793
yilinda bir fersah karasuyu ilan etmisken, 1922°de Tariff Yasasi’n1 kabul etmis
ve sahil giivenlik kuvvetlerine kiyilardan itibaren dort fersahlik mesafeye kadar
herhangi bir gemiyi arama, inceleme veya gemiye el koyma maksadiyla gemiyi
durdurma ve gemiye ¢ikma hakki tanimigtir™,

35 Natalie Klein, ‘“Meaning, Scope, and Significance of Informal Lawmaking in the Law of the

Sea’ Natalie Klein (ed) Unconventional Lawmaking in the Law of the Sea (OUP 2022) 24.
6 Damien Cave, ‘China Creates a Coast Guard Like No Other, Seeking Supremacy in Asian
Seas’ The New York Times (New York, 12 Haziran 2023)
<nytimes.com/2023/06/12/world/asia/china-coast-guard.html> s.e.t. 19 Temmuz 2023.
Alan M. Frommer, ‘The British Hovering Acts: A contribution to the Study of the Contiguous
Zone’ (1981-1982) Revue belge de droit international 434, 441.
8 “Hovering Act Law and Legal Definition’ (US  Legal Inc.)
<definitions.uslegal.com/h/hovering-act> s.e.t. 19 Temmuz 2023. Cf. Cook v. United States
288 US 102 (1933).
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Bugiin yetki alanlar1 bakimindan uluslararast hukukta 6zel olarak bir
simirlandirmaya tabii tutulmayan sahil giivenlik teskilatlarinin yetkisi, dogal
olarak devletlerin deniz yetki alanlariyla ve ulusal kanunlartyla smirh
bulunmaktadir. Zira devletler, mesru gii¢ kullanma tekelini kural olarak ancak
egemenligi ve yetkisi altinda bulunan yerlerde kullanabilecektir. Sahil giivenlik
teskilatlar1 liman devleti, bayrak devleti veya sahildar devlet sifatiyla kolluk
faaliyetleri, denetimler ve islemler gerceklestirebilir. Sahili bulunan devletler
karasuyu, bitisik bolge ve miinhasir ekonomik bolge gibi farkli deniz alanlar
ihdas edebilir ve burada kolluk faaliyetlerine bulunmak iizere sahil giivenlik
teskilatlarini gorevlendirebilir. Devletler, BMDHS nin 94’{incii maddesi geregi
kendi bandirasini tagiyan gemilerde fiilen yetki kullanma ve denetimlerde
bulunma yiikiimliiliiklerini kendi sahil giivenlik teskilatlar1 vasitasiyla yerine
getirebilir. Bu noktada sahil giivenlik teskilatlari, bayrak devleti sifatiyla
gemilere yonelik kolluk denetimini agik denizlerde bile gergeklestirebilir. Su
kadar ki, sahil giivenlik teskilatlarinin bayrak devleti sayillmasa dahi deniz
haydutlugu, kole ticareti, uyusturucu kagakeilig1 gibi uluslararasi hukukta izin
verilen bazi durumda agik denizdeki yabanci bandirali gemilere karsi kolluk
yetkisini kullanmasinda bir mahzur bulunmamaktadir.

Deniz emniyeti ve giivenligini saglamak i¢in ulusal kanunlarinca yetkilendirilen
sahil gilivenlik teskilatlar1 bu islemleri yerine getirirken uluslararas1 hukukla
baglidir. Uluslararas1 Deniz Hukuku Mahkemesi M/V Saiga (No. 2) Karari’nda
Gine Cumbhuriyeti’ne ait devriye botlarinca bir gemiye ¢ikma, el koyma ve
alikoyma ve gemide bulunanlarin tutuklanmasi ve alikonulmasi gibi kolluk
eylemlerinin makul ve orantili olup olmadigimi belirlemek i¢in BMDHS nin
293’{lincli maddesi uyarinca insaniyete iliskin hususlar1 ve genel uluslararasi
hukuku dikkate alabilecegini belirtmistir®. Buna karsin Mahkeme, devletleri
deniz kolluk faaliyetleri esnasinda gii¢ kullanmaktan tiimiiyle menetmemistir®,

BMDHS’de savasg gemisinin tanimi verilmekle birlikte, sahil giivenlik
gemilerine dair bir tanim yer almamaktadir. Sahil giivenlik gemileri, ait oldugu
iilkedeki teskilat yapisina gore savas gemisi olarak kabul edilebilecegi gibi, ticari
amaclar disinda kamu hizmetine tahsisli devlet gemileri kapsaminda da
degerlendirilebilir®’. Bununla beraber, sahil giivenlik gemileri ticari amaglar
disinda kamu hizmetine tahsisli devlet gemileri olarak degerlendirilse dahi

¥ M/V ‘Saiga’ (No. 2) (Saint Vincent and the Grenadines v. Guinea) (Judgment) ITLOS Reports
1999, 61-62.

60 Zou (n 17) 249.
61 Kim (n 4) 101, 102.
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dokunulmazlik ve yargi bagisikligi1 gibi savag gemilerine uluslararasi hukukta
taninan haklar1 ve yetkileri kullanabilecegi kabul edilmektedir®*.

Bir devletin yetkili oldugu deniz alanlarinda egemenlik haklarinin icra edilmesi,
siir glivenliginin saglanmasi ve iilke menfaatlerinin korunmas: bakimindan
sahil giivenlik teskilatlar1 temel aktor olarak one ¢ikmaktadir. Sayet ortada
aidiyeti tartigmali deniz alanlar1 bulunuyorsa, deniz alanlarindaki egemenligin
birer gostergesi olarak sahil giivenlik teskilatlarmca yapilan kolluk devriye
faaliyetlerinin diger taraftan milli savunma amacina yonelik de icra edildigi
yorumu yapilabilir®®. Bu baglamda Uluslararas1 Deniz Hukuku Mahkemesinin
Ukrayna ile Rusya Federasyonu arasindaki Ukrayna’nin Ug Donanma Gemisinin
Alikonulmasina Iliskin Dava’ya dair verdigi gecici tedbir karar1 dikkat cekicidir.
Mahkeme; askeri faaliyetler ile kolluk faaliyetleri arasindaki ayrimin sadece s6z
konusu faaliyetlerde donanma gemilerinin mi yoksa kolluk gemilerinin mi
kullanildigima dayandirilamayacagini, rolleri agisindan donanma gemileri ile
kolluk gemileri arasindaki geleneksel ayrimin 6nemli 6lgiide bulaniklastigina,
devletlerin gilinlimiizde ¢esitli denizcilik gorevleri i¢in hem donanma hem kolluk
gemilerinden istifade edebildigini, bu nedenle, askeri faaliyetler ile kolluk
faaliyetleri arasindaki ayrimin her bir vakadaki ilgili kosullar dikkate alinarak ve
taraflarin faaliyetlerinin objektif bir sekilde degerlendirmesiyle yapilabilecegini
belirtmistir®.

Donanma gemileri ile kolluk gemileri arasindaki c¢izginin siliklesmesinde
uluslararas1 hukuktaki diizenleme eksikligi miithim bir etkendir. Benzer sekilde,
agir savas gemilerinin sahil giivenlik teskilatlarma verilmesi bu teskilatlarin
amacina ve tabiatina uygun olmamakla beraber, uluslararas1 hukukta bu durumu
engelleyen bir diizenleme bulunmamaktadir. Sahil giivenlik teskilatlar1 gibi
kolluk teskilatlarinin donanmadan daha belirgin bir surette ayrilmasinin 6zellikle
deniz yetki alanlar icin bir anlasmaya varamamis komsu devletler arasinda
ortaya  c¢ikabilecek  gerginliklerin  azaltilmasma  yardimci  olacag:
degerlendirilebilir.

62 Selami Kuran, ‘Savas Gemilerinin Dokunulmazhign ve Yargi Ba@isikhg® (2005) 25

Milletlerarast Hukuk ve Milletleraras1 Ozel Hukuk Biilteni 229, 230; A. R. Thomas, James C.
Duncan (eds), International Law Studies Volume 73: Annotated Supplement to The
Commander's Handbook on the Law of Naval Operations (Naval War College 1999) 109.

Lyle J. Morris, ‘Blunt Defenders of Sovereignty - The Rise of Coast Guards in East and
Southeast Asia’ (2017) 70 Naval War College Review 1.

Case concerning the Detention of Three Ukrainian Naval Vessels (No.26) (Ukraine v. Russian
Federation) (Provisional Measures, Order) ITLOS Reports 2019, 299-300.
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I11. SAHIL GUVENLIK TESKILATI ORNEKLERI

Ulusal yasalar ¢ergevesinde sekillenen sahil giivenlik teskilatlarina verilen gérev
ve sorumluluklar1 genel hatlariyla anlamak ve bu teskilatlarin ortak ve farkli
yonlerini gorebilmek adina diinyadan bazi sahil giivenlik teskilati 6rneklerinin
kisaca incelenmesinin faydali olacagi diisliniilmiistiir. Buradaki &rneklerin
denizciligin gelistigi ve genis deniz yetki alanlarim1 haiz devletlerden olmasi
kosulu aranmis, sec¢imlerin miimkiin oldugunca farkli cografyalarda
bulunmasima gayret gosterilmistir. Bu nedenle ABD, Birlesik Krallik, Cin,
Fransa, Filipinler, Hindistan, Japonya, Kanada, Norveg, Tiirkiye ve Yunanistan
ornek olarak secilmistir. Bu noktada, diinyada denize kiyis1 bulunmakla beraber
sahil giivenlik ad1 altinda herhangi bir teskilati bulunmayan pek ¢ok iilkenin de
bulundugunu belirtmek gerekir.

ABD Silahli Kuvvetlerinin bir parcasi olan Sahil Giivenlik barig zamanlarinda
Icisleri Bakanligina bagh, genis ve ¢esitli yetkileri haiz, silahli bir kolluk
kuvvetidir®®. ABD Sahil Giivenliginin ge¢misi 1790 yilinda federal ticaret ve
glimriik kanunlarinin denizde icrasinin saglanmasi ve kacakeiligin dnlenmesi
amaciyla Kongre tarafindan on gemi gorevlendirilmesi kararina dayanmaktadir.
Bugiin Teskilat, federal bir kolluk kuvveti olmanin yaninda birtakim diizenleyici
gorev ve vyetkilere de sahiptir®. Ote yandan Teskilat, ABD Istihbarat
Toplulugunun da bir liyesidir. ABD Sahil Giivenligi; federal devletin limanlari,
i¢su yollari, sahilleri ve miinhasir ekonomik boélgesi ile agik denizlerde deniz
giivenligi ve deniz emniyetinin tesisi ve ¢evrenin bilingli bir sekilde idare
edilmesinden mesuldiir®. Teskilat, liman devleti kontrolii kapsaminda
MARPOL, SOLAS ve ISPS Kodun icrasmm saglamaktadir. Ulkenin deniz
alanlarindaki arama ve kurtarma hizmetleri de ABD Sahil Giivenliginin
sorumlulugunda gergeklestirilmektedir®.

Birlesik Krallik’ta deniz emniyeti ve glivenliginin saglanmasi, deniz kirliliginin
Onlenmesi, gemi trafiginin izlenmesi, yetki alanlar1 dahilinde deniz mevzuatinin
ve ilgili uluslararasi kurallarin tatbik edilmesi ve arama kurtarma hizmetlerinin
sunulmasi amaglariyla Ulastirma Bakanligi altinda Deniz ve Sahil Giivenlik
Ajansi faaliyet gostermektedir. Deniz ve Sahil Giivenlik Ajansinin SOLAS,

65 Ayrica bkz. 14 US Code § 101 (1949) vd.
6 US Coast Guard History’ (US Coast Guard) <www history.uscg.mil/home/history-program>
s.e.t. 13 Temmuz 2023.

67 <About’ (US Coast Guard) <www.uscg.mil/about> s.e.t. 13 Temmuz 2023.

% Kiy1 Emniyeti Genel Miidiirliigii, 2018 Yili Sektér Raporu (2018) 10.
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STCW, MARPOL ve SAR gibi uluslararas: sozlesmelerinin iilke adina icrasi
bakimindan sorumlulugu bulunmaktadir®. Ayrica, denizde paketli 1s1n1mli
niikleer yakit, pliitonyum ve yiiksek seviyeli radyoaktif atiklarin tasinmasini
diizenleyen INF Kod kapsaminda denetim ve belgelendirme yetkisi de Deniz ve
Sahil Giivenlik Ajansinin uhdesi altindadir’®. Ayrica, Ajansa gemi sicillerinin
idaresi ve deniz gozetim kurumlarmin lisanslandirilmas: gibi yetkiler
taninmistir.

Cin Halk Cumbhuriyeti’nde sahil giivenlik teskilati yar1 askeri nitelikli Halkin
Silahl1 Polis Kuvvetlerinin altinda iilkenin denizcilik haklarin1 miidafaa etmek
ve kolluk uygulamalari1 yapmak iizere kurulmustur. 2021 yilinda yiiriirliige giren
yasa uyarmca Cin Sahil Giivenligi; deniz giivenligi ve savunmasini
gerceklestirmek, denizde hukuku ve asayisi korumak, kacakgilikla miicadele
etmek, deniz kaynaklarinin ve ekolojik ¢evrenin korunmasi i¢in denetimler
yapmak, arama kurtarma faaliyetlerinde bulunmak, denizde yasa dis1 ve sug
teskil eden faaliyetleri Onlemek, durdurmak ve cezalandirmak ile
gorevlendirilmistir”'. Deniz emniyeti kapsamindaki denetimler bakimindan ise
Ulastirma Bakanlig1 altinda yer alan Deniz Emniyeti Idaresi 6ne ¢ikmaktadir.

Fransa’da sahil glivenlik ad1 altinda ayr bir kolluk giicii bulunmamakla birlikte,
sahil giivenlik gorevlerine iligkin bir operasyon merkezi kurulmustur. Merkez;
deniz kuvvetleri, jandarma, deniz jandarmasi, polis, gliimriik ve sivil savunma
teskilatlar1 ile Deniz Bakanligindan temsilciler barindirmaktadir’. Ulkenin
deniz yetki alanlarindaki adli ve idari kolluk gorevi ile ¢evrenin korunmasi, deniz
giivenligi ve deniz emniyetine dair diger gorevler bakimmdan en basta Deniz
Jandarmas1 sorumludur”. Deniz Jandarmasi esasen Igisleri ve Denizasiri
Topraklar Bakanligi altinda bulunan Ulusal Jandarma Teskilatinin bir birimidir.

®  <About Us’ (Maritime and Coastguard Agency)

<www.gov.uk/government/organisations/maritime-and-coastguard-agency/about> s.e.t. 13

Temmuz 2023.

A. A. Brown, ‘Sea Transport of Irradiated Nuclear Fuel, Plutonium and High-Level

Radioactive Wastes’, Ken B. Sorenson (ed) Safe and Secure Transport and Storage of

Radioactive Materials (Woodhead 2015) 155, 156.

"I “Coast Guard Law of the People’s Republic of China’ (National People's Congress of China)
<npc.gov.cn/npce/c30834/202101/ec50162e31a6434bb6682d435a906045.shtml>  s.e.t. 8
Agustos 2023.

72 ‘Centre Opérationnel de La Fonction Garde-Cotes (COFGC) (Gouvernement.fi)
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Deniz Jandarmasimin deniz gozetimi ve arama kurtarma gorevlerinin yani sira
ulusal savunma alaninda da gérev ve yetkileri bulunmaktadir. Deniz Jandarmasi,
askeri gorevlerini yerine getirirken Savunma Bakanliginin emri altindadir.

Filipinler’de meri deniz hukukunun tatbiki, deniz gilivenligi ve emniyetinin
saglanmasi, liman devleti kontrolleri, denizde asayisin saglanmasi, MARPOL
73/78 ve ulusal mevzuat uyarinca deniz kirliliginin Onlenmesi ve deniz
cevresinin muhafazasi, deniz fenerlerinin bakiminin gergeklestirilmesi ve
denizde arama kurtarma faaliyetleri yerine getirmek {izere kurulmus Ulastirma
Bakanlhigina bagl silahli bir kolluk giiciidiir’®. 2009 tarihli Filipinler Sahil
Giivenlik Kanunu’na gore teskilat, savag doneminde Milli Savunma Bakanlig1
emrine girmektedir”.

Hindistan’da Sahil Giivenlik, Savunma Bakanligi altinda konumlanmistir.
Silahl1 bir kolluk giicii olan Hindistan Sahil Giivenligi; ulusal kanunlarin ve taraf
olunan uluslararasi sézlesmelerin deniz alanlarinda icrasini saglamak, denizde
can ve mal emniyetini saglamak, SAR So6zlesmesi kapsaminda arama kurtarma
faaliyetlerinde bulunmak, kacakgilik ve uyusturucu ticaretiyle miicadele etmek,
deniz goézetimi yapmak, kiy1 Gtesi tesislerin gilivenligini saglamak ve deniz
kirliliginin 6nlenmesi i¢in denetimler yapmak ile gorevlidir’®.

Japonya’da sahil giivenlik teskilati idari olarak Toprak, Altyapi, Ulastirma ve
Turizm Bakanligina bagli bir kurulustur. Silahli ve yari-askeri kimligi haiz bir
kolluk giicii olan Japon Sahil Giivenligi deniz giivenliginin ve deniz seyriisefer
emniyetinin saglanmasi, arama kurtarma, kazalara ve acil durumlara miidahale
ve deniz ¢evresinin muhafazasi konularinda faaliyet gdstermektedir. Japon Sahil
Giivenligi lilke karasularinin ve miinhasir ekonomik bdlgesinin miidafaasiyla da
sorumlu tutulmustur’’.

Kanada’da sahil giivenlik teskilati, Balik¢ilik, Okyanuslar ve Sahil Giivenlik
Bakanma bagli Federal Balik¢ilik ve Okyanuslar Kurumu dahilinde gorev
yapmakta, silahli bir kolluk giicii olmayip sivil nitelikte bir kurum olarak
caligmaktadir. Kanada Sahil Giivenligi, deniz emniyeti ve giivenliginin

74 “Functions’, (Philippine Coast Guard) <coastguard.gov.ph/index.php/transparency/functions>

s.e.t. 22 Temmuz 2023.
75 Republic Act No. 9993 (2009)

76 ‘Charter of Duties’ (Indian Coast Guard)
<indiancoastguard.gov.in/content/1574 1 _CharterofDuties.aspx> s.e.t. 7 Agustos 2023.
77 ‘Japan Coast Guard 2023’ (Japan Coast Guard)

<https://www.kaiho.mlit.go.jp/e/pdf/r05_en.pdf> s.e.t. 29 Temmuz 2023.
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temininde baslica sorumlu olan federal kurumdur’®. Teskilat, arama kurtarma,
deniz kirliligiyle miicadele ve deniz gozetimi gorevlerini iistlenmekte; deniz
giivenligi konusunda yiizer unsurlari ve personeliyle Kanada Kraliyet
Jandarmasina ve deniz kuvvetlerine katki sunmaktadir.

Norveg’te sahil gilivenlik birimi deniz kuvvetlerinin igerisinde yer almaktadir.
Dolayisiyla, askeri bir yapiya sahip Norveg Sahil Giivenligi, deniz alanlarinda
egemenlik haklarinin korunmasi, deniz giivenligi operasyonlari, giimriik ve
cevre denetimleri, balik¢ilik kontrolleri ve arama kurtarma faaliyetleri ile diger
kamu kurumlar1 adina denizde kolluk faaliyetleri yiiriitmektedir”®.

Tiirkiye Cumbhuriyeti’nde Sahil Giivenlik Komutanligi, Icisleri Bakanligina
bagl silahli bir genel kolluk kuvveti olarak teskilatlanmig olup idari, adli ve
askeri gorevler icra edebilmektedir. Komutanlik, 1982 yilinda g¢ikartilan 2692
sayil1 Sahil Giivenlik Komutanligi Kanunu ile kurulmus, 1985 yilinda Jandarma
Genel Komutanlig: biinyesinden ayrilmistir®®. 2692 sayili Kanun’un yaninda
Komutanligin gorev ve sorumluluklari “Sahil Giivenlik Komutanligimin Idari ve
Adli Gorevlerine Iliskin Tiiziik” ve “Sahil Giivenlik Komutanligi Teskilat,
Gorev ve Yetkileri (SGTGY) Yonetmeligi” icerisinde daha detayli olarak
diizenlenmektedir. Tiirkiye’nin egemenlik ve denetimi altindaki deniz
alanlarinda deniz emniyeti ve gilivenliginin temini Komutanligin temel
gorevlerindendir. Su kadar ki, deniz emniyeti ve deniz giivenliginin ayrintil
birer tamimina bizzat SGTGY Yonetmeligi i¢erisinde yer verilmistir.

Tirkiye’nin deniz hukukuna dair uluslararasi antlagsmalardan kaynaklanan
sorumluluklarinin yerine getirilmesinde Sahil Giivenlik Komutanlig: biiyiik pay
sahibi olup; SOLAS, SAR, TONNAGE, 1966 Uluslararas1 Yiikleme Siniri
Sézlesmesi®' ve MARPOL bu antlasmalardan baslicalaridir. Anilan gorevler
disinda, ilgili ulusal mevzuatta Komutanliga hayli cesitli ve ¢ok sayida gorev
verildigi goriilmektedir. Komutanlik; deniz hudutlarmin muhafazasi, deniz
yoluyla yasa dig1 gogiin dnlenmesi, istihbarat faaliyetleri yiiriitiilmesi, kiiltiir ve
tabiat varliklarinin korunmasi, gemi saglik cilizdanlarinin kontrolii, balik¢ilik

78 ‘Canadian Coast Guard Overview and Programs’ (Fisheries and Oceans Canada) <dfo-

mpo.gc.ca/transparency-transparence/mtb-ctm/2022/1-a3-ccg-gec-eng.html> s.e.t. 29
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7 “The Norwegian Coast Guard’ (Forsvaret)
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faaliyetlerinin denetimi, gemi adami yeterlik belgelerinin incelenmesi, su sporu
faaliyetlerinin denetimi ve kagakgilikla miicadele konularinda goérev
iistlenmekte, ayrica gerektiginde adli kolluk islemlerini de yerine getirmektedir.
Tiirkiye’de Sahil Giivenlik Komutanligina kiyasen daha az sayida olmak iizere,
polis teskilatina bagli deniz polisi personeli, jandarma teskilati altinda asayis bot
komutanliklar1 personeli ve deniz glimriik muhafaza memurlar1 da gorev
yapmaktadir. Ayrica, Sahil Giivenlik Komutanliginin ihtiyaci ve talebi {izerine
Tiirk Deniz Kuvvetleri birimlerinin kolluk giicii olarak goérev yerine getirmesi
mimkiindiir®.

Yunanistan’da sahil giivenlik, barig doneminde Denizcilik ve Ada Politikalar1
Bakanlig1 altinda savag doneminde donanma emrinde gorev almaktadir.
Yunanistan Sahil Gilivenligi; SOLAS cer¢evesinde deniz emniyeti denetimleri,
deniz hudutlarinin kontrolii, deniz alanlarinin asayisi, balik¢ilik denetimi,
MARPOL dahilinde deniz g¢evresinin korunmasina yonelik denetimler, SAR
sozlesmesi kapsaminda arama kurtarma, ISM ve ISPS Kodlarin uygulanmasi ile
gorevli bir kolluk giiciidiir®.

Buna gore, sahil giivenlik teskilatlar1 sivil, askeri veya yari-askeri nitelikte
olabilmekte, baglilik durumlari iilkeden iilkeye farklilik gostermektedir. Esasen
deniz emniyeti ve giivenligini saglama, deniz c¢evresinin korunmasi, arama
kurtarma ve diger kolluk faaliyetlerini yerine getirmekle gorevlendirilen bu
teskilatlardan savunma maksatli da yararlanilabilmektedir.

SONUC

Uluslararas1 hukukta, devletlere deniz emniyeti ve giivenligini temin etmeleri
icin birgok yiikiimliiliikk verilmis ancak bu yiikiimliiliiklerin nasil bir teskilat ile
yerine getirilecegi devletlerin kendisine birakilmigtir. Devletlerin kendi deniz
kuvvetlerinden veya polis giiclinden ayri bir sahil giivenlik teskilati kurmalar1
mecburi kilinmasa da sahil giivenlik teskilatlar1 bu yiikiimliiliikklerin yerine
getirilmesinde bir¢ok devlet tarafindan 6nemli bir arag olarak kullanilmaktadir.

Hakkinda uluslararas1 hukukta dogrudan bir diizenleme bulunmayan sahil
giivenlik teskilatlari, ulusal kanunlar c¢ergevesinde sekillenmekte; bagh

82 Hakan Karan, ‘Turkey’s Maritime Compliance and Enforcement of International Law of the

Sea, Particularly Irregular Migration in the Aegean Sea Region” Myron H Nordquist, John
Norton Moore, Ronan Long (eds) Legal Order in the World’s Oceans (Brill 2017) 409, 421.

‘Roles and Responsibilities’ (Hellenic Coast Guard) <hcg.gr/en/organization/duties> s.e.t. 8
Agustos 2023.
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bulundugu mercii, teskilat yapisi, gorev, yetki ve sorumluluklari tilkeden iilkeye
ciddi farkliliklar gdsterebilmektedir. Bununla beraber sahil giivenlik teskilatlari,
deniz emniyeti ve gilivenligini saglama, arama kurtarma ve deniz ¢evresinin
muhafazasi konularinda devletlerin uluslararast hukuktan ileri gelen deniz
kollugu yiikiimliiliikklerin yerine getirilmesinde basat rol oynamaktadir. Bunlarin
yaninda s6z konusu teskilatlar; kagcakc¢ilikla miicadele, iilke sinirlariin ve deniz
alanlarinin korunmasi, yasa dist gociin 6nlenmesi gibi diger konularda ulusal
menfaatler ¢ergevesinde gorevlendirilmekte, ancak ulusal kanunlar1 dahilinde
gorev alanlar1 daha da gesitlenebilmektedir.

Bu noktada, sahil giivenlik teskilatlarinin gérev alanlarinin iilkeden iilkeye derin
farkliliklar géstermesi ve gogu kez bu teskilatlara sayica fazla ve oldukea gesitli
gorev alanlar1 verilmesi elestirilebilecektir. Deniz emniyeti ve giivenliginin
kendisi kapasite ve uzmanlik gerektiren genis bir alandir. Dolayisiyla esas
gorevlerini aksatmamalart i¢in sahil glivenlik teskilatlarinin gérev alanlarindaki
cesitlilik azaltilmali, bu teskilatlara bir devletin tiim kurumlarinin deniz
alanlarindaki temsilciligini ytiriitme gorevi yliklenmemelidir.

Diger taraftan, denizde uluslararasi hukuku ve ulusal kanunlari uygulamakla
gorevli sahil giivenlik teskilatlarinin muharebe amagli teskilatlanan deniz
kuvvetlerinden daha keskin ayrilmasmin 6zellikle aidiyeti tartigmali sularda
iilkeler arasinda ortaya cikabilecek gerginlik ve ¢atigma ihtimallerinin
azaltilmasina katkida bulunacagi diistiniilebilir. Bu amagla, uluslararasi hukukta
sahil gilivenlik teskilati ile donanma arasinda mevcut durumda silik bulunan
¢izginin koyulastirilmasi ve muharebe giicii yiiksek savas gemilerinin sahil
giivenlik tegkilatlarina tahsisinin engellenmesi bir ¢6ziim olabilecektir.

flerleyen donemde denizlerdeki mal, esya ve yolcu hareketliligi, dogal
kaynaklarin kullanimi1 ve devletler arasi rekabet artmaya devam ettigi siirece
deniz emniyeti ve giivenligine iligkin uluslararasi hukuktaki diizenlemelerinin
icrasinin saglanmasi i¢in sahil giivenlik teskilatlarina daha c¢ok ihtiyag
duyulacagi agiktir. Sonug¢ olarak, uluslararasi hukukta sahil giivenlik
teskilatlarina dair tanimlar, ayrimlar ve ¢ergeve hiikiimler getirilmesi ve sz
konusu teskilatlar arasindaki is birligi imkanlarinin artirilmast adina denizci
devletlerin ve uluslararasi kuruluglarin girisimlerde bulunmasinin faydali olacagi
degerlendirilmektedir.
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Uluslararast hukukta deniz emniyeti ve gilivenliginin teminine yonelik devletleri
baglayict pek ¢ok yiikiimliliik bulunurken devletler, denizlerde denetim, goézetim,
miidahale ve arama kurtarma gibi birtakim faaliyetleri yerine getirmekle miikelleftir.
Devletlerin bu yiikiimliiliikklerini yerine getirmesi igin deniz kuvvetlerinden veya polis
teskilatindan ayri bir sahil giivenlik teskilatt kurmalar1 zorunlu olmasa da birgok devlet
bu konuda bir kolluk giicii olarak sahil giivenlik teskilatlari1 yetkilendirmistir. Bu
calismada devletlerin genellikle sahil giivenlik birimlerini yetkilendirdigi deniz emniyeti
ve giivenligine iligkin 6ne ¢ikan uluslararasi yiikiimliiliiklerilnden bahsedilecek, sahil
giivenlik teskilatlarinin temel 6zellikleri ve uluslararasi hukuktaki yerine deginilecek ve
secilmig bazi devletlerdeki bu teskilatlarin kurumsal yapist ve gorevleri ele alinacaktir.

Anahtar Kelimeler: *Sahil Giivenlik *Deniz Emniyeti *Deniz Giivenligi *Kolluk

INTRODUCTION

While increasing economic activities at sea, dependencies on global supply
chains, and environmental concerns, especially climate change, have increased
the need for ensuring maritime safety and security, coast guard organisations
play an active role in ensuring safety and security in maritime areas and
enforcing international law. In recent years, these organisations have become
increasingly important in the context of international relations, particularly in
maritime jurisdiction disputes, border security, and combating irregular
migration.

Despite the critical role they assume, there is no accepted definition of the term
“coast guard” or international legal instruments that directly refer to these
organisations. Since the characteristics, duties, and authorities of these
organisations vary considerably from country to country, defining and
distinguishing the main lines of these organisations is a challenge.

The lack of clear regulations on coast guard organisations in international law
has led to a limited number of academic studies approaching the subject from the
perspective of international law, which has left a gap in our understanding of the
legal framework regulating the activities of the coast guard. However, many
states fulfil many of their obligations to ensure maritime safety and security
under international law through coast guard organisations. On the other hand,
since the main areas of activity of these organisations are maritime regions, it
would be insufficient to evaluate these organisations only within the framework
of national legislation.
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This article aims to provide an overview of the role of coast guard organisations
within the context of maritime safety and security regulations in international
law and to draw attention to their distinctive duties and qualifications,
commonalities and differences, and gaps in the international legal framework. It
should be noted that both maritime safety and security regulations in
international law and the duties and powers of coast guard organisations are quite
comprehensive. Therefore, it will not be possible to address all regulations or all
activities of these organisations in this study.

In the study, firstly, the concepts of maritime safety and security will be
explained, and then the main international legal documents concerning coast
guard organisations on maritime safety and security will be mentioned. In the
third part, the concept of coast guard, the basic characteristics of these
organisations, and their place in international law will be examined. In the last
part, a concise examination of selected country examples will be made in order
to present the common and different aspects of coast guard organisations.

I. MARITIME SAFETY AND SECURITY IN INTERNATIONAL LAW

In order to examine the role of coast guard organisations in terms of maritime
safety and security regulations in international law, it is necessary to first
understand the concepts of maritime safety and maritime security and to look at
what kind of a legal framework exists in international law regarding these
concepts. Under this heading, the concepts of maritime safety and maritime
security will be discussed and then the relevant international legal instruments
will be mentioned.

1. The Concepts of Maritime Safety and Maritime Security

The smooth and safe continuation of maritime activities and the protection of
people, ships and goods from losses, accidents, environmental disasters, illegal
threats and attacks are possible by ensuring safety and security at sea. There is
no doubt that a good level of maritime safety and security will contribute
positively to many areas such as transport, tourism, fisheries and the utilisation
of offshore energy resources. The definitions and explanations regarding
maritime safety and maritime security, which are two different but interrelated
concepts, will be made in the following two sub-headings.
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A. Maritime Safety

The concept of maritime safety includes the protection of human life, ships and
goods in activities carried out at sea through various rules, regulations and
standards. There is no agreed definition of maritime safety in the world'. The
protection from accidents and losses caused by unsafe ships by introducing
general principles and rules for commercial ships is considered within the scope
of the concept of maritime safety?.

Maritime safety covers a wide range of issues from technical standards in the
construction of ships to the training curriculum of seafarers’. Classification and
certification of ships, conducting inspections by the competent authorities on
whether the standards and regulations are complied with, escorting of ships
carrying dangerous goods by state ships in order to ensure their safe passage,
establishment of an accident response and search and rescue (SAR) system and
taking measures to protect the marine environment can be given as examples
among the activities aimed at ensuring maritime safety®. In addition to the
prevention of marine pollution; the issues of removal of debris causing marine
pollution, liability and compensation issues arising from debris are also
evaluated within the concept of maritime safety”.

In the Oceans and the Law of the Sea Report of the United Nations (UN) dated
2008, it is stated that maritime safety is basically related to ensuring the safety
of life at sea, safety of navigation and protection of the marine environment. For
this purpose, it was noted in the report that ships should be built in a safe manner,
be subjected to regular surveys, be properly equipped, cargo should be stowed

For example, a definition of maritime safety in Turkish legislation is as follows "(...) measures
to be taken to ensure the safety of life and property in accidents, incidents and activities that
may occur in maritime areas, in this context, measures to be taken to ensure field safety in
competitions, events and organisations, shooting and exercises carried out at sea, and to escort
ships whose navigational safety is in danger". See the Regulation on the Organisation, Duties
and Authorities of Coast Guard Command art. 3/f. OG 21.01.2017/29955.

Nasth Sarp Ergiiven, ‘Uluslararast Hukuk Acisindan Deniz Giivenliginin Saglanmasi’ (DPhil
thesis, Ankara University 2016) 94.

In this study, the concepts of "deniz emniyeti (in Turkish)" as the equivalent of "maritime
safety" and "deniz giivenligi (in Turkish)" as the equivalent of "maritime security" in English
are used.

4 US Coast Guard, Doctrine for the U. S. Coast Guard, (2014) 7-10; Suk Kyoon Kim, Coast
Guards and International Maritime Law Enforcement (CUP 2020) 184, 185.

Iliana Christodoulou-Varotsi, Maritime Safety Law and Policies of the European Union and
the United States of America: Antagonism or Synergy? (Springer 2009) 11.
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properly, there should be sufficient and well-trained crew and an effective
communication system on board®.

B. Maritime Security

Maritime security is a concept that refers to the protection of human life, goods,
harbour facilities and ships in maritime activities by means of rules and
regulations and measures taken against unlawful threats, actions and attacks.
There is no agreed definition of maritime security’. In a definition given in the
European Union legislation, maritime security is defined as "a combination of
preventive measures to protect maritime activities and port facilities against
intentional and unlawful acts and threats"®. In the United States of America's
(USA) maritime strategy implementation document, maritime security is defined
as activities carried out to protect sovereignty and resources, ensure free and
open trade, and combat maritime-related terrorism, transnational crime,
maritime piracy, environmental destruction and illegal immigration’.

The concepts of maritime safety and maritime security may possibly be confused
with each other. The fact that the words "safety" and "security" are sometimes
used interchangeably in Turkish and that some languages such as French and
Spanish use a single word for the concepts of safety and security makes the
situation more complicated. According to the Turkish Language Institution, the
word "safety" means security, trust, belief, confidence, police works and the
place where security work is carried out, while the definition given for the word
"security" is "the execution of the legal order in social life without disruption,
the state in which people can live without fear, safety"'°.

6 UNGA ‘Oceans and the Law of the Sea: Report of the Secretary-General’ (2008) UN Doc
A/63/63 (Report).

7 Christian Bueger, ‘What Is Maritime Security?” (2015) 53 Marine Policy 159, 163. For
example, a definition of maritime security in Turkish legislation is as follows: “(...) measures
to be taken, including the use of force and weapons when necessary, to ensure security in
maritime areas, to protect national interests in these areas, to prevent and prevent social protests
and terrorist attacks against strategically important facilities, ports, ships, persons and

organisations, ships carrying explosives and dangerous cargo by sea”. See
SGKTGYY/CGODAR, m.3/g.

8  Regulation (EC) No 725/2004 of the European Parliament and of the Council of 31 March
2004 on enhancing ship and port facility security [2004] OJ L 129/6.

9 James Kraska, Raul Pedrozo, International Maritime Security Law (Martinus Nijhoff 2013) 6;

US Navy, Naval Operations Concept (US Navy 2010) 35.

Turkish Language Institution, ‘Safety, ‘Security (Current Turkish Dictionary) <sozluk.gov.tr>

accessed 25 November 2023.
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In fact, maritime safety and maritime security are two closely related and
mutually influencing concepts''. While maritime safety is characterised by
regulations aimed at preventing maritime accidents that may arise from
unqualified ships, untrained seafarers, improper practices and operator errors,
maritime security is more concerned with the prevention of a premeditated
unlawful act'?. In general, it can be said that the legal norms on maritime security
are related to international criminal law, human rights law, humanitarian law
and, to some extent, the law of armed conflicts in addition to the international
law of the sea'’. This is because maritime security includes security of
navigation, security of life and property at sea, and security for defence
purposes .

In its Resolution 63/111 adopted in 2008'3, the UN General Assembly stated that
it notes with concern the ongoing transnational organised transnational crime,
including illicit trafficking in narcotics and psychotropic substances, migrant
smuggling, human trafficking, maritime piracy, armed robbery and smuggling at
sea, as well as terrorist acts against maritime activities, offshore facilities and
maritime interests, and assessed these threats within the concept of maritime
security. Furthermore, illegal, unregistered and unregulated fishing activities and
cyber-attacks on ships and port facilities can be considered as threats to maritime
security.

2. Maritime Safety and Security in International Legal Documents

In order to ensure maritime safety and security, many duties and responsibilities
have been assigned to states by international agreements adopted under the
leadership of the UN and the International Maritime Organisation (IMO), and
states have authorised their own coast guard organisations to fulfil a large part
of these duties and responsibilities. In addition, some UN Security Council
Resolutions and the enforcement of the Codes published by IMO also fall within
the scope of duty of coast guard organisations. In this framework, in order to

' Hakan Selim Canca, Devletlerin Gemilere Miidahale Yetki ve Yiikiimliiliikleri (Segkin 2015)
90.

12 ibid. 94-95.

13 Ergiiven (n 2) 93.

Sami Dogru, ‘Uluslararas1t Hukukta Seyriisefer Serbestligi ve Deniz Giivenligi’, (DPhil thesis,
Ankara University 2008) 114, 115.

15 UNGA Res 63/111 (5 December 2008) UN Doc A/RES/63/111.
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provide an overview, international legal documents related to coast guard and
some of the prominent provisions will be mentioned below.

A. United Nations Convention on the Law of the Sea (UNCLOS)

The UN Convention on the Law of the Sea (UNCLOS)'¢, which is called the
constitution of the seas by some circles and currently has 169 parties today,
contains many provisions on maritime safety, maritime security and the
protection of the marine environment, apart from the spatial regime provisions.
The Convention holds flag states primarily responsible for ensuring the safety of
navigation and the fulfilment of law enforcement activities at sea'’.

In various articles of UNCLOS, important provisions on maritime security are
regulated in order to combat the slave trade, combat maritime piracy, prevent
drug trafficking and prevent unauthorised broadcasting from the sea'®. In some
of its provisions, the Convention explicitly grants law enforcement powers to
states and gives them the right of hot pursuit and to stop, inspect or seize a ship
in certain circumstances. For example, any state may seize a ship seized by
maritime pirates on the high seas, or if there is a serious indication that a ship on
the high seas is involved in the slave trade, it may stop and inspect the ship in
question, even if it is a foreign ship.

State ships have the right to approach a ship for the purpose of determining its
nationality under customary international law'®. Article 111 of UNCLOS

16 United Nations Convention on the Law of the Sea, 1982.

17" Keyuan Zou, ‘Maritime Enforcement of United Nations Security Council Resolutions: Use of

Force and Coercive Measures’ (2011) 26 Intl J of Marine and Coastal L 235, 241.

Article 99 of UNCLOS prohibits the transport of slaves by sea, and stipulates that any slave
who takes refuge on board a ship, regardless of the flag of any state, shall automatically become
free. Articles 100 to 110 of the Convention regulate the offence of maritime piracy. The
aforementioned articles enumerate the acts constituting this offence, authorise states to seize
and impose an obligation on states to cooperate in the fight against maritime piracy. Article
108 deals with the prevention of illegitimate traffic in narcotic drugs and psychotropic
substances on the high seas, and the following article deals with the prevention of unauthorised
radio broadcasts from the high seas. Article 110 regulates the interception and inspection of
vessels engaged in maritime piracy or slave trade, or vessels of any nationality. Article 111
grants the competent authorities of the coastal State the right to pursue a foreign ship without
interruption if they have sufficient evidence that it is acting in violation of the laws and rules
of that State.

19 Malcolm N. Shaw, Uluslarararasi Hukuk (8th edn, Turkish Academy of Science 2018) 436.
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specifically regulates the customary right of hot pursuit™. Accordingly, the
coastal state may pursue a foreign vessel which it has a sufficient conviction that
violates its laws and rules in its internal waters, archipelagic waters, territorial
sea or contiguous zone. In the event that the relevant laws of the coastal state are
violated on its continental shelf and exclusive economic zone, hot pursuit may
also start from this zone?'.

The Convention also includes a number of obligations imposed on States with
respect to maritime safety. For example, each state is obliged to take measures
to ensure safety at sea in respect of ships flying its flag, including the
construction, equipment and seaworthiness of ships, the formation, working
conditions and training of crews, the use of signals at sea, the good conduct of
communications and the prevention of collisions. Indeed, flag states are held
primarily responsible for ensuring the effective enforcement of international
rules and standards for maritime safety??.

Similarly, the sixth section of the 12th chapter of UNCLOS, which regulates the
prevention of marine pollution and the protection of the marine environment,
lists the law enforcement powers and obligations arising from the status of flag
state, port state and coastal state. Accordingly, it is stipulated that states may
inspect whether the certificates obligatory for ships in accordance with
international rules are kept on board and whether the matters specified in the
certificates comply with the actual situation of the ships. It is also stipulated that
the ship may be stopped and material inspection may be carried out in some cases
in order to prevent ship-borne pollution.

Although the UNCLOS imposes search and rescue obligations on states, there is
no comprehensive regulation on search and rescue. Article 98 of the Convention,
which regulates the obligation to assist, stipulates that all coastal States shall
assist in the establishment and maintenance of an appropriate, effective and
continuous search and rescue service to ensure maritime and air safety.

Although UNCLOS does not contain a definition or a specific regulation on coast
guard organisations, the Convention is a fundamental document for these
organisations. Coast guard organisations can perform these activities and

20 Robert C. Reuland, ‘The Customary Right of Hot Pursuit Onto the High Seas: Annotations to
Article 111 of the Law of the Sea Convention’ (1993) 33 Virginia J of Intl L 557, 587.

2 Natalie Klein, Maritime Security and the Law of the Sea (OUP 2011) 110.
22 UNGA, Report.



KIYAK 63

obligations on behalf of the state in the fields of law enforcement activities in the
capacity of flag state, port state or coastal state, enforcement of maritime safety
rules and standards, search and rescue services, combating maritime piracy and
preventing drug trafficking. In addition, the Convention is also important in
terms of determining the maritime jurisdiction areas within the area of activity
of the coast guard organisations and regulating the right of hot pursuit and that
these organisations can benefit from.

B. International Convention for the Prevention of Pollution from Ships
(MARPOL)

Due to the leakage and spillage of oil or hazardous substances as a result of
marine accidents, the marine environment may be damaged and loss of life and
property may also occur. On the other hand, it is a common phenomenon that the
marine environment is polluted intentionally or negligently by pouring sewage,
oil, mercury and other harmful wastes into the sea. Therefore, the protection of
the marine environment also concerns maritime safety and maritime security.
Following the International Convention for the Prevention of Pollution of the
Sea by Oil (OILPOL) of 1954, which was the first international treaty on the
protection of the marine environment, the International Convention for the
Prevention of Pollution from Ships (MARPOL 73/78) was adopted in order to
protect the marine environment against pollutants other than oil**. Consisting of
six annexes, MARPOL 73/78 aims to prevent and control pollution of the seas
by oil, bulk toxic liquids, packaged® toxic liquids, garbage discharged from
ships, sewage from ships and ship flue gases.

In accordance with MARPOL 73/78, it is obligatory to keep many records and
documents in order for ships to be able to navigate. International Oil Pollution
Prevention Certificate, Oil Record Book, International Sewage Pollution
Prevention Certificate, Garbage Record Book and Oil Pollution Emergency Plan
are some of these requirements. Regarding the supervision of these requirements,
flag states shall ensure that ships flying their flag comply with the provisions of
the convention. Within the scope of MARPOL, port state control (PSC) can also

2 The International Convention for the Prevention of Pollution of the Sea by Oil, 1954.

24 Protocol of 1978 relating to the International Convention for the Prevention of Pollution from
Ships, 1973, 1978.

25 The full title of Annex I1I is as follows: “Rules for the Prevention of Pollution from Hazardous
Substances Carried by Sea in Packaged Cases or in Cargo Containers, Portable Tanks or in
Road or Railway Tank Wagons”.
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be carried out, and in this context, for example, the ship’s International Energy
Efficiency Certificate and Ozone Depleting Substances Record Book can be
examined by the port state’. Protection of the marine environment is one of the
typical fields of duty of coast guard organisations, and states may assign coast
guard organisations to ensure the enforcement of MARPOL provisions and to
carry out ship inspections, and penalties may be imposed in case of non-
compliance.

C. International Convention on Standards of Training, Certification and
Watchkeeping for Seafarers (STCW)

In accordance with the International Convention on Standards of Training,
Certification and Watchkeeping for Seafarers (STCW?’), all seafarers, regardless
of nationality, are obliged to receive comprehensive training in various subjects
such as first aid, life-saving techniques and fire fighting in accordance with the
conditions set out in the Convention and to obtain certificates certifying these
training. The compulsory documents and certificates required by the Convention
must be kept on board and made available to the competent authorities upon
request. Undoubtedly, one of the best ways to prevent maritime accidents and to
reduce the risks arising from the human factor related to maritime safety is to
ensure that the personnel in charge are healthy, trained and qualified. In this way,
STCW contributes to the safety of life and property at sea and the protection of
the marine environment.

D. International Convention for the Safety of Life at Sea (SOLAS)

With the International Convention for the Safety of Life at Sea (SOLAS 74)* of
1974 a number of duties have been assigned to states to ensure the safety of
navigation at sea and it obliges States to take the necessary measures to ensure
the surveillance of their coast and the rescue of persons in distress at sea along
their coasts®’. Similarly, the Convention requires ships to be equipped with

26 IMO Res (2021) A.1155(32).

27 International Convention on Standards of Training, Certification and Watchkeeping for
Seafarers, 1978.

28 International Convention for the Safety of Life at Sea, 1974. The Convention has been updated
by the Protocol (SOLAS 78) (1978) and the Protocol (1988). Apart from the aforementioned
protocols, numerous additions and amendments have been made to SOLAS 74 by decisions of
the Maritime Safety Committee (MSC) of the International Maritime Organisation (IMO) in
accordance with the principle of tacit acceptance.

2 Chapter V, Rule 15.
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certain devices such as Automatic Identification System (AIS) transceivers and
Emergency Position Indicating Radio Beacons (EPIRB) and requires ships to
obtain an IMO Ship Identification Number and a Continuous Synopsis Record
(CSR) Certificate™,

SOLAS gives important control duties to states. In addition to flag state
obligations, port state control is also foreseen in the Convention. In this context,
port states can inspect whether foreign flagged ships have the requirements of
SOLAS such as lifeboats, marine radio systems and emergency generators.

The fifth chapter of the Convention contains some provisions on search and
rescue. In the Convention, similar to UNCLOS, it is envisaged for states to
ensure that search and rescue facilities with adequate equipment for the rescue
of people in emergency situations are in operation in the sea areas adjacent to
their coasts. However, SOLAS does not introduce an international system for
search and rescue.

SOLAS contains many detailed regulations on maritime safety and security with
the IMO Code sections in its annexes. For example, the International Code for
Dangerous Goods Carried by Sea (IMDG Code), which has been added to the
sixth chapter of SOLAS and most of its provisions have become mandatory,
imposes conditions on issues such as classification, documentation, labelling,
stowage and handling in the carriage of packaged dangerous goods. For example,
according to the Code, ships carrying dangerous goods are required to keep a
special list, manifest or stowage plan showing the names and locations of
dangerous goods. Again, in accordance with SOLAS, ships carrying dangerous
goods are required to have a Document of Compliance issued by the competent
authority showing that the ship is suitable for the carriage of dangerous goods®'.

Coast guard organisations take part in determining whether the necessary safety
rules are complied with by ensuring the enforcement of SOLAS and its Codes,
which contain comprehensive regulations on maritime safety and stipulate many
inspection obligations and carry out inspections on ships.

30 Chapter IV, Rule 7.6; Chapter XI-1, Rule 3, 5.
31" Chapter II-2, Part G, Rule 19.4.
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E. International Convention on Tonnage Measurement of Ships

The tonnage of the ships is decisive in the determination and implementation of
the rules and conditions related to maritime safety, and the tonnage of the ship is
one of the first issues to be considered in the law enforcement inspections carried
out on ships within the framework of maritime safety’>. Adopted in 1969, the
International Convention on Tonnage Measurement of Ships (TONNAGE)?**
provided an international standard for the determination of the tonnage of ships.
Accordingly, ships that will sail on international voyages are required to obtain
an International Tonnage Certificate showing the results of measurements made
in accordance with the Convention, the ship's identifying features and technical
specifications.

F. International Convention on Maritime Search and Rescue (SAR
Convention)

Search and rescue are defined as the service of searching and rescuing services
in air and sea vessels by means of all kinds of vessels, special equipment or
rescue units in case of exposure to danger, loss or accident**. The 1979
International Convention on Maritime Search and Rescue®® (SAR Convention)
aims to establish an international system for search and rescue services. The SAR
Convention imposes a responsibility on states to establish effective and adequate
search and rescue services and to perform these services on a twenty-four hour
basis individually or in cooperation with other neighbouring states. In this
context, it is envisaged that the relevant authorities of the states shall
immediately communicate the distress signals received to the search and rescue
units and start search and rescue activities as soon as possible*®.

Since conducting search and rescue activities at sea is one of the characteristic
duties of coast guard organisations, the provisions of the SAR Convention are
important for the activities of these organisations. According to the SAR

32 For example, according to a 2009 amendment to SOLAS, passenger ships over 500 gross tons

and tanker ships over 3000 gross tons are obliged to have Electronic Chart Display and
Information System (ECDIS), and according to another amendment dated 2013, cargo ships
over 3000 gross tons are obliged to be equipped with Bridge Navigation Watch Alarm System
(BNWAS). See. IMO Res (2009) MSC.282(86), IMO Res (2013) MSC.350(92).

33 International Convention on Tonnage Measurement of Ships, 1969.

3% SAR is a concept that focuses on the rescue of people. In Turkish, the rescue of passengers and

seafarers from stricken ships is also referred to as "evacuation".
International Convention on Maritime Search and Rescue, 1979.
36 T.R. Ministry of Transport and Infrastructure, ‘Uygulama Talimatr’ (S.2013-11, 04.04.2013).

35
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Convention, although the agreement of neighbouring states is essential in
determining the search and rescue areas of responsibility, each state can declare
its own search and rescue area of responsibility, and the overlapping areas of
responsibility of neighbouring states may cause jurisdictional problems among
coast guard agencies. For this reason, it is necessary to take steps to prioritise the
humanitarian dimension in search and rescue operations to be carried out in
incompatible areas of responsibility and to increase the conformity and
cooperation between these organisations.

G. Convention on the International Regulations for Preventing Collisions
at Sea (COLREG)

Adopted in 1972, the Convention on the International Regulations for Preventing
Collisions at Sea*’ (COLREG) aims to ensure the safe navigation of ships on the
high seas and in waters connected with the high seas and navigable by high seas
ships. Compliance with the COLREG Rules, which set international standards
on navigation and maneuvering rules to be followed in order to prevent clashes
or conflicts, lanterns to be displayed, daytime running signs and sound signs to
be used, is important for ensuring maritime safety. Coast guard organisations can
be assigned to inspect whether the requirements written in the COLREG Rules
are present on the ships, and sanctions can be applied in case of violation of the
rules.

H. Convention for the Suppression of Unlawful Acts against the Safety of
Maritime Navigation (SUA Convention)

With the Convention for the Suppression of Unlawful Acts against the Safety of
Maritime Navigation (SUA Convention®*) adopted to combat maritime terrorism
and eliminate gaps in international law on maritime terrorism, some actions that
fall outside the scope of the crime of maritime piracy have been recognized as
crimes, and on the other hand, the implementation of maritime security
provisions in a wider geographical area has been made possible®’. Under the

37 Convention on the International Regulations for Preventing Collisions at Sea, 1972.

3% Convention for the Suppression of Unlawful Acts against the Safety of Maritime Navigation,

1988.

3% TBMM, Draft Code and Commission Reports on the Ratification of the Convention on the
Prevention of Unlawful Acts against the Safety of Navigation at Sea and the Protocol on the
Prevention of Unlawful Acts against the Safety of Fixed Platforms on the Continental Shelf
(Term 18, Legislative Year 3, 1988) 2. Deniz Kizilsiimer Ozer, ‘Uluslararast Hukuk ve
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contract, acts such as seizing a ship by force, threatening or intimidating,
destroying the ship in a way that may endanger the navigation safety of a ship,
thus damaging the ship or its freight, destroying structures that facilitate
navigation, and endangering the navigation safety of a ship by transmitting false
information are considered crimes.

With the Protocol on Fixed Platforms on the Continental Shelf*’ adopted in 1988,
the scope of the SUA Convention has been expanded and it is aimed to protect
the fixed platforms on the continental shelf. With the Protocol in question, acts
such as seizing fixed platforms at sea by using force or threat, endangering the
safety of the platforms, destroying them, killing or injuring a person for these
purposes, or attempting to commit these offences are considered as offences.
Furthermore, the acts considered as offences were increased with two protocols*!
adopted in 2005. The 2005 Protocol introduced the possibility for a law
enforcement vessel of a State Party to intervene and board a foreign flagged
vessel on the high seas under certain conditions in suspicious circumstances*’.
The Protocol of 2005 criminalised the carrying of chemical, biological or nuclear
weapons on board ships or causing death, injury or damage by using such
weapons or any radioactive material on board. There is no doubt that coast guard
organisations, especially those with armed personnel and elements, will
contribute to the implementation of the provisions of the SUA Convention and
the fight against maritime terrorism.

I. UN Convention against Illicit Traffic in Narcotic Drugs and
Psychotropic Substances

The 1988 UN Convention against Trafficking in Narcotic Drugs and
Psychotropic Substances requires States to criminalise in their national laws the
production, manufacture, extraction, preparation, supply, offering for sale,
distribution, sale, delivery under any circumstances, brokering, transfer, transit,

Denizde Yasadisi Faaliyetlerin Onlenmesi’ (2015) 17 Dokuz Eyliil University Law Faculty
Journal 27, 41-42.

40 Protocol to the Convention of 10 March 1988 for the Suppression of Unlawful Acts against
the Safety of Fixed Platforms Located on the Continental Shelf, 1988.

41 Protocol of 2005 to the Convention for the Suppression of Unlawful Acts against the Safety of
Maritime Navigation, 2005; Protocol of 2005 to the Protocol for the Suppression of Unlawful
Acts against the Safety of Fixed Platforms Located on the Continental Shelf, 2005.

42 Kizilsiimer Ozer (n 39) 53-57.
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transport, importation or exportation of narcotic drugs or psychotropic
substances.

Article 17 of the Convention contains provisions on combating trafficking in
narcotic drugs and psychotropic substances by sea. According to this article,
states shall cooperate to the fullest extent possible to prevent trafficking by sea
in accordance with the international law of the sea. Pursuant to the
aforementioned article, a state party that has reasonable grounds to believe that
a ship enjoying freedom of navigation in accordance with international law is
smuggling may notify the flag state of this situation and request permission from
the flag state to take appropriate measures related to the ship if the registration is
verified. Within this framework, the flag state will be able to grant permission to
the ship to go on board, search the ship, and take appropriate actions regarding
the persons on board and its cargo if evidence of smuggling is found. The
procedures referred to in the last sentence may only be carried out by military
ships or military aircraft and other duly authorised ships or aircraft bearing clear
signs indicating that they are in the service of the state, which are easily
recognisable as such and duly authorised. Therefore, coast guard vessels are also
included in this scope.

With the leadership of the Council of Europe, the "Agreement on Illicit Traffic
by Sea, implementing Article 17 of the United Nations Convention against Illicit
Traffic in Narcotic Drugs and Psychotropic Substances"* was signed in 1995.
With this agreement, after obtaining permission from the flag state and boarding
the ship by the intervening state and taking the ship under control, the intervening
state is authorised to open all containers, search everyone and everything on the
ship, take samples, examine documents, take photographs, and seize the
evidence and materials.

Taking into consideration that the UNCLOS (1982) does not contain a provision
granting States the right to visit, board or seize a vessel that is reasonably
suspected of being involved in illicit drug trafficking*, the importance of the UN
Convention against Trafficking in Narcotic Drugs and Psychotropic Substances
(1988) and the Article 17 Agreement (1995) is better understood.

4 Agreement on Illicit Traffic by Sea, implementing Article 17 of the United Nations Convention

against Illicit Traffic in Narcotic Drugs and Psychotropic Substances, 1995.
4 Klein (n 21) 131.
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J. UN Security Council Resolutions

Some resolutions of the UN Security Council address the issue of maritime
security and in particular the fight against maritime piracy. In this respect, UN
Security Council Resolutions (1816), (1838), (1846) and (1851) of 2008 address
the issue of combating maritime piracy and armed robbery at sea®. Resolution
1816 states that acts of maritime piracy and armed robbery constitute a threat to
international peace and security and to the safety of international navigation and
maritime trade routes, and refers to the importance of UNCLOS and Resolution
A.1002(25)*, in which IMO makes demands on States to combat these offences.
Resolution 1851, on the other hand, regulated in detail the judicial procedures
and prosecution of the offence of maritime piracy or armed robbery at sea and
encouraged the perpetrators to be tried in the countries of the region. Resolution
1540 states that States should conduct effective border control and law
enforcement activities in order to detect, prevent and deter the smuggling of
chemical, biological and nuclear weapons and related material. There is no doubt
that the obligation of effective border control and law enforcement also covers
maritime borders and maritime areas, and for this reason, the aforementioned
decision also concerns coast guard organisations significantly.

K. Codes

Apart from international conventions, a comprehensive and detailed legal
framework on maritime safety and security has been created through the codes
adopted by IMO. Some of the codes, which were initially published as voluntary,
were later included in the conventions and became legally binding to them. For
example, the International Safety Management (ISM) Code, which was added to
Chapter IX of SOLAS in 1994 and made compulsory to be implemented,
requires that a Safety Management Certificate issued by the flag state or an
organization authorized by the flag state showing that the safety management
system established on board meets the requirements of the Code must be kept on
board.

IMO Codes, the implementation of which is optional, such as Part B of the ISPS
Code, encourage and guide states and other stakeholders of the maritime world

4 TUNSC Res 1816 (2 June 2008) UN Doc S/RES/1816, UNSC Res 1838 (07 October 2008) UN
Doc S/RES/1838, UNSC Res 1846 (2 December 2008) UN Doc S/RES/1846, UNSC Res 1851
(16 December 2008) UN Doc S/RES/1851.

4 IMO Res (2007) A.1002(25).
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to achieve a universal, developed and strict standard in maritime affairs,
especially in the field of maritime safety and security.

II. COAST GUARD ORGANISATIONS

1. Concept and Basic Features

The coast guard can be defined as a public organization that provides security
and public order on the coasts of a country and in the maritime areas under its
jurisdiction, ensures the enforcement of the applicable law, conducts inspections
for this purpose, assists people and ships in distress and carries out search and
rescue activities*’. However, there is no definition of coast guard organizations
in international law*®.

The coast guard has emerged as a result of the development of maritime trade in
history in order to establish public order in the maritime areas of states, to combat
smuggling and to prevent customs revenue losses that may occur due to
smuggling®’. Coast guard organizations are newer institutions compared to naval
forces. The establishment of coast guard organizations became more evident in
the 1970s with the emerging needs and debates on UNCLOS, and it has been
seen that this process accelerated in the 2000s™.

Coast guard organizations, which are assigned a different mission than naval
forces for combat and defence purposes in the states where they were established,
can generally be distinguished from gray navy ships with their white coloured
ships. In times of peace, the main task of coast guard organizations is to carry
out law enforcement activities in the maritime areas of the state and to ensure
safety and security in maritime areas’'. For this purpose, it may exercise powers
such as approaching the ship, stopping the ship, boarding the ship, searching the
ship and seizing the ship in certain situations?. The main task of the naval forces,

47 Cf. ‘Coast Guard’ (Encyclopedia Britannica) <britannica.com/topic/coast-guard> accessed 17

July 2023, ‘Definition of Coast Guard® (Merriam-Webster)  <merriam-
webster.com/dictionary/coast+guard> accessed 17 July 2023.
% Kim(n4)2.
4 Andreas @sthagen, Coast Guards and Ocean Politics in the Arctic (Springer Nature 2020) 33.
See also ‘Our History’ (HM Coastguard) <hmcoastguard.uk/history> accessed 30 July 2023.
Shuichi Iwanami, ‘The Growth of Coast Guard Agencies Worldwide and the Current Situation
on Their Cooperation” (2022) Ocean Newsletter-Selected Papers 24.
51 Kim (n 4) 3-4.
32 Tvan Shearer, ‘Law Enforcement Roles of Navies and Coast Guards’ (1998) 71 Intl L Studies
429, 430.
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which are the national deterrent force, is to conduct war, defend the country
against external attacks and carry out other military duties and activities. The
floating assets of these two organizations also differ, with naval forces relying
on heavily armed destroyers, frigates and corvettes, while coast guard
organizations generally use relatively smaller, boat-class floating assets. While
naval forces have military personnel, the personnel of coast guard organizations,
which undertake law enforcement duties, are generally semi-military or civilian.
In terms of their similarities and differences, the relationship between naval
forces and coast guard organizations can be likened to the relationship between
land forces and gendarmerie or land forces and police organizations.

Ensuring maritime safety and security is one of the founding purposes and
primary duties of coast guard organizations. In fact, this mission often helps to
distinguish coast guard organizations from other law enforcement agencies such
as naval forces, customs enforcement and fisheries control™.

It is possible to infer that an organization established specifically for the purpose
of enforcing applicable law and ensuring safety and security at sea would
contribute to peace by reducing the risk of armed conflict between countries.
Undoubtedly, it would be preferable for smaller, non-heavily armed, white coast
guard boats to confront two neighbouring countries with maritime territorial
disputes than to confront them with heavily armed gray frigates®. For this
reason, it is observed that states prefer to deploy coast guard organizations to
protect their national maritime borders. In line with this preference, it is noted
that military activities at sea and conflicts between navies have recently been
replaced by disputes between maritime law enforcement agencies such as coast
guard organizations™. However, it is noted that some states, particularly the
People's Republic of China, have increased their coast guard forces and allocated
larger and more heavily armed ships to coast guard organizations®. Here, it
should be noted that the deployment of heavy warships under coast guard

33 Kim (n 4) 181.

% Sam Bateman, ‘The Growing Significance of Coast Guards in the Asia-Pacific: A Quiet
Development in Regional Maritime Security’ (2006) 20 Ocean Yearbook Online 505, 511.
Natalie Klein, ‘Meaning, Scope, and Significance of Informal Lawmaking in the Law of the
Sea’ Natalie Klein (ed) Unconventional Lawmaking in the Law of the Sea (OUP 2022) 24
Damien Cave, ‘China Creates a Coast Guard Like No Other, Seeking Supremacy in Asian
Seas’ The New York Times (New York, 12 June 2023)
<nytimes.com/2023/06/12/world/asia/china-coast-guard.html> accessed 19 July 2023.
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organizations is contrary to the nature of coast guard organizations, which are
tasked with enforcing international law and national laws in maritime areas.

2. Coast Guard Organizations in International Law

Under international law, just as there is no obligation for states to establish a
separate coast guard organization, there is also no obstacle for states to fulfil their
law enforcement duties in national maritime areas by the naval forces that form
part of the army. On the other hand, there are also no framework provisions in
international law on the duties, structure and characteristics of coast guard
organizations. For this reason, coast guard organizations have been formed
mainly within the framework of the history, institutional traditions and laws of
the states. Therefore, it is natural for these organizations to show changes in
terms of structure, duties, powers and responsibilities.

At a time when there was no international treaty on the maritime jurisdiction of
states and the customary territorial sea width was one leagues (three nautical
miles), the UK went beyond its territorial waters with the Hovering Laws
adopted in 1719, granting itself the right of customs and financial control within
two leagues from the coasts, and increased this jurisdiction to four leagues with
a new law enacted in 1736 in order to strengthen the fight against smuggling®’.
While the United States had declared one leagues of territorial sea in 1793, it
adopted the Tariff Act in 1922, granting the coast guard the right to stop and
board any vessel for the purpose of search, inspection or seizure up to a distance
of four leagues from the coast®.

Today, the authority of coast guard organizations, which are not subject to any
special limitation in international law in terms of their jurisdiction, is naturally
limited to the maritime jurisdiction of states and their national laws. This is
because, as a rule, states may exercise the monopoly of the legitimate use of force
only in areas under their sovereignty and jurisdiction. Coast guard organizations
may carry out law enforcement activities, inspections and operations in the
capacity of port state, flag state or coastal state. Coastal States may designate
different maritime areas such as territorial waters, contiguous zone and exclusive
economic zone and assign coast guard organizations to carry out law

7 Alan M. Frommer, ‘The British Hovering Acts: A contribution to the Study of the Contiguous

Zone’ (1981-1982) Revue belge de droit international 434, 441.

8 “Hovering Act Law and Legal Definition’ (US  Legal Inc.)
<definitions.uslegal.com/h/hovering-act> accessed 19 July 2023. Cf. Cook v. United States
288 US 102 (1933).
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enforcement activities there. Pursuant to Article 94 of UNCLOS, states may
fulfil their obligations to exercise jurisdiction and carry out inspections on ships
flying their flag through their coast guard organizations. At this point, coast
guard organizations, in their capacity as flag states, can carry out law
enforcement inspections of ships even on the high seas. The fact is that even if
the coast guard is not considered a flag state, there is no objection to coast guard
agencies using law enforcement authority against foreign-flagged vessels on the
high seas in some cases permitted by international law, such as maritime piracy,
slave trade, drug trafficking.

Coast guard organizations authorized by national law to ensure maritime safety
and security are bound by international law in carrying out these operations. In
M/V Saiga (No. 2) decision, the International Tribunal for the Law of the Sea
stated that it may take into account humanitarian considerations and general
international law, pursuant to Article 293 of UNCLOS, to determine whether law
enforcement actions such as boarding, seizure and detention of a vessel by patrol
boats of the Republic of Guinea and the arrest and detention of its occupants are
reasonable and proportionate®’. However, the Court has not completely
prohibited States from using force in maritime law enforcement activities®.

While the UNCLOS provides a definition of a warship, it does not include a
definition for coast guard vessels. Coast guard vessels may be considered as
warships according to the organizational structure of the country to which they
belong, or they may be considered as state vessels dedicated to public service
other than for commercial purposes®'. However, it is accepted that coast guard
vessels can use the rights and powers granted to warships under international
law, such as immunity and judicial immunity, even if they are considered as
government vessels allocated to public service other than commercial
purposes®.

Coast guard organizations stand out as the main actor in terms of exercising
sovereignty rights, ensuring border security and protecting national interests in

9 M/V ‘Saiga’ (No. 2) (Saint Vincent and the Grenadines v. Guinea) (Judgment) ITLOS Reports
1999, 61-62.

60 Zou (n 17) 249.

6 Kim (n 4) 101, 102.
02 Selami Kuran, ‘Savas Gemilerinin Dokunulmazhigi ve Yargi Bagisikhig® (2005) 25
International Law and Private International Law Bulletin 229, 230; A. R. Thomas, James C.
Duncan (eds), International Law Studies Volume 73: Annotated Supplement to The

Commander's Handbook on the Law of Naval Operations (Naval War College 1999) 109.
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the maritime areas where a state is authorized. If there are disputed maritime
areas, it can be interpreted that the law enforcement patrol activities carried out
by the coast guard organizations as an indicator of sovereignty in maritime areas
are also carried out for the purpose of national defence®. In this context, the
temporary injunction decision issued by the International Tribunal for the Law
of the Sea in the case between Ukraine and the Russian Federation concerning
the detention of three Ukrainian naval vessels is noteworthy. The Tribunal stated
that the distinction between military and law enforcement activities cannot be
based solely on whether naval vessels or law enforcement vessels are used in
such activities, that the traditional distinction between naval vessels and law
enforcement vessels in terms of their roles has been significantly blurred, that
States may nowadays make use of both naval and law enforcement vessels for
various maritime missions, and that, therefore, the distinction between military
and law enforcement activities can be made by taking into account the relevant
circumstances in each case and by objectively assessing the activities of the
parties®.

The lack of regulation in international law is a major factor in the blurring of the
line between naval vessels and law enforcement vessels. Similarly, although the
assignment of heavy warships to coast guard organizations is not in line with the
purpose and nature of these organizations, there is no regulation in international
law that prevents this situation. A more explicit separation of law enforcement
agencies such as the coast guard from the navy would help to reduce tensions
that may arise, especially between neighbouring states that have not reached an
agreement on maritime jurisdiction.

ITII. EXAMPLES OF THE COAST GUARD ORGANIZATION

In order to understand the duties and responsibilities assigned to coast guard
organizations shaped within the framework of national laws in general terms and
to see the common and different aspects of these organizations, it is thought to
be useful to briefly examine some examples of coast guard organizations from
around the world. The examples here were sought to be from states with maritime
development and large maritime jurisdictions, and an effort was made to select
from different geographies as much as possible. For this reason, the USA, the

6 Lyle J. Morris, ‘Blunt Defenders of Sovereignty - The Rise of Coast Guards in East and

Southeast Asia’ (2017) 70 Naval War College Review 1.

Case concerning the Detention of Three Ukrainian Naval Vessels (No.26) (Ukraine v. Russian
Federation) (Provisional Measures, Order) ITLOS Reports 2019, 299-300.
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United Kingdom, China, France, the Philippines, India, Japan, Canada, Norway,
Tiirkiye and Greece were selected as examples. At this point, it should be noted
that there are many countries in the world that have coasts but do not have any
organization under the name of coast guard.

The Coast Guard, which is a part of the US Armed Forces, is an armed law
enforcement agency with broad and varied powers under the Ministry of Interior
in peacetime®. The history of the US Coast Guard dates back to 1790, when
Congress authorized the commissioning of ten vessels to enforce federal trade
and customs laws at sea and to prevent smuggling. Today, in addition to being a
federal law enforcement organisation, the Coast Guard also has a number of
regulatory duties and powers. On the other hand, It is also a member of the US
Intelligence Community®. The U.S. Coast Guard is responsible for the
establishment of maritime safety, maritime security in the ports, inland
waterways, coasts and exclusive economic zone of the federal state, as well as
the conscious management of the environment in the high seas®’. The
Organization provides the enforcement of MARPOL, SOLAS and ISPS Code
within the scope of port state control. The US Coast Guard is also responsible
for search and rescue services in the country's maritime areas®.

In the United Kingdom, the Maritime and Coastguard Agency operates under the
Ministry of Transport to ensure maritime safety and security, prevent marine
pollution, monitor vessel traffic, enforce maritime legislation and relevant
international rules within its jurisdiction, and provide search and rescue services.
The Maritime and Coast Guard Agency is responsible for the enforcement of
international conventions such as SOLAS, STCW, MARPOL and SAR on behalf
of the country®. In addition, the Maritime and Coast Guard Agency is also
authorized to inspect and certify under the INF Code, which regulates the
transportation of packaged irradiated nuclear fuel, plutonium and high-level

65 See also. 14 US Code § 101 (1949) cont.

66 “US Coast Guard History’ (US Coast Guard) <www history.uscg.mil/home/history-program>
accessed 13 July 2023.

67 <About’ (US Coast Guard) <www.uscg.mil/about> accessed 13 July 2023.

% General Directorate of Coastal Safety, 2018 Yili Sektor Raporu (2018) 10.

0 <About Us’ (Maritime and Coastguard Agency)
<www.gov.uk/government/organisations/maritime-and-coastguard-agency/about> accessed
13 July 2023.
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radioactive waste at sea’’. The Agency is also authorized to administer ship
registries and license maritime surveillance agencies.

In the People's Republic of China, the coast guard was established under the
semi-military People's Armed Police Force to defend the country's maritime
rights and carry out law enforcement activities. According to the 2021 law, the
Chinese Coast Guard is tasked with carrying out maritime security and defence,
maintaining law and order at sea, combating smuggling, conducting inspections
to protect marine resources and the ecological environment, conducting search
and rescue activities, preventing, stopping and punishing illegal and criminal
activities at sea’'. In terms of inspections within the scope of maritime safety,
the Maritime Safety Administration under the Ministry of Transportation stands
out.

In France, although there is no separate law enforcement force under the name
of coast guard, an operation center for coast guard duties has been established.
The center includes representatives from the navy, gendarmerie, naval
gendarmerie, police, customs, civil defence and the Ministry of the Sea’”. The
Naval Gendarmerie is primarily responsible for judicial and administrative law
enforcement in the maritime jurisdiction of the country, as well as other tasks
related to environmental protection, maritime safety and maritime security”.
The Naval Gendarmerie is essentially a unit of the National Gendarmerie
Organization under the Ministry of Interior and Overseas Territories. In addition
to maritime surveillance and search and rescue missions, the Naval Gendarmerie
also has duties and powers in the field of national defence. In the performance
of its military duties, the Naval Gendarmerie is under the command of the
Ministry of Defence.

A. A. Brown, ‘Sea Transport of Irradiated Nuclear Fuel, Plutonium and High-Level
Radioactive Wastes’, Ken B. Sorenson (ed) Safe and Secure Transport and Storage of
Radioactive Materials (Woodhead 2015) 155, 156.

"I “Coast Guard Law of the People’s Republic of China’ (National People's Congress of China)
<npc.gov.cn/npce/c30834/202101/ec50162e31a6434bb6682d435a906045.shtml> accessed 8
August 2023.

72 ‘Centre Opérationnel de La Fonction Garde-Cotes (COFGC) (Gouvernement.fi)

<gouvernement.fr/centre-operationnel-de-la-fonction-garde-cotes-cofgc-2956> accessed 17

July 2023.

‘La Gendarmerie Maritime’ (Gendarmerie nationale) <gendarmerie.interieur.gouv.fr/notre-

institution/notre-organisation/la-gendarmerie-maritime> accessed 17 July 2023.
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It is an armed law enforcement agency under the Department of Transportation
established to enforce the applicable maritime law in the Philippines, ensure
maritime safety and security, conduct port state controls, maintain public order
at sea, prevent marine pollution and protect the marine environment in
accordance with MARPOL 73/78 and national legislation, maintain lighthouses,
and perform search and rescue activities at sea’. According to the 2009
Philippine Coast Guard Act, the organization is placed under the command of
the Department of National Defence during wartime”.

In India, the Coast Guard is located under the Ministry of Defence. As an armed
law enforcement force, the Indian Coast Guard is tasked with enforcing national
laws and international conventions in maritime areas, ensuring the safety of life
and property at sea, conducting search and rescue activities under the SAR
Convention, combating smuggling and drug trafficking, conducting maritime
surveillance, securing offshore installations and conducting inspections to
prevent marine pollution’®.

In Japan, the Coast Guard is administratively affiliated to the Ministry of Land,
Infrastructure, Transport and Tourism. As an armed and semi-military law
enforcement force, the Japanese Coast Guard is responsible for ensuring
maritime security and safety of navigation, search and rescue, responding to
accidents and emergencies, and protecting the marine environment. The
Japanese Coast Guard is also responsible for the defence of the country's
territorial waters and exclusive economic zone”.

In Canada, the coast guard organization operates within the Federal Fisheries and
Oceans Agency under the Minister of Fisheries, Oceans and Coast Guard, and is
not an armed law enforcement agency but a civilian organization. The Canadian
Coast Guard is the federal agency primarily responsible for maritime safety and
security’®. The organization undertakes search and rescue, anti-pollution and

74 “Functions’, (Philippine Coast Guard) <coastguard.gov.ph/index.php/transparency/functions>
accessed 22 July 2023.

75 Republic Act No. 9993 (2009)

76 ‘Charter of Duties’ (Indian Coast Guard)
<indiancoastguard.gov.in/content/1574 1 CharterofDuties.aspx> accessed 7 August 2023.
77 Japan Coast Guard 2023 (Japan Coast Guard)

<https://www.kaiho.mlit.go.jp/e/pdt/r05_en.pdf> accessed 29 July 2023.

78 ‘Canadian Coast Guard Overview and Programs’ (Fisheries and Oceans Canada) <dfo-
mpo.ge.ca/transparency-transparence/mtb-ctm/2022/1-a3-ccg-gec-eng.html> accessed 29 July
2023.
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maritime surveillance missions, and contributes to the Royal Canadian
Gendarmerie and naval forces with its floating elements and personnel in
maritime security.

In Norway, the coast guard is part of the naval forces. Therefore, the Norwegian
Coast Guard, which has a military structure, carries out maritime law
enforcement activities on behalf of other public institutions, including the
protection of sovereign rights in maritime areas, maritime security operations,
customs and environmental inspections, fisheries controls and search and rescue
activities”.

In the Republic of Tiirkiye, the Coast Guard Command is organized as an armed
general law enforcement force under the Ministry of Interior and can perform
administrative, judicial and military duties. The Command was established with
the Coast Guard Command Law No. 2692 enacted in 1982 and separated from
the Gendarmerie General Command in 1985%. In addition to Law No. 2692, the
duties and responsibilities of the Command are regulated in more detail in the
"Regulation on the Administrative and Judicial Duties of the Coast Guard
Command" and the "Regulation on the Organization, Duties and Authorities of
the Coast Guard Command (SGTGY/CGODA)". Ensuring maritime safety and
security in the maritime areas under Tiirkiye's sovereignty and control is one of
the main duties of the Command. In so far as, a detailed definition of maritime
safety and maritime security is provided directly in the SGTGY/CGODA
Regulation itself.

Coast Guard Command has a major share in the fulfilment of Tirkiye’s
responsibilities arising from international treaties on the maritime law; SOLAS,
SAR, TONNAGE, 1966 International Convention on Load Lines® and
MARPOL are the main ones among these treaties. In addition to the
aforementioned duties, it is seen that the Command is assigned many and varied
duties in the relevant national legislation. The Command is responsible for the
protection of maritime borders, prevention of illegal migration by sea,
conducting intelligence activities, protection of cultural and natural assets,
control of ship health certificates, inspection of fishing activities, inspection of
seafarer qualification certificates, inspection of water sports activities and fight

7 “The Norwegian Coast Guard’ (Forsvaret)
<forsvaret.no/en/organisation/navy/coastguardnorway> accessed 8 August 2023.

80 “Tarihge’ (Turkish Coast Guard Command) < sg.gov tr/tarihce> accessed 25 November 2023.
81 International Convention on Load Lines, 1966.
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against smuggling. In Tiirkiye, maritime police personnel under the police
organization, public order boat commands under the gendarmerie organization
and maritime customs officers also serve, but in smaller numbers compared to
the Coast Guard Command. In addition, it is possible for units of the Turkish
Naval Forces to perform duties as a law enforcement force upon the need and
request of the Coast Guard Command®*.

In Greece, the coast guard operates under the Ministry of Shipping and Island
Policy in peacetime and under the command of the navy in wartime. The Greek
Coast Guard is a law enforcement force in charge of maritime safety inspections
within the framework of SOLAS, control of maritime borders, public order of
maritime areas, fisheries control, inspections for the protection of the marine
environment under MARPOL, search and rescue under the SAR convention,
enforcement of the ISM and ISPS Codes™.

Accordingly, coast guard organizations can be civilian, military or semi-military
in nature, and their affiliation status varies from country to country. In fact, these
organizations, which are mainly tasked with ensuring maritime safety and
security, protection of the marine environment, search and rescue and other law
enforcement activities, can also be used for defence purposes.

CONCLUSION

In international law, states are given many obligations to ensure maritime safety
and security, but the organization of these obligations is left to the states
themselves how to fulfil these obligations with an organisation. Although states
are not obliged to establish a coast guard organization separate from their naval
or police forces, coast guard organizations are used as an important tool by many
states to fulfil these obligations.

Coast guard organizations, for which there is no direct regulation in international
law, are shaped within the framework of national laws, and their authority,
organizational structure, duties, powers and responsibilities may vary
significantly from country to country. However, coast guard organizations play
a leading role in fulfilling the maritime law enforcement obligations of states

82 Hakan Karan, ‘Turkey’s Maritime Compliance and Enforcement of International Law of the

Sea, Particularly Irregular Migration in the Aegean Sea Region” Myron H Nordquist, John
Norton Moore, Ronan Long (eds) Legal Order in the World’s Oceans (Brill 2017) 409, 421.

‘Roles and Responsibilities’ (Hellenic Coast Guard) <hcg.gr/en/organization/duties> accessed
8 August 2023.

83



KIYAK 81

arising from international law in the fields of maritime safety and security, search
and rescue and protection of the marine environment. In addition to these, these
organizations are tasked with other issues such as combating smuggling,
protecting national borders and maritime areas, and preventing illegal migration
within the framework of national interests, but their mandate can be further
diversified within the scope of national laws.

At this point, it can be criticized that the areas of duty of coast guard
organizations vary widely from one country to another and that these
organizations are often assigned a large number and wide range of tasks.
Maritime safety and security itself is a broad field that requires capacity and
expertise. Therefore, in order not to disrupt their main duties, the diversity in the
areas of duty of coast guard organizations should be reduced, and the task of
conducting the representation of all institutions of a state in maritime areas
should not be imposed on these organizations.

On the other hand, it may be thought that a sharper separation of coast guard
organizations, which are tasked with enforcing international and national laws at
sea, from naval forces, which are organized for combat purposes, may contribute
to reducing the possibility of tensions and conflicts that may arise between
countries, especially in disputed waters. For this purpose, a solution may be to
thicken the currently blurred line between the coast guard and the navy in
international law and to prevent the allocation of warships with high combat
power to coast guard organizations.

In the future, it is clear that as long as the mobility of goods and passengers at
sea, the use of natural resources and competition between states continue to
increase, coast guard organizations will be needed more to ensure the
enforcement of the regulations in international law regarding maritime safety and
security. As a result, it is considered that it would be beneficial for maritime
states and international organizations to take initiatives to introduce definitions,
distinctions and framework provisions regarding coast guard organizations in
international law and to increase the opportunities for cooperation among these
organizations.
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