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Miisterek avarya deniz ticareti hukukunun en eski kurumlarindan biri olmasina karsin
milletlerarasi alanda ve Tiirk Hukuku’nda yabancilik unsuru barindiran miisterek avarya
uyusmazliklarina uygulanacak hukuk konusunda baglama kurali ihtiva eden herhangi bir
milli/milletlerarast diizenleme bulunmamaktadir. S6z konusu bosluk sebebiyle miisterek
avarya uyusmazliklarinda uygulanacak hukuk, genel olarak mahkeme kararlari ve
doktrin goriisleri 1s18inda tartisilagelmistir. Tiirk doktrininde ge¢misten giiniimiize
miisterek avaryaya iliskin kanunlar ihtilafi meseleleri konusunda birtakim
degerlendirmeler yer alsa da yapilan incelemelerin ¢ok sinirli oldugu ve kanunlar ihtilafi
perspektifinden degerlendirildiginde eksik ve/veya hatali noktalar barindirdig:
goriilmiistiir. Calismada s6z konusu eksikliklerin giderilmesi ve hatali buldugumuz
noktalara dikkat ¢ekilerek yeni onerilerde bulunulmasi amaglanmaktadir. Bu dogrultuda
deniz ticareti hukukuna 6zgii bir sorumluluk olarak nitelendirdigimiz miisterek avarya
uyusmazliklarinda uygulanabilecegi diisiinlilen 6zel bir baglama kurali Onerilmeye
calistlmistir. Baglama kuralini olustururken ise miisterek avaryanin mahiyetini goz
oniinde bulundurarak ve kanunlar ihtilafi hukukunun temel kriterlerinden de hareketle
birtakim incelemeler yapilmis; uygulamada York-Anvers Kurallari’na ve dispe¢ yerine
yapilan gondermelerin kanunlar ihtilafi hukuku agisindan durumu degerlendirilmistir.
Caligmada yabancilik unsuru barindiran miisterek avarya uyusmazliklari ele
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alindigindan miisterek avarya statiisliniin yani sira dispe¢ ve zamanasimi statiisii ile
garame paymin gemi alacaklist hakki taniyip tanimadiginin hangi hukuka gore
belirlenecegi sorularina da cevaplar aranmistir. Bunun disinda milletlerarast usul
hukukuna iligkin meseleler ise kapsam dis1 birakilmistir.

Anahtar Kelimeler: *Miisterek Avarya eUygulanacak Hukuk eDispe¢ *York-Anvers
Kurallar1 eBaglama Kurali

ABSTRACT

Although general average is one of the oldest institutions of maritime law, there is no
national/international regulation containing a binding rule on the law applicable to
general average disputes that have a foreign element in international and Turkish Law.
Due to the aforementioned gap, the applicable law in general has been discussed in the
light of court decisions and doctrinal thoughts. Although there have been some
evaluations in the Turkish doctrine on the conflict of laws issues from past to present, it
has been observed that these evaluations are very limited and/or contain incomplete
and/or erroneous points when evaluated from a conflict of laws perspective. In this study,
it is aimed to eliminate these deficiencies and to make new suggestions by drawing
attention to the points that seem erroneous. In this respect, it’s proposed a special binding
rule that we think can be applied to the disputes over general average, which it’s
characterized as a form of liability specific to maritime law. Since the study deals with
general average disputes with a foreign element, answers have been sought to the
questions of the status of general average, as well as the status of dispatch and of
limitations. Apart from these, issues related to international procedural law are left out
of the scope.

Keywords: *General Average *Applicable Law eAdjustment *York-Antwerp Rules
*Binding Rule

GIRIS

Cok Dbiiyiikk bir bolimii yabancilik unsuru barindiran deniz ticareti
uyusmazliklarinda taraflarin hukuki gilivenlik ve Ongoriilebilirlik ihtiyaclart
azzmsanmayacak derecede yiiksektir. Bu suretle deniz ticareti hukuku, milli
hukuklarin yani sira milletlerarasi sézlesmelerle diizenlenmis bir disiplin olarak
karsimiza ¢ikmaktadir. Deniz ticareti hukukunun arzuladigi hukuki
Ongoriilebilirligin tam ve eksiksiz bir bicimde saglanmasi igin yalnizca maddi
hukuk kurallarinin degil, aym1 zamanda kanunlar ihtilafi hukuku disiplininin

konusunu olusturan baglama kurallarinin da ayni dlglide yeknesaklagtirilmasi
olduk¢a 6nemlidir.

Bununla birlikte gilinlimiizde miisterek avarya uyusmazliklar1 konusunda
baglama kurallarmin yeknesaklagtirilmas1 bir yana, maddi hiikiimler iceren
baglayici bir diizenleme dahi bulunmamaktadir. Halbuki yabancilik unsuru
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barindiran miisterek avarya uyusmazliklarinda kanunlar ihtilafi meselelerinin
¢oziimii konusunda saglanacak belirlilik, ayni zamanda, deniz ticareti
hukukunda ihtiya¢g duyulan hukuki giivenlige ve Ongoriilebilirlige hizmet
etmektedir.

Hukuki Ongoriilebilirligin saglanmas1 adina bu g¢alismada genel itibariyle
miisterek avarya uyusmazliklarinin kanunlar ihtilafi boyutu ele alimmistir. Zira
Tirk Hukuku’'nda yabancilik unsuru barindiran miisterek avaryaya
uyusmazliklarina uygulanabilecek nitelikte bir baglama kurali mevcut degildir.
Bu itibarla iki boliimden olusan ¢aligmanin ilk boliimiinde miisterek avarya
kurumu hakkinda genel bilgiler verilerek niteligine iligkin doktrin goriisleri
ortaya konulmus; ikinci boliimde ise vasiflandirma ile birlikte miisterek
avaryaya, dispece, zamanasimina ve garame paymin gemi alacagi teskil edip
etmedigine yoOnelik uygulanacak hukuka iliskin degerlendirmeler yapilmistir.
Sonug¢ boliimiinde ise yeni bir baglama kurali Onerisinde bulunulmustur.
Milletleraras1 usul hukukunun konusunu olusturan dispe¢ raporuna itiraz,
yargilama usulil, dispe¢ raporunun baglayiciligi ve Ozellikle milletlerarasi
tahkimle ilgili meseleler ¢aligmanin kapsami diginda birakilmigtir.

I. DENiZ TICARETI HUKUKU MUESSESESI OLARAK MUSTEREK
AVARYA

1. Tanimi, Ortaya Cikisi, Unsurlar: ve Dispe¢

Miisterek avarya deniz ticareti hukukuna 6zgii en eski kurumlardan biridir. Genel
olarak deniz tagimacilifinin basladigi andan itibaren tarihi bir gelisim i¢inde
oldugu kabul edilmektedir'.

Bu dogrultuda miisterek avaryanin deniz hukukunun en eski, en orijinal ve en az degisen
kurumu oldugu belirtilmekte, ortaya ¢ikist ise Antik Cag’da Rodos Devleti’nin denizcilik
teamiillerine ve ardindan yazili olarak Roma Hukuku’na kadar dayandirilmaktadir. Ayrintili
bilgi i¢in bkz. Haydar Arseven, Miisterek Avaryalar I Umumi Prensipler ve Miinferit Miisterek
Avarya Halleri (Mentes Kitabevi 1961) 3 vd.; Sami Okay, ‘Miisterek Avarya Hukukunun Kisa
Bir Tarihgesi® (1959) 24(1-4) Istanbul Universitesi Hukuk Fakiiltesi Mecmuast 289 vd.;
Fahiman Tekil, Tiirk Hukukunda Miisterek Avarya (Kutulmus Matbaasi 1965) 21 vd.
(Miisterek Avarya); Richard Lowndes ve George Rupert Rudolf, General Average and York-
Antwerp Rules (B. 13, Sweet & Maxwell 2008) 1 vd.; N. Geoffrey Hudson ve Michael D.
Harvey, The York-Antwerp Rules (B. 4, Informa Law 2018), 3 vd.; Adil Izveren, Nisim Franko
ve Ahmet Calik, Deniz Ticareti Hukuku (Adalet Matbaacilik 1994), 346; Bent Nielsen, ‘Law
of General Average’, David Josepth Attard vdi. (eds), The Imli Manual on International
Maritime Law (B. 1, Oxford University Press 2016) 514; William Tetley, International
Maritime and Admiralty Law (International Shipping Publications 2002) 365 vd.; Patrick Jr.
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Bilindigi iizere deniz tasimaciligiin dogas1 geregi gemi, yiik ve navlun; seferin
baglamasindan sona ermesine kadarki siirecte beklenmedik tehlikelerle karsi
karsiyadir. Bu tip bir tehlike vuku buldugu takdirde tehlikenin bertaraf edilmesi
amaciyla gemiden ve/veya yiikten (veya yiikiin bir kismindan) fedakarlik
yapilmas1 gerekebilir. Miisterek avarya s6z konusu tehlikelerden kurtulmak
maksadiyla yapilan hareketler sonucunda ortaya ¢ikan masraflarin ve feda edilen
degerler neticesinde meydana gelen zararlarin ilgililer arasinda paylastirilmasini
konu edinen bir sorumluluk tiiriidiir’. Gemi, yiik ve navlun arasindaki kader
birliginin bir sonucu olarak her ilgilinin kendi zararma kendisinin katlanmasi
hakkaniyet ve esitlik ilkelerine aykir1 goriilmiis; bunun bir sonucu olarak
miisterek avarya sorumlulugu ortaya ¢ikmugtir’.

Miisterek avarya hareketinden bahsedebilmek i¢in birtakim unsurlarin bir arada
bulunmasi gereklidir. 11k olarak gemi, yiik ve navlun ortak bir deniz sergiizestine
atilmalidir. ikinci olarak gemiyi, yiikii ve navlunu tehdit eden ortak bir tehlike
bulunmalidir. Ugiincii olarak geminin ve yiikiin kurtarilmasi amaciyla
olaganiistii bir fedakarlik yapilmalidir. Dordiincii olarak yapilan fedakarlik
makul olmalidir. Son olarak (tartigmali olmakla birlikte) yapilan fedakarlik

Johnson, ‘A Comparison of General Average Law and the Status of Average Adjusters in
Sweden and United States’ (1981) 12(3) Journal of Maritime Law and Commerce 363 vd.;
Didem Algantiirk Light, York Anvers Kurallari 2004 Miisterek Avarya (B. 2, Arikan Basim
Yaymm 2006) 3 vd.; Ergon Cetingil, Rayegin Kender ve Samim Unan, Miisterek Avarya
Huluku (B. 1, On 1ki Levha Yayincilik, 2011) 7 vd.; Emine Yazicioglu, Rayegan Kender ve
Ergon Cetingil, Deniz Ticareti Hukuku (B. 15, Filiz Kitabevi 2020), 447; Cemaleddin Yavasca,
Deniz Ticareti Hukuku Deniz Kazalart ve Deniz Sigortalar: (B. 1, Beta Basim 1993), 62 vd.;
Jolien Kruit, General Average, Legal Basis and Applicable Law the Overrated Significance of
York-Antwerp Rules (B. 1, Paris Legal Publishers 2017) s. 21 vd.; Elif Vildan Keskinkilig,
‘1864 Ticaret-i Bahariye Kanunnamesi’nden Giiniimiize Miisterek Avarya’ (Yiiksek Lisans
Tezi, Akdeniz Universitesi 2020) 3 vd. Rodos Hukuku’na yénelik degerlendirmeler ve Roma
Hukuku iizerindeki etkisi hakkinda bkz. Ipek Sevda Sogiit, ‘A Synoptic Overview of the
Rhodia De lactu’ (2017) 23(3) Marmara Universitesi Hukuk Fakiiltesi Hukuk Arastirmalar
Dergisi 209 vd.

2 Tekil, Miisterek Avarya, 20; Fahiman Tekil, Deniz Hukuku (B. 6, Alkim Yaymevi 2001), 380;
Cetingil, Kender ve Unan, 1. Nitekim Tekil, miisterek avarya garamesine istirakin bir borg;
borcun ise bir sorumluluk dogurdugunu ve miisterek avarya kurumu ozelinde yapilacak
tespitin aslen sorumlulugun kaynagini bulmak oldugunu belirtmektedir. Tekil, Miisterek
Avarya, 16.

3 Mehtap Civir Engin, ‘6102 Sayili Tiirk Ticaret Kanunu ve Miisterek Avarya’ (2012) 18(2)
Marmara Universitesi Hukuk Fakiiltesi Hukuk Arastirmalari Dergisi 508.
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faydali bir sonug vermeli, diger bir deyisle gemiyle birlikte yiikiin en azindan bir
kisminin kurtarilmasi gereklidir®.

Miisterek avarya olaymin tespiti ve miisterek avarya teskil eden zarar ve
masraflarin gemi, yiikk ve navlun arasinda paylastirilmasi islemine dispeg; s6z
konusu paylastirmanin yer aldig1 belgeye ise dispe¢ raporu adi verilmektedir.
Dispe¢ raporunun kesinlesmesinin ardindan her ilgili, kendi zararina kendisi
katlanmak yerine raporda gosterilen garame payi tutarinda miisterek avaryadan
alacakli ya da miisterek avaryaya borglu olmaktadir®. Dispeg tasdikine iliskin
mahkeme kararinin kesinlesmesiyle birlikte rapor ilam niteliginde belge halini
almakta ve alacaklarin tahsili bu yolla saglanmaktadir.

2. Hukuki Niteligi

Miisterek avarya sorumlulugunun hukuki niteligi, baglama konusunun tespiti ve
uygulanacak baglama kuralinin belirlenmesi bakimindan biiyiikk bir 6neme
sahiptir. Ornegin miisterek avaryanin sebepsiz zenginlesme niteliginde oldugu
kabul edilirse tatbik edilecek baglama kurali 5718 Sayili Milletlerarasi Ozel
Hukuk ve Usul Hukuku Hakkinda Kanun’un’ (MOHUK) 39. maddesiyken;

4 Miisterek avaryanin unsurlar1 hakkinda ayrica bkz. Arseven, 30 vd.; Tekil, Miisterek Avarya,

33 vd.; Fehmi M. Ulgener, Carter Sozlesmeleri I- Genel Hiikiimler Sefer Cartert Sozlesmesi
(B. 1, Der Yaymlar1 2000) 532 vd.; Nielsen, 516 vd.;Tetley, 365 vd.; Biilent S6zer, Deniz
Ticareti Hukuku — II (B. 1, Vedat Kitap¢ilik 2016) 11 vd.; Aleka Mandaraka-Sheppard,
Modern Maritime Law, C. 2 (B. 3, Informa Law 2013) 660 vd.; Yazicioglu, Kender ve Cetingil,
450 vd.; Izveren, Franko ve Calik, 348 vd.; Yavasca, 66 vd.; Hac1 Kara, Deniz Ticareti Hukuku,
(B. 1, On iki Levha Yaymcilik 2020) 316 vd.; Civir Engin, 508, 509; Keskinkilig, 27 vd.

5 Dispeg ve dispe¢ raporu hakkinda bkz. Ulgener, 531-532; Lowndes ve Rudolf, 581 vd.;
Cetingil, Kender ve Unan, 273 vd.; Sozer, 337 vd.; Izveren, Calik ve Franko, 366 vd.; Nielsen,
526 vd.; Yazicioglu, Kender ve Cetingil, 453 vd.; Yavasca, 112 vd.; Kara, 318 vd.; Nil Kula,
‘Tirk Ticaret Kanunu ile York Anvers 2016 Kurallar1 Uyarinca Miisterek Avaryaya
Uygulanacak Hiikiimlerin Degerlendirilmesi ve Ozellikle Zamanagimi Hususu® (2019) 27(3)
Selguk Universitesi Hukuk Fakiiltesi Dergisi 734 vd.

Dispeccinin  diizenledigi dispe¢ raporu belli kisimlardan olusur. ilk olarak raporun
diizenlenmesine sebep teskil eden olay dzetlenerek ilgililerin iddia ve savunmalarina kisaca
yer verilir. Ikinci olarak olaymn miisterek avarya teskil edip etmedigi belirlenir. Olaym
miisterek avarya teskil ettifine kanaat getirildigi takdirde iiciincii olarak alacakli masa
olusturulur. Alacakli masada yapilan giderler ve feda edilen degerler yer alir. Dordiincii olarak
ise bor¢lu masa tespit edilir. Bor¢lu masada geminin, yiikiin ve navlunun sefer sonrasindaki
degerleri belirlenir. Son boliimde ise alacaklt masanin bor¢lu masaya boliinmesiyle garame
orani hesaplanarak garame paylarinin tespitiyle birlikte rapor sonuglandirilir. Ayrintili bilgi
icin bkz. Tekil, Miisterek Avarya, 287 vd.; Lowndes ve Rudolf, 596 vd.; Cetingil, Kender ve
Unan, 276 vd.

7RG 12.12.2007/26728.
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haksiz fiil olarak kabul edilmesi durumunda ise 34. maddenin tatbiki giindeme
gelecektir.

Miisterek avaryadan dogan sorumlulugun niteligine yonelik ge¢misten
giiniimiize ¢esitli goriisler ortaya atilmigtir®. Bu goriislerden ilki garameye
istirakin navlun so6zlesmesinden dogdugunu, buna karsin yiik sahipleri
arasindaki alacak-borg iligkisinin nispi nitelikli sézlesme sorumluluguyla tek
basina agiklanamayacagini’ belirtmektedir. lgililer arasindaki sorumlulugu
tehlike sorumlulugu niteliginde goren bu goriis, navlun sozlesmesinin tehlike
sorumlulugunu da igerisinde barindirdigin1 6ne siirmektedir. Son olarak
miisterek avaryada idaresi kaptana ait olan bir otakligin mevcut oldugu da ifade
edilmektedir'®.

Miisterek avaryanin niteligine iliskin diger bir gorilis hukuki iligkiyi tasitanlarla
donatan arasindaki sozlesmeden kaynagimi alan ve tehlike aninda kaptanin
yetkili oldugu konusunda wuzlasi sagladiklart bir vekalet iliskisine
dayandirmaktadir. S6z konusu goriis doktrinde miisterek avarya iliskisinin bir
objektif sorumluluk hali oldugu, halbuki vekalet iligskisinde kaptanin yalnizca
tedbirli ~ davranmamasi  halinde  sorumlu  tutulabilecegi  yoniiyle
elestirilmektedir''.

Doktrindeki bir diger goriis, miisterek avaryada kurtulan degerlerin fedakarlik
yapilan degerler karsisinda haksiz bir bicimde zenginlestigini ve bu sebeple
sorumlulugun kaynaginin sebepsiz zenginlesme oldugunu one siirmektedir'.
Sebepsiz zenginlesme teorisi, her kurtarilan veya feda edilen degerin garameye
her daim katilmadig1'?, miisterek avarya iliskisinde zenginlesme ve fakirlesme
arasindaki illiyet baginin sebepsiz zenginlesmenin aksine her somut olayda net

8 Bu konudaki gesitli goriislerin tarihsel siireg igerisinde aktarilmasi hakkinda bkz. Lowndes ve
Rudolf, 9 vd.

®  Francis D. Rose, General Average Law and Practice, (B. 3, Informa Law 2018) 10; Kruit, 70.

10 Arseven, 21; Cetingil, Kender ve Unan, 4-5. Fransiz Hukukgu Ripert’in goriisii ve bu goriise
yonelik elestiriler hakkinda ayrintili bilgi icin bkz. Tekil, Miisterek Avarya, 35 vd. Ingiliz
doktrininde s6zlesmesel sorumlulugu benimseyen goriisler hakkinda bkz. Lowndes ve Rudolf,
12-13.

"' Ingiliz Hukuku’nda benimsendigi belirtilen gériis hakkinda ayrintili bilgi igin bkz. Tekil,
Miisterek Avarya, 44-45; Lowndes ve Rudolf, 10 vd.; Sozer, 34-35.

12 Fransiz Hukuku’nda benimsendigi belirtilen goriis hakkinda ayrintili bilgi i¢in bkz. Arseven,

21; Tekil, Miisterek Avarya, 45-46; Cetingil, Kender ve Unan, 4-5; Sozer, 33. Ayrica bkz.

Rose, 7.

Arseven, 22; Cetingil, Kender ve Unan, 4.
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bir bicimde ortaya konamayacagi'*, miisterek avarya sorumlulugunun
kendisinden ¢ok daha sonra ortaya g¢ikan sebepsiz zenginlesme kuramiyla
agiklanmasinin dogru olmadig1 sebepleriyle elestirilmektedir'.

Yukaridaki goriiglere ek olarak doktrinde fedakarligin denklestirilmesi teorisine
de bagvurulmaktadir. Bu goriise gore miisterek avarya olayimnda ortak bir tehlike
hali mevcut olup zorunluluk halinin bir goériiniimii olarak kaptan, iistiin
degerlerin korunmasi adina bir kisim degerlerden fedakarlik etmektedir'®. Ancak
s0z konusu benzerlige ragmen belli sakincalara da isaret edilmektedir. Nitekim
fedakarligin denklestirilmesinde ¢atisan iki ¢ikardan iistiin olan tercih edilmekte,
diger ¢ikar ise bu ugurda feda edilmektedir. Ancak miisterek avaryada gemi ve
yiik arasinda ¢ikar ¢atismasinin tam aksine bir ¢ikar birligi mevcuttur'’.

Giliniimiizde miisterek avaryanin niteliginin diger hukuk dallarindaki kurumlarla
aciklanmasinin yerinde ve gerekli olmadig1'®, miisterek avarya sorumlulugunun
son derece ayrmtili ve uygulamanin ihtiyaglarina cevap verecek nitelikte
kurallarla belirlendigi hakli bir bi¢imde belirtilmektedir. Bu dogrultuda miisterek
avarya deniz ticareti hukukuna 6zgili ve gemi ile yiik arasindaki kader birligine
dayanan 6zel bir sorumluluk tiirii olarak karsimiza ¢ikmaktadir'®.

14 Tekil, Miisterek Avarya, 46-47; Sozer, 33.

Cetingil, Kender ve Unan, 4.

16 Thsan Ulusan, Medeni Hukukta Fedakarligin Denklestirilmesi Ilkesi ve Uygulama Alan: (Ek
]?tilﬁm ile Giincellestirilmis 2. Tipk1 Basi, Vedat Kitap¢ilik 2012) 117; Cetingil, Kender ve
Unan, 6.

Ulusan, 118; Cetingil, Kender ve Unan, 6. Benzer yonde birtakim elestiriler icin bkz. Sozer,
33-34.

Arseven, 23; Erdogan Goger, Deniz Ticaret Hukukundan Dogan Kanunlar Ihtilafi (B. 1,
Senyuva Matbaas1 1969) 135; Kruit, 53; Sozer, 37.

19 Arseven, 23; Tekil, Miisterek Avarya, 49; Goger, 135 vd.; Lowndes ve Rudolf, 16-17; Cetingil,
Kender ve Unan, 7; Yavasca, 142; Kara, 315. Ayn1 goriiste olmakla birlikte Sézer, miisterek
avaryanin soz konusu mahiyetini ‘menfaat istiraki teorisi’ olarak adlandirmaktadir. Sézer, 36-
37. Ingiliz doktrininde miisterek avarya sorumlulugunun genel denizcilik hukukundan
dogduguna yonelik benzer goriisler igin bkz. Lowndes ve Rudolf, 13-15. Ingiliz
mahkemelerinin sézlesmesel sorumlulugu reddeden kararlar igin ayrica bkz. Kruit, 69 vd.
Miisterek avaryanin, Tiirk Hukuku’ndaki iyi niyet ve diiriistliik kuralina benzeyen ‘dogal
adalet’ anlayisindan ortaya ¢iktigina; kurumun vekalet ya da sebepsiz zenginlesme gibi
teorilerle aciklanamayacagna iliskin goriisler hakkinda bkz. Mandaraka-Sheppard, 654; Kruit,
52 vd.
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3. TTK’nin Miisterek Avaryaya iliskin Hiikiimleri

Tiirk Hukuku’nda miisterek avarya konusundaki baslica diizenleme 6102 Sayil
Tiirk Ticaret Kanunu’nun®® (TTK) Besinci Kitabi’'min “Deniz Kazalar1” isimli
Besinci Kisminin Birinci Boliimii’ndeki 1272 vd. maddeleridir.

TTK’nin 1272/3. maddesinde miisterek avarya garamesine giren zararin ve
giderlerin gemi, yiik, navlun ve diger esya arasinda Birinci Boliimdeki
maddelere gore paylasilacagi hitkkme baglanmistir. TTK’ nin “Uygulanacak
Kurallar” baghikli 1273/1. maddesinde ise taraflarca bagka bir husus
kararlagtirilmamis oldugu takdirde miisterek avarya garamesinin, Milletlerarasi
Denizcilik Komitesi?' (Comite Maritime International — CMI) tarafindan
hazirlanarak Tiirk¢e’ye cevrilip yayimlanmis olan en son tarihli York-Anvers
Kurallari’na (YAK) tabi oldugu diizenlenmistir.

Genel olarak YAK miisterek avarya konusunda eskilerden beri siiregelen
yeknesaklastirma ¢alismalarmin en 6nemli iiriiniidiir*>. Deniz tasimacilig
uygulamasinda genellikle konismentolarda veya carter partilerde “Miisterek
avarya halinde dispe¢ Londra’da ... tarihli York-Anvers Kurallar: uyarinca
yapilacaktir” tarzi ifadeler yer almaktadir. YAK baglayici bir metin olmamasina
karsin, miisterek avaryaya iliskin uyusmazliklarin ¢6ziimiinde bugiin neredeyse
tim tasima sozlesmelerinde veya konismentolarda kendisine gondermede
bulunulmaktadir®. 2016 YAK, hali hazirda en son tarihli YAK metnidir ve
Hazine ve Maliye Bakanlig1 tarafindan Tiirkge’ye cevrilerek 19.02.2019 tarihli
ve 30691 sayili Resmi Gazete’de yayimlanmistir.

TTK’nmn 1273/1. maddesi geregi Tiirk Hukuku bakimindan taraflarca aksi
kararlastirilmamigsa miisterek avaryaya iligkin uyusmazliklarda 2016 YAK

20 RG 14.02.2011/27846.

2l Milletleraras1  Denizcilik Komitesi’nin ~ kurulusu  ve tarihgesi hakkinda  bkz.
<https://comitemaritime.org/about-us/history/> s.e.t. 19 Agustos 2024.

Miisterek avaryayi diizenleyen milli hukuklar arasindaki farkliliklarin 6nlenmesi amacryla
yapilan ¢aligmalarin bir iiriinii olan York-Anvers Kurallari, ismini 1864 yilinda Birlesik
Krallik’in York sehrinde ve 1877 yilinda Belgika’nin Anvers sehrinde diizenlenen konferanslar
sonrasinda almistir. York-Anvers Kurallar1 6zellikle 1994 yilindan itibaren Uluslararasi
Denizcilik Orgiitii (Comite Maritime International-CMI) tarafindan gesitli dsnemlerde revize
edilmektedir. Son giincel metin 2016 yilinda diizenlenmis olmakla birlikte 2022 yilinda ¢esitli
degisikliklere ugramistir. YAK’1n Ingilizce metinleri icin bkz.
<https://comitemaritime.org/work/york-antwerp-rules-yar/> s.e.t. 11 Aralik 2023. YAK’n
tarihsel siireci hakkinda ayrintil bilgi igin bkz. Algantiirk Light, 6 vd.; Lowndes ve Rudolf, 43
vd.; Kruit, 32 vd.; Keskinkilig, 9 vd.

23 Nielsen, 515.
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uygulanmaktadir. YAK’ta bosluk bulunmasi halinde ise TTK’nin miisterek
avaryaya iliskin diger hiikiimleri gegerli olacaktir*. Dolayisiyla s6z konusu
maddenin gondermesi neticesinde 2016 YAK, Tiirk Hukuku bakimindan
baglayic1 bir nitelik kazanmistir®’.

TTK’nin migsterek avaryayla ilgili diizenlemesine bakildiginda kanun
koyucunun, genel itibariyle, YAK ile uyum gézetme amacini tagidigi kolaylikla
sOylenebilir. YAK diizenlemelerinin biiyiik bir kismi miisterek avarya
garamesine hangi zararlarin ve masraflarin girdigini belirlemektedir. Kald1 ki
TTK’nin 1273/1. maddesi de garamenin YAK’a gore tespit edilecegini agik bir
bigimde belirtmektedir. Bunun diginda TTK’daki miisterek avarya hiikiimleri
genel itibariyle miisterek avarya iligkisinin taraflarini, garame alacaklari
iizerindeki rehin ve hapis haklarmi, teminati ve dispe¢ konusundaki birtakim
maddi ve usuli diizenlemeleri icermektedir®.

II. MUSTEREK AVARYAYANIN KANUNLAR IHTILAFI HUKUKU
BAKIMINDAN DEGERLENDIRILMESI

1. Deniz Ticareti ve Kanunlar Ihtilafi Hukuku Arasindaki Iliski

Deniz tagimaciliinin  uluslararas1 bir faaliyet olmasi, ortaya ¢ikan
uyusmazliklarin ¢ok biiyiik bir boliimiiniin yabancilik unsuru igermesine yol

24 S¢z konusu hiikiimlere yonelik elestiriler icin bkz. Cetingil, Kender ve Unan, 291 vd.

Aym yonde bkz. Kula, 732. Tiirkiye ile birlikte Danimarka, Ispanya, Arjantin, Hollanda,
Isvi(;re, Liiksemburg, 1sveg:, Finlandiya ve Norve¢ devletlerinin de YAK metinlerini i¢
hukuklarina aktardiklar belirtilmektedir. Marcos Aurelio De Arruda, ‘General Average is a
Necessity’ (2022) 13(2) Beijing Law Review 347; Kruit, 107. 2016 YAK’1n 2016 metinleri
hakkinda bkz. Diden Algantiirk Light, “York Anvers Kurallar1 2016°, (2016) 22(2) Marmara
Universitesi Hukuk Fakiiltesi Hukuk Arastirmalar1 Dergisi 205 vd.; Didem Algantiirk Light,
“York Anvers Kurallar1 2016, Revizyon Calismalarina Iliskin Degerlendirmeler’, (2016) 22(3)
Marmara Universitesi Hukuk Fakiiltesi Hukuk Arastirmalar1 Dergisi 191 vd. 2004 YAK metni
icin ayrica bkz. Didem Algantiirk Light, “York-Anvers Kurallar1 2004 Hakkinda Genel Bir
Inceleme’ (2004) VII(3-4) Erzincan Binali Yildirim Universitesi Hukuk Fakiiltesi Dergisi, 419
vd.

TTK 6ncesi donem ve TTK’daki hiikiimler hakkinda ayrica bkz. Kerim Atamer, Deniz Ticareti
Hukuku, Cilt 1 (B. 1, On Tki Levha Yaymcilik 2017) 489, 490. YAK ta ve TTK’da yer alan
miisterek avarya tanimi da benzer olup aradaki tek fark YAK Kural A’nin birinci fikrasinda
‘malvarlig1 degerleri’ olarak ifade edilen unsurun TTK’da ‘gemi, yiik, diger esya ve navlun’
seklinde YAKa kiyasla daha siirlayici bir bigimde diizenlenmis olmasidir. Miisterek avarya
hareketi tanimi1 bakimindan da YAKa atif yapilmasi sistematik bakimdan daha uygun olabilir.
Buna karsin TTK’da tehlikenin etki ettigi malvarlif1 degerleri de genis bir bicimde
yorumlanmaya miisaittir ve bu yonden tanim YAK diizenlemesine paraleldir. Benzer yonde
bkz. Kula, 734. 2004 YAK ile TTK tasarisindaki tanimin benzer oldugu yoniinde ayrica bkz.
Algantiirk Light, 95, 96.
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acmaktadir. Yabancilik unsuru tagiyan tiim deniz ticareti hukuku uyusmazliklari
da kanunlar ihtilafi hukukuyla iliski icerisindedir. iki disiplin arasindaki iliski,
deniz ticareti hukukunda c¢ok eskiden beri siiregelen yeknesaklagtirma
caligmalarma karsin artarak devam etmektedir?’. ki disiplin arasindaki iliskinin
artmasinin sebepleri arasinda -teknolojide gelisime de paralel bir bi¢imde-
gemilerin eskisine nazaran deniz tehlikelerine karsi daha direngli ve taginacak
yiik miktar1 bakimimdan oldukg¢a hacimli olmasi sayilabilir. Bunun bir sonucu
olarak ¢ok daha uzak limanlara yolculuk eden gemilerle tek bir seferde pek cok
iilkeyle baglantili hukuki iliskiler yapis1 ortaya ¢ikmaktadir.

Gegmigsten beri siiregelen yeknesaklastirma caligmalarina ragmen giliniimiizde
tiim diinyada gegcerli olan tekmil bir maddi deniz ticareti hukuku diizeninden
bahsetmek miimkiin degildir. Bu tip bir diizen kurulmadig1 miiddet¢e yabancilik
unsuru igeren uyusmazliklar bakimindan deniz ticareti hukuku, kanunlar ihtilafi
hukukuna ihtiyag duyacaktir. Ote yandan hali hazirda deniz tasimaciligina dzel
baglama kurallar1 ihtiva eden kaynak bakimindan milletleraras1 nitelikli
baglayic1 bir diizenleme de bulunmamaktadir. Yabancilik unsuru barindiran
uyusmazliklarda, MOHUK’un 1/2. maddesi uyarmca milletlerarasi
sozlesmelerin  diizenlemedigi konularda ilk bakilmasi gereken kaynak
mahkemenin veya hakemlerin uygulayacagi baglama kurallar1 olarak karsimiza
cikmaktadir. Hatta taraflar arasindaki hukuk se¢iminin var olup olmadigi ve
gecerliligi dahi uyusmazliga tatbik edilecek baglama kurallarindaki 6zel
hiikiimlere ya da hukuk secimi sozlesmesine uygulanacak hukuka gore
belirlenmektedir.

Bu somut durum karsisinda deniz ticareti hukukunda hedeflenen hukuki
belirliligin ve ongoriilebilirligin tam ve eksiksiz bir bicimde saglanmasi igin
yalmzca maddi hukuk kurallarinin yeknesaklastirilmasi yeterli olmayip aym
zamanda kanunlar ihtilafi hukukunda yer alan baglama kurallarinin da aym
sekilde yeknesaklagmas1 gerekir’®. Hatta iki disiplin, yeknesaklastirma amaci
0zelinde bir madalyonun iki yiiziinii temsil etmektedir.

Miisterek avaryanin tarihsel gelisimi, kanunlar ihtilafi hukukuyla olan iliskisine
de 151k tutmaktadir. Yeknesaklastirma c¢abalarinin heniiz istenilen seviyede
olmadig1 on dokuzuncu ylizyilda miisterek avaryaya iligkin her bir devletin
hukuk diizenindeki farkli uygulamalar ¢ok biiyiik bir sorun olarak ortaya

27 Halbuki deniz ticaretine iliskin maddi hukuk kurallarinin yeknesaklastig1 olgiide kanunlar

ihtilafi hukukuna olan ihtiyacin azalmasi beklenir.
28 Aymi yonde bkz. Kruit, 191.
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cikmistir. Bu sebeple miisterek avarya konusunda tektip bir diizenlemenin
yapilmasinin kaginilmaz oldugu kabul edilmistir®. Ne var ki bu konuda baglama
kurallari ihtiva eden birtakim taslak s6zlesme metinleri hazirlansa da s6z konusu
diizenlemeler ya hi¢ imzaya a¢ilmamis; ya da imzaya acilsa dahi ¢ok az devlet
tarafindan kabul gérmiistiir™.

Yirminci ylizyilin baglarinda YAK ¢aligmalarinin hiz kazanmasiin ardindan bu
kurallar milletlerarasi deniz tasimaciliginda o denli benimsenmistir ki miisterek
avarya konusunda baglama kurali ihdas etmeye gerek kalmadigi, zira her
haliikarda uyusmazligin tek bir maddi hukuk diizenlemesine tabi olacagi
diisiincesinin hakim olmaya basladig1 ifade edilmistir’'. Ancak YAK, basta
dispe¢ ve dispegginin durumu olmak {izere garame pay1 alacaklisinin kimler
olabilecegi ve miisterek avarya alacaginin gemi alacaklis1 hakki bahsedip
bahsetmeyecegi gibi konularda bosluklar icermektedir’”. Bu gibi birtakim
sebeplerle yirminci ylizyilin baglarinda hakim olan diisiincenin, ikinci yarisindan
itibaren degigsmeye basladigi ve gilinlimiizde miisterek avaryanin mahiyetinin
belirlenmesi ve baglayic1 olmayan diizenlemelere yapilan gondermelerin yasal
temellerinin ~ atilmas1  konularindaki ~ goriislerin =~ agirhk  kazandigi
belirtilmektedir’>.

2. MOHUK’ta Yer Alan Baglama Konularimn Miisterek Avarya
Uyusmazlhiklarina Tatbikinin Miimkiin ve Makul Olmamasi

Gegmis donemlerde miisterek avarya sorumlulugunun niteligine iliskin
tartigmalar yasansa da gilinlimiizde miisterek avaryanin en nihayetinde deniz
hukukuna 6zgii bir kurum oldugu goriisii oldukca agirliktadir’®. Zira miisterek
avaryanmn niteligini diger hukuk disiplinlerinden devsirerek agiklamaya caligan
higbir gbriis, iliskinin mahiyetini tam olarak ortaya koyamamaktadir. Ornegin
sorumlulugun temelini navlun s6zlesmesine dayandiran goriis yiik sahiplerinin
kendi aralarindaki iliskiyi agiklayabilmis degildir. Sebepsiz zenginlesme teorisi
ise nedensellik ve garameye istirak edecek degerler bakimindan eksiklikler
barindirmaktadir. Benzer bir bicimde fedakarhigin denklestirilmesi teorisi de
miisterek avaryadaki ortak selamet adma ilgililerin zarara esit bir bigimde

29 Johnson, 366; Kruit, 192.

30 Kruit, 191.

31 Kruit, 192.

32 Benzer yonde bkz. Johnson, 367; Sozer, 38-39, 66; Kruit, 64 vd.
3 Kruit, 200.

34 Lowndes ve Rudolf, 16-17.
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katlanma anlayisma ters bir bicimde ilgililerden birinin ya da birkac¢inin
menfaatini Ustlin tutarak bu ugurda diger degerlerin feda edilmesi esasina
dayanmaktadir.

Deniz ticareti uygulamasi ve miisterek avarya iligkisinin dogas1 geregi
uyusmazligin tek bir hukuk diizeni tarafindan idare edilmesi olduk¢a 6nemli bir
gerekliliktir’>. Nitekim miisterek avarya uyusmazliginda donatanla yiik sahipleri
arasindaki iliski navlun sozlesmelerine, yiik ilgilileri ve navlun alacaklilar
arasindaki iligkiler ise haksiz fiil ya da sebepsiz zenginlesmeye dayandirildiginda
tek bir uyusmazliga farkli baglama kurallan tatbik edilerek birden fazla milli
hukuk diizeni s6z sahibi olmaktadir. Ancak bu durum maddi hukuk bakimindan
garameye girecek degerler, garame paylar1 ve zamanasimi siiresi gibi konularda
farkliliklar yaratarak uyusmazligin ¢oziimiinii imkansiz hale getirmektedir.
Bununla birlikte bir boliimii usul hukuku karakterli olsa da maddi hukuk
bakimindan dispe¢ konusunda da tek bir hukuk diizenine baglanmak oldukga
gereklidir. Ozellikle miisterek avarya hareketi sonrasinda dispegi yaptirmaktan
imtina eden kaptan ve/veya donatanin sorumlulugu konusunda farkli hukuk
sistemlerinin farkli kisileri sorumlu tutmasi ya da dispecin yaptirilmasi i¢in farkli
stireler Ongodriilmesi gibi durumlarda ¢6ziimii imkansiz hukuki problemler ortaya
¢ikmaktadir. Bunun yani sira zamanagsimi siiresi bakimindan da miisterek avarya
iligkisinin tek bir hukuka baglanmas1 gerekmektedir. Zira her bir alacakh
bakimindan farkli zamanasimi siireleri Ongoriilmesi alacaklilar arasindaki
esitligi bozan bir durum yaratmaktadir. Halbuki misterek avarya ilgililer
arasinda kurulan bir kader birliginin sonucudur. Dolayisiyla ister alacakli, ister
bor¢lu olsun tiim ilgililerin hak ve sorumluluklar bakimidan esit birtakim
hukuki prensiplere tabi tutulmas1 hukuki iliskinin niteliginin bir geregidir.

Her bir ilgili bakimindan farkli baglama kuralinin uygulanmasi fikri yukarida
goriildiigii izere miisterek avaryadan kaynaklanan uyusmazligin mahiyetine ters
diismektedir. Bunun disinda tiim miisterek avarya iligskisinin MOHUK ’ta yer
alan tek bir baglama kuralina tabi tutulup tutulamayacagi sorusunun da
yanitlanmasi gerekmektedir. Miisterek avaryanin tek basma sozlesmesel bir
sorumluluk tiirli oldugu diisiiniiliirse zarar goren bir yiik sahibinin diger bir yilik
sahibinden olan alacaginda MOHUK taki temel kriter olan karakteristik edimin
ne sekilde belirlenecegi sorusu cevapsiz kalmaktadir®.

35 Aym yonde bkz. Ulgener, 529; Cetingil, Kender ve Unan, 18.

3¢ Tiirk Kanunlar Thtilafi Hukuku’nda sézlesmeye dayali uyusmazliklarda karakteristik edim ve
karakteristik edimin belirlenmesi hakkinda bkz. Ergin Nomer, Devletler Hususi Hukuku
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Miisterek avarya haksiz fiil ya da sebepsiz zenginlesme olarak nitelendirildigi
takdirde ise MOHUK *ta kabul edilen smirli hukuk se¢imi ilkesi taraf iradelerine
aykirilik teskil etmektedir. Zira MOHUK ’ta sebepsiz zenginlesme ve haksiz fiil
konusunda taraflar yalnizca haksiz fiil ya da sebepsiz zenginlesme teskil eden
olay gerceklestikten sonra bir hukuk se¢imi yapabilmekteyken giiniimiizde
neredeyse tiim miisterek avarya iliskilerinde YAK’a yapilan bir géonderme
niteliginde dahi olsa sefer dncesinde bir irade ortaya konmaktadir. Dolayisiyla
miigterek avaryayi bash basina haksiz fiil ya da sebepsiz zenginlesme olarak
vasiflandirmak taraf iradelerine aykir1 ve uygulamayla bagdagsmayan sorunlar
glindeme getirmektedir.

Ayrica miisterek avarya hareketinin agik denizde meydana geldigi durumlarda
MOHUK "un 34/1. ve 34/2. maddelerinde yer alan ika yeri ve zarar yeri baglama
noktalar1  uygulanabilirligini  yitirebilmektedir.  Sebepsiz ~ zenginlesme
bakimindan ise MOHUK "un 39/1. maddesinde zenginlesmeye temel teskil eden
sozlesmesel sorumluluga gidilecek olursa yine yukarida bahsedildigi gibi birden
fazla hukuk diizeninin tatbiki s6z konusu olabilmektedir. Maddenin ikinci
climlesindeki zenginlesmenin gerceklestigi iilke hukuku da agik denizde
meydana gelen miisterek avaryalarda uygulanabilir degildir. Bununla birlikte ika
yeri, zarar yeri ve zenginlesmenin gergeklestigi iilke baglama noktalarinin her
iicli de, miisterek avarya uyusmazliginin ¢éziimiinde oldukca tesadiifi bir nitelige
sahiptir.

Sonug olarak, miisterek avaryanin bagimsiz bir sorumluluk tiirli olarak kabul
edilmesi, uyusmazligin tek bir hukuk diizenince idare edilmesi gerekliligi,
YAK’m miisterek avarya iliskisini tiimiiyle diizenleyen bir metin niteliginde
olmamasi ve MOHUK’taki baglama kurallarinin elverigsizligi karsisinda
yabancilik unsuru barindiran miisterek avarya uyusmazliklarina iliskin bagimsiz
bir baglama kurali ihdas edilmesi gereklidir. Bu dogrultuda g¢aligmanin
devaminda ilk olarak misterek avaryanin vasiflandirilmas1 iizerinde
durulacaktir. Nitekim hakim ya da dispec¢i, uyusmazliga uygulanacak hukuku
ve kurallan tespit etmeden Once miisterek avarya hareketinin mevcut olup

(Yenilenmis 23. Bas1, Beta Bastm 2021) 333 vd.; Giilren Tekinalp, Milletlerarast Ozel Hukuk
Baglama ve Usul Hukuku Kurallar: (Glincellenmis ve Genisletilmis 13. Basi, Vedat Kitapeilik
2020) 289 vd.; Aysel Celikel ve Bahadir Erdem, Milletlerarast Ozel Hukuk (B. 17, Beta Basim
2021) 389 vd.; Vahit Dogan, Alper Cagri Yilmaz ve Lale Ayhan {zmirli, Milletleraras: Ozel
Hukuk (Glincellenmis 9. Baski, Savas Yayinevi 2023) 411 vd.; Cemal Sanli, Emre Esen ve
Inci Ataman-Figanmese, Milletleraras: Ozel Hukuk (B. 10, Beta Basim 2023) 347 vd.; Sibel
Ozel vdi., Milletlerarast Ozel Hukuk (B. 1, On ki Levha Yayincilik 2022) 424 vd.
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olmadigim karara baglamalidir. Sonrasinda ise miisterek avaryada kanunlar
ihtilafi hukukuna yonelik birtakim kriterler ortaya konularak sonu¢ boliimiinde
bagimsiz bir baglama kurali olusturulmaya galisilacaktir.

3. Miisterek Avarya Hareketinin Vasiflandirilmasi

Taraflarca veya mahkemece belirlenen dispecciler, ilk olarak uyusmazlikta
miisterek avarya hareketinin var olup olmadigin1 degerlendirmelidir. Dispe¢
raporuna itiraz edilmesi durumunda ise s6z konusu degerlendirme TTK’nin
1278/3. maddesi uyarinca mahkeme tarafindan yerine getirilmelidir.

Kanunlar ihtilafi hukuku baglaminda miisterek avarya hareketinin mevcut olup
olmadig1 bir vasiflandirma meselesidir’’. Mahkemeler gibi dispecgiler de ilk
olarak miisterek avarya hareketinin mevcut olup olmadigini vasiflandirmalidir.
Hatta hakem-dispecggi olarak atanan kisinin diizenledigi dispe¢ raporunun
baglayici nitelik tagidig: diisiiniildiigiinde, dispeggilerin vasiflandirma metoduna
bagvurmasinin sorumluluklarinin bir geregi oldugu dahi sdylenebilir.

Bu noktada ¢aligmamizin ilk kisminda belirttigimiz yeknesaklastirma amaci
dogrultusunda hareket edilerek lex fori ya da lex causae vasiflandirmadan ziyade
bagimsiz (otonom) vasiflandirma metoduna bagvurulmasi, deniz ticareti
hukukunda aranilan hukuki 6ngdriilebilirligin saglanmasi bakimidan en uygun
¢oziimdiir’®. Nitekim YAK &zii itibariyle her ne kadar baglayici olmasa da
giiniimiizde neredeyse tiim deniz tasimaciliginda kendisine génderme yapilan bir
metin halini almistir. Dolayisiyla dispeggiler ve mahkeme tarafindan yapilacak
vasiflandirmada YAK Kural A’nin birinci fikrasindaki tanimda yer alan unsurlar
degerlendirilmelidir. Dolayisiyla Tiirk hakimi veya Tiirkiye’de bulunan hakem-

37 Miisterek avarya hareketinin mevcut olup olmadigim vasiflandirma degil, uygulanacak hukuk

meselesi olarak gdren goriis i¢in bkz. Sozer, 39. Kanunlar ihtilafi hukukunda vasiflandirma
konusunda bkz. Nomer, 96 vd.; Tekinalp, 36 vd.; Celikel ve Erdem, 74 vd.; Dogan, Yilmaz ve
Ayhan [zmirli, 223 vd.; Sanli, Esen ve Ataman-Figanmese, s. 55 vd.; Ozel vdi, 85 vd.

Bagimsiz vasiflandirmada lex fori veya lex causae gibi i¢ hukuk kurallarma baglanmaktan
ziyade bagimsiz kavramlardan ve mukayeseli hukuktan hareket edilmektedir. Doktrinde tatbik
kabiliyetinin olmadii, igeriginin muglak oldugu ve mahkemelerin is yiikiinti agirlastirdig
elestirileri mevcutsa da YAK ile neredeyse tiim diinyada uygulama birligine sahip olan
miisterek avarya 6zelinde bagimsiz vasiflandirmanin icerigi kolayca belirlenebilir niteliktedir.
Kald1 ki YAK’1n 2016 metninin hali hazirda Tiirk¢e’ye ¢evrilmis olmasi karsisinda Tiirk
hakiminin is yikiiniin agirlastifindan da bahsedilememektedir. Doktrindeki bagimsiz
vasiflandirma metoduna yonelik elestiriler i¢in bkz. Celikel ve Erdem, 83; Dogan, Yilmaz ve
Ayhan Izmirli, 222. Bunun yan1 sira YAK her ne kadar baglayici bir diizenleme olmasa da
doktrinde milletlerarast  sozlesmeler baglaminda yapilan vasiflandirmanin  farkl
yorumlamalarin 6niine gegerek milletleraras: karar ahengine hizmet ettigi de belirtilmektedir.
Hac1 Can, Milletleraras: Ozel Hukuk, (Giincellestirilmis 6. Bask1, Adalet Yaymevi 2023), 215.
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dispegei, miisterek avarya hareketinin vasiflandirilmasinda TTK’nin 1272/1.
maddesindeki unsurlar yerine® Kanun’un génderme yaptizi YAK’m ilgili
maddesini esas almalidir. Esasinda Tiirk Hukuku bakimindan TTK’nin
gondermesiyle YAK’1n da lex fori’nin bir pargasi halini aldigi, YAK ile TTK nin
miigterek avarya tanimlarinin benzer oldugu ve genel kural olan lex fori
vasiflandirmadan ayrilmaya gerek olmadigi One siiriilebilse de bagimsiz
vasiflandirma metodunu tercih sebebi temelde deniz ticareti iligkilerinde
yukarida bahsetdilen kanunlar ihtilafi yeknesakliginin saglanmasi fikrinin bir
iriintidiir. Bu dogrultuda -Tiirk Hukuku’ndaki pozitif diizenlemeler goz oniine
alindiginda uygulamada ¢ok farkli sonuglara yol agmadigi 6ne siiriilebilse dahi-
olmas1 gereken hukuk bakimindan genel bir prensip ortaya koyabilmek adina
miisterek avaryanin vasiflandirilmasinda bagimsiz metodun uygulanmasi
yerindedir.

Sonug¢ olarak YAK Kural A’nin birinci fikrasi* geregince ortak deniz
macerasina atilmis malvarligi unsurlarinin tiimiinii tehdit eden ortak bir
tehlikeden korunmak amaciyla seferin miisterek selameti i¢in bilerek ve makul
bir bi¢imde olaganiistii bir fedakarlik veya harcama yapilmasi halinde miisterek
avarya hareketi olugsmus sayilacaktir.

4. Subjektif Baglama Kurah

MOHUK ’taki baglama kurallarinm elverigsizligi karsisinda miisterek avaryaya
uygulanacak hukuk konusunda bagimsiz bir baglama kurali ihdas edilirken
ozellikle giliniimiiz deniz ticareti uygulamasin1 da gozeterek irade serbestisi
prensibi ekseninde hareket edilmelidir. Nitekim miisterek avarya ilgilileri hukuki
ongortilebilirligin saglanmasi1 bakimindan uygulamada YAK’a ve dispe¢ yerine
bir géndermede bulunmaktadir. Dolayisiyla baglama kuralinda irade serbestisi
prensibinin kanunlar ihtilafi hukukundaki yansimasi olan hukuk se¢imi
serbestisinin kabul edilmesi ve subjektif baglama noktasinda oncelikle hukuk
secimine yer verilmesi gereklidir.

39 Lex fori vasiflandirma metodunu tercih ederek miisterek avarya hareketinin tespitinde TTK nin

1272. maddesindeki tanimin esas alinmasi gerektigine dair bkz. Kerim Atamer, Deniz Ticareti
Hukuku-Deniz Icra Hukuku, Cilt 4 (B. 2, On Iki Levha Yayncilik 2019) 92-93.

“There is a general average act when, and only when, any extraordinary sacrifice or
expenditure is intentionally and reasonably made or incurred for the common safety for the
purpose of preserving from peril the property involved in a common maritime adventure.”
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A. Hukuk Secimine iligkin Temel Kriterlerin Miisterek Avarya
Bakimindan incelenmesi

Deniz ticareti uygulamasi ve sozlesme serbestisinin kanunlar ihtilafi
hukukundaki gériiniimii olan hukuk sec¢imi serbestisi ilkesi temelinde, hukuk
secimine yonelik zaman bakimindan bir kisit getirilmemelidir. Nitekim
glinimiiz uygulamasinda ilgililer pek c¢ok durumda sozlesmede veya
konismentoda miisterek avarya klozlarina yer vermektedir. Bunun bir sonucu
olarak taraflara deniz ticareti uygulamasma aykir1 bir bi¢imde zaman
bakimindan sinirht bir hukuk se¢imi imkén1 taninmamalidir. Diger bir deyisle
taraflar miisterek avarya hareketi ortaya ciktiktan sonra bir hukuk secimi
yapabilecegi gibi dncesinde de bir hukuk seciminde bulunabilmelidir.

Sozlesmesel sorumluluktan farkli ve ayr bir sorumluluk tiirii oldugundan
miisterek avarya klozlarimin, konismentodan veya navlun sozlesmesinden
bagimsiz nitelikte oldugu da gbz oOnilinde bulundurulmalidir. Bu sebeple
taraflarin konigmentoya veya navlun so6zlesmesine uygulanacak hukuku
kararlagtirmalarma karsin miisterek avarya konusunda sessiz kalmalari;
miigterek avarya konusunda da navlun s6zlesmesi veya konigsmento statiisiiniin
uygulanacag anlamina gelmemelidir*'. Diger bir ifadeyle bu tip bir durum tek
basma ortiilii hukuk secimi olarak kabul edilmemelidir**. Zira kanunlar ihtilafi
hukukunda &rtiilii hukuk se¢imi, taraf iradelerinin tereddiide yer vermeyecek bir
bicimde ortaya konulmasi durumunda gegerlilik kazanmaktadir. Bu sebeple
miigterek avaryaya uygulanacak hukuk konusunda ortiilii hukuk se¢iminin
mevcudiyeti somut olaym o6zelligine gore, navlun sézlesmesine uygulanacak
hukuk se¢imine ek olarak diger bir¢cok unsurun da ayni iilke hukukunu isaret
etmesi halinde kabul olunmalidir®.

Siklikla vurgulandigi iizere miisterek avaryanin tek bir hukuka baglanmasi
hukuki iligkinin mahiyetinin bir geregidir. Dolayisiyla birden fazla hukuk
diizenini icerecek sekilde yapilan segimlere cevaz verilmemelidir.

Uygulamada “Miisterek avarya halinde dispe¢ Londra’da ... tarihli York-Anvers
Kurallari uyarinca yapilacaktir” bigiminde tektiplesen miisterek avarya klozlari
bulunmaktadir. Navlun sozlesmelerinde ve konigmentolarda yer alan miisterek

41" Benzer yonde bkz. Lowndes ve Rudolf, 594.
4 Aksi yonde bkz. Sozer, 68.

4 Ortiilii hukuk se¢imi konusundaki kriterler hakkinda bkz. Nomer, 326 vd.; Tekinalp, 283-284;
Celikel ve Erdem, 38§ vd.; Dogan, Yilmaz ve Ayhan Izmirli, 401 vd.; Sanli, Esen ve Ataman-
Figanmese, 327 vd.; Ozel vdi., 413 vd.; Can, 515, 516.
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avaryaya ve dispece yonelik bu tip gondermelerin hukuk secimi sayilip
sayillmayacag da tartisilmalidir.

Roma [ Tiiziigi’niin* giris boliimiiniin on {i¢lincii paragrafinda taraflarca
milletlerarast konvansiyonlara veya milli hukuk diizeni disindaki birtakim
kurallara da géondermede bulunulabilecegi ifade edilmektedir. Buna karsin bu
nitelikteki milletlerarasi model kanunlara ve kurallara veya lex mercatoria ya da
lex maritima olarak adlandirilan yapilagelis kurallarina yapilan géndermelerin
hukuk segimi olarak kabul edilemeyecegi belirtilmektedir®.

Tiirk Hukuku’nda bu konuda agik bir hukuki diizenleme mevcut olmayip
doktrinde genel olarak bu tip seg¢imlerin hukuk se¢imi degil s6zlesme metni
haline getirme/ickinlestirme (incorporation) oldugu kabul edilmektedir*’. Soz
konusu niteligi nedeniyle navlun so6zlesmelerinde ve konismentolarda YAK’a
yapilan géndermeler hukuk secimi teskil etmemektedir*’. Bu goriisten hareket
edildiginde Y AK’ta yer alan diizenlemeler, /ex causae 'nin emredici hiikiimlerine
aykirt olmamak kaydiyla gegerli olmaktadir. Tiirk doktrinindeki goriisler, bir
yaniyla sdzlesmesel sorumluluk nezdinde Roma I Tiiziigii’ndeki diizenlemelerin
Tiirk Hukuku bakimindan bir uzantisidir. Ote yandan her ne kadar navlun
sozlesmelerinde veya konigmentolarda yer verilse de miisterek avarya sézlesme,
haksiz fiil ya da sebepsiz zenginlesmeden bagimsiz (sui generis) bir sorumluluk
tiiridiir. Buna ragmen MOHUK, sistemsel olarak bir kanun ya da kural degil,
bizatihi bir ‘hukuk’ seciminden sz etmektedir*®. Dolayisiyla YAK’a yapilan
gondermeler, s6z konusu bilgiler ve doktrindeki goriislere paralel bir bigimde

44 Regulation (EC) No: 593/2008 of the European Parliament and of the Council of 17 June 2008
on the Law Applicable to Contractual Obligations. Tiiziik’iin Ingilizce metni igin bkz.
<https://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:2008:177:0006:0016:en:PDF> s.e.t.
02.Mart 2024.

Roma I Tiiziigii kapsaminda ayrintili bilgi icin bkz. Hatice Ozdemir Kocasakal, ‘Sézlesmelere

Uygulanacak Hukukun MOHUK m. 24 Cergevesinde Tespiti ve Ugiincii Devletin Dogrudan

Uygulanan Kurallarr® (2010) 30(1-2) Milletleraras1 Hukuk ve Milletlerarast Ozel Hukuk

Biilteni 38 vd.

46 Nomer, 324; Tekinalp, 282; Dogan, Yilmaz ve Ayhan-Izmirli, s. 405; Sanli, Esen ve Ataman-
Figanmese, s. 332; Ozel vdi., 408 vd.; Rose, 11.

47 Benzer yonde bkz. Kruit, 57-58.

48 Ayni yonde bkz. Nomer, 324; Dogan, Yilmaz ve Ayhan Izmirli, 405.
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hukuk olarak kabul edilmemelidir. Zira YAK, kapsam bakimindan miisterek
avarya uyusmazligin biitiiniiyle diizenleme altina almis degildir*’.

YAK, kaynak bakimindan milletlerarasi ve baglayici nitelikte olmasa dahi
yeknesakligin, hukuki giivenligin ve dngoriilebilirligin saglanmasi adina hemen
hemen tiim deniz tasimaciliginda s6z sahibidir. Bu 6zellikleri sebebiyle miisterek
avarya sorumlulugunun uygulama bakimindan milli hukuk diizenlerinden ziyade
milletleraras kurallarin himayesi altinda oldugu sdylenebilir™. Nitekim TTK’da
dahi miisterek avarya konusunda YAK’a gondermede bulunulmaktadir.
Taraflarca kendisine duyulan giliven ve kurallarin kapsami birlikte
degerlendirildiginde taraflarca YAK’m secilmesi kanunlar ihtilafi hukuku
teknigi bakimindan hukuk se¢imi kabul edilmese dahi, uygulama bakimimdan
glinimiizde neredeyse bir hukuk sec¢imiyle esdegerdir. Bu somut durum
sebebiyle subjektif baglama kuralina iligkin diizenlemede YAK’a yapilan
gondermelerin gilivence altina alinmasini teminen bir hilkkmiin yer almasi
gereklidir.

1994 Y AK’tan bu yana tiim Y AK metinlerinde ilk olarak “...asagidaki Kurallar,
kendileriyle bagdasmayan mevzuat ve uygulama dikkate alinmaksizin
uygulanacaktir” seklinde kaleme alinan bir Yorum Kurali bulunmaktadir. Ihdas
edilecek baglama kuralinda YAK secimlerine Yorum Kurali uyarinca gegerlilik
taninacagina dair bir diizenlemenin yer almasi yeknesaklagtirma amacina
uygun’' ve hukuki 6ngériilebilirlik bakimindan yerinde olacaktir. S6z konusu
diizenleme devletlerin emredici hukuk kurallarini bertaraf edici nitelikte olmasa
dahi®, milli hukuklarda yer alan YAK ile uyumsuz ve emredici olmayan
diizenlemeleri bertaraf etmesi bakimindan asgari bir standart ortaya
koymaktadir.

Hukuk sec¢iminin tiirii konusunda Tiirk Kanunlar Ihtilafi Hukuku'nda genel
olarak acik, ortiilii ve kismi hukuk sec¢imine gegerlilik taninmaktayken farazi

491924 ve 1950 YAK metinlerinin milletleraras: kanun olma niteligi hakkinda tartismalar icin

bkz. Goger, 137.

30" Benzer yonde bkz. Tetley, 395-396.

51 Ayni yonde bkz. Fahiman Tekil, ‘York-Anvers Kurallarindaki Yorum Kuralin ilk Fikrast’
(1996) 1(2) Deniz Hukuku Dergisi 19 (Yorum).

52 Aym yonde bkz. Tekil, Yorum, 16; Cetingil, Kender ve Unan, 22; Algantiirk Light, 86-87;
Sézer, 67. Ayrica bkz. Rose, 10.
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hukuk se¢imi kabul edilmemektedir’*. Miisterek avaryada hukuk se¢iminin tiirii
konusunda da benzer bir yaklagim esas alinabilir.

Hukuki iligkinin tek bir hukuk tarafindan idare edilmesi gerekliligi karsisinda
kismi hukuk se¢imi sakincali olup yalmizca boliinebilir nitelikteki miisterek
avarya ve dispe¢ kurumlarn olarak iki kisma ayrilmalidir. Bu dogrultuda
sozlesmede veya konismentoda yer alan sartin “...dispe¢ Londra’da...” kismi
dispece uygulanacak hukuka iligkin oOrtilii bir irade beyan1 seklinde
yorumlanabilir’*. Ancak dispecin Londra’da yapilmasina yonelik irade unsuru
tek basina miisterek avaryaya uygulanacak hukukun da ingiliz Hukuku oldugu
seklinde ortiilii bir hukuk se¢imi olarak anlagilmamalidir.

B. Hukuk Se¢iminin/Gondermenin Yiik Ilgilileri Arasindaki Gegerliligi

So6zlesmenin nispiligi ilkesi uyarinca sozlesmede veya konigsmentoda YAK’a
yapilan gondermeler, kural olarak donatanla yiik ilgilisi arasinda hiikiim ifade
eder. S6z konusu gondermelerin iki ylik sahibi arasindaki borg iligkisine nasil
tesmil edilebilecegi sorusu akla gelebilir. Miisterek avarya iligkisinin dogasi
geregi her bir yik sahibi, esasinda donatanla yapmis oldugu navlun
sozlesmesinde veya konismentoda YAK’in uygulanmasina cevaz vermis
durumdadir. Dolayisiyla her bir yiik sahibinin birbirinden olan alacaginin
akibetinin de YAK hiikiimleri uyarinca ¢éziime kavusturulmasi esasen 6zel bir
sorumluluk tiirii olan miisterek avaryadaki kader birligi temeline dayanir ve
uyusmazlik taraflarinin sézlesmede veya konismentoda ortaya koyduklar
iradenin bir devamu niteligindedir>. Baska bir deyisle miisterek avarya
sorumlulugunda ilgililerin iradesi s6zlesmede ya da konigsmentoda yer alsa dahi;
sorumlulugun kaynagi sozlesme degil, bizatihi seyriiseferdeki beklenmedik
tehlikeler karsisinda kaptanin davraniglaridir. Belirtmekte fayda vardir ki YAK’
yapilan gondermeler kaptanin da isgini bir hayli kolaylastirmaktadir. Nitekim
kaptan, miisterek avarya teskil eden hareketleri ve garameye giren degerleri
onceden bilirse tehlike anindaki davranislarin1 da buna goére ayarlayabilir ve
tehlikeyi en az zararla atlatmak noktasinda biiyilik bir avantaja sahip olabilir.
Dolayisiyla hukuki 6ngoériilebilirlik en az taraflar kadar kaptanin da ihtiyag
duydugu bir korumadir. Bu suretle ilgililer, kaptanin hareketinin sonuglarinin
neler olacagini en bagindan kararlagtirmaktadir. Nitekim doktrinde de tasitanin

53 Nomer, 327; Tekinalp, 284; Celikel ve Erdem, 385, dpn. 310; Dogan, Yilmaz ve Ayhan Izmirli,
402-403; Sanl, Esen ve Ataman-Figanmese, 328; Can, 517.

3 Aym ydnde bkz. Lowndes ve Rudolf, 592.
35 Aymi ydnde bkz. Lowndes ve Rudolf, 596.
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miisterek avarya klozunu donatanla akdetmis olmasi sebebine dayanarak diger
tasitanlarin garameye istirak taleplerinden styrilamayacag belirtilmektedir™®.

Sonug olarak YAK’1n iki tagitan arasindaki iliski bakimindan da uygulanmasi,
taraf iradesinin bir uzantis1 ve miisterek avarya sorumlulugundaki kader
birliginin bir geregi olarak karsimiza ¢ikmaktadir.

C. Uygulanacak Hukuk Bakimindan Teklik ilkesi ve Cogunluk Iradesinin
Tesmili

Miisterek avarya iligkisi niteligi geregi ¢ok taraflidir. Tek bir seyriiseferde
tastyanla birlikte birden ¢ok yiik ilgilisi bulunmaktadir. Miisterek avarya hareketi
vuku buldugu takdirde her bir tagitanin farkli tarihli YAK metinlerine
gondermede bulunmasi ihtimali mevcuttur. Ote yandan bir kisim ilgili farkli
Y AK metinlerine gonderme yaparken diger bir kisim ilgililer miisterek avaryaya
iligkin herhangi bir hukuk se¢iminde ya da géndermede bulunmamis da olabilir.
Tim bu somut durumlarin teorik kanunlar ihtilafi hukuku perspektifinden
degerlendirilmesi olduk¢a 6nemlidir.

Garameye girecek degerler, feda edilen ve masraf yapilan tutarlar ve en
nihayetinde garame paylarinin belirlenebilmesi i¢in miisterek avarya iligkisinin
tiimilyle tek bir {ilke hukukuna ve belirli tarihli bir YAK’a tabi olmas1 gereklidir.
Aksi takdirde paylasim yapilarak garame alacaklilarmin zararinin giderilmesi
olanaksiz bir hal alir’’. Ayrica giiniimiizde hemen hemen tiim carter partilerde
veya konismentolarda yukarida belirtildigi {izere bir miisterek avarya klozu yer
almaktadir.

Uygulanacak hukukun tek bir hukuk sisteminin idaresinde olmasi gerekliliginin
yani sira miigterek avarya iligkisinde taraf iradesine dncelik verilmelidir. Nitekim
TTK’nin 1273/1. maddesinde de “Taraflarca baska bir husus kararlastiriimamis
oldugu takdirde...” denilmek suretiyle taraf iradesi 6n planda tutulmustur.
Uyusmazlik taraflarmin tek bir donatan ve tagitan oldugu durumlarda sorun
yoktur. Donatanla birden fazla tagitan (ilgili) arasinda meydana gelmesine karsin
ilgililerin hepsinin ayn1 hukuk se¢imini yapmasi/ayn1 Y AK metnine géndermede

36 Tekil, Miisterek Avarya, 301-302; Kruit, 70. Tekil, katilmasa dahi Fransiz Hukukgu Ripert’in
benzer bir goriisiine yer vermektedir. Ripert’e gore konismentonun tanzimiyle birlikte biitiin
tasitanlar kaptanin idaresindeki bir sirkete girmektedir ve tasitanlar arasindaki miisterek avarya
talepleri kurulan bu sirket esas s6zlesmesine dayanmaktadir. Tekil, Miisterek Avarya, 302.

57 Aym ydnde bkz. Goger, 140.
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bulunmasi halinde de durum aynidir’®. Ancak ikiden fazla ilgilinin bulundugu ve
yapilan secimlerin farkli hukuk diizenlerini ya da YAK’in farkli metinlerini
isaret etmesi durumunda ya da ilgililerin bir kismmin hukuk se¢imi yapmadig:
durumlarda taraflarca kararlastirilan hukukun ya da YAK metninin ne sekilde
uygulanabilecegi konusunda sorunlar meydana gelmektedir.

Doktrinde birden fazla miisterek avarya ilgilisinin bulundugu ve Y AK/miisterek
avarya konusunda yapilan gondermelerin/hukuk segimlerinin farkli YAK
metinlerini/iilke hukuklarini isaret ettigi durumlarda bayrak {ilkesi hukuku,
varma yeri hukuku ya da dispe¢ yeri hukuku gibi objektif baglama noktalar
onerilmektedir’®’. Ancak bu ihtimalde milletleraras1 6zel hukuk hakkaniyeti ve
hukuk se¢imi serbestisi ilkeleri 6zelinde 6zel bir subjektif baglama noktasi
isletilmesi en uygun ¢oziimdiir®.

Ilgililerin farkli hukuk sistemlerini/YAK metinlerini segmeleri durumunda
secim yapan ilgililerin, segimde bulunmayan kalan ilgililerin sayisindan daha
fazla olmasi ve yapilan segimlerin tek bir lilke hukukunu ya da YAK’1n belli bir
versiyonunu isaret etmesi durumunda miisterek avarya uyusmazliginin ¢ogunluk
irade tarafindan belirlenen hukuka/YAK diizenlemelerine tabi olmasi
diisiiniilebilir. Nitekim doktrinde de benzer bir bigimde birden fazla YAK
diizenlemesine bir gondermede bulunulmugsa dispeggi tarafindan kolay ve
ekonomik olmasi sebebiyle en uygun Y AK metninin uygulanabilecegi; en uygun
YAK metninin tespitinde ise konigmentolardaki ¢ogunlugun tercihinin goz
oniinde bulundurulabilecegi belirtilmektedir®'. Cogunluk iradesinin tek bir
hukuki diizenlemeye yonelmedigi durumlarda ise objektif baglama kural
uygulama alani bulmalidir.

3% Lowndes ve Rudolf, 595. Benzer yonde bkz. Sozer, 43.

59 Géger, 140; Johnson, 367; Cetingil, Kender ve Unan, 18-19; Sozer, 39.

% Doktrinde Goger, kanunlar ihtilafi bakimindan irade serbestisinden hareket edilmesi
gerektigini One slirmektedir. Ancak yazar, taraflarin sectikleri hukukun ya da YAK
metinlerinin farkli oldugu ve uyusmazliga tatbikinin miimkiin olmadig1 durumlarda dispeg yeri
hukukunu objektif baglama noktasi olarak onermektedir. Goger, 142,143. Yazarin irade
serbestisine 6ncelik taninmasi gerektigi fikri yerindedir. Ancak irade serbestisini temel bir ilke
olarak kabul ettikten sonra taraflarca se¢ilen hukukun/YAK hiikiimlerinin farkli olmasi
nedeniyle uygulanamadigi durumlarda ¢6ziim, yeni bir objektif baglama noktast dnermek
olmamalidir. Bu tip bir durumda irade serbestisine etki taninmak isteniyorsa ¢oziimiin
oncelikle subjektif baglama kuralinim etkililigini devam ettirmek yoniinde aranmasi gerekir.

81 . in the interests of simplicity and economy, to adopt the most appropriate version of the

York-Antwerp Rules, which will usually be the version shown in the majority of the bills of

lading.” Lowndes ve Rudolf, 599.
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Konuyu bir 6rnekle agiklamak gerekirse, donatanin bes adet tasitanla navlun
sozlesmesi akdettigi ve bunlarin {iglinde 2004 tarihli YAK’a gondermede
bulunuldugu, diger iki tasitanin ise herhangi bir se¢im yapmadigi veya 2016
YAK’1 sectikleri durumda miisterek avarya 2004 YAK’a tabi olmalidir. 2004
YAK’ta bosluk olan durumlarda ise objektif baglama kurali uyarinca
belirlenecek hukuk s6z sahibi olmalidir. Hukuk se¢imi bakimindan da benzer bir
bicimde ii¢ tagitanin Ingiliz Hukuku’nu, diger iki tasitanin ise Alman Hukuku’nu
sectigi durumlarda miisterek avarya, cogunluk ilgili tarafindan belirlenen Ingiliz
Hukuku’na tabi olmalidir. Taraflarin YAK’a, dispece ve miisterek avaryaya
uygulanacak hukuka yonelen iradeleri her bir somut olayda hakim tarafindan
ayr1 ayr1 tespit edilmelidir.

Bu goriis, miisterek avarya uyusmazliginda belli bir iilke hukukuna ya da
milletlerarasi nitelikli kurallara yonelmis ¢ogunluk iradesinin, azinlik iradeye
tercihini ve tesmilini yansitmaktadir. Bu tercih, her seyden once yukarida da
aciklandig1 gibi kaptan ve taraflar bakimindan hukuki 6ngériilebilirlige hizmet
etmektedir. Zira kaptanin Ongoriisii sonucunda tehlikenin en az zararla ve
masrafla atlatilmasi, se¢im yapmamis ya da farkli segimlerde bulunmus azinlikta
kalan ilgililerin de menfaatinedir. Nitekim miisterek avaryanin dogasinda
garame alacaklilartyla borglular arasindaki ¢ikar ¢atismasinin degil, yolculuga
katilanlar arasindaki kader birliginin oldugu unutulmamalidir. Bu noktada
donatanin miisterek avarya klozlarini tek bir hukuka ya da diizenlemeye bagh
olacak sekilde akdetmesi kendisinin oldukca yararmadir®.

Cogunluk iradenin miisterek avarya iligkisinin biitiiniinii idaresi, milletlerarasi
0zel hukuk hakkaniyetine de hizmet etmektedir. Nitekim kanunlar ihtilafi
hukukunun en temel gayelerinden birisi hukuk se¢imi yapilmadigi takdirde
uyusmazlikla en siki iligkili iilke hukukuna baglanmaktir. Bu durum karsisinda
kanun koyucu, objektif baglama noktalarinin yetersiz kalabilecegini diisiindtigii
baz1 durumlarda istisna hiikiimleri getirerek somut olayin 6zelligine gore en siki
iligkili hukukun belirlenmesi gorevini hékime yiikleyebilmektedir. Tek bir
hukuka baglanilmas1 gereken miisterek avarya uyusmazliklar1 bakimindan da
benzer bir gerek¢eden hareket edilebilir. Buradaki tek fark, hukuk se¢iminin
olmamas1 degil, birden fazla hukuk secimi arasinda birinin tercih edilmesi
gerekliligidir. Bu suretle ikiden fazla ilgilinin farkli iilke hukuklarini segmesi
durumunda somut olaymm Ozelliginden hareket edilerek tek bir
hukuka/diizenlemeye yonelen ¢ogunluk iradenin tespit edilmesi durumunda

62 Aym yonde bkz. Kruit, 63.
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uyusmazlikla en siki iligkili hukuk da belirlenmis olacak; aksi takdirde
uyusmazliga objektif baglama noktas tatbik edilecektir.

Sonug olarak kanunlar ihtilafi hukuku bakimindan miisterek avarya klozlarinda
YAK’a yapilan gondermeler her ne kadar milli bir hukuk sistemine yonelmese
de pratik yonden hukuk secimiyle benzer sonuglara sahiptir. Bunun diginda
YAK’ta diizenlenmeyen hususlara miisterek avaryaya statiisii hakimdir. Ayrica
miigterek avaryaya uygulanacak hukuk ile dispege uygulanacak hukuk ayrimina
dikkat edilmelidir. Bu suretle ‘dispe¢in Londra’da yapilacagina’ yonelik beyan
dispece uygulanacak hukuk konusunda Ingiliz Hukuku’ nun sz sahibi olacagina
iligkin ortiilii bir irade beyani olarak degerlendirilebilir. Yukarida belirtilen teklik
ilkesi ve ¢ogunluk iradesinin tesmiline iligkin hususlar miisterek avarya statiisii
ve YAK’1n yani sira dispe¢ bakimindan da gegerlidir. Son olarak dispece iligkin
maddi hukuk diginda kalan usuli meselelerde /ex fori’nin uygulanmasi gerektigi
de goz 6niinde bulundurulmalidir®,

5. Objektif Baglama Kurah

Subjektif baglama kuralinin kapsamina girmeyen veya kuralin uygulanamadigi
durumlarda miisterek avarya ve dispece uygulanacak hukuk, objektif baglama
kuralina gore belirlenecektir. Bu dogrultuda subjektif baglama kuralinin
sartlarin1 tagimayan, diger bir deyisle YAK, miisterek avarya ve dispeg
konusunda yapilan se¢imlerin ¢ogunlugu saglayamamasi ya da higbir ilgilinin
secimde bulunmamis olmasi gibi durumlarda objektif baglama kuralina gore
hareket edilmelidir. Ancak objektif baglama kuralini belirlemeden 6nce TTK’da
yer alan bir kisim hiikiimlerin degerlendirilmesinde fayda vardir.

A. TTK’daki ilgili Hiikiimlerin Degerlendirilmesi

Yukarida agiklandigi tizere TTK’nin 1272/3. maddesinde “Miisterek avarya
garamesine giren zarar ve giderler gemi, yiik, navlun ve diger esya arasinda bu
Boliim hiikiimlerine gore paylasilir” hiikkmiine yer verilmistir. Yine TTK’ nin
1273/1. maddesinde taraflarca baska bir husus kararlagtirilmamis oldugu
takdirde miisterek avarya garamesinin, CMI tarafindan hazirlanarak, bu madde
hiikkmiine gore Tiirkge’ye ¢evrilip yayimlanmis olan en son tarihli York-Anvers
Kurallarma tabi oldugu hiikme baglanmistir.

63 Goger, 141.
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TTK’nin 1272/3. maddesindeki“...bu Bolim hiikiimlerine gore paylasilir”
ifadesi, ilk bakista tek tarafli bir baglama kurali seklinde yorumlanmaya miisait
olsa da, irade serbestisi ilkesi geregi tek tarafli bir baglama kurali olarak
degerlendirilmemelidir. Nitekim kanun koyucu, bir sonraki maddede taraflarca
aksi kararlastirllmamis ise garamenin YAK’a tabi olacagmi emretmektedir.
Aslinda s6z konusu ifadeyle kanun koyucu, YAK’ta diizenlenmeyen konularda
TTK  hiikiimlerinin, YAK’in tamamlayicisi  oldugunu  vurgulamak
istemektedir®. Zira Kanun koyucunun amaci tek tarafli bir baglama kural1 ihdas
etmek olsaydi, bir sonraki maddede YAK’a gondermede bulunma yolunu
secmezdi. Ayrica miisterek avarya iliskisinde hukuki 6ngoriilebilirlik adina taraf
iradesine etki taninmalidir. Halbuki maddede taraf iradesine dncelik veren bu tip
bir hiikiim de bulunmamaktadir.

TTK’nmn 1273/1. maddesinde ise taraflarca aksi kararlastirlmadigi takdirde
miisterek avarya uyusmazliklarina kisaca 2016 YAK’m uygulanacagindan
bahsetmektedir. Maddede bir onceki paragraftan farkli olarak taraf iradesine
oncelik tanindig1 goriilmektedir. Buna ragmen TTK’daki s6z konusu madde
teknik anlamda bir baglama kurali degildir. Zira baglama kurallari, genel
itibariyle yabancilik unsuru barindiran uyusmazliklar1 bir hukuk diizeniyle
iligkilendirir. Ancak burada sistematik bir biitiinliik arz eden bir hukuk
diizeninden bahsetmek mimkiin degildir. Dolayisiyla yabancilik unsuru
barindiran miisterek avarya uyusmazliklarina yonelik TTK’da herhangi bir
objektif baglama kurali mevcut degildir. Bunun sonucu olarak TTK, hali hazirda
yabancilik unsuru barindirmayan veya yabancilik unsuru barindirmakla birlikte
taraflarca Tirk Hukuku’nun uygulanmasini emrettikleri miisterek avarya
iligkileri bakimindan s6z sahibidir.

B. Miisterek Avaryaya ve Dispece Uygulanacak Hukuk

YAK metinlerinin miisterek avarya iligkisini biitiiniiyle diizenlemedigi goz
onilinde bulunduruldugunda, ilgililerin gogunlugunun YAK’1 se¢gmesine karsin
miisterek avarya konusunda herhangi bir hukuk se¢imi yapmadiklar
durumlarda, YAK disinda kalan hususlarmm hangi hukuka gore ¢o6ziime
baglanacagi meselesi giindeme gelmektedir.

Miisterek avaryaya uygulanacak hukuk konusunda doktrinde cesitli objektif
baglama noktalar ileri siirlilmektedir. Geminin bayragini tasidigi devletin

% Aym ydnde bkz. Kula, 740.
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hukukunun (bayrak iilkesi hukuku) uygulanmasi bu gériislerden ilkidir®>. Bayrak
iilkesi hukuku baglama noktasi, elverisli bayrak iilkesi devletlerinin kriterlerinin
kotiiye kullanilmasi ihtimali karsisinda, doktrinde de belirtildigi gibi oldukga
sembolik kalabilmekte ve uyusmazlikla baglantis1 olmayan hukuk sistemlerinin
tatbikine neden olabilmektedir®. Ayrica bayrak iilkesi hukukunun miisterek
avarya iliskisini tek bir hukuk sistemine bagladig: ifade edilse de donatan ile
tagitanlar arasindaki menfaat dengesini donatan lehine bozdugu ve milletlerarasi
adaleti gerceklestirmekte yetersiz oldugu 6ne siiriilmektedir®’.

Doktrinde 6ne siiriilen bir diger baglama noktasi varma yeri hukukudur®®. Varma
yeri baglama noktasi temelde hukuki Ongoriilebilirligi saglasa da tek bir
yolculukta her bir tagitan agisindan farkli varma iilkeleri bulundugu ve farkli tilke
hukuklarinin ne sekilde tatbik edilecegi meselesinin uygulanacak hukuk
bakimindan sorunlara yol acacagi gerekgesiyle hakli bir bicimde
elestirilmektedir. Ayrica varma limanina ulasilsin ya da ulagilmasin her durumda
baglama noktasmnin oldukga tesadiifi oldugu da dile getirilmektedir®.

Doktrinde miisterek avaryaya uygulanmasi dnerilen diger bir baglama noktasi
dispeg yeri hukuku’®, dispegcinin isini kolaylastirdig: gibi dispeg raporuna itiraz
halinde mahkemenin /ex fori baglama noktasini uygulamasi suretiyle hakimlere
de yardimc1 olmaktadir’'. Dispeg yeri belirlenmedigi hallerde, TTK nin 1279.
maddesini’? gozetecek sekilde dispecin varma yeri iilkesi hukukuna, varma
limanma ulagilamamasi halinde ise yolculugun bittigi tilke hukukuna gore
yapilmast TTK ile MOHUK arasindaki paralelligi tesis etmesi bakimindan
yerindedir. Ancak taraflarin dispe¢ yerini ¢ogunlukla miisterek avarya klozunda
kararlagtirdig1 da g6z 6niinde bulundurulmalidir. Bununla birlikte dispeg yerinin

5 Bu goriisteki Fransiz ve Alman yazarlar igin bkz. Gdger, 134, dpn. 261. Ayrica bkz. Arseven,

26.
66 Sozer, 40.
67 Goger, 134. Bayrak iilkesi hukukunun tagitanlari tek tarafli olarak geminin milliyetine
bagladigina dair bkz. Arseven, 26.
Bu goriisteki Fransiz ve Alman yazarlar i¢in bkz. Goger, 134, dpn. 263. Varma yerinin dispeg
yeri seklinde anlasilmasi gerektigine yonelik bkz. Arseven, 22.
% Lowndes ve Rudolf, 585; Gdger, 135; Sdzer, 40-41. Benzer yonde bkz. Arseven, 23; Hudson
ve Harvey, 7. Birden fazla varma yeri bulunmasi durumunda uygulanacak hukuka dair
¢Oziimler i¢in bkz. Lowndes ve Rudolf, 587 vd.
Arseven, 29; Goger, 139; Sozer, 41; Cetingil, Kender ve Unan, 19.

71" Benzer yonde bkz. Arseven, 29.
72

68

70

TTK md. 1279: “Zararin tespiti ve paylastirilmasi varma yerinde, eger buraya varilmazsa
yolculugun bittigi limanda yapilir.”
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tespitinde (Ornegin carter sozlesmelerinde farkli dispeg¢ yerlerinin yer almasi
durumunda) daha dnce agikladigimiz iizere cogunluk iradesine etki taninmalidir.
Cogunluk iradesinin tek bir dispe¢ yerine yonelmedigi durumlarda sirasiyla
varma yeri hukuku ve varma limanina ulasilamamigsa son care olarak
yolculugun sona erdigi iilke hukuku tatbik edilmelidir.

Dispege uygulanacak hukuk bakimindan da yukarnida aciklanan dispeg yeri
hukuku baglama noktasi tatbik edilebilir. Nitekim dispeggilerin ve dispec
raporuna itiraz halinde mahkemelerin, Y AK disinda kalan konularda kendi tilke
hukukunun uygulamasi kendileri i¢in oldukca avantajhidir. Dispecle miisterek
avaryanim ayni hukuka tabi olmasi ayni zamanda biitlinlik de arz etmektedir.
Ornegin sigortacinin dispecgiye basvuru hakki olup olmadigi hususu dispece
uygulanacak hukuka tabidir. Buna karsin sigortacinin miisterek avarya iligkisinin
dogrudan tarafi olup olmadig1 ise miisterek avaryaya uygulanacak hukuka gore
belirlenir. Bu iki diizenlemenin paralellik arz etmesi 6nemlidir. Zira dispege
uygulanacak hukukun sigortaciya dispeggiye basvuru imkani tanimamasina
karsin, miisterek avaryaya uygulanacak hukuk sigortaciyr dogrudan garame
borglusu kabul edebilir. Bu tip bir somut olay karsisinda kaptanin dispecciye
bagvuruyu ihmal etmesi halinde sigortacinin, dogrudan tarafi oldugu bir
uyusmazlikta dispe¢ciye bagvuru hakki bulunmayacak ve magduriyeti ortaya
cikabilecektir. Kaldi ki uygulamada taraflar ¢ogu zaman dispeg yerini
belirlediklerinden dispe¢ yeri hukuku, diger objektif baglama noktalara
nazaran taraf iradesini daha 6n planda tutar niteliktedir.

Kisaca ifade etmek gerekirse miisterek avaryaya ve dispece uygulanacak
hukukun paralellik arz etmesi yerinde bir uygulamadir. Dispe¢ yeri hukuku
ayrica, dispege iliskin maddi ve usuli konularda /ex fori’nin bir uzantisi olarak
biitiinliik de saglamaktadir.

6. Baglama Kuralinin Uygulama Bakimindan Degerlendirilmesi

Miisterek avarya uyusmazliklarinda uygulamaya yonelik birtakim ihtimallerin
incelenmesi, konuya aciklik getirmesi bakimindan olduk¢a Onemlidir. Bu
dogrultuda taraflar navlun s6zlesmesinde veya konigsmentoda:

e Misterek avarya konusunda yalmzca uygulanacak hukuku
kararlastirmis olabilir.

e Miisterek avaryaya iligskin herhangi bir secimde bulunmamis olabilir (ya
da ilgililerin ¢ogunlugu tarafindan yapilan secimler belli bir iilke
hukukuna ya da YAK metnine yonelmemektedir).
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e Misterek avaryanin hangi YAK metnine tabi olacaginin yani sira
miisterek avaryaya uygulanacak hukuku da kararlagtirmis olabilir.

e Misterek avaryanin yalmizca hangi YAK metnine tabi olacagim
kararlagtirmis olabilir (Bu ihtimalin pratikte en sik karsilagilan ihtimal
oldugu belirtilmektedir.)”.

Kanunlar ihtilafi bakimindan degerlendirildiginde ilk ihtimalde subjektif
baglama kurali uygulama alani bulmaktadir. Buna gore teklik ilkesi ve cogunluk
iradesi kurallar1 temelinde ¢ogunluk irade, belli bir {ilkenin hukukuna yonelmis
ise miisterek avarya bu hukuka; aksi takdirde objektif baglama kurali uyarinca
dispecin yapildigi yer hukukuna tabi olmaktadir. Dispe¢ yerinin belirlenemedigi
durumlarda sirasiyla varma yeri iilkesi hukuku, varma yerine ulagilamamasi
halinde ise yolculugun sona erdigi iilke hukuku tatbik edilmelidir.

Ikinci ihtimalde objektif baglama kurali uygulama alani bulmaktadir. Nitekim
bu durumda miisterek avarya ilgililerinin higbiri herhangi bir hukuk se¢iminde
bulunmus ya da c¢ogunluk irade tarafindan belli bir hukuk sistemine
baglanilabilmis degildir. Dolayisiyla miisterek avaryaya uygulanacak hukuk,
objektif baglama kurali uyarinca belirlenmelidir. Doktrinde bu gibi bir durumda
miisterek avaryaya uygulanacak hukukun milletleraras1 kural ve ilkelere gore
belirlenebilecegi ifade edilmektedir™. Taraflarmn miisterek avarya konusunda
herhangi bir se¢im yapmadiklar1 durumlarda miisterek avaryaya uygulanacak
hukuk konusunda 6zel bir baglama kuralina olan ihtiyag¢ ortadadir. Ancak bu tip
bir boglugun bayrak iilkesi hukuku, varma yeri hukuku ya da dispe¢ yeri hukuku
gibi objektif baglama noktalar1 uygulanmak suretiyle doldurulmasi yerine
hukuki 6ngoriilebilirlige ters diisecek sekilde icerigi oldukca belirsiz
milletleraras1 hukukta gecerli olan kural ve ilkelere gondermede bulunulmasi
yerinde bir yaklagim degildir.

Ugiincii ihtimalde taraflar miisterek avaryaya uygulanacak hukuk ile birlikte
hangi YAK metninin uygulanacagini da kararlagtirmistir. Bu durumda subjektif
baglama kuralindan yola ¢ikilarak bir degerlendirmede bulunulmalidir. Bu
dogrultuda miisterek avaryaya uygulanacak hukuk bakimindan ilk ihtimale
yonelik yaptigimiz agiklamalar burada da gegerlidir. Ancak YAK’a yapilan

73 Ulgener, 540; Cetingil, Kender ve Unan, 18; Sozer, 42-43; Kruit, 18. Benzer yonde bkz.
Lowndes ve Rudolf, 17, 591.
74 Cetingil, Kender ve Unan, 19.
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gondermelerle miisterek avaryaya uygulanacak hukuk konusunda yapilan
secimler subjektif baglama kurali bakimindan ayr ayr1 degerlendirilmelidir.

Dérdiincii ve son ihtimalde ise YAK’a yapilan gondermede subjektif baglama
kurali uyarinca ¢ogunluk iradeye bakilirken miisterek avaryaya uygulanacak
hukuk ise objektif baglama kuralina gore tespit edilmelidir. YAK’a yonelik
cogunluk irade saglanamamigsa miisterek avarya iligkisi tamamen objektif
baglama kurali wuyarinca belirlenen hukuk sistemine goére ¢dziime
kavusturulmalidir. lgililerin ¢ogunlugunun belirli bir YAK metni iizerinde
uzlas1 sagladig1 goriildiigii takdirde ise miisterek avarya oncelikle gondermede
bulunulan YAK metni uyarinca ¢oziilmeli; YAK’ta bosluk bulunan durumlarda
ise objektif baglama kurali uyarinca belirlenen hukuk sistemine bakilmalidir.

Doktrinde navlun sozlesmesinde miisterek avaryaya uygulanacak hukukun
secilmesi halinde uygulanacak hukukun maddi hukuk hiikiimlerinin degil,
kanunlar ihtilafi  hiikiimlerinin esas alinacagi hatali bir bicimde
belirtilmektedir’®. Tiirk Kanunlar ihtilafi Hukuku’nda atif (renvoi), hukuk segimi
yapilan hallerde taraflarca aksi kararlagtirilmadikga kural olarak MOHUK un
2/4. maddesi uyarinca uygulanmadigi gibi hukuk se¢imi yapilmayan hallerde ise
MOHUK ’un 2/3. maddesi uyarmca yalmzca kisiler hukuku ve aile hukuku
alanlarinda kabul edilmektedir’®. Dolayisiyla doktrinde belirtilenin aksine
miisterek avarya konusunda hukuk se¢imi yapilsin ya da yapilmasin, her
durumda atif reddedilmeli ve baglama kurali uyarinca tespit edilen hukukun
dogrudan maddi hukuk kurallar1 uygulama alan1 bulmalidir.

7. Zamanasimina Uygulanacak Hukuk

2004 ve 2016 YAK’mn XXIII. Kural’i, uygulanacak hukukun o6ngérdiigii
zamanagimina iligkin emredici hiikiimler sakli kalmak kaydiyla miisterek avarya
paylasimindan dogan her tiirlii talebin dispe¢in yaymlanmasi tarihinden itibaren
bir yil igerisinde sona erecegini diizenler. Maddenin devaminda miisterek
avaryadan dogan taleplerin her halilkarda miisterek deniz sergiizestinin sona
ermesinden alt1 y1l sonra dava edilemeyecegi hiikmii de yer almaktadir. Bu
stireler, seferin sona ermesinin ardindan taraflarca tizerinde anlagilarak
uzatilabilmektedir.

75 Sozer, 43, 46.

76 Atif konusunda bkz. Nomer, 145 vd.; Tekinalp, 39-40; Celikel ve Erdem, IOQ vd.; Dogan,
Yilmaz ve Ayhan Izmirli, 229 vd.; Sanli, Esen ve Ataman-Figanmese, 59 vd.; Ozel vdi., 107
vd.; Can, 218 vd.
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XXIII. Kural’da uygulanacak hukukun emredici hiikiimleri sakli tutulmustur.
Uygulanacak hukukta zamanasimina iligkin emredici bir hilkmiin bulunup
bulunmadigt MOHUK ’un 8. maddesine gore belirlenmelidir. Madde uyarinca
zamanasimi, miisterek avaryanin esasina uygulanacak hukuka tabi
tutulmaktadir’’. Dolayistyla miisterek avarya konusunda subjektif veya objektif
baglama kuralinca belirlenen hukuk, zamanasimi konusunda da soz sahibi
olacaktir. Miisterek avaryaya uygulanacak hukukta zamanasimina iliskin
emredici bir hiikkmiin bulunup bulunmadigi hakim tarafindan g6z Oniine
alinmalidir. Uygulanacak hukukta zamanasimi1 konusunda emredici bir hiikiim
bulunmasi halinde zamanasimina bu iilke hukukuna tabi olacak; aksi takdirde
YAK’ta yer alan bir ve alt1 yillik siireler uygulama alani bulacaktir.

Taraflarca miisterek avaryaya uygulanacak hukuk olarak Tiirk Hukuku’nun
secildigi ya da objektif baglama kuralimin Tiirk Hukuku’nu isaret ettigi
durumlarda TTK’nin 1285. maddesinde yer alan zamanagim1 hiikmiiniin niteligi
incelenmelidir. TTK’nin 1285. maddesinde miisterek avarya garame payi
alacaklarinin, geminin 1279 uncu maddede belirtilen yere vardigi tarihten
itibaren bir yilda zamanasimina ugrayacagi hiikkmii yer almaktadir.

Madde hiikmii lafzen degerlendirildiginde “...zamanasimina ugrar” ifadesinden
hareketle maddenin emredici nitelikte oldugu goriilmektedir. Dolayisiyla
miisterek avaryaya uygulanacak hukukun Tirk Hukuku oldugu bir durumda,
YAK’m hali hazirda uygulanacak hukuktaki emredici hitkmii sakl tutan XXIII.
Kural’1 nedeniyle TTK’nin emredici nitelikteki 1285. maddesindeki bir yillik
zamanasimi siiresi uygulama alan1 bulmalhidir’,

Doktrinde 2016 YAK metninin milletleraras1 antlagma niteliginde olmadigi,
dolayistyla Resmi Gazete’deki c¢evirinin yiiriirliige girme tarihi seklinde
yorumlanamayacagi, kaldi ki 2016 YAK’m TTK’nmin cevaz vermesiyle
uygulama alani buldugu ve bu sebeplerle lex posterior ilkesi uyarinca TTK ile
YAK arasinda bir oncelik -sonralik iliskisi kurulamayacagi ileri siirtilmiistiir.
Buna karsin YAK’m lex specialis ilkesi uyarinca TTK’ya kiyasla miisterek
avarya konusunda 6zel bir diizenleme niteliginde oldugu, bu sebeple zamanagimi

77 Miisterek avaryada zamanasim siiresinin usule degil esasa iliskin olduguna yonelik bkz.

Lowndes ve Rudolf, 579.

8 Aym yonde bkz. Cetingil, Kender ve Unan, 272; Algantiirk Light, 286; Sozer, 334. Ingiliz
Hukuku’nda zamanagimina iligkin emredici bir hilkkmiin olmadig: belirtilmektedir. Lowndes
ve Rudolf, 579. TTK’daki zamanasimu siiresine yonelik elestiriler i¢in bkz. Kula, 742.
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konusunda YAK hiikmiiniin esas alinmasi gerektigi ifade edilmektedir’.
Yazarin goriisii tek basina degerlendirildiginde yasama teknigi bakimindan
tartigilabilir niteliktedir. Ancak yazar, 2016 YAK’mm XXIII. Kurali'nin
‘uygulanacak hukukun 6ngordiigii zamanasimina iliskin emredici hiikiimlerini
sakli tutan’ ilk fikrasi hakkinda herhangi bir agiklamada bulunmamistir. Ancak
YAK’in zamanasimi konusunda emredici hiikiimleri sakli tutan acik hiikmii
nedeniyle XXIII. Kural, TTK’daki emredici diizenleme karsisinda
uygulanabilirligini yitirmektedir. Pozitif hukuk bakimindan bu sekilde diisiinsek
de olmasi1 gereken hukuk bakimindan yazarin da belirttigi gibi yeknesaklik,
hukuki giivenlik ve Ongdriilebilirlik adina zamanasimi konusunda YAK’in
uygulanmasi daha isabetlidir®.

Yukaridaki bilgiler 1s181inda zamanasimina uygulanacak hukukun Tiirk Hukuku
oldugu bir uyusmazlikta TTK’daki bir yillik zamanasimi stiresi, TTK’nin 1279.
maddesi uyarinca varma yerine ulasildig: tarihten, varma yerine ulagilamamasi
halinde ise yolculugun sona erdigi tarihten itibaren islemeye baslayacaktir.

8. Garame Pay1 Alacaginin Gemi Alacakhs1 Hakki Tantyip Tanimadigina
Uygulanacak Hukuk

Gemi alacaklist hakki, deniz ticareti hukukuna 6zgii kanuni bir rehin hakkidir.
Hak sahibi, alacagimi sira bakimindan diger alacaklilardan once tahsil etme
imkanina sahiptir. Hak bor¢lu yerine bizzat gemiyi takip ettiginden geminin
miilkiyetinin veya zilyetliginin el degistirmesi durumunda dahi alacakli, yeni
malik ya da zilyetten talepte bulunabilmektedir.

TTK’nin 1320/3. maddesi uyarinca Tiirkiye’de yargi yoluyla ileri siiriilen bir
alacagin gemi alacaklis1 hakki verip vermedigi Tiirk Hukuku uyarinca belirlenir.
S6z konusu hiikiim, gemi alacaklis1 hakkinin dogumu bakimindan ihdas edilmis
ozel ve tek tarafli bir baglama kurali niteligindedir®'. Dolayisiyla miisterek
avarya uyusmazliginda dispecci tarafindan belirlenen garame pay1 alacaklarinin
sahibine gemi alacaklis1 hakki taniyrp tamimadigi meselesi miisterek avaryaya
veya dispege uygulanacak hukuka gore degil, TTK’nin 1320/3. maddesindeki
0zel baglama kuralina gore ¢6ziilmelidir. Ayn1 maddenin birinci fikrasinin f
bendinde miisterek avarya garame payi alacaklari, gemi alacaklis1 hakki veren
alacak tiirleri arasinda sayilmaktadir. Dolayisiyla garame payr alacaklisi,

79 Kula, 743, 744.
80 Kula, 745.
81 Nomer, 315; Sanl, Esen ve Ataman-Figanmese, 299-300; Ozel vdi., 378.
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alacagimi, (i) dispeg raporuna itiraz edilmesi halinde Tiirk mahkemeleri veya (ii)
dispeg raporuna itiraz edilmemesi halinde ise Tiirk icra daireleri nezdinde talep
etmesi sartiyla gemi alacaklis1 hakkina sahip olacaktir.

SONUC

Deniz ticareti hukukuna iliskin uyusmazliklarin ¢ok biiylik bir boliimii
yabancilik unsuru barindirmaktadir. Buna karsin Tiirk Hukuku’nda yabancilik
unsuru barindiran miisterek avarya uyusmazliklarinda uygulanacak hukuku
gosteren dzel bir baglama kurali mevcut degildir. Bunun disinda MOHUK 'ta yer
alan s6zlesmeye, haksiz fiile veya sebepsiz zenginlesmeye iliskin genel baglama
kurallar1 miisterek avarya sorumluluguna uygulanabilir nitelikte degildir. Bu
sebeple deniz ticareti hukukuna 06zgii bir kurum olan migsterek avarya
sorumluluguna yonelik 6zel bir baglama kuralina ihtiyag vardir. Zira
uygulamada taraflarca Y AK’a yapilan gondermeler hali hazirda bir hukuk se¢imi
mabhiyetinde kabul edilmemektedir.

Caligsmada ortaya konulan goriisler ve degerlendirmeler 1s18inda yabancilik
unsuru barindiran miisterek avarya uyusmazliklarma yonelik baglama kurali
Onerisi su sekildedir:

Miisterek avaryadan kaynaklanan uwyusmazhklar taraflarin sectigi hukuka
tabidir. Taraflar uygulanacak hukuku miisterek avarya hareketinin meydana
gelmesinden sonra da kararlastirabilir. Ancak birden fazla hukuk diizenine tabi
olacak sekilde yapilan segcimler gegersizdir. Miisterek avarya konusunda York-
Anvers Kurallari 'na yapilan gondermeler, Yorum Kurali 'min ilk fikrasina uygun
bir bicimde uygulanir.

Ikiden fazla miisterek avarya ilgilisinin bulundugu durumlarda miisterek avarya;

Birinci fikrada ongériilen sekle uygun olmak kaydiyla ilgililerin ¢ogunlugu
tarafindan kararlagtirilan hukuka ve/veya kurallara tabi olur. Ilgililerin
cogunluk iradesinin belli bir hukuka ya da kurallara yonelmedigi durumlarda
miisterek avaryaya uygulanacak hukuk, altinci fikradaki objektif baglama kurali
uyarinca belirlenir.

Donatanla birden fazla tasitamin birinci fikraya uygun bir bigimde yaptiklar
hukuk segimleri ve/veya gondermeler, aralarinda sozlesmesel bir iliski
bulunmayan ilgililer arasindaki haklar ve sorumluluklar bakimindan da séz
sahibidir.
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Taraflar, dispece uygulanacak hukuku da yukaridaki hiikiimlere uygun bir
bicimde serbestce kararlastirabilir.

Yukarida belirtildigi sekliyle bir hukuk secimi ve/veya gonderme mevcut degilse
miisterek avaryaya ve dispece iliskin meseleler, dispecin yapildigu iilke hukukuna
tabidir. Dispe¢ yerinin belirlenemedigi durumlarda varma yeri iilkesi hukuku,
varma yeri tilkesine ulasilamamasi halinde ise yolculugun sona erdigi iilke
hukuku uygulanir.

Miisterek avaryanin kendine 6zgii niteligi, uygulamadaki durum ve YAK’m
miisterek avaryay1 biitlinliyle diizenleyen bir metin olmamast ydnleriyle
degerlendirildiginde, miisterek avarya uyusmazliklarinda kanunlar ihtilafi
meselelerinin olduk¢a 6nemli yer tuttugunun alti ¢izilmelidir. Ancak s6z konusu
onemine ragmen miisterek avaryanin kanunlar ihtilafi boyutunun milletlerarasi
alanda tartisildig1 tek yer genellikle mahkemelerin somut olaya gore verdikleri
farkl kararlar ve doktrinin agiklamalari olarak karsimiza ¢ikmaktadir. Halbuki
kanunlar ihtilafi perspektifinden bakildiginda meselenin ¢6ziimiine yonelik
baglayici nitelikte milletlerarasi bir diizenlemeye ihtiyag¢ oldugu asikardir. Deniz
ticareti uyusmazliklarinda aranilan hukuki giivenligin ve ongoriilebilirligin
saglanmasi i¢in yalnizca maddi hukuk kurallarinin birlestirilmesi yeterli degildir.
Tam ve eksiksiz bir hukuki ongoriilebilirlikten bahsedebilmek i¢in baglama
kurallarinin da ayn sekilde yeknesaklastirilmasi gereklidir.
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Miisterek avarya deniz ticareti hukukunun en eski kurumlarindan biri olmasina karsin
milletlerarasi alanda ve Tiirk Hukuku’nda yabancilik unsuru barindiran miisterek avarya
uyusmazliklarina uygulanacak hukuk konusunda baglama kurali ihtiva eden herhangi bir
milli/milletlerarasi diizenleme bulunmamaktadir. S6z konusu bosluk sebebiyle miigterek
avarya uyusmazliklarinda uygulanacak hukuk, genel olarak mahkeme kararlari ve
doktrin goriisleri 1s18inda tartisilagelmistir. Tiirk doktrininde gegmisten giiniimiize
miisterek avaryaya iliskin kanunlar ihtilafi meseleleri konusunda birtakim
degerlendirmeler yer alsa da yapilan incelemelerin ¢ok sinirlt oldugu ve kanunlar ihtilafi
perspektifinden degerlendirildiginde eksik ve/veya hatali noktalar barindirdig:
goriilmiistiir. Calismada s6z konusu eksikliklerin giderilmesi ve hatali buldugumuz
noktalara dikkat ¢ekilerek yeni onerilerde bulunulmasi amaglanmaktadir. Bu dogrultuda
deniz ticareti hukukuna 6zgii bir sorumluluk olarak nitelendirdigimiz miisterek avarya
uyusmazliklarinda uygulanabilecegi diisiinlilen 6zel bir baglama kurali Onerilmeye
calistlmistir. Baglama kuralimi olustururken ise miisterek avaryanin mahiyetini goz
oniinde bulundurarak ve kanunlar ihtilafi hukukunun temel kriterlerinden de hareketle
birtakim incelemeler yapilmis; uygulamada York-Anvers Kurallari’na ve dispe¢ yerine
yapilan gondermelerin kanunlar ihtilafi hukuku agisindan durumu degerlendirilmistir.
Caligmada yabancilik unsuru barindiran  miisterek avarya uyusmazliklari ele
alindigindan miisterek avarya statiisliniin yani sira dispe¢ ve zamanasimi statiisii ile
garame paymin gemi alacaklist hakki taniyip tanimadiginin hangi hukuka gore
belirlenecegi sorularina da cevaplar aranmistir. Bunun digsinda milletlerarast usul
hukukuna iligkin meseleler ise kapsam dis1 birakilmistir.

Anahtar Kelimeler: *Miisterek Avarya eUygulanacak Hukuk eDispe¢ *York-Anvers
Kurallar1 *Baglama Kurali

INTRODUCTION

In maritime disputes, which largely contain elements of foreign, the parties'
needs for legal security and predictability are considerably high. In this way,
maritime law emerges as a discipline regulated by international conventions as
well as national laws. To fully and completely ensure the legal predictability
desired by maritime law, it is very important to harmonize not only the
substantive law rules but also the connecting rules that are the subject of the
conflict of laws discipline to the same extent.

Today, not only is there no uniformity in the connecting rules regarding general
average disputes, but there is not even a binding regulation containing
substantive provisions. However, the certainty to be achieved in resolving
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conflicts of laws in general average disputes containing foreign elements also
serves the legal security and predictability needed in maritime law.

In order to ensure legal predictability, this study generally addresses the conflict
of laws aspect of general average disputes. There is no connecting rule in Turkish
Law that can be applied to disputes involving foreign elements in general
average. In this respect, in the first part of the study, which consists of two parts,
general information about the institution of general average is given and
doctrinal views on its nature are put forward; and in the second part, evaluations
are made regarding the law applicable to general average, adjustment, statute of
limitation and whether the contribution constitutes a maritime lien or not,
together with the classification. In the conclusion section, a new connecting rule
proposal has been made. Objection to the adjustment report, which constitutes
the subject of international procedural law, the procedure of trial, the binding
nature of the adjustment report, and especially issues related to international
arbitration are excluded from the scope of the study.

I. GENERAL AVERAGE AS AN INSTITUTION OF MARITIME LAW

1. Definition, Emergence, Elements and Adjustment

General average is one of the oldest institutions unique to maritime law. In
general, it is accepted that general average has been in historical development
since the maritime transportation began'.

In this regard, it is stated that general average is the oldest, most original, and least changed
institution of maritime law, and its emergence is attributed to the maritime customs of the
Rhodian State in Ancient Times and subsequently to Roman Law in written form. For detailed
information, see. Haydar Arseven, Miisterek Avaryalar I Umumi Prensipler ve Miinferit
Miisterek Avarya Halleri (Mentes Bookstore 1961) 3 et seq.; Sami Okay, ‘Miisterek Avarya
Hukukunun Kisa Bir Tarihgesi’ (1959) 24(1-4) Istanbul University Faculty of Law Journal 289
et seq.; Fahiman Tekil, Tiirk Hukukunda Miisterek Avarya (Kutulmus Printing House 1965)
21 et seq. (Miisterek Avarya); Richard Lowndes and George Rupert Rudolf, General Average
and York-Antwerp Rules (13th edn, Sweet & Maxwell 2008) 1 et seq.; N. Geoffrey Hudson
and Michael D. Harvey, The York-Antwerp Rules (4th edn, Informa Law 2018), 3 et seq.; Adil
Izveren, Nisim Franko and Ahmet Calik, Deniz Ticareti Hukuku (Adalet Printing 1994), 346;
Bent Nielsen, ‘Law of General Average’, David Josepth Attard et al. (eds), The IMLI Manual
on International Maritime Law (1st edn, Oxford University Press 2016) 514; William Tetley,
International Maritime and Admiralty Law (International Shipping Publications 2002) 365 et
seq.; Patrick Jr. Johnson, ‘A Comparison of General Average Law and the Status of Average
Adjusters in Sweden and United States’ (1981) 12(3) Journal of Maritime Law and Commerce
363 et seq.; Didem Algantiirk Light, York Antwerp Rules 2004 General Average (2nd edn,
Arikan Bastm Yayim 2006) 3 et al.; Ergon Cetingil, Rayegan Kender and Samim Unan,
Miisterek Avarya Hukuku (1st edn, On ki Levha Publishing, 2011) 7 et seq.; Emine
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As it is known, due to the nature of maritime transportation, the ship, cargo and
freight are exposed to perils from the beginning to the end of the navigation. In
the event of such a peril, it may be necessary to make sacrifices from the ship
and/or the cargo (or part of the cargo) in order to eliminate the danger. General
average is a type of liability that deals with the apportionment among the
interested parties of the expenses incurred and the losses resulting from the
sacrifices made as a result of actions taken to escape from the perils in question®.
As a result of the common destiny between the ship, cargo, and freight, it was
deemed contrary to the principles of fairness and equality for each party to bear
their own loss; as a result, the responsibility for general average has emerged®.

To be able to talk about the general average action, it is necessary for certain
elements to be present together. First, the ship, cargo, and freight must embark
on a common maritime adventure. Secondly, there must be a common danger
threatening the ship, cargo, and freight. Thirdly, an extraordinary sacrifice must
be made to save the ship and the cargo. Fourthly, the sacrifice that is made should
be reasonable. Finally (although it is controversial), the sacrifice must yield a
beneficial result, in other words, at least part of the cargo must be salvaged along
with the ship®.

Yazicioglu, Rayegan Kender and Ergon Cetingil, Deniz Ticareti Hukuku (15th edn, Filiz
Bookstore 2020), 447; Cemaleddin Yavasca, Deniz Ticareti Hukuku Deniz Kazalar: ve Deniz
Sigortalar: (1st edn, Beta Basim 1993), 62 et seq.; Jolien Kruit, General Average, Legal Basis
and Applicable Law the Overrated Significance of York-Antwerp Rules (1st edn, Paris Legal
Publishers 2017) s. 21 et seq.; Elif Vildan Keskinkilig, '1864 Ticaret-i Bahariye
Kanunnamesi’nden Giiniimiize Miisterek Avarya’ (Master's Thesis, Akdeniz University 2020)
3 et seq. See the evaluations on Rhodian Law and its impact on Roman Law, Ipek Sevda Sogiit,
‘A Synoptic Overview of the Rhodia De lactu’ (2017) 23(3) Marmara University Faculty of
Law Journal of Legal Studies 209 et seq.

2 Tekil, Miisterek Avarya, 20; Fahiman Tekil, Deniz Hukuku (6th edn, Alkim Publishing House
2001), 380; Cetingil, Kender and Unan, 1. As a matter of fact, Tekil states that the contribution
creates a debt, the debt creates a liability, and the determination to be made in general average
dispute is essentially to find the source of the liability: Tekil, Miisterek Avarya, 16.

3 Mehtap Civir Engin, 6102 Sayil Tiirk Ticaret Kanunu ve Miisterek Avarya’ (2012) 18(2)
Marmara University Faculty of Law Journal of Legal Studies 508.

See also about the elements of general average: Arseven, 30 et seq.; Tekil, Miisterek Avarya,
33 et seq.; Fehmi M. Ulgener, Carter Sézlesmeleri I- Genel Hiikiimler Sefer Cartert Sozlesmesi
(1st edn, Der Publications 2000) 532 et seq.; Nielsen, 516 et seq.; Tetley, 365 et seq.; Biilent
Sozer, Deniz Ticareti Hukuku — II (1st edn, Vedat Publishing 2016) 11 et seq.; Aleka
Mandaraka-Sheppard, Modern Maritime Law, Vol. 2 (3rd edn, Informa Law 2013) 660 et seq.;
Yazicioglu, Kender and Cetingil, 450 et seq.; Izveren, Franko and Calik, 348 et seq.; Yavasca,
66 et seq.; Hac1 Kara, Deniz Ticareti Hukuku, (Vol.1, On Iki Levha Publishing 2020) 316 et
seq.; Civir Engin, 508, 509; Keskinkilig, 27 et seq.
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The determination of the general average event and the apportionment of the
damages and expenses constituting the general average among the ship, cargo,
and freight is called adjustment; the document containing the said apportionment
is called the adjustment report’. Following the finalization of the adjustment
report, each related person, instead of bearing its own losses, becomes a creditor
from or a debtor to the general average in the amount of contribution shown in
the report®. With the finalization of the court decision regarding the adjustment
approval, the report becomes a document in the nature of a judgment, and the
collection of receivables is ensured in this way.

2. Legal Nature

The legal nature of the general average liability is of great importance in terms
of determining the connecting subject and the applicable connecting rule. For
example, if the general average is accepted as unjust enrichment, the connecting
rule to be applied is Article 39 of the Law No. 5718 on Private International Law
and Procedural Law’ (IPPL), while if it is accepted as a tort, Article 34 is applied.

Various opinions have been put forward from past to present regarding the nature
of the liability arising from general average®. The first of these views states that
the participation in contribution arises from the freight contract, whereas the
receivable-debt relationship between the cargo owners cannot be explained by

See adjustment and adjustment report: Ulgener, 531-532; Lowndes and Rudolf, 581 et seq.;
Cetingil, Kender and Unan, 273 et seq.; Sozer, 337 et seq.; Izveren, Calik and Franko, 366 et
seq.; Nielsen, 526 et seq.; Yazicioglu, Kender and Cetingil, 453 et seq.; Yavasca, 112 et seq.;
Kara, 318 et seq.; Nil Kula, ‘Tiirk Ticaret Kanunu ile York Anvers 2016 Kurallar1 Uyarinca
Miisterek Avaryaya Uygulanacak Hiikiimlerin Degerlendirilmesi ve Ozellikle Zamanagimi
Hususu’ (2019) 27(3) Selguk University Faculty of Law Journal 734 et seq.

The adjustment report prepared by the adjuster consists of certain sections. First, the event that
led to the preparation of the report is summarized, and the claims and defenses of the parties
involved are briefly included. Secondly, it is determined whether the event constitutes a general
average. If it is determined that the event constitutes a general average, a third receivables are
formed. The expenses incurred and the values sacrificed are included. Fourthly, the debts are
identified. The values of the ship, cargo, and freight after the voyage are determined at the
table of the debts. In the final section, the report is concluded by calculating the ratio through
the division of the credits by the debts and determining the contributions. For detailed
information, see: Tekil, Miisterek Avarya, 287 et seq.; Lowndes and Rudolf, 596 et seq.;
Cetingil, Kender and Unan, 276 et seq.

7RG 12.12.2007/26728.

See about the transmission of various opinions on this subject throughout the historical
process: Lowndes and Rudolf, 9 et seq.



126 Conflict of Laws Issues in General Average Disputes

the relative contractual liability alone’. This view, which considers the liability
between the parties to be in the nature of danger liability, argues that the freight
contract also includes danger liability. Finally, it is also stated that there is a
partnership in general average, which is managed by the captain'®.

Another view on the nature of the general average bases the legal relationship on
a mandate representation that originates from the contract between the cargo
owners and the shipowner, where they agree that the master (captain) is
authorized in case of perils. The opinion is criticized in the doctrine on the
grounds that the general average relationship is a state of objective liability,
whereas in a mandate relationship, the captain can only be held liable if he fails
to act prudently'".

Another view in the doctrine argues that the values saved in general average are
unjustly enriched compared to the values sacrificed, and therefore the source of
liability is unjust enrichment'?. The theory of unjust enrichment has been
criticized on the grounds that not every saved or sacrificed value is always
included in the contribution,'® that the causal link between enrichment and
impoverishment in the general average relationship cannot be clearly
demonstrated in every situation, unlike unjust enrichment'®, and that it is not
correct to explain the general average liability with the theory of unjust
enrichment, which emerged much later than itself'.

In addition to the views, the doctrine also refers to the theory of balancing
sacrifices. According to this view, in the event of a general average, there is a
state of common danger, and as a manifestation of necessity, the captain

®  Francis D. Rose, General Average Law and Practice, (3rd edn, Informa Law 2018) 10; Kruit,
70.

Arseven, 21; Cetingil, Kender and Unan, 4-5. For detailed information about the opinion of
the French jurist Ripert and the criticisms of this opinion, see: Tekil, Miisterek Avarya, 35 et
seq. See the views adopting contractual liability in English doctrine: Lowndes and Rudolf, 12-
13.

For detailed information about the view adopted in English Law, see: Tekil, Miisterek Avarya,
44-45; Lowndes and Rudolf, 10 et seq.; Sozer, 34-35.

For detailed information about the view adopp_ed in French Law, see: Arseven, 21; Tekil,
Miisterek Avarya, 45-46; Cetingil, Kender and Unan, 4-5; Sozer, 33. See also Rose, 7.
Arseven, 22; Cetingil, Kender and Unan, 4.

14 Tekil, Miisterek Avarya, 46-47; Sozer, 33.

Cetingil, Kender and Unan, 4.
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sacrifices some values in the name of protecting superior values'®. However,
despite the similarity in question, certain drawbacks are also pointed out. Indeed,
in the balancing of sacrifices, the superior of the two conflicting interests is
preferred, while the other interest is sacrificed for this cause. However, in general
average, there is a unity of interest between the ship and the cargo, in complete
contrast to a conflict of interests'’.

Today, it is rightly stated that it is neither appropriate nor necessary to explain
the nature of general average with institutions in other branches of law'®, and that
the responsibility for general average is determined by rules that are extremely
detailed and meet the needs of practice. In this respect, general average emerges
as a special type of liability unique to maritime law, based on the common
destiny between the ship and the cargo'’.

3. Provisions of the TCC Regarding General Average

The main regulation about general average in Turkish Law is the articles 1272 et
seq. in the First Section of the Fifth Part titled “Marine Accidents” of the Fifth
Book of the Turkish Commercial Code No. 61022° (TCC).

Article 1272/3 of the TCC stipulates that the damages and expenses falling under
the general average contribution shall be shared among the ship, cargo, freight
and other goods in accordance with the provisions of the First Section. Article
1273/1 of the TCC titled “Rules to be Applied” stipulates that, unless otherwise
agreed by the parties, the general average is governed by the latest Y ork-Antwerp

Ihsan Ulusan, Medeni Hukukta Fedakarligin Denklestirilmesi Ilkesi ve Uygulama Alani
(Updated with Additional Section 2. Press Just Like the Original, Vedat Publishing 2012) 117;
Cetingil, Kender and Unan, 6.

Ulusan, 118; Cetingil, Kender and Unan, 6. For some similar criticisms, see: Sozer, 33-34.

18 Arseven, 23; Erdogan Goger, Deniz Ticaret Hukukundan Dogan Kanunlar Ihtilafi (1st edn,
Senyuva Printing House 1969) 135; Kruit, 53; Sozer, 37.

19 Arseven, 23; Tekil, Miisterek Avarya, 49; Goger, 135 et seq.; Lowndes and Rudolf, 16-17;
Cetingil, Kender and Unan, 7; Yavasca, 142; Kara, 315. Although in agreement, Sozer refers
to the nature of general average as the 'theory of interest participation.' Sézer, 36-37. For
similar views on the English doctrine that general average responsibility arises from general
maritime law, see: Lowndes and Rudolf, 13-15. See also the decisions of the English courts
rejecting contractual liability: Kruit, 69 vd. Regarding the views that general average arises
from the concept of 'natural justice' similar to the principle of good faith in Turkish Law; and
that the general average cannot be explained by theories such as mandate or unjust enrichment,
see: Mandaraka-Sheppard, 654; Kruit, 52 et seq.

20 RG 14.02.2011/27846.
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Rules (YAR) prepared by the Committee Maritime International (CMI)?! and
translated and published in Turkish.

In general, YAR is the most important outcome of the unification efforts
regarding general average that have been ongoing for a long time?*. In maritime
transportation practice, expressions such as "In the event of a general average,
the adjustment will be made in London in accordance with the York-Antwerp
Rules dated ..." are generally found in bills of lading or charter parties. Although
the YAR is not a binding text, it is referred to in almost all contracts or bills of
lading today for the resolution of disputes related to general average®. 2016
YAR is currently the most recent YAR text and was translated into Turkish by
the Ministry of Treasury and Finance and published in the Official Gazette dated
19.02.2019 and numbered 30691.

According to Article 1273/1 of the TCC, unless otherwise agreed by the parties
under Turkish Law, the 2016 YAR is applied in disputes related to general
average. In case of a gap in YAR, other provisions of the TCC regarding general
average will be valid**. Therefore, as a result of the reference made by the said
article, the 2016 YAR has gained a binding nature in terms of Turkish Law?’.

2l For the establishment and history of the International Maritime Committee, see:

<https://comitemaritime.org/about-us/history/> p.t.o. August 19, 2024.

The York-Antwerp Rules, an outcome of efforts to prevent differences between national laws
regulating general average, were named after conferences held in the city of York in the United
Kingdom in 1864 and in the city of Antwerp in Belgium in 1877. The York-Antwerp Rules
have been revised at various times by the International Maritime Organization (Committee
Maritime International-CMI) especially since 1994. The latest text was edited in 2016, but
underwent various changes in 2022. For English texts of YAR, see:
<https://comitemaritime.org/work/york-antwerp-rules-yar/> accessed December 11, 2023. For
detailed information about the historical process of YAR, see: Algantiirk Light, 6 vd.; Lowndes
and Rudolf, 43 vd.; Kruit, 32 vd.; Keskinkili¢, 9 vd.

23 Nielsen, 515.

24

22

For criticisms of the provisions in question, see: Cetingil, Kender and Unan, 291 vd.

See also: Kula, 732. It is stated that Denmark, Spain, Argentina, the Netherlands, Switzerland,
Luxembourg, Sweden, Finland, and Norway, along with Tiirkiye, have also incorporated the
YAR texts into their domestic laws. Marcos Aurelio De Arruda, ‘General Average is a
Necessity’ (2022) 13(2) Beijing Law Review 347; Kruit, 107. See the texts of YAR 2016:
Diden Algantiirk Light, “York Anvers Kurallar1 2016°, (2016) 22(2) Marmara University
Faculty of Law Legal Research Journal 205 et seq.; Didem Algantiirk Light, ‘York Anvers
Kurallar1 2016, Revizyon Calismalarina iliskin Degerlendirmeler’, (2016) 22(3) Marmara
University Faculty of Law Legal Research Journal 191 et seq. See also the 2004 YAR text:
Didem Algantiirk Light, York-Anvers Kurallar1 2004 Hakkinda Genel Bir Inceleme’ (2004)
VII (3-4) Erzincan Binali Yildirim University Faculty of Law Journal, 419 et seq.

25
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It can easily be said that the legislator, in the regulation of the Turkish
Commercial Code regarding general average, generally aims to align with the
YAR. Most of the YAR regulations specify which damages and expenses are
included in the general average contribution. Moreover, Article 1273/1 of the
TCC clearly states that the general average shall be determined in accordance
with the YAR. Apart from this, the provisions on general average in the TCC
generally include the parties to the general average, pledge and imprisonment
rights on the general average claims, security and certain substantive and
procedural regulations on adjustment®.

II. EVALUATION OF GENERAL AVERAGE IN TERMS OF
CONFLICT OF LAWS

1. The Relationship Between Maritime Law and Conflict of Laws

The fact that maritime transportation is an international activity leads to a large
portion of the disputes that arise containing foreign elements. All maritime
disputes involving a foreign element are also related to conflict of laws. The
relationship between the two disciplines continues to increase despite the long-
standing unification efforts in maritime law®’. Among the reasons for the
increase in the relationship between the two disciplines - in parallel with the
development in technology - is that ships are more resistant to sea perils
compared to the past and are quite massive in terms of the amount of cargo to be
transported. As a result, a legal relationship structure connected with many
countries emerges in a single voyage with ships traveling to much more distant
ports.

Despite the ongoing efforts of harmonization from the past, it is not possible to
talk about a comprehensive maritime law order that is valid all over the world

26 For more information on the pre-TCC period and the provisions in the TCC, see also: Kerim

Atamer, Deniz Ticareti Hukuku, Cilt 1 (1st edn, On ki Levha Publishing 2017) 489, 490. The
definition of general average in YAR and TCC is similar, with the only difference being that
the element expressed as 'assets' in the first paragraph of YAR Rule A is more restrictively
regulated in TCC as 'ship, cargo, other goods, and freight' compared to YAR. In terms of the
definition of general average action, it may be more appropriate to refer to YAR from a
systematic perspective. In contrast, the assets affected by the danger in the TCC are also open
to broad interpretation, and in this respect, the definition is coherent to the YAR regulation.
See in a similar direction: Kula, 734. 2004 See also regarding the similarity of the definition
in the YAR and TCC draft: Algantiirk Light, 95, 96.

However, it is expected that the need for conflict of laws will decrease to the extent that the
substantive law rules related to maritime are unified.

27
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today. As long as such a system is not established, maritime law will need
conflict of laws in terms of disputes involving foreign elements. On the other
hand, there is no internationally binding regulation in terms of resources
containing specific connecting rules for maritime transport. In disputes
containing foreign elements, the first source to be considered in matters not
regulated by international conventions, in accordance with Article 1/2 of the
IPPL, is the connecting rules to be applied by the court or arbitrators. Even the
existence and validity of the choice of law between the parties is determined
according to the special provisions in the connecting rules to be applied to the
dispute or the law to be applied to the choice of law agreement.

In the face of this situation, in order to fully and completely ensure the legal
certainty and predictability aimed for in maritime law, it is not sufficient to only
harmonize substantive law rules; at the same time, the conflict of laws rules in
private international law must also be harmonized in the same way*®. In fact, the
two disciplines represent two sides of a coin in the context of the aim of
unification.

The historical development of general average also sheds light on its relationship
with conflict of laws. In the nineteenth century, when efforts to harmonize were
not yet at the desired level, the different practices in the legal systems of each
state regarding general average emerged as a very significant problem. For this
reason, it has been accepted that it is inevitable to make a uniform regulation on
general average”. However, although some drafts containing connecting rules
have been prepared on this subject, these regulations have either never been
opened for signature; or even if they were opened for signature, they were
accepted by very few states®”.

It has been stated that after the acceleration of YAR studies at the beginning of
the twentieth century, these rules were so adopted in international maritime
transport that there was no need to establish a connecting rule on general average,
as the idea that the dispute would be subject to a single substantive regulation in
any case began to prevail’'. However, the YAR contains gaps on issues such as
the status of the adjuster and the adjustment, who may be the creditors of the
general average and whether the general average contribution shall confer the

28 See also in the same direction: Kruit, 191.

29 Johnson, 366; Kruit, 192.
30 Kruit, 191.
31 Kruit, 192.
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maritime lien*?. For such reasons, it is stated that the prevailing opinion at the
beginning of the twentieth century started to change as of the second half of the
twentieth century, and today, the views on the determination of the nature of
general average and laying the legal foundations for references to non-binding
regulations have gained weight™*.

2. The Impossibility and Unreasonableness of Applying the Connection
Subjects in IPPL to General Average Disputes

Although there have been debates about the nature of general average
responsibility in the past, today the view that general average is ultimately an
institution unique to maritime law is quite prevalent**. For no view that tries to
explain the nature of general average by borrowing from other legal disciplines
can fully reveal the nature of the relationship. For example, the view that bases
the foundation of responsibility on the freight contract has not been able to
explain the relationship between the cargo owners themselves. The theory of
unjust enrichment, on the other hand, has shortcomings in terms of causality and
the values that will participate in the contributions. In a similar manner, the
theory of the balancing of sacrifice is also based on the principle of prioritizing
the interests of one or several parties over others, contrary to the understanding
of equal sharing of losses for the common good in general average, by sacrificing
other values for this purpose.

Due to the nature of maritime law practice and the relationship of general
average, it is a very important requirement for the dispute to be governed by a
single legal system®. Indeed, in the case of a general average dispute, the
relationship between the shipowner and the cargo owners is based on freight
contracts, while the relationships between the cargo interests and the freight
creditors are based on tort or unjust enrichment, resulting in multiple national
legal systems having a say by applying different conflict of law rules to a single
dispute. However, this situation creates differences in terms of substantive law
on issues such as the values to be the contribution and the statute of limitations,
making it impossible to resolve the dispute. However, although a part of it has a
procedural law character, it is quite necessary to be bound to a single legal system
regarding adjustment in terms of substantive law. Especially in cases where the

32 See in a similar direction: Johnson, 367; Sozer, 38-39, 66; Kruit, 64 vd.

3 Kruit, 200.

34 Lowndes and Rudolf, 16-17.

35 See also in the same direction: Ulgener, 529; Cetingil, Kender and Unan, 18.
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captain and/or shipowner refrains from having an adjustment carried out after a
general average act, legal problems that are impossible to solve arise, such as
different legal systems holding different persons responsible or different
timeframes being foreseen for the adjustment to be carried out. In addition, in
terms of the statute of limitations, the general average relationship must be linked
to a single law. Because prescribing different statutes of limitations for each
creditor creates a situation that disrupts equality among creditors. However, the
general average is the result of a common destiny established among the
interested parties. Therefore, whether they are creditors or debtors, it is a
requirement of the nature of the legal relationship that all parties involved are
subject to equal legal principles in terms of rights and responsibilities.

The idea of applying a different connecting rule for each relevant aspect, as seen
above, contradicts the nature of the dispute arising from general average. Apart
from this, the question of whether the entire general average relationship can be
subject to a single connecting rule in the IPPL also needs to be answered. If the
general average is considered as a type of contractual liability on its own, the
question of how the characteristic performance, which is the basic criterion in
the IPPL, will be determined in the claim of a cargo owner who has suffered
damage from another cargo owner remains unanswered*’,

If the general average is classified as a tort or unjust enrichment, the principle of
limited choice of law accepted in the IPPL constitutes a violation of the parties’
intentions. Because in IPPL, parties can only make a choice of law after an event
constituting unjust enrichment or tort has occurred, whereas today, in almost all
general average relationships, a will is expressed before the voyage, even if it is
in the nature of a reference to YAR. Therefore, classifying general average as a
tort or unjust enrichment in itself brings up issues that are contrary to the parties'
intentions and incompatible with practice.

36 In Turkish Conflict of Laws, see regarding the characteristic performance and the
determination of characteristic performance in contractual disputes: Ergin Nomer, Devletler
Hususi Hukuku (Revised 23rd edn, Beta Publishing 2021) 333 et seq.; Giiloren Tekinalp,
Milletlerarasi Ozel Hukuk Baglama ve Usul Hukuku Kurallarr (Updated and Expanded 13th
Edition) Basi, Vedat Bookstore 2020) 289 et seq.; Aysel Celikel and Bahadir Erdem,
Milletlerarast Ozel Hukuk (17th edn, Beta Publishing 2021) 389 et seq.; Vahit Dogan, Alper
Cagri Yilmaz and Lale Ayhan Izmirli, Milletleraras: Ozel Hukuk (Updated 9th edn, Savas
Publishing House 2023) 411 et seq.; Cemal Sanli, Emre Esen and Inci Ataman-Figanmese,
Milletlerarast Ozel Hukuk (10th edn, Beta Publishing 2023) 347 et seq.; Sibel Ozel et al.,
Milletlerarast Ozel Hukuk (1st edn, On ki Levha Publishing 2022) 424 et seq.
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Additionally, in cases where the general average act occurs on the high seas, the
connecting factors of the place of occurrence and the place of damage, as stated
in Articles 34/1 and 34/2 of the IPPL, may lose their applicability. In terms of
unjust enrichment, if contractual liability, which forms the basis of enrichment,
is pursued under Article 39/1 of IPPL, the application of more than one legal
system may again be in question, as mentioned above. The law of the country
where the enrichment occurred in the second sentence of the article is also not
applicable in general average incidents occurring on the high seas. However, all
three connecting factors of the place of occurrence, the place of damage, and the
country where enrichment takes place have a rather coincidental nature in
resolving the general average dispute.

As aresult, it is necessary to establish an independent connecting rule for general
average disputes containing foreign elements, given the acceptance of general
average as an independent type of liability, the necessity for the dispute to be
governed by a single legal system, the fact that the YAR is not a text that fully
regulates the general average relationship, and the inadequacy of the connecting
rules in the IPPL. In this context, the continuation of the study will first focus on
the classification of general average. Indeed, the judge or the adjuster must
decide whether there is a general average act before determining the law and
rules to be applied to the dispute. Subsequently, in the general average, some
criteria will be put forward regarding the conflict of laws, and an independent
connecting rule will be tried to be established in the conclusion section.

3. Classification of General Average

The adjusters determined by the parties or the court must first assess whether
there is a general average act in the dispute. In case of an objection to the
adjustment report, the said evaluation must be carried out by the court in
accordance with Article 1278/3 of the TCC.

The existence of a general average act in the context of conflict of laws is a matter
of classification®’. Like courts, adjusters must first qualify whether there is a
general average act. In fact, considering that the adjustment report prepared by
the person appointed as the referee-adjuster is binding, it can even be said that it

37 For the view that sees the existence of a general average act not as a matter of classification,

but as a matter of applicable law, see. Sozer, 39. See regarding the classification in conflict of
laws: Nomer, 96 et seq.; Tekinalp, 36 et seq.; Celikel and Erdem, 74 et seq.; Dogan, Yilmaz
and Ayhan Izmirli, 223 et seq.; Sanli, Esen and Ataman-Figanmese, p. 55 et seq.; Ozel et seq.,
85 et seq.
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is a requirement of their responsibility for adjusters to resort to the classification
method.

At this point, in line with the aim of unification mentioned in the first part of our
study, resorting to an independent (autonomous) method of classification rather
than classification as lex fori or lex causae is the most appropriate solution in
terms of ensuring the legal predictability sought in maritime law*®. Indeed,
although the YAR is not binding in essence, it has become a text that is referred
to in almost all maritime transportation today. Therefore, the elements in the
definition in the first paragraph of YAR Rule A should be evaluated in the
classification to be made by adjusters and the court. Therefore, the Turkish judge
or the arbitrator-adjuster in Tiirkiye should base the classification of the general
average act on the relevant article of the YAR referred to by the Law, instead of
the elements in Article 1272/1 of the TCC*’. In fact, in terms of Turkish Law, it
can be argued that with the reference of the TCC, the YAR has also become a
part of the /ex fori, that the general average definitions of the YAR and the TCC
are similar, and that there is no need to deviate from the general rule of lex fori
classification. However, the reason for preferring the independent classification
method is fundamentally an outcome of the idea of ensuring the uniformity of
the conflict of laws mentioned above in maritime law relations. In this regard,
even though it can be argued that it does not lead to very different results in
practice considering the positive regulations in Turkish Law, it is appropriate to
apply an independent method in the classification of general average in order to
establish a general principle in terms of the law that should be.

3% In independent classification, independent concepts and comparative law are used rather than

being bound by domestic laws such as lex fori or lex causae. Although there are criticisms in
the doctrine that it is not applicable, its content is ambiguous, and it increases the workload of
the courts, the content of independent classification in the context of general average, which
has a uniform application almost worldwide with YAR, can be easily determined. Moreover,
it cannot be said that the workload of the Turkish judge has increased, given that the 2016 text
of YAR has already been translated into Turkish. For criticisms of the independent
classification method in the doctrine, see: Celikel and Erdem, 83; Dogan, Yilmaz and Ayhan
Izmirli, 222. In addition, although the YAR is not a binding regulation, it is also stated in the
doctrine that the classification made in the context of international agreements serves the
harmony of international decisions by preventing different interpretations: Haci Can,
Milletlerarast Ozel Hukuk, (Updated 6th edn, Justice Publishing House 2023), 215.

By choosing the lex fori classification method, it should be based on the definition in Article

1272 of the TCC for determining the general average act, see: Kerim Atamer, Deniz Ticareti
Hukuku-Deniz Icra Hukuku, Volume 4 (2nd edn, On lki Levha Publishing 2019) 92-93.
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As a result, in accordance with the first paragraph of YAR Rule A40, a general
average act will be deemed to have occurred if an extraordinary sacrifice or
expenditure is knowingly and reasonably made for the common safety of the
voyage to protect all the assets involved in the sea adventure from a common
danger threatening them.

4. Subjective Connecting Rule

In the face of the inadequacy of the connecting rules in IPPL, while establishing
an independent connecting rule regarding the law to be applied to general
average, it is necessary to act on the axis of the principle of freedom of will,
especially considering today's maritime law practice. Indeed, in practice, those
involved in general average refer to YAR and location of adjustment, in order to
ensure legal predictability. Therefore, it is necessary to accept the freedom of
choice of law, which is the reflection of the principle of freedom of will in the
conflict of laws, in the connecting rule, and to give priority to the choice of law
at the subjective connection factor.

A. Examination of the Basic Criteria for the Choice of Law in terms of
General Average

On the basis the principle of freedom of choice of law, no time restriction should
be imposed on the choice of law. Indeed, in today's practice, the parties often
include general average clauses in the contract or bill of lading in many
situations. As a result, parties should not be granted the opportunity to choose a
law that is limited in time in a manner contrary to the practice of maritime law.
In other words, the parties should be able to make a choice of law either before
or after the occurrence of a general average act.

Since it is a type of liability that is different and separate from contractual
liability, it should also be considered that the general average clauses are
independent of the bill of lading or the freight contract. Therefore, despite the
parties agreeing on the law to be applied to the bill of lading or the freight
contract, their silence on the issue of general average should not mean that the
status of the freight contract or bill of lading will also apply to the issue of general
average“. In other words, such a situation should not be considered as an implicit

40 “There is a general average act when, and only when, any extraordinary sacrifice or

expenditure is intentionally and reasonably made or incurred for the common safety for the
purpose of preserving from peril the property involved in a common maritime adventure.”

4l See in a similar direction: Lowndes and Rudolf, 594.
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choice of law on its own*2. Because in the conflict of laws, an implicit choice of
law becomes valid when the intentions of the parties are clearly expressed
without leaving room for doubt. For this reason, the existence of an implied
choice of law to be applied to general average should be accepted if, according
to the characteristics of the concrete case, in addition to the choice of law to be
applied to the freight contract, many other elements also indicate the law of the
same country“.

As frequently emphasized, the attachment of general average to a single law is a
necessity of the nature of the legal relationship. Therefore, choices that include
more than one legal system should not be allowed.

In practice, there are general average clauses standardized in the form of “In the
event of a general average, the adjustment will be made in London in accordance
with the York-Antwerp Rules dated ... ”. It should also be discussed whether such
references to general average and adjustment in charter parties and bills of lading
will be considered as a choice of law.

In the thirteenth paragraph of the preamble of the Rome I Regulation**, it is stated
that parties may also refer to international conventions or certain rules outside
the national legal system. However, it is stated that references to international
model laws and rules of this nature, or to the customary rules referred to as /ex
mercatoria or lex maritima, cannot be considered as a choice of law*’.

In Turkish Law, there is no explicit legal regulation on this matter, and it is
generally accepted in the doctrine that such choices are not a choice of law but
rather the incorporation*®. Due to its nature, references to YAR in freight

42 See in the opposite direction: Sozer, 68.

43 See the criteria on the implicit choice of law: Nomer, 326 et seq.; Tekinalp, 283-284; Celikel
and Erdem, 385 et seq.; Dogan, Yilmaz and Ayhan Izmirli, 401 et seq.; Sanl;, Esen and
Ataman-Figanmese, 327 et seq.; Ozel et al., 413 et seq.; Can, 515, 516.

44 Regulation (EC) No: 593/2008 of the European Parliament and of the Council of 17 June 2008
on the Law Applicable to Contractual Obligations. For the English text of the Statute, see:
<https://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:2008:177:0006:0016:en:PDF> La.d.
March 2, 2024.

45 For detailed information within the scope of the Rome I Regulation, see: Hatice Ozdemir
Kocasakal, ‘Sézlesmelere Uygulanacak Hukukun MOHUK m. 24 Cercevesinde Tespiti ve
Ugiincii Devletin Dogrudan Uygulanan Kurallari® (2010) 30(1-2) International Law and
International Private Law Bulletin 38 et seq.

46 Nomer, 324; Tekinalp, 282; Dogan, Yilmaz and Ayhan-izmirli, p. 405; Sanli, Esen and
Ataman-Figanmese, p. 332; Ozel vdi., 408 et seq.; Rose, 11.
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contracts and bills of lading do not constitute a choice of law*’. When this view
is taken into account, the regulations in the YAR are valid as long as they do not
contradict the mandatory provisions of the /ex causae. The views in Turkish
doctrine, on the one hand, are an extension of the regulations in the Rome I
Regulation in terms of contractual liability in Turkish Law. On the other hand,
although it is included in freight contracts or bills of lading, the general average
agreement is a type of sui gemeris liability independent of tort or unjust
enrichment. Nevertheless, IPPL, systemically, does not speak of a code or a rule,
but rather speaks of a 'law' choice*®. Therefore, references made to YAR should
not be considered as a choice of law in parallel with the aforementioned
information and views in the doctrine. Because YAR does not fully regulate the
general average dispute in terms of scope®.

Although YAR is not binding in terms of resources, it has a say in almost all
maritime transport in order to ensure uniformity, legal security, and
predictability. Due to these characteristics, it can be said that the responsibility
for general average is under the protection of non-binding international rules
rather than national legal systems™. Indeed, even in the TCC, reference is made
to the YAR regarding general average. When the trust placed in it by the parties
and the scope of the rules are evaluated together, the selection of YAR by the
parties is almost equivalent to a choice of law in practice today, even if it is not
considered a choice of law in terms of the conflict of laws technique. Due to this
situation, it is necessary to include a provision to ensure that references made to
Y AR in the regulation regarding the subjective connecting rule are secured.

Since 1994, all YAR texts have included a Rule of Interpretation initially written
as “In the adjustment of general average the following Rules shall apply to the
exclusion of any law and practice inconsistent therewith”. In the connecting rule
to be established, including a provision that the YAR selections will be
recognized as valid in accordance with the Interpretation Rule will be appropriate
for the purpose of unification’' and in terms of legal predictability. Even if the
regulation in question is not of a nature to override the mandatory legal rules of

47 See in a similar direction: Kruit, 57-58.
48 See also in the same direction: Nomer, 324; Dogan, Y1lmaz and Ayhan {zmirli, 405.

4 For discussions on the international law status of the 1924 and 1950 YAR texts, see: Goger,
137.

30" See in a similar direction: Tetley, 395-396.

31 See also in the same direction: Fahiman Tekil, ‘Y ork-Anvers Kurallarindaki Yorum Kuralinin
1lk Fikras1’ (1996) 1(2) Maritime Law Journal 19 (Interpretation).
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states®?, it sets a minimum standard in terms of eliminating non-mandatory
regulations that are incompatible with the YAR in national laws.

While explicit, implicit, and partial choice of law are generally recognized in
Turkish Conflict of Laws, hypothetical choice of law is not accepted. A similar
approach can be taken regarding the type of law selection in general average.

In the face of the necessity for the legal relationship to be governed by a single
law, partial choice of law is problematic and should be divided into two parts
only as divisible general average and adjustment institutions. In this regard, the
clause in the contract or bill of lading “...adjustment in London...” can be
interpreted as an implicit declaration of intent regarding the law to be applied to
the adjustment™. However, the intention to have the adjustment made in London
should not be understood as an implicit choice of law that the law applicable to
general average is also English Law.

B. Validity of the Choice of Law/Incorporation Between the Cargo Owners

Under the principle of relativity of contracts, references made to the YAR in the
contract or bill of lading, as a rule, have effect between only the shipowner and
the cargo interest. The question may arise as to how these references can be
extended to the relationship between two or more cargo owners. Due to the
nature of the general average relationship, each cargo owner has, in essence,
consented to the application of YAR in the freight contract or bill of lading with
the shipowner. Therefore, the settlement of each cargo owner's claims against
each other in accordance with the provisions of the YAR is essentially based on
the common destiny in general average, which is a special type of liability, and
is a continuation of the will of the parties to the dispute in the contract or bill of
lading®’. In other words, even if the will of the parties involved in the general
average responsibility is included in the contract or bill of lading; the source of
the responsibility is not the contract itself, but the captain's actions in the face of
unexpected dangers during the navigation. It is worth noting that the references
made by YAR also make the captain's work much easier. As a matter of fact, if
the master knows in advance the acts constituting general average and the values

52 See also in the same direction: Tekil, Yorum, 16; Cetingil, Kender and Unan, 22; Algantiirk
Light, 86-87; Sozer, 67. See also. Rose, 10.

53 Nomer, 327; Tekinalp, 284; Celikel and Erdem, 385, dpn. 310; Dogan, Yilmaz and Ayhan
Izmirli, 402-403; Sanli, Esen and Ataman-Figanmese, 328; Can, 517.

See also in the same direction: Lowndes and Rudolf, 592.
See also in the same direction: Lowndes and Rudolf, 596.

54
55
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included in contribution, he/she can adjust his/her behavior at the time of danger
accordingly and have a great advantage in surviving the danger with the least
loss. Therefore, legal predictability is a protection needed by the captain as much
as the parties. In this way, the parties involved determine from the outset what
the consequences of the captain's actions will be. As a matter of fact, it is also
stated in the doctrine that the cargo owners cannot be relieved from the claims
of other owners for participation in the general average on the basis of the fact
that the he/she has concluded the general average clause with only the
shipowner®.

In conclusion, the application of YAR, in terms of the relationship between the
cargo owners, appears as an extension of the will of the parties and as a necessity
of the common destiny in the responsibility of general average.

C. The Principle of Unity in Terms of Applicable Law and the Extension of
the Majority Will

The nature of the general average relationship is inherently multilateral. There
are multiple cargo owners along with the shipowner in a single navigation. In the
event of a general average act, there is a possibility that each charterer may refer
to YAR texts of different dates. On the other hand, while some of the relevant
parties refer to different YAR texts, other relevant parties may not have made
any legal choice or reference regarding general average. It is quite important to
evaluate all these situations from the theoretical conflict of laws perspective.

In order to determine the values to be shared, the amounts sacrificed, expenses
and, ultimately, the shares of contribution, it is necessary that the general average
relationship be governed entirely by the single legal system and by the specific
YAR. Otherwise, it will be impossible to compensate the damages of the
creditors by sharing®’. Additionally, nowadays, almost all charter parties or bills
of lading include a general average clause as mentioned above.

In addition to the necessity of the applicable law being under the administration
of a single legal system, priority should be given to the will of the parties in the

36 Tekil, Miisterek Avarya, 301-302; Kruit, 70. Tekil cites a similar opinion of the French jurist
Ripert, even if he does not agree with it. According to Ripert, with the issuance of the bill of
lading, all shippers enter into a company under the captain's management, and the claims for
general average among the shippers are based on the articles of association of this established
company. Tekil, Miisterek Avarya, 302.

57 See also in the same direction: Goger, 140.
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relationship of general average. Indeed, in Article 1273/1 of the TCC, it is stated
that “Unless otherwise agreed by the parties...” thereby prioritizing the will of
the parties. There is no problem when the parties to the dispute a single
shipowner and a charterer are. Even though it occurs between more than one
cargo owners (relevant) with the shipowner, the situation is the same if all the
relevant parties make the same choice of law/reference the same YAR text™.
However, in cases where there are more than two interested parties and the
choices made point to different legal systems or different texts of the YAR, or
where some of the interested parties have not made a choice of law, problems
arise regarding how the law or the YAR text agreed upon by the parties can be
applied.

In doctrine, in cases where there are multiple parties involved in general average
and the references/ choices made regarding YAR/general average point to
different YAR texts/national laws, objective connecting factors such as the law
of the flag state, the law of the place of destination, or the law of the place of
adjustment are recommended®’. However, in this case, the most appropriate
solution is to operate a special subjective connecting factor specifically within
the principles of private international law equity and freedom of choice of law®.

If the interested parties choose different legal systems/YAR texts, and the
number of interested parties making the choice is greater than the number of
remaining interested parties who do not make a choice, and if the choices made
indicate the law of a single country or a certain version of YAR, it can be
considered that the general average dispute is subject to the law/Y AR regulations
determined by the majority will. Indeed, it is stated in the doctrine that if
reference is made to more than one YAR regulation in a similar manner, the most
appropriate YAR text can be applied by the adjuster due to its ease and economy;
and in determining the most appropriate YAR text, the preference of the majority

58 Lowndes and Rudolf, 595. See in a similar direction: Sozer, 43.

59 Géger, 140; Johnson, 367; Cetingil, Kender ve Unan, 18-19; Sozer, 39.

0 In doctrine, Goger argues that freedom of will should be taken as a starting point in terms of
conflict of laws. However, the author suggests the law of the place of adjustment as an
objective factor of connection in cases where the law chosen by the parties or the YAR texts
are different and cannot be applied to the dispute. G6ger, 142,143. The idea that the author's
freedom of will should be prioritized is appropriate. However, after accepting the freedom of
will as a fundamental principle, the solution should not be to propose a new objective factor in
cases where the law/YAR provisions chosen by the parties cannot be applied due to
differences. In such a situation, if it is desired to recognize the effect of free will, the solution
should primarily be sought in the direction of maintaining the effectiveness of the subjective
connection rule.
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in the bills of lading can be taken into consideration®'. In cases where the will of
the majority does not direct towards a single legal regulation, the objective
connecting rule should find its area of application.

To explain the subject with an example, if the shipowner has concluded a freight
contract with five charterers and in three of these, reference is made to the 2004
Y AR, while the other two charterers have not made any choice or have chosen
the 2016 YAR, the general average should be subject to the 2004 YAR. In cases
where there is a gap in the 2004 YAR, the law to be applied should be determined
according to the objective connection rule. In terms of the choice of law,
similarly, in cases where three of the cargo owners choose English Law and the
other two choose German Law, the general average should be subject to English
Law, which is determined by the majority. The intention of the parties as to the
law applicable to the YAR, adjustment and general average must be determined
by the judge separately.

This view reflects the preference and extension of the majority will, which is
directed towards the law of a particular country or international rules, over the
minority will in the general average dispute. This preference primarily serves
legal predictability for the captain and the parties, as explained above. Because
as a result of the captain's foresight, overcoming the danger with minimal
damage is also in the interest of minor groups who have not made a choice or
have made different choices. As a matter of fact, it should be kept in mind that
the nature of general average is not the conflict of interest between the parties,
but the common destiny between the participants in the navigation. At this point,
it is quite beneficial for the shipowner to conclude the general average clauses in
such a way that they are subject to a single law or regulation®.

The application of the law/Y AR of the majority also serves the equity of private
international law. Indeed, one of the most fundamental purposes of conflict of
laws is to connect the dispute to the law of the country most closely related to it,
in the absence of a choice of law. In this situation, the legislator can impose the
duty on the judge to determine the most closely related law system according to
the characteristics of the case by introducing exception provisions in some cases
where they think that objective connecting factors may be insufficient. In terms

81 . in the interests of simplicity and economy, to adopt the most appropriate version of the

York-Antwerp Rules, which will usually be the version shown in the majority of the bills of
lading.” Lowndes and Rudolf, 599.

92 See also in the same direction: Kruit, 63.
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of general average disputes that need to be bound by a single law, a similar
reasoning can be put forward. The only difference here is not the absence of a
choice of law, but the necessity of choosing one among multiple choices of law.
In this way, if more than two interested parties choose the laws of different states,
the law most closely related to the dispute will be determined if the majority will,
directed towards a single law/regulation, is identified based on the specifics of
the case; otherwise, an objective connecting rule will be applied to the dispute.

In conclusion, although references to YAR in the general average clauses do not
direct towards a national legal system in terms of conflict of laws, they have
similar results to the choice of law in practical terms. Apart from this, the status
of general average applies to matters not regulated in YAR. Attention should
also be paid to the distinction between the law applicable to general average and
the law applicable to the adjustment. In this way, the statement that 'the
adjustment will be made in London' can be considered as an implicit declaration
of intent that English Law will have a say in the law to be applied to the
adjustment. The principle of unity mentioned above and the issues related to the
extension of the majority will are also valid in terms of general average and
adjustment status, in addition to YAR. Finally, it should also be considered that
lex fori should be applied in procedural matters outside the substantive law
related to the adjustment®,

5. Objective Connecting Rule

In cases where the subjective connecting rule does not apply or cannot be
applied, the law to be applied to general average and adjustment will be
determined according to the objective connecting rule. In this regard, in cases
where the subjective connecting rule does not meet the conditions, in other
words, where the majority of the choices made regarding general average and
adjustment cannot be achieved or no party has made a choice, the objective
connecting rule should be followed. However, it is useful to evaluate some
provisions in the TCC before determining the objective connecting rule.

A. Evaluation of Relevant Provisions in TCC

As explained above, Article 1272/3 of the TCC stipulates that losses and
expenses incurred in respect of general average contribution shall be shared
among the ship, cargo, freight and other goods in accordance with the provisions

63 Goger, 141.
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of Chapter. Again, Article 1273/1 of the TCC stipulates that, unless otherwise
agreed by the parties, the general average contribution is subject to the latest
YAR prepared by the CMI and translated and published in accordance with the
provisions of this article.

The phrase ‘...be shared according to the provisions of this Chapter’ in Article
1272/3 of the TCC, although at first glance it may seem open to interpretation as
a unilateral connecting rule, should not be considered as a unilateral connecting
rule due to the principle of freedom of will. As a matter of fact, the legislator
orders in the next article that the contribution shall be subject to YAR, unless
otherwise agreed by the parties. In fact, with the expression in question, the
legislator wants to emphasize that the provisions of the TCC, in matters not
regulated in the YAR, are complementary to the YAR®. If the legislator's
intention was to establish a unilateral connecting rule, they would not choose to
refer to the YAR in the next article. In addition, in the context of general average,
the parties' intent should be given effect in the name of legal predictability.
However, there is no provision in the article that prioritizes the will of the parties.

Article 1273/1 of the TCC briefly mentions that the 2016 YAR will be applied
to general average disputes unless otherwise agreed by the parties. It is observed
that priority is given to the will of the parties, unlike the Article 1272/3.
Nevertheless, the article 1272 in the TCC is not technically a connecting rule.
Because the connecting rules generally associate disputes containing foreign
elements with a legal system. However, it is not possible to talk about a legal
order that presents a systematic integrity here. Therefore, there is no objective
connecting rule in the Turkish Commercial Code regarding general average
disputes containing a foreign element. As a result, the TCC is applicable to
general average relations that do not currently have a foreign element or that
have a foreign element but where the parties have ordered the application of
Turkish Law.

B. Law Applicable to General Average and Adjustment

Considering that the YAR texts do not fully regulate the relationship of general
average, in cases where the majority of the parties choose YAR but do not make
any choice of law regarding general average, the issue of which law will resolve
matters outside of YAR comes to the fore.

%4 See also in the same direction: Kula, 740.
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Various objective connecting factors are proposed in the doctrine regarding the
law to be applied to general average. The application of the law of the state whose
flag the ship carries (the law of the flag) is the first of these views®. The law of
the flag, in the face of the possibility of abuse of the criteria of convenient flag
states, as stated in the doctrine, can remain quite symbolic and may lead to the
application of legal systems that are not related to the dispute®. In addition,
although it is stated that the law of the flag binds the relationship of general
average to a single legal system, it is argued that it distorts the balance of interests
between the shipowner and the cargo owners in favor of the shipowner and is
insufficient to achieve international justice®’.

Another point of reference in the doctrine is the law of destination®®. Although
the destination factor essentially ensures legal predictability, it is rightly
criticized on the grounds that there are different destination countries for each
cargo owner in a single journey and the issue of how different national laws will
be applied will lead to problems in terms of the applicable law. It is also stated
that the connecting factor is quite coincidental whether the port of arrival is
reached or not®.

Another point proposed in the doctrine for the application of general average is
the law of the place of adjustment’®, which not only facilitates the work of the
adjuster but also assists judges by applying the /ex fori in case of objection to the
adjustment report’’. In cases where the adjustment location is not determined, it
is appropriate to conduct the adjustment according to the law of the country of
destination, in accordance with Article 1279 of the TCC’?, and if the destination
port cannot be reached, according to the law of the country where the navigation

% For French and German authors with this view, see: Goger, 134, dpn. 261. See also Arseven,

26.
66 Sozer, 40.
67 Goger, 134. See that the law of the flag unilaterally binds the cargo owners to the nationality
of the ship: Arseven, 26.
For French and German authors with this view, see. Goger, 134, dpn. 263. See regarding the
need to understand the place of arrival as the place of adjustment: Arseven, 22.
Lowndes and Rudolf, 585; Goger, 135; Sozer, 40-41. See in a similar direction: Arseven, 23;
Hudson and Harvey, 7. For solutions regarding the law to be applied in case of multiple
destinations, see. Lowndes and Rudolf, 587 et seq.
70 Arseven, 29; Goger, 139; Sozer, 41; Cetingil, Kender and Unan, 19.
71" See in a similar direction: Arseven, 29.
72 TCC Article 1279: “The determination and allocation of the damage is made at the place of
destination, if not reached here, at the port where the navigation ends.”

68

69
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ends, in order to establish parallelism between the TCC and the IPPL. However,
it should also be considered that the parties often agree on the adjustment place
in the general average clause. Nevertheless, in the determination of the place of
adjustment (for example, in the case of different adjustment places in
charterparty agreements), the will of the majority should be given effect as we
have explained before. In cases where the will of the majority is not directed
towards a single adjustment, the law of the place of destination should be applied
in order, and if the port of arrival cannot be reached, as a last resort, the law of
the country where the navigation ends should be applied.

In terms of the law to be applied to the adjustment, the place of the adjustment
law explained above can also be applied. Indeed, it is quite advantageous for
adjusters and courts in case of objections to the adjustment report to apply their
own country's law on matters other than the YAR. It is also consistent that the
adjustment and general average are subject to the same law. For example,
whether the insurer has the right to apply to the adjuster is subject to the law
applicable to the adjustment. On the other hand, whether the insurer is a direct
party to the general average relationship is determined according to the law
applicable to the general average. It is important that these two arrangements are
parallel. This is because the law applicable to adjustment does not allow the
insurer to apply to the adjuster, whereas the law applicable to general average
may directly recognize the insurer as the contribution’s debtor. In the event of
such a situation, if the captain neglects to apply to the adjuster, the insurer will
not have the right to apply to the adjuster in a dispute in which it is directly
involved, and injustice may arise. Moreover, in practice, since the parties often
determine the place of adjustment, the law of the place of adjustment tends to
prioritize the will of the parties over other objective factors of connection.

In short, it is an appropriate practice for the law to be applied to general average
and adjustment to have parallelism. The law of the place of adjustment also
ensures integrity as an extension of /ex fori in substantive and procedural matters
related to adjustment.

6. Evaluations on Application of the Connecting Rule

Examining some possibilities for application in general average disputes is quite
important in terms of clarifying the issue. In this regard, the parties in the freight
contract or bill of lading:
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e May have only agreed on the law to be applied regarding general
average.

e May not have been any choice made regarding the general average (or
the choices made by the majority of the interested parties do not choose
the law of a particular country or the YAR text).

e In addition to determining which YAR text the general average will be
subject to, the law to be applied to the general average may also have
been agreed upon.

e May have only decided which YAR text the general average will be
subject to (It is stated that this is the most common possibility
encountered in practice.)””.

In the first possibility, when evaluated in terms of conflict of laws, the subjective
connecting rule finds its application. Accordingly, on the basis of the principle
of unity and the majority will rules, if the majority will is directed towards the
law of a certain country, the general average is subject to that law; otherwise, in
accordance with the objective connecting rule, it is subject to the law of the place
where the adjustment is made. In cases where the adjustment location cannot be
determined, the law of the destination should be applied, and if the destination
cannot be reached, the law of the country where the navigation ends should be
applied.

In the second possibility, the objective connecting rule finds its area of
application. As a matter of fact, in this case, none of the parties involved in the
general average have made any choice of law, nor has it been possible to connect
to a specific legal system by the will of the majority. Therefore, the law
applicable to general average should be determined according to the objective
connecting rule. In doctrine, it is stated that in such a case, the law applicable to
general average can be determined according to international rules and
principles’. In cases where the parties have not made any choice regarding
general average, the need for a special connecting rule regarding the law to be
applied to general average is evident. However, instead of filling such a gap with
objective connecting factors such as the flag state law, the law of the place of
destination, or the law of the place of adjustment, it is not an appropriate

73 Ulgener, 540; Cetingil, Kender and Unan, 18; Sozer, 42-43; Kruit, 18. See in a similar
direction: Lowndes and Rudolf, 17, 591.
74 Cetingil, Kender and Unan, 19.
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approach to refer to the rules and principles valid in international law, which are
quite vague in content and contrary to legal predictability.

In the third possibility, the parties have also agreed on which YAR text will be
applied along with the law to be applied to the general average. In this case, an
evaluation should be made based on the subjective connecting rule. In this
respect, the explanations we made for the first possibility regarding the law to be
applied to general average are also valid here. However, references made to YAR
and the choices made regarding the law to be applied to general average should
be evaluated separately in terms of the subjective connection rule.

In the fourth and final possibility, in the reference made to YAR, the law to be
applied to the general average should be determined according to the objective
connecting rule, while the majority will is considered according to the subjective
connecting rule. If a majority will cannot be determined for YAR, the general
average relationship should be resolved according to the law determined entirely
by the objective connecting rule. If it is seen that the majority of the interested
parties have reached a consensus on a specific YAR text, then the general
average should primarily be resolved according to the YAR text referred to; in
cases where there is a gap in the YAR, the legal system determined according to
the objective connection rule should be consulted.

In doctrine, it is incorrectly stated that in the event of the choice of law to be
applied to the general average in the freight contract, the conflict of laws rules
will be taken as the basis first, not the substantive law provisions of the law to
be applied”. In Turkish Conflict of Laws, unless otherwise agreed by the parties,
in cases where there is a choice of law, as a rule, renvoi is not applied pursuant
to Article 2(4) of the IPPL, and in cases where there is no choice of law, it is
accepted only in the fields of law of persons and family law pursuant to Article
2(3) of the IPPL®. Therefore, contrary to what is stated in the doctrine, whether
or not a choice of law is made regarding general average, the renvoi should be
rejected in all cases, and the substantive law rules determined according to the
connecting rule should be applied directly.

75 Sozer, 43, 46.

76 See about renvoi: Nomer, 145 et seq.; Tekinalp, 39-40; Celikel and Erdem, 106 et seq.; Dogan,
Yilmaz and Ayhan Izmirli, 229 et seq.; Sanli, Esen and Ataman-Figanmese, 59 et seq.; Ozel
etal., 107 et seq.; Can, 218 et seq.
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7. Law Applicable to Statute of Limitations

Rule XXIII of the 2004 and 2016 YAR provides that, without prejudice to the
mandatory provisions on limitation prescribed by the applicable law, any claim
arising out of the contribution of the general average shall expire within one year
from the date of publication of the adjustment. The provision that claims arising
from general average cannot be litigated in any case six years after the end of the
common maritime adventure is also included in the continuation of the article.
These periods can be extended by mutual agreement of the parties after the end
of the navigation.

Rule XXIII reserves the mandatory provisions of the applicable law. It should be
determined according to Article 8 of the IPPL whether there is a mandatory
provision regarding the statute of limitations in the applicable law. Pursuant to
the article, the statute of limitations is subject to the law applicable to the general
average’’. Therefore, the law determined by the subjective or objective
connecting rule regarding general average will also have a say in the statute of
limitations. The judge should consider whether there is a mandatory provision
regarding the statute of limitations in the law to be applied to general average. If
there is a mandatory provision regarding the statute of limitations in the
applicable law, the statute of limitations will be subject to the law of this country;
otherwise, the one and six-year periods specified in the YAR will be applied.

In cases where Turkish Law is chosen as the law to be applied to general average
by the parties, or where the objective connecting rule points to Turkish Law, the
nature of the statute of limitations provision in Article 1285 of the TCC should
be examined. Article 1285 of the TCC stipulates that the claims for the general
average contribution shall be time-barred within one year from the date the ship
arrives at the place specified in Article 1279.

When the provision of the article is literally evaluated, it is seen that the article
is of a mandatory nature based on the expression “...shall be time-barred”.
Therefore, in a case where the applicable law to the general average is Turkish
Law, the one-year limitation period under Article 1285 of the TCC, which is of

77 See that the statute of limitations in general average is related to substance, not procedure:

Lowndes and Rudolf, 579.
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a mandatory nature, should be applied instead of Rule XXIII of the YAR, which
reserves the mandatory provision in the applicable law®,

In doctrine, it has been argued that the 2016 YAR text does not have the nature
of an international treaty, and therefore cannot be interpreted as the date of entry
into force of the translation in the Official Gazette, moreover, that the 2016 YAR
found its application with the permission of the TCC and for these reasons, a
priority-subsequent relationship cannot be established between the TCC and
Y AR according to the lex posterior principle. On the other hand, it is stated that
according to the lex specialis principle, the YAR is of a special regulation nature
regarding general average compared to the TCC, and therefore the YAR
provision should be taken as the basis regarding the statute of limitations’. When
the author's opinion is evaluated alone, it is debatable in terms of legislative
technique. However, the author does not provide any explanation on the first
paragraph of Rule XXIII of the 2016 YAR, which 'reserves the mandatory
provisions on limitation prescribed by the applicable law'. However, Rule XXIII
loses its applicability in the face of the mandatory provision of the TCC due to
the express provision of the YAR reserving the mandatory provisions on the
statute of limitations. Although we think the same way in terms of lex lata, as
the author also points out, in terms of lex ferenda, it is more appropriate to apply
the YAR regarding the statute of limitations for the sake of uniformity, legal
security, and predictability®”.

In light of the information above, in a dispute where the law to be applied to the
statute of limitations is Turkish Law, the one-year statute of limitations in the
TCC will be applied from the date of arrival at the destination, or if the
destination is not reached, from the date the navigation ends, pursuant to Article
1279 of the TCC.

8. The Law Applicable to Whether the Contribution Grants a Maritime
Lien

The maritime lien is a statutory lien specific to maritime law. The right holder
has the opportunity to collect their receivable before other creditors in terms of

78 See also in the same direction: Cetingil, Kender and Unan, 272; Algantiirk Light, 286; Sozer,

334. It is stated that there is no mandatory provision regarding the statute of limitations in
English Law. Lowndes and Rudolf, 579. For criticisms regarding the statute of limitations in
the TCC, see. Kula, 742.

79 Kula, 743, 744.

80 Kula, 745.
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order. Since the right directly pursue the ship instead of the debtor, the creditor
can make a claim from the new shipowner or possessor even if the ownership or
possession of the ship changes.

Pursuant to Article 1320/3 of the TCC, whether a claim asserted through legal
proceedings in Tiirkiye grants a maritime lien is determined in accordance with
Turkish Law. The provision in question is a special and unilateral connecting
rule established for the birth of the maritime lien®'. Therefore, the issue of
whether or not the contribution determined by the adjuster in a general average
dispute entitle the owner to a maritime lien should be resolved not according to
the law applicable to the general average or adjustment, but according to the
special connecting rule under Article 1320/3 of the TCC. In subparagraph (f) of
the first paragraph, the general average contributions are listed among the types
of receivables entitling the maritime lien. Accordingly, the creditor of
contribution will have a maritime lien provided that it claims its receivable
before (i) the Turkish courts if the adjustment report is contradicted or (ii) the
Turkish enforcement authorities if the adjustment report is not contradicted.

CONCLUSION

A very large part of the disputes related to maritime law contain a foreign
element. In contrast, there is no specific connecting rule in Turkish Law that
indicates the law to be applied in general average disputes containing a foreign
element. Apart from this, the general connecting rules related to contracts, torts,
or unjust enrichment in IPPL are not applicable to the liability of general average.
For this reason, there is a need for a special connecting rule regarding the
responsibility of general average, which is an institution specific to maritime law.
Because the references made to YAR by the parties in the application are not
currently considered as a choice of law.

Considering the opinions and evaluations presented in the study, the proposed
connecting rule for general average disputes containing a foreign element is as
follows:

Disputes arising out of general average are governed by the law chosen by the
parties. The parties may also agree on the applicable law after the occurrence
of the act of general average. However, choices held under more than one legal
law system are invalid. References to the York-Antwerp Rules on general

81 Nomer, 315; Sanl, Esen and Ataman-Figanmese, 299-300; Ozel et al., 378.
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average shall be applied in accordance with the first paragraph of the
Interpretation Rule.

General average where there are more than two parties concerned.:

Shall be subject to the law and/or rules chosen by the majority of the interested
parties, provided that it complies with the first paragraph. Where the majority
will of the interested parties is not directed to a particular law or rule, the law
applicable to the general average shall be determined in accordance with the
objective connecting rule in paragraph six.

The choice of law and/or references made by the shipowner and more than one
parties in accordance with the first paragraph shall also have effect with respect
to the rights and responsibilities between the parties concerned, between whom
there is no contractual relationship.

The parties may freely agree on the law applicable to the adjustment in
accordance with the provisions above.

If there is no choice of law and/or incorporation as set out above, matters
relating to general average and adjustment shall be governed by the law of the
country in which the adjustment is made. In cases where the place of adjustment
cannot be determined, the law of the country of destination shall apply, and if
the country of destination cannot be reached, the law of the country where the
navigation ends shall apply.

The unique nature of general average, when evaluated in terms of the situation
in practice and the fact that YAR is not a text that fully regulates general average,
it should be emphasized that conflict of laws issues holds a very important place
in general average disputes. However, despite its importance, the only place
where the conflict of laws dimension of general average is discussed
internationally is usually the different judgments made by courts based on
specific cases and the explanations of the doctrine. However, from the
perspective of conflict of laws, there is a need for an international regulation of
a binding nature to resolve the issue. In maritime disputes, it is not sufficient to
unify only substantive law rules to ensure the legal security and predictability.
To be able to talk about complete and full legal predictability, it is necessary to
harmonize the connecting rules in the same way.
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