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Tiirk Ticaret Kanunu’nda (TTK) miinferit olarak belirtilen deniz alacaklarma taninan
kanuni rehin hakki ile gemi alacaklis1 hakk: sahiplerine hukuki himaye saglanmaktadir.
Bu hak, Kanun’da belirtilen istisnal durumlar disinda, gemi lizerinde dogan rehin haklari
ile ayni yiikimliliklerden once gelmektedir. Diger hukuk sistemlerinde, Tiirk
hukukundan farkli olarak, gemi alacaklisi hakkinin mahiyetinin ve sirasinin degisik

sekillerde diizenlenmesi, bu hakka iligkin yabanct unsurlu uyusmazliklarda uygulanacak
hukukun tespiti ve tatbiki sorunsalini giindeme getirmektedir.

Calismamiz kapsaminda Oncelikli olarak gemi alacaklist hakkinin maddi hukuk boyutu
aktarilacaktir. Zira maddi hukuk boyutu, gemi alacaklist hakkinin dogumu ile mahiyetine
ve sirasina uygulanacak hukuka iligkin benimsenen farkli kanunlar ihtilafi kurallarinin
uygulanma sartlarinin  tespiti acgisindan  Onemlidir. Uygulanacak  hukukun
belirlenmesinde ise TTK’daki 6zel hiikiimler ile Milletleraras1 Ozel Hukuk ve Usil
Hukuku Hakkinda Kanun (MOHUK) dikkate almarak inceleme yapilacaktir. Ancak
Anayasa madde 90/V ve MOHUK madde 1/II uyarmca bu konudaki milletlerarasi
sozlesmeler evleviyetle tatbik edileceginden konu ile ilgili diizenlemelere de
deginilecektir.
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Anahtar Kelimeler: *Rehin Hakki *Gemi Alacaklisi Hakki *Kanunlar Thtilafi Deniz
Alacaklar1 sMilletleraras1 Sozlesmeler

ABSTRACT

Maritime liens provides protection to the claims, listed in the Turkish Commercial Code
(TTK) by granting statutory lien from the moment it arises. Except for special situations
specified in the Law, maritime liens takes precedence over other statutory and contractual
lien and in-kind obligations on the ship, whether registered or not. This privilege,
recognized in Turkish Law, may be regulated differently in other legal systems. This
situation brings up the problematic issue of determining the applicable law to the
maritime liens regarding foreign element.

In our study, firstly we will explain the substantive law of the maritime lien. Explaining
the substantive law of maritime liens is important in ascertaining the content of the
conflict of laws rules regarding its birth, nature and priority. In determining the
applicable law, it will be taken into account the special provisions in TTK and the Private
International Law and Procedural Law (MOHUK). However, since international
agreements are primarily applied in accordance with Article 90 of the Constitution and
Article 1/11 of MOHUK, articles of these regulations regarding to the subject will also be
mentioned.

Keywords: eStatutory Lien eMaritime Liens eConflict of Law eMaritime Claims
eInternational Convention

GIRIS

TTK’da' belirtilen bazi deniz alacaklarina 6ncelige sahip kanuni rehin hakki
niteligi taninmakta ve bu hakka da gemi alacaklis1 hakki adi verilmektedir.
Boylelikle de geminin degerinden oncelikli olarak gemi alacagi olarak kabul
edilen alacaklarin karsilanmasi gaye edilmektedir. Bu ayricalik ile borcun ifasini

giivence altina almak maksadiyla, gemi nerede olursa olsun, alacakliya takip
yetkisi verilmekte ve gemi alacaginin Oncelikli olarak tahsili saglanmaktadir.

Alacaklinin  korunmasi1 saikiyle yabanci hukuk sistemlerinde farklh
uygulamalarin  benimsenmesi ise c¢alismamizin konusunu cazip hale
getirmektedir. Zira hakkin konusu olan taginir mal niteligindeki geminin, deniz
ticaretinin ana konusunu teskil etmesi nedeniyle gemi alacaklis1 hakkina iligskin
uyusmazliklarin yabanci unsur tasimasi muhtemeldir. Ayrica deniz ticareti
hukukunda basat giic konumunda olan Birlesik Krallik, Amerika Birlesik
Devletleri (ABD), Hollanda, Danimarka gibi devletlerin “Gemi Alacaklisi Hakki

1 RG 14.02.2011/27846.
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ile Gemi Ipoteklerine Iliskin 1993 Tarihli Milletleraras: Sézlesme® (1993 tarihli
MS)? ile “Gemilerin Ihtiyati Haczine Iliskin 1999 tarihli Milletleraras:
Sozlesme®'ye (1999 tarihli MS)™ taraf olmamasi, hukuk diizenlerinde hangi
alacaklarin gemi alacaklis1 hakki ile giivence altina alindiginin tespitini gerekli
kilmaktadir. Bu da wuygulanacak hukukun belirlenmesine iliskin temel
meselelerin glindeme gelmesini muhtemel hale getirmektedir. Ayrica yabanci
unsurlu uyusmazliklarda 6zellikle gemi alacaklis1 hakkina uygulanacak hukukun
tespitinde hukuki kesinligin temini hizmet saglayicilarin, gemilerin onarimi ve
bakimi hususunda gerekli malzemelerin saglanmasimi tesvik ederek

21993 tarihli MS’nin Ingilizce metni icin bkz.,
<https://treaties.un.org/doc/source/docs/A_CONF.162_ 7-E.pdf>s.e.t. 29 Kasim 2023. Tiirkge
tam metni i¢in bkz. S. Didem Algantiirk, (Cev.), ‘1993 Deniz Imtiyazlari ve Deniz Ipotekleri
Ile Tlgili Milletleraras1 S6zlesme’ (2002) VI(1-4) AUEHFD 391-399.

31993 tarihli MS’nin uygulama alani hakkinda bkz., Ciineyt Siizel, Gemi Alacaklis1 Hakki ve
Gemi Ipotegi Hakkinda 1993 Cenevre Sozlesmesi ve Yeni Tiirk Ticaret Kanunu (B. 1, On Iki
Levha Yaymlar1 2012) 23-28. Ayrica 1993 tarihli MS ile TTK’daki gemi alacaklis1 hakkimnin
karsilastirmal1 olarak kapsami, hukuki niteligi ve dzellikleri hakkinda bkz., Enes Alis, ‘Gemi
Adamlarmin Gemi Alacaklist Hakki’ (2021) (153) Tiirkiye Barolar Birligi Dergisi 392-398.

41999 tarihli MS’nin Ingilizce metni igin bkz., <https://legal.un.org/avl/pdf/ha/icas/icas_e.pdf>
s.e.t. 29 Kasim 2023. Sozlesme’nin ylriirlige girisi, Tlirk hukuk sistemi i¢indeki yeri,
uygulama alani ve ¢ekinceler hakkinda bkz. Ecehan Yesilova Aras, 1999 Tarihli Milletleraras:
Sozlesme Geregi Geminin Ihtiyati Haczi Kararmin Infazi “Arrest” (B. 1, Yetkin Yaymlari
2023) 13-31.

Arnavutluk, Barbados, Benin, Kongo, Cote d’lvaine, Ekavator, Estonya, Honduras, Litvanya,
Monoko, Nijerya, Peru, Rusya, Sirbistan, Ispanya, St. Kitts ve Nevis, St. Vincent ve Grenada,
Suriye, Tunus, Ukrayna, Vanuatu onay belgesini tevdi ederek 1993 tarihli MS’ye taraf
olmuglardir. <https://treaties.un.org/Pages/ViewDetails.aspx?srtc=TREATY &mtdsg_no=XI-
D-4&chapter=11&clang=_en> s.e.t. 05 Subat 2024. Tirkiye, 25.03.2017 tarihli Resmi
Gazete’de yayimlanan “Gemi Alacaklisi Haklarina ve Gemi Ipoteklerine Iliskin Milletleraras
Sozlesmeye Katilmamizin Uygun Bulunduguna Dair 6940 Sayili Kanun” ile Sozlesme’ye taraf
olma iradesini ortaya koymustur. Ancak c¢alismanin yayinlandig: tarih itibariyla Birlesmis
Milletler’in kaynak olarak gosterilen sitesinde Tirkiye 1993 tarihli MS’ye taraf
goziikmemektedir. RG 25.03.2017/30018.

1999 tarihli MS’ye ise onay belgesini tevdi eden Arnavutluk, Cezayir, Benin, Bulgaristan,
Kongo, Ekvator, Estonya, Litvanya, Liberya, Peru, Ispanya, Suriye ve Tiirkiye taraf
olmuslardir. <https://treaties.un.org/Pages/ViewDetails.aspx?src=IND&mtdsg no=XII-
8&chapter=12&clang= en> s.e.t. 05 Subat 2024.

TTK’nim diizenlenme asamasinda da ilgili S6zlesmeler esas alinmigtir. Bu konuda bkz., A.
Ergon Cetingil, Rayegan Kender, Samim Unan, ve Emine Yazicioglu, ‘TTK Tasarisinin
“Deniz Ticareti” Baslikli 5. Kitabinda Yer Alan Hiikiimler Hakkinda’ (2006) (Ozel Say1)
Deniz Hukuku Dergisi 252-253, s. 1-296; Kerim Atamer, Tiirk Ticaret Kanunu Tasarist 'na
Gére Deniz Hukuku nda Cebri Icra (B. 1, Arikan Yaynlar1 2006) 200 (Cebri Icra).



40 Gemi Alacaklist Haklkina Uygulanacak Hukukun Tespiti

milletlerarasi ticaretin akigini giivence altina alacaktir®. Kredi verenler ve diger
alacaklilar geminin degerinin tiim alacaklilarin alacagim karsilayamamasi
durumunda, kendi alacaklarinin 6ncelikli olarak giivence altinda olup olmadigin
ongorebileceklerdir. Goriildiigii lizere gemi alacaklisi hakkina uygulanacak
hukukun tespitinde de temel gaye, gemi alacaklilar ile birlikte iyiniyetli {i¢iincii
kisilerin korunarak seffaf, giivenilir ve Ongoriilebilir hukuk sisteminin
uyusmazIliga tatbikidir.

Isbu milletlerarasi sdzlesmeler ile gogu yabanci hukuk diizenlerinde hangi tip
alacaklara gemi alacaklis1 hakk: statiisii tanindig1 agik ve sinirlt bir sekilde
diizenlenmektedir. Bu sayede de borglu ile alacakli arasindaki hukuki menfaatin
dengelenmesi amaglanmaktadir. Ayni amacin gemi alacaginin dogumuna iliskin
hukukun tespiti noktasinda da gozetildigi goriilmektedir. Zira TTK madde
1320/11I ile gemi alacaklis1 hakkinin dogumuna Tiirk hukukunun uygulanacagi
agikca diizenlenmektedir.

Diger yandan alacakli ile bor¢lu arasindaki menfaat dengesini saglama amaci,
yabanci  hukuk sistemlerinde farkli  yaklasimlari da  beraberinde
getirebilmektedir. Meselenin daha agik bir sekilde aktarilmasi amaciyla Tiirk
hukukunda gemi alacaklis1 hakkina iligkin diizenlemelere kisaca deginilecektir.
Daha sonra gemi alacaklisi hakkinin ¢oklu yonii dikkate alinarak bu hakkin
dogumuna, mahiyetine ve sirasina uygulanacak hukukun tespiti meselesi ele
almacaktir. Gemi alacaklist hakkinin kaynagimi teskil eden para alacaginin
mesnedini teskil eden sdzlesmeye veya haksiz fiile uygulanacak hukuk sorunu
ise bu ¢alismanin amaci ve kapsami digindadir.

I. GEMI ALACAKLISI HAKKINA GENEL BAKIS

Gemi alacaklisi hakki, TTK madde 1320’de sayilan haksiz fiillerden veya
sozlesmelerden dogan para alacaklarina taninmaktadir’. Asil dikkat ¢ekilmesi
gereken husus, “gemi alacagi” ile alacagin kendisi, “gemi alacagi hakk:” ile de

Amerikan hukukunda onarim ve bakim alacaklari gemi alacaklist hakki ile giivence altina
alinmistir. Zira gogunlugu Amerikan menseili olan onarim-bakim sirketlerin korunmasi gaye
edinilmistir. Bu sirketlerin herhangi bir uyusmazlik halinde alacaklarinin gemi alacaklist hakki
ile giivence altinda olup olmadiklarini bilmeleri her haliikarda hukuki giivenlik ve
ongoriilebilirligi saglayacaktir. Bu konuda bkz., Mark S Davis and T. Jonathan Tan, ‘To Port
or Starboard? Why the Supreme Court Might Provide Direction to Those Navigating Choice-
of-Law Questions in Maritime-Lien Cases: The 2015 Nicholas J. Mealy Lecture’ (2015) 46(4)
Journal of Maritime Law & Commerce 395.

7 Kerim Atamer, Deniz Ticareti Hukuku-Gemilerin Esya Hukuku, Cilt IT (B. 1, On Iki Levha
Yayinlar1 2018) 33-35 (Deniz Ticareti Hukuku II).
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TTK madde 1321 uyarinca gemi alacaklilarina taninan kanuni rehin hakkinin
kastedilmesidir®. Ogretide gemi alacaklisinin rehin hakkimnin temel borg
iligkisinin hukuki sonucu oldugu ve dolayisiyla da gemi alacaklis1 hakkinin
bagimsiz olarak ileri siiriilemeyecegi kabul edilmektedir®. TTK madde 1377’ de
de esas alacaktan ayr1 olarak yargilama ve icra sirasinda ileri siiriilemeyecegi
diizenlenmektedir.

Gemi alacaklarimin sagladigi baslica hak, diger alacaklarda oldugu gibi, talep
hakkidir'®. Gemi alacaklis1 hakki, gemi, eklentisi'! ve sinirli surrogat tizerinde
dogan 6nceligi haiz rehin hakkidir ve kanun hiikmii geregince kurulmaktadir'.
Hak kanun geregince kuruldugundan, gemi alacaklistin geminin zilyedi
olmasina ya da bu hakkin sicile tesciline gerek yoktur'3. Daha net bir ifadeyle,
4721 sayil Tiirk Medeni Kanunu'* (TMK) madde 939°daki hiikmiin aksine
rehin, devir ile degil; kanunen kurulmaktadir'®.

8 Atamer, Deniz Ticareti Hukuku II, 146-147. Yargitay 2004 tarihli bir kararinda gemi alacakli
hakkinin bu niteligini “alacak hakkinin bir ayni hak” ile birlesmesi olarak ifade etmistir. 11.
HD, 23.02.2004, E. 2003 / 6823, K. 2004 / 1646, karar i¢in bkz. Erdogan Moroglu ve Abuzer
Kendigelen, I¢tihatl ve Notlu Tiirk Ticaret Kanunu ve Ilgili Mevzuat (Giincellestirilmis B. 10,
On Iki Levha Yaymnlari 2014) 939.

9 Atamer, Cebri Icra, 199, Siizel, 155.

10 inci Kaner, Deniz Ticareti Hukuku I-II (B. 5, Filiz Kitabevi 2021) 69 (Deniz Ticareti). Ancak
TTK madde 1299 uyarinca, ayn1 malike ait gemiler arasinda cereyan eden kurtarmada, malikin
kurtarma alacaklis1 ve borg¢lusu oldugu hallerde gemi alacagi olan kurtarma alacag, talep hakk1
icermemektedir. Alacakli kendi gemisi iizerinde sadece rehin hakkini haiz olur; ancak alacagi
dava yoluyla ileri siiremez. Kaner, Deniz Ticareti, 67 dpn. 193.

I Geminin eklentisi, TMK’da madde 686/11’deki tanim ve unsurlar1 ile deniz ticaretinin kendine
has 6zellikleri dikkate alinarak belirlenir. Bu konu hakkinda bkz. Kemal Oguzman, Ozer Seligi
ve Saibe Oktay-Ozdemir, Esya Hukuku (B. 25, Filiz Kitabevi 2023) 336-342; Biilent Sézer,
Deniz Ticareti Hukuku, Gemi-Donatan-Tagsiyan ve Deniz Ticareti Hukuku'nda Sorumluluk
Rejimi (B. 2, Vedat Kitape¢ilik 2012) 59.

12 Kaner, Deniz Ticareti, 67-68.

13 Caga ve Kender, 2; Atamer, Deniz Ticareti Hukuku II, 178; Kara, 360; Turgut Kalpsiiz, Gemi
Rehni (B. 5, Turhan Kitabevi 2004) 12; Hac1 Kara, Deniz Ticareti Hukuku (B. 1, On iki Levha
Yayinlar1 2020) 361.

14 RG 08.12.2001/ 24607.

15 Atamer, Cebri Icra, 199; Kalpsiiz, 13; Kerim Atamer, ‘Gemi ve Yiik Alacaklis1 Haklarinm
Kullanilmasinda Yargilama Usulii ve Icra’, XIV. Ticaret Hukuku ve Yargitay Kararlari
Sempozyumu, 4-5 Nisan 1997 (B. 1, Banka ve Ticaret Hukuku Arastirma Enstitiisii Yayinlari
1997) 221 (‘Gemi Alacaklis1’).
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Ayrica gemi alacaklist hakki, gemiyi elinde bulunduran herkese karsi ileri
siirilebilen takip hakkimi da sahibine bahsetmektedir'®. Gemi maliki, gemi
alacaklis1 hakk: veren alacagin bor¢lusu olmasa dahi gemi alacaklist hakkinin
kullanilmasin1 engelleyemez; bu durumda geminin miilkiyetini kaybetmeye
katlanmak mecburiyetindedir'’. Ancak bunun tek istisnasi geminin isletmesinin
malike kars1 haksiz ve alacaklinin da kotii niyetli olmasidir's.

Nelerin gemi alacagi olarak kabul edilecegi ise TTK madde 1320/I’de sinirh say1
ilkesine bagl olarak agik¢a diizenlenmektedir'®. Eski TTK madde 1235’te on
bent halinde sayilan alacaklar, TTK madde 1320’de alti bende diisiiriilmiis ve
1993 tarihli MS madde 4/1 ile 6’ya uygun olarak hiikme baglanmaktadir®. Ilgili
hiikme gore gemi alacaklisi hakki veren haklar su sekilde sayillmaktadir:

e “Ulkelerine getirilme giderleri ve onlarin adina 6denmesi gereken sosyal
sigorta katilma paylar da i¢cinde olmak {izere, gemi adamlarina, gemide
calistirilmakta olmalar1 dolayisiyla 6denecek {icretlere ve diger tutarlara
iligkin istem haklar1 (TTK madde 1320/I-a).” TTK madde 934 uyarinca
gemi adami; kaptan, gemi zabitleri, tayfalar ve gemide calistirilan diger
kisilerdir. Gemi adaminin taniminda TTK hiikiimlerinin yani sira
Gemiler Icin Yetkilendirilmis Kuruluslar Yoénetmeligi?' (GYKY) de
dikkate alinmaktadir. Buna gore gemi adami, Kanun’da gemi adami
olarak sayilan ve geminin tahsis edildigi amaca uygun olarak isletilmesi
icin kaptanin emir ve talimati altinda gemide caligtirilan kisilerdir?.
Gemi adamlart hizmet sdzlesmesinden dogan tiim alacaklar1 i¢in gemi
alacaklis1 hakkini haizdir®*. Hizmet sozlesmesinden dogan alacaklar ise
kanunlar ihtilafi kurallarma gore tespit edilecektir. Hizmet
sozlesmesinin Tiirk hukukuna tabi olmasi durumunda, 854 sayili Deniz

Kaner, Deniz Ticareti, 69.

17 Bu konu hakkinda bkz. inci Kaner, ‘Gemi Alacaklist Hakki ve Gemi Alacag1’ (2012) 18(2)
Marmara Universitesi Hukuk Fakiiltesi Hukuk Arastirmalart Dergisi 487-488, (‘Gemi
Alacaklis1 Hakki1’); Emine Yazicioglu, Kender/Cetingil Deniz Ticareti Hukuku (B. 15, Filiz
Kitabevi, 2020) 175.

18 Kara, 360-361.

' Tahir Caga ve Rayegan Kender, Deniz Ticareti Hukuku III (Gemi ve Yiik Alacaklisi Haklar,
Zamanagumi, Deniz Hukuku'nda Cebri Icra (B. 4, Arikan Yaynlar1 2005) 26; Atamer, Cebri
Icra, 183-184.

20 Atamer, Cebri Icra, 184; Siizel, 153.
21 RG 18.01.2017/29952.
2 Yazcioglu, 176.

2 Yazicioglu, 176.
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Is Kanunu®* itibariyla sozlesme siiresinde ve sozlesmenin sona
ermesinde gemi adaminin talep edecegi isveren tarafindan 6denmesi
gereken tiim bedeller s6zlesmeden dogan alacaklar kapsaminda kabul
edilmektedir?.

“Geminin isletilmesi ile dogrudan dogruya ilgili olarak karada veya suda
meydana gelen can kaybi1 veya bedensel zararlardan dogan alacaklar
(TTK madde 1320/I-b)”. Gemi adamlar1 da dahil geminin isletilmesi ile
dogrudan baglantili olan can kaybi1 veya bedensel biitiinliigiin bozulmas1
sonucu bedensel zarara ugrayanlarin, szlesme veya haksiz fiil uyarinca
ya da TTK madde 1062’ye gore talep edecekleri tazminatlarin gemi
alacag hakki veren alacak olarak kabul edilmektedir®®.

“Kurtarma {iicreti (TTK madde 1320/I-c)”. TTK madde 1315’te de
kurtaranin kurtarma iicreti alacaklarimin gemi alacaklist hakki ile
giivence altina alinacagi ifade edilmektedir. Ancak TTK madde 1312
uyarinca talep edilebilecek 6zel tazminat kurtarma iicreti olarak kabul
edilmediginden bu iicretin gemi alacaklis1 hakki vermedigi kabul
edilmektedir?’.

“Liman, kanal, diger su yollari, karantina ve kilavuzluk i¢in 6denecek
resimler (TTK madde 1320/I-d)”. S6z konusu alacaklar geminin
isletilmesi kapsaminda kamusal nitelikli hizmet ve tesislerden
yararlanilmasi1 karsilig1 olarak ongoériilen mali ylkiimliliikleri geregi
yapilacak 6demeler olup alacaklisi, Devlet ile ilgili kamu kurum ve
kuruluglaridir?®.  Ancak kilavuzluk hizmetleri Kilavuzluk ve
Romorkorciiliik Tegkilatlar1 Yonetmeligi’nde (KRTY)? idare adina
kilavuzluk hizmeti vermek iizere faaliyet lisansi ve hizmet izni verilmis
6zel hukuk kisileri tarafindan da verilebilecegi diizenlenmekte; ayrica
Ozellestirilen bazi limanlarin isletilmesinin de 6zel hukuk kisilerine
devredilmesine cevaz verilmektedir. Bu durumda kilavuzluk igin
O0denecek resimlerden ne anlasilmasi gerektigi tartismali hale
gelmektedir. Yazicioglu; “TTK madde 1320/I-d bendinde belirtilen
gemi alacaklarinin  ‘kamusal nitelikli  alacaklar’ olarak dar

24
25
26
27
28
29

RG 29.04.1967/12586
Yazicioglu, 176; Siizel, 217.
Yazicioglu, 177.
Yazicioglu, 177.
Yazicioglu, 177.

RG 31.12.2018/30642.
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yorumlanmasinin ve idare adina verilen hizmet iicreti ile idarenin
isletme hakkini devrettigi tesislerden yararlanma iicretinin bu alacaklar
kapsaminda oldugunun kabul edilmesi” gerektigi seklinde
yorumlamaktadir®®.

e “Gemide taginan esya, konteynerler ve yolcularin esyalarina gelecek
olan ziya ve hasar disinda geminin isletilmesinin sebep oldugu maddi
ztya veya hasardan dogan ve haksiz fiile dayanan alacaklar (TTK madde
1320/1-e)”.

o “Miisterek avarya garame pay1 alacaklar1 (TTK madde 1320/I-f)”. TTK
madde 1275 uyarinca da miisterek avarya alacaklari gemi alacaklisi
olarak diizenlenmistir. Miigterek avarya paylasiminda gemiye diisen
borcun paylasim alacaklilar1 gemi alacaklisi hakkina sahiptir®!.

TTK madde 1320/ uyarinca bu hiikiimde sayilan alacaklarin borg¢lusunun
geminin maliki, kiracisi, yoneticisi veya isleteni olmak kaydiyla, bu alacaklarin
alacaklis1 gemi alacaklis1 hakkini haiz olmaktadir. Gemi maliki sicile kayith
gemilerde sicilde malik olan kisi, sicile kayitli olmayan gemilerde gemiye zilyet
olan kisidir*2. Kiraci, gemi kira sozlesmesi uyarinca kullanma ve yararlanma
hakkina sahip oldugu gemiyi ticari ve gayri ticari amagla kendi adina
kullanandir. Geminin igleteni ise maliki oldugu ya da olmadigi gemiyi kendi
adina deniz ticaretinde kullanan kisidir. Zira TTK madde 1061/II ilk climle
uyarinca kendisinin olmayan bir gemiyi menfaat saglamak amaciyla suda kendi
adina bizzat veya kaptan aracilifiyla kullanan kisi, ticilincii kisilerle olan
iligkilerinde donatan sayili ve malik, geminin isletilmesinden dolay1r gemi
alacaklisi sifatiyla bir istemde bulunan kisiyi, bu igletilme malike karst haksiz ve
alacakl da kotiiniyet sahibi olmadikg¢a, hakkini istemekten engelleyemez. Malik
gemisini deniz ticaretinde kullaniyorsa ayni zamanda isletendir®>. Zaman carteri
sozlesmesinde geminin tahsis edildigi ¢arterer ise kiraci ya da isleten olarak
kabul edilmemektedir®*.

3 Yazicioglu, 178. Aksi yénde, Atamer, Cebri Icra, 183. Ayrica bu husus TTK tasarist madde

1320/1-d’de bu istemler “liman, kanal, diger su yollari, karantina ve kilavuzluk icin édenecek
resimlerle diger para ile kilavuzluk iticretlerine iliskin alacaklar” seklinde diizenlenmekteydi.
Tasarmin s6z konusu hali, 71993 tarihli MS ile uyumsuz goriilmekteydi. Bu konuda bkz.,
Atamer, Cebri Icra, 193; Siizel, 239 dpn. 739.

Yazicioglu, 179.

32 Siizel, 179.

3 Siizel, 191.
34

31

Yazicioglu, 180.
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Gemi yoneticisi ise isleten olarak kabul edilmemektedir. Zira, gemi yOneticisi
donatan veya isleten ile akdedilen gemi yonetim sdzlesmesi uyarinca iicret
karsiliginda geminin ticari, teknik veya diger alanlardaki kismen ve tamamen
iistlenen ve sozlesme ile iislendigi is ve islemleri donatan veya isleten adina
yapan kisidir*>. Gemi yoneticisi donatan veya isletenin Tiirk Borglar Kanunu®
hiikiimlerine gore temsilcisi olarak kabul edilmektedir®’.

TTK madde 1320/II’de ise hangi alacaklarin gemi alacagi kapsaminda
sayillamayacag1 hiikkme baglanmaktadir®®. Buna gore de

“birinci fikranin b ve e bentlerinde yazili alacaklarin deniz yolu ile petrol
veya diger tehlikeli ya da zararli maddelerin taginmasi ile baglantili olarak
ortaya ¢ikip da milletleraras1 sdzlesmelere yahut milll mevzuata gore
kusursuz sorumluluk ve zorunlu sigorta ile ya da diger yollardan teminat
altina alinmas1 ongoriilen zararlardan ya da radyoaktif maddelerden veya
radyoaktif maddelerin zehirli ya da patlayict maddeler veya niikleer yakit
yahut radyoaktif {irinler ya da atiklardan olusan diger tehlikeli maddeler
ile bilesiminden kaynaklanan zararlarin, sonucunu olusturduklari veya bu
zararlardan dogduklar1 takdirde, sahiplerine gemi alacaklist hakk:
vermezler.”

TTK’da gemi alacaklisi hakkinin kapsaminin agikc¢a belirtilmesindeki amag
gemi alacaklilarinin korunmasidir. Zira genel olarak donatanin kara servetine el
atilmasiin kolay olmamasi, deniz ticaretinde Ozellikle sefer sirasinda kredi
ihtiyacinin ivedilikle kargilanmasi, geminin her tiirlii zarar ve ziyama yonelik
yapilan harcamalara iligkin deniz servetinin biitiin alacaklilar lehine giivence
altina alinmas1 ve gemi adamlarinin alacaklarinin teminat altina alinmasi gibi

35 Bu konuda bkz., Zehra Seker Ogiiz, Gemi Yonetim Sozlesmesi (B. 1, Filiz Kitabevi 2013) 63.

36 RG 11.01.2011/27836.

37 Yazicioglu, s. 180. Ote yandan gemi adamlarinin hizmet sézlesmelerinden dogan alacaklari

bakimindan gemi yoneticisi bu sifatin1 bildirmemis olsa da hizmet sdzlesmesinin gemi
yoneticisi veya isleten ile yapilmasi farksiz oldugundan TBK madde 40/I uyarinca
sozlesmenin sonug¢larinin dogrudan donatan veya isletene ait oldugu sonucuna varilacagi, ayni
durumun sézlesmeden kaynaklanan bedensel zararlarin tazmini alacaklar1 bakimindan da s6z
konusu oldugu, bu nedenle de gemi alacaklis1 hakki veren alacaklarin borglulari arasinda gemi
yOneticisinin sayilmasinin gereksiz oldugu ifade edilmektedir. Bu konuda bkz. Yazicioglu, s.
181.

Yabanci hukuk sistemlerindeki diizenlemeler i¢in bkz. William Tetley, International Conflict
of Laws Common, Civil and Maritime (B. 1, International Shipping Publications 1994) 539
vd. (International); Baris Giinay, Tiirk ve Anglo-Amerikan Hukuku 'nda Gemi Alacaklis1 Hakki
(B. 1, Yetkin Yayinlar1 2009) 48-75.

38
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sebeplerin gemi alacaklarinin 6nceligi haiz kanuni rehin hakkiyla himaye
edilmesi gerektirdigi ifade edilmektedir®.

Gemi ve eklentisi, icra takibinin basglatildig1 siradaki hali ve kiymeti ile gemi
alacaklis1 hakkinin konusunu olugturur®’. Geminin bedelinin yapilan harcamalar
sonucu artmasi halinde donatan; yaptigi masraflar1 diisemez ve geminin
degerindeki azalmalardan sorumlu tutulamaz*'. Bazi durumlarda ise geminin
veya eklentisinin degerinde azalma meydana gelebilir ve hatta tamamen ziyaa
ugrayabilir. Bu nedenle, gemi alacaklilarinin muhtemel hak kayiplarinin dniine
geemek icin TTK madde 1321/1I’te de “geminin ziyar veya zarart halinde
dogan tazminat talepleri ile miisterek avarya hallerinde feda edilen veya hasar
sonucu talep edilen tazminati gemi alacaklart igin karsilik olan seylerin yerine
rehinin gegecegi” belirtilmektedir.

Gemi alacaklilarinin daha etkin korunmasi amactyla malik ile diger alacaklilarin
gemiyi sattirip bedelinden alacaklarini tahsil ederken gemi alacaklisi hakkina
diger ayni haklara nazaran oncelik taninmaktadir®?. Bu amagla da TTK madde
1323/T°de

“1320 nci maddenin birinci fikrasinin (a) ila (e) bentlerinde yazili gemi
alacaklilarinin sahip oldugu kanuni rehin hakki, gemi iizerinde tescil
edilmis veya edilmemis olan biitiin kanuni ve akdi rehin haklarryla ayni
yiikiimliiliikklerden 6nce gelecegi”

diizenlenmektedir. Ancak TTK madde 1323/I1I’te

“geminin hasar1 veya ziyai halinde deniz tasimaciliginin giivenligi ve deniz
etrafinin korunmasi i¢in kamu kurumlarinin yaptigi harcamalarin tiim gemi
alacaklarindan dnce gelecegi”

belirtilmektedir.

TTK madde 1345 uyarinca,

“Deniz Alacaklarina Karst Mesuliyet Sinirlamasi Hakkinda 1976 tarihli
Milletlerarasi Sézlesme (1976 tarihli MS)” veya “Petrol Kirliligi Zararinin
Tazmini I¢in Uluslararast Fon Kurulmast fle flgili 1992 Tarihli

3 Bu konuda bkz. Nil Kula Degirmenci, ‘Tiirk Ticaret Kanunu Uygulamalarinda Gemi

Alacaklist Hakkimin Bir Unsuru Olarak Hakkin Sahibi’ (2014) XVIII(3-4) Gazi Universitesi
Hukuk Fakiiltesi Dergisi 252 ve dpn. 24.

40 Alis, 394.

41 Caga ve Kender, 11; Alis, 394.

4 Kula Degirmenci, 250; Kerim Atamer, Gemi ve Ugak Ipoteginin Hukuksal Temelleri (B. 1,
On Iki Levha Yayinlar1 2012) 18 (Ipotegin Hukuksal Temelleri).
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Ayrica

Milletleraras1 Sozlesme (1972 tarihli MS) uyarinca kurulan fonlara
gireceginin fonun kuruldugu mahkeme tarafindan kabul edilmesi halinde
gemi alacaklis1 hakki sona ermektedir”.

“alacaklinin ~ feragat etmesi, alacagin son ermesi, geminin
kurtarilamayacak sekilde batmasi, geminin miisaderesi ile 618 sayili
Limanlar Kanunu®} madde 7 uyarinca geminin satis1 durumunda da gemi
alacaklis1 hakk: sona ermektedir”.

Kural olarak rehin haklari, hak diisiiriicii siireye tabi kilinmamaktadir. Ancak
aleniyetten yoksun olan gemi alacaklis1 hakkinin siireye tabi olmamasi, ipotek
alacaklilarin ¢ikarlarini ve iyi niyetli iiglincii kisilerin miilkiyet hakkini olumsuz
etkileyebilecektir**. Bu amagla TTK madde 1326 uyarinca gemi alacaklisi hakki
hak diisiiriicii siirelere tabi tutulmaktadir®. Ilgili hiikiim uyarinca,

“(1)1320 nci maddenin birinci fikrasinin (a) ila (e) bentlerinde sayilan
gemi alacaklilarinin sahip olduklari rehin hakki, gemi alacaginin dogdugu
tarihten itibaren gececek bir yilin sonunda diiser; megerki, bu siirenin
gegmesinden evvel gemi ihtiyaten haczedilmis ve bunun sonucunda cebri
icra yolu ile satilmig olsun. Bu bir y1llik siire; a) 1320 nci maddenin birinci
fikrasinin (a) bendinde sayilan alacaklar bakimindan, alacaklinin gemiden
ayrilmasi tarihinde, b) 1320 nci maddenin birinci fikrasinin (b) ila (e)
bentlerinde sayilan alacaklar bakimindan, kanuni rehin hakkiyla teminat
altina alinan alacaklarin dogdugu tarihte, islemeye baglar. (2) 1320 nci
maddenin birinci fikrasiin (f) bendinde sayilan gemi alacaklilarinin sahip
oldugu rehin hakki; a) Geminin, zararin tespitinin ve paylastiriimasinin
yapilacagi varma yerine ve eger gemi buraya varmazsa yolculugun bittigi
limana vardig1 giinden itibaren isleyecek alt1 ay iginde; gemi cebri icra
yoluyla satisla sonuglanacak sekilde ihtiyaten haczedilmemisse alt1 ayin
geemesiyle, b) Geminin iyiniyetli bir ii¢lincii kisiye satilmasi halinde,
alicinin gemiyi, sicil yeri hukukuna uygun olarak kendi admna tescil
ettirdigi giinden itibaren isleyecek altmig giiniin sonunda, diiser. Bu
stirelerin ikisi de islemeye baslamigsa, rehin hakki ilk siirenin dolmasiyla
diiser. (3) Geminin ihtiyati haczinin hukuken caiz olmadig1 zaman araligi,
bu siirelerin hesabinda dikkate alinmaz. Diger sebeplerden siirenin durmasi
veya kesilmesi s6z konusu degildir.”

Gemi alacaginin verdigi talep hakki ise TTK madde 1327’ye gore “bu Kanun'da
veya diger kanunlardaki o6zel hiikiimler sakli kalmak kaydiyla, alacagin

43RG 20.04.1341/95.
“ - Alis, 402.
45 Siizel, 292-293; Als, 404.
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dogumundan itibaren gegecek bir yillik siire icinde zamanasimina”
ugramaktadir.

II. GEMI ALACAKLISI HAKKINA iLiSKIN UYGULANACAK
HUKUKUN TESPITINE DAIR TEMEL HUSUSLAR

Gemi alacaklis1 hakkina iliskin yabancilik unsuru, hak sahibinin veya bor¢lunun
yabanci devlet vatandasliina sahip olmasi ya da yerlesim yerlerinin veya mutad
meskenlerinin yabanci iilkelerde bulunmasi halinde s6z konusu olabilir. Bunun
yani sira, niteligi geregi gemi*’ birgok yabanci iilkede hukuki islemlere ve
eylemlere konu olabilir. Yabanci bir devlet sicilinde kaydi bulunabilir veya gemi
yabanci bayrak tasiyabilir. Kaldi ki iilkeler arasindaki ticarette mallarin
transferinin gilivenli bir sekilde gergeklestirilmesinin en ucuz yolu gemi
tasimaciligidir. Dolayisiyla gemi alacaklisi hakkinin asil konusu olan geminin
bizatihi yabanci unsuru saglamasi muhtemeldir. Bu durumda gemi alacaklisi
hakkina uygulanacak hukukun acik ve kesin bir sekilde Ongoriilebilmesi
gerekmektedir.

Bu kapsamda TTK 6zel kanunlar ihtilafi kurallar1 bulunmaktadir. TTK madde
1320/son hiikmii ile 6zel bir kanunlar ihtilafi kurali benimsenerek Tiirk
mahkemeleri nezdinde 6ne siiriilen bir alacagin gemi alacaklisi hakki niteliginde
olup olmadiginin Tiirk hukukuna gére tespit edilecegi diizenlenmekte; 1350/1’de
de gemi alacaklis1 hakkinin paraya ¢evrilmesi amaciyla cebri icra prosediiriiniin
igletilmesi sirasinda geminin bulundugu iilkenin hukukunun uygulanacag:
hiikme baglanmaktadir.

46 Kaner, Deniz Ticareti, 74.

47 TMK madde 762 uyarinca geminin tasinir esya sayilacag; zira ilgili hiikiimde “nitelikleri
itibarwyla taginabilen maddi seylerin” tasinir sayilacag hiikkme baglanmistir. 6762 sayili miilga
TTK déneminde geminin tasinir esya sayildigi; ancak sicile kayitli gemilerin kanunda agikca
ongoriilen hallerde Icra Iflas Kanunu (1iK) (RG 19.06.1932/2128) tasmnmaz esyalara tabi
tutuldugu, tasinmazlarla ilgili bazi hiikkiimlerin uygulanmasinin geminin hukuki niteligini
degistirmeyecegi kabul edilmektedir. Buna ragmen 2011 tarihli degisik 11K madde 23/ ciimle
1 ve TTK madde 936 hiikmii ile gemi, TMK madde 762 anlaminda taginir esya olarak kabul
edilmektedir. Bu hiikiim &gretide gereksiz bulunmaktadir. Zira gemi fiziken ve hukuken taginir
maldir. Kanun koyucu ekonomik degerine binaen bazi durumlarda gemiyi tasginmaz mallarin
tabi oldugu rejime tabi tutmustur. Nitekim TTK madde 937/1 uyarinca bu kanunda {iK’nun
taginmazlara iliskin hiikiimlerine tabi olacag: agikga bildirilen gemiler hakkinda madde 936
hikkmii uygulanmayacaktir. Bu hiikmiin ise geminin hukuki niteligini etkilemedigi veya
degistirmedigi kabul edilmektedir. Bu konu hakkinda bkz. Yazicioglu, 51-52; Soézer, 40-42;
Atamer, Deniz Ticareti Hukuku II, 33-35.
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1. Gemi Alacakhs1 Hakkinin Dogumuna Uygulanacak Hukukun Tespiti

TTK madde 1320/11I ile hakkin dogumuna Tiirk hukukunun uygulanacagi ifade
edilmektedir. Hiikiim bu haliyle ne zaman Tiirk hukukunun uygulanacagin
gosterdiginden tek tarafli (eksik) bir kanunlar ihtilafi kuralidir®®. Nitekim bir
kanunlar ihtilafi kuralinda iki unsur bulunmaktadir®’: Baglama konusu-baglama
noktast. Madde 1320/III’te bir alacagin gemi alacaklis1 hakki taniy1p tanimadigy;
yani gemi alacaklist hakkinin dogumu baglama konusunu teskil etmektedir.
Baglama noktast ise Tiirk hukukudur. Kanundaki acik diizenlemeye karsilik
gemi alacaklisinin dogumuna uygulanacak hukuk konusunda benimsenen
yaklagimlar dogrultusunda yabanci hukuklarda farkli kanunlar ihtilafi
kurallarinin tesis edildigi de goriilmektedir.

Diger yandan her ne kadar bu konuda milletleraras1 s6zlesmeler mevcut olsa da
kanunlar ihtilafi problemlerinin ortaya ¢ikmasi muhtemeldir. Zira 1993 tarihli
S6zlesme madde 6 uyarinca taraf devletlere kendi i¢ hukuklarinda bagka gemi
alacaklar1 kabul etme yetkisi taninmakta; bu durum da milletleraras
yeknesakligin saglanmasinin oniinde en biiyiik engel olarak goriilmektedir™.

A. Lex Rei Sitae’yi Esas Alan Yaklasim

TTK’nin yiirlirlige girdigi doneme kadar gemi alacaklis1 hakkinin dogumuna
uygulanacak hukukun tespitinde MOHUK esas alinmaktaydi. Gemi alacaklist
hakkinin, simirli ayni hak niteliginden yola g¢ikilarak 2675 sayih MOHUK®'!

4 Ergin Nomer, Devletler Hususi Hukuku, (B. 23, Beta Yaymlar1 2021) 93.

4 Bu konu hakkinda bkz. Nomer, 96; Aysel Celikel ve Bahadir Erdem, Milletleraras: Ozel
Hukuk (B. 17, Beta Yaymlar1 2021) 61-69; Giiloren Tekinalp, Milletleraras: Ozel Hukuk-
Baglama ve Usul Kurallar: (B. 13, Vedat Kitapeilik 2020) 21 (Milletleraras: Ozel Hukuk);
Rona Aybay ve Esra Dardagan, Uluslararas: Diizeyde Yasalarin Catismast (Kanunlar Ihtilafi)
(B. 2, istanbul Bilgi Universitesi Yaymlari 2008) 33-35; Cemal Sanl, Emre Esen ve Inci
Ataman-Figanmese, Milletleraras: Ozel Hukuk (B. 10, Beta Yaymlar1 2023) 32-33; Vahit
Dogan, Alper Cagri Yilmaz ve Lale Ayhan Izmirli, Milletleraras: Ozel Hukuk (B. 9, Savag
Kitabevi 2023) 208-209; Giilin Giingér, Tiirk Milletlerarast Ozel Hukuku (B. 3, Yetkin
Yayinlart 2022) 31-39, (Milletlerarast Ozel Hukuk); Sibel Ozel, Mustafa Erkan, Hatice Selin
Piirselim ve Hiiseyin Akif Karaca, Milletlerarast Ozel Hukuk (B. 2. On iki Levha Yaymlari
2023) 20; Ziya Akinci, Milletlerarast Ozel Hukuk (B. 1 Vedat Kitapeilik, Istanbul 2020) 5-7;
Hac1 Can Milletleraras: Ozel Hukuk (B. 6, Adalet Yayinevi 2023) 149-166.

0 Siizel, 165.
51 RG 22.05.1982/17701.
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doneminde madde 23’te diizenlenen ve Yargitay kararlarinda® da benimsenen
“lex rei sitae” ilkesi uygulanmaktaydi®.

MOHUK?** madde 21/I’de de esas alinan bu ilke uyarinca “tasinir mallar
tizerindeki miilkiyet hakki ile suurli ayni haklar, islem amnda mallarin
bulundugu yer hukukuna” tabidir>>. 2675 sayili MOHUK *tan farkl olarak, sabit
statiiniin diizenlenmemesinden dogabilecek uyusmazliklari engellemek igin
“islem aminda’ mallari bulundugu iilke ibaresi eklenmistir.

Gemi alacaklist hakkinin dogumuna bu ilkenin uygulanmasi halinde gemi
alacagina sebep olan esas hukuki iliskiden dogan alacagin ortaya ¢iktig1 anda
geminin bulundugu tilke hukuku yetkili hukuk olarak kabul edilecektir’®. Bu
prensip islem giivenligi amacina hizmet ettiginden, lex rei sitaenin {i¢iincii kisi
konumundaki kredi verenlerin menfaatlerini en iyi sekilde koruyacag: iddia
edilmektedir’’. Ornegin bakim ve onarim igin ihtiya¢ duyulan paranmn temini
amaciyla yabanci iilkelerde krediye bagvurulmaktadir. Kredi verenin, alacagin
oncelikli bir rehin hakki ile gilivence altina alindigin1 bilmesi ve bdylece
ongoriilebilirligin ve giivenirligin saglanmasi igin lex rei sitae kuralinin

2 11. HD, 13.03.1997, E. 1997 / 1009, K. 1997 / 1661, bkz. <www.legalbank.com.tr> s.e.t. 01
Mart 2024.

Atamer Yargitay’in Ortiilic olarak lex fori ilkesini tatbik ettigini ifade etmektedir. Kerim
Atamer, “MOHUK Reformu Hakkinda” (2003) 23(1-2) Prof. Dr. Giilsren TEKINALP’e
Armagan, Milletlerarast Hukuk ve Milletleraras1 Ozel Hukuk Biilteni 100-101 (‘MOHUK
Reformu’).

3% RG 12.12.2007/26728

55 lkenin 6nemi ve amaci hakkinda bkz. Nomer, 305-307; Celikel ve Erdem, 359-360; Tekinalp,
Milletlerarast Ozel Hukuk, 253; Aybay ve Dardagan, 239-240; Sanli, Esen ve Ataman-
Figanmese, 289; Dogan, Yilmaz ve Ayhan Izmirli, 382-383; Giingér, Milletlerarasi Ozel
Hukuk, 166; Ozel, Erkan, Piirselim ve Karaca, 366; Akinci, 73; Can, 487; Ekin Omeroglu, Ayni
Haldara Uygulanacak Hukukun ve Yetkili Yarg: Merciinin Tayininde Irade Serbestisi Prensibi
(B. 1, Adalet Yaymevi, 2017) 78-79.

56 Tekinalp 2675 sayilh miilga MOHUK tan énceki dénemde yaymladig1 eserlerinde lex rei
sitaenin tatbikini savunmustur. Giiléren Tekinalp, Tiirk Devietler Hususi Hukukunda Gemi
Alacaklist Hakky (B. 1, Istanbul Universitesi Hukuk Fakiiltesi Yaymlari 1967) 25-32 (Gemi
Alacaklist); Giiloren Tekinalp, ‘Tiirk Devletler Hususi Hukukunda Gemi Alacaklis1 Hakkinin
Dogusu ve Buna iliskin Problemler’ (1967) 4(2) BATIDER 230-235, (‘Hakkinmn Dogusu’).
Bu konuda ayrica bkz. Nuray Eksi, Yabanct Gemilerin Ihtiyati Haczi (B. 2, Beta Yaymlari
2004) 61-62, (Yabanci Gemi).
Yargitay 2009 tarihli bir kararinda 2675 sayili miilga MOHUK madde 23’ii uygulayarak gemi
alacaklis1 hakkina Tiirk hukukunu tatbik etmistir. Kararda gemi alacaklis1 hakkinin dogumuna
ve muhtevasina uygulanacak hukuk ayrimi yapilmamustir. 11. HD, 10.12.2009, E. 2008 / 7283,
K. 2009 / 12746, Moroglu ve Kendigelen, 942.

57 Bu konuda bkz. Tekinalp, Gemi Alacaklisi, 41; Tekinalp, ‘Hakkin Dogusu’, 243-245.

53
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uygulanmasinin avantajli oldugu ifade edilmektedir’®. Ancak lex fori veya lex
causaenin tatbiki durumunda, dogdugu andan itibaren alacagin oncelikli bir
rehin hakki ile himaye edilip edilemeyeceginin bilinemeyecegi, bu durumda da
ongoriilemeyen bir hukuk sistemi ile karsi karsiya kalinabilecegi ve ihtiyag
duyulan paranin temininin saglanamayacag belirtilmektedir®”.

Diger yandan, &zellikle acik denizdeki kurtarma veya catmadan kaynakl
tazminat istemlerinde yetkili hukukun tespitinde malin bulundugu iilkenin
belirlenememesi nedeniyle lex rei sitae ilkesinin uygulanamayacagi iddia
edilmektedir®®. Ayrica gemi, tasima hukukunun ana konusunu olusturmaktadir.
Ticarette giivenirligin yani sira, islemlerin hizli bir sekilde gerceklestirilmesi de
onemlidir. Bu nedenle, geminin siirekli hareket halinde oldugu diisiiniilecek
olursa islem aninda bulundugu yer keyfi ve 6nceden 6ngoriillemeyen, taraflarca
bilinmeyen bir yer de olabilir. Dolayisiyla lex fori ve lex causaeya getirilen
elestiriler lex rei sitae yaklagimi i¢in de s6z konusu olabilecektir.

B. Sicil Yeri Hukukunu Esas Alan Yaklasim

Lex rei sitae prensibinin sakincalarini bertaraf etmek amaciyla tasima araglarinin
sicile kaydedildigi yer hukukunun uygulanmasi gerektigi savunulmaktadir.
Tasima araglarinin kendine has yapisi nedeniyle bu yaklagim genel olarak pozitif
diizenlemelerde de yer almaktadir. MOHUK madde 22’de de deniz tasima
araglarina iligskin ayni hak meselelerinde “mense iilke hukukunun” uygulanacagi
hiikkme baglanmaktadir. Calismanin konusu agisindan énemli olan ikinci fikra
uyarinca ise “deniz tasima araglarmin, yani gemi alacaklisinin konusu olan
geminin sicil yerinin; sicil yeri yoksa baglama limaninin mense iilke” olarak
kabul edilecegi hitkkme baglanmaktadir.

Gemi alacaklist hakkinin dogumuna iligkin lex rei sitae prensibinin istisnasi olan
MOHUK madde 22’nin uygulanmasimin savunulmasindaki en énemli gerekge,
gemi alacaklis1 hakkinin riichanli olmasi ve {iglincii kisilere karst ileri
siirilebilmesidir®’. Bu durum diger gemi ipotek alacalilarinin ve yeni malikin
haklarini sinirlandirsa da sicile tescil zorunlulugu olmayan bu hakkin, diger ayni
haklar ile aym1 hukuka bagl kilinmasinin hukuki giivenirliligi temin edecegi

38 Tekinalp, Gemi Alacaklist, 41.

3 Tekinalp, Gemi Alacaklist, 41.

0 Tekinalp, Gemi Alacaklis1, 44; Tekinalp, ‘Hakkin Dogusu’, 247.
61 Atamer, Cebri Icra, 180.
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savunulmaktadir®. Ayrica diger hak sahiplerinin gemi adamlarina veya geminin
seyrine iliskin belgeleri inceleyerek gemi alacaklis1 hakkinin varliginin tespitinin
miimkiin oldugu ifade edilmektedir®. Boylelikle kredi veren kurumlarin
alacaklarinin da giivence altinda olacag belirtilmektedir®.

Her ne kadar sicil yeri hukukunun tatbikinin olumlu yanlarma vurgu yapilmis
olsa da kanimizca s6z konusu yaklagimin esas alinmasinin olumsuz yanlar1 da
bulunmaktadir. Oncelikle bu kisilerin haklarinm, sicil yeri hukukunun tatbiki ile
teminat altina almmasi1 olas1 goziikkmemektedir. Zira gemi alacaklis1 hakki
kanunen dogdugu icin tescil veya teslim gerekli degildir. Bu nedenle de gemi
alacaklis1 hakki, gériinmez (invisible) olarak nitelendirilmektedir®. Ayrica
MOHUK madde 22°de sicil yerinin bulunmamasi halinde baglama limanimin
bulundugu iilke hukukuna isaret edilmektedir. Baglama limanin ise tesadiifi,
keyfi bir yer olma ihtimali yiiksektir ve bu da uygulanacak hukukun
ongoriilmesine iliskin kaygilarin devamina sebep olacaktir.

Ikinci olarak, sicil yeri hukuku ile mahkemenin hukukunun farkl1 alacaklar gemi
alacaklisi hakki olarak benimseyebilmesi muhtemeldir. Bu durum is s6zlesmesi
ile calisan gemi adamlarn agisindan giindeme gelebilmektedir. Zira gemi
adamlariin ¢ogunun sicil yeri ile baglantisinin bulunmamasi veya az olmasi
nedeniyle bu yer hukukunun uygulanmasi, zayif tarafin korunmasi ilkesinin géz
ard1 edilerek devletler 6zel hukuku hakkaniyetine aykiri sonuglar dogurabilir.

S6z konusu duruma vakif olan gemi malikleri baz1 mali yiikiimliiliiklerden
kagmak ve gemi alacaklis1 hakki ile alacaklarini himaye altina alabilmek i¢in
diger iilkelere gore lehlerine olan sicil yerlerini segebilirler. Bu iilkelerin
sicillerine acik ve elverisli sicil denilmektedir®. Ilgili sicillere tescilli gemiler ile
sicil yeri arasindaki baglant1 olduk¢a zayiftir. Bu, bir¢ok ipotek alacaklisinin
imtiyazinin taninmamasina ve amaglanan korunmanin temin edilmemesine de
sebep olabilecektir®’.

62 Atamer, Cebri Icra, 181.
63 Atamer, Cebri Icra, 181.
¢4 Atamer, Cebri Icra, 181.
%5 Aleka Mandaraka-Sephard, Modern Admirality Law (B. 1, Cavendish Publication 2001) 22.

%  Bu siciller tescil igin yerine getirilebilecek oldukga esnek ve kolay sartlar ararlar. Bu konuda

ayrintili bilgi i¢in bkz. Eksi, Yabanci gemi, 14-18.
7 Bu konuda bkz. Tekinalp, Gemi Alacaklis1, 44-52; William Tetley, “The Law of Flag, “Flag
Shopping,”And Choice of Law” (1993) 17(2) Tulane Maritime Law Journal 169 (‘The Law’).
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Ayrica sicil yeri hukukunun uygulanmasi gerektigi prensibi, 1999 tarihli MS
madde 1/e ile de uyumlu degildir. Zira 1999 tarihli MS madde 1/e uyarinca

“hakkinda deniz alacag: ileri siiriilen herhangi bir geminin ihtiyati haczi,
talep geminin malikine, kiracisina, yoneticisine veya isletenine karst ileri
stiriilmii ve ihtiyati haciz i¢in bagvurulan devletin hukukuna gore bir gemi
alacaklis1 hakkiyla teminat altina alintyorsa”

miimkiindiir. Burada ihtiyati hacze bagvurulan devletin hukukuna gore gemi
alacaklis1 hakkinin varligiin tespit edilecegi hitkme baglanmaktadir.

C. Lex Causae’yt Esas Alan Yaklasim-Proper Law Yaklasimi

Bir donem Alman hukukunda da savunulan bu yaklagimda, gemi alacaklisi
hakkinin varligina dair meseleler maddi hukuka iligkin kabul edilmekte; s6z
konusu meseleye “temel borg iligkisinin esasina uygulanacak hukuk un; yani
lex causaemn tatbiki edilmesi gerektigi savunulmaktadir®®.

Bu yaklasimi Tiirk hukuku agisindan degerlendirecek olursak, gemi alacaklisi
hakk: s6zlesmeden kaynakliyorsa ilgili sdzlesmeye uygulanacak hukuk tatbik
edilecektir. Sozlesmenin niteligine gore MOHUK madde 24, madde 27 ya da
madde 29’a gore yetkili hukuk belirlenecektir. Ilgili alacak haksiz fiilden
doguyorsa, bu alacagin gemi alacaklis1 hakki kapsaminda giivence altina alinip
alinmadizt MOHUK madde 34’e gore belirlenen hukuka gére tayin edilecektir.

Amerikan ve Kanada hukukunda da bir alacagin gemi alacaklis1 hakkina sebep
olup olmadigr “lex causae” cercevesinde belirlenmektedir. Burada gemi
alacaklis1 hakkinin maddi hukuka iliskin oldugu kabul edilmekte ve taraflarin
acik veya ortiilii gercek iradeleri esas alinarak en yakin ve gercek baglantili
hukukun (proper law) tatbiki amaglanmaktadir®.

Gemi alacaklist hakkinin dogumuna iliskin uyusmazliklarda /ex causaenin esas
almmasi, Amerikali ve Kanadali sirketlerin milli hukuklarinin uygulanmasi ve

Atamer, ‘Gemi Alacaklist’, 229-231. Atamer daha sonralar1 goriislinii degistirerek gemi
alacaklis1 hakkinin dogumunda farkli baglama noktalarmm tatbikini dnermektedir. Kerim
Atamer, ‘Gemilerde Ayni Haklara ve Cebri Icraya Uygulanacak Hukuk’ (2001-2002) 6-7(1-
4) Deniz Hukuku Dergisi 87, (‘Uygulanacak Hukuk”).

Common Law hukuk diizeninde sdzlesmelere uygulanacak hukukun tespitinde en yakin ve
gercek baglantili hukukun arastirilarak uygulanmasi proper law yaklagimi olarak kabul
gormektedir. Bu konu hakkinda bkz. Giilin Giingdr, Temel Milletlerarasi Ozel Hukuk
Metinlerinin Sozlesmeden Dogan Borg Iliskilerine Uygulanacak Hukuk Konusunda Yakinlk
Yaklasimi (B. 1, Yetkin Yayinlar1 2007) 129-131 (Yakinlik).

69
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bu sayede menfaatlerinin korumasina hizmet etmektedir. Zira o6zellikle
Amerikan sirketlerinin onarim ve bakim hizmeti verdigi diisiiniilecek olursa, bu
sirketlerin {icret alacaklarina lex causaenin tatbiki ile Amerikan hukukunun
uygulanmas1 saglanmakta ve bu alacaklara gemi alacaklis1 hakki ile giivence
saglanabilmektedir™.

Bu konuda Amerikan mahkemelerinden alinan “Ocean Ship Supply v The Leah”
karar1”' dikkat ¢ekicidir. Kararda, Kanadal sirket Ocean Ship Supply’in verdigi
hizmetten dogan alacak Kanada hukukunda 6nceligi haiz olmayan kanuni ayni
hak olarak kabul edilmektedir. Alacak temin edilmeden Honduras’ta tescil edilen
gemi satilmig; bunun iizerine Amerika’da Ocean Ship sirketi tarafindan gemi,
ihtiyaten haczettirilmigtir. Mahkeme, alacagin menseini teskil eden hizmet
sozlesmesine Kanada hukukunun uygulanacagini ve buna gore de geminin rehin
altina alinamayip haczedilemeyecegine hilkkmetmistir’.

Diger yandan, bu konudaki dlgiitlerin agik bir sekilde belirlenmemesi halinde
hukuki giivenirlik ilkesinin zedelenebilecegi ve istenilen amaca ulagilamayacagi
ileri siiriilmektedir’®. Bu dogrultuda Amerikan Yiiksek Mahkemesi’nin 1953
tarihli Lauritzen v Larsen karar1’* ile uygulamada taraflarin niyetlerinin nasil
tespit edilecegine iliskin olgiitler gelistirilmistir. Ilgili karar ile belirlenen
Lauritzen Olgiitleri en yakin iligkinin tespitine dair temel esaslarin belirlenmesi
acisindan 6nemlidir.

Bu karara mesnet teskil eden somut uyusmazlikta, Havana limaninda bulunan
gemideki yabanci gemi adamlari, isin ifasi sirasinda yaralanmiglar ve
Amerika’da sdzlesmenin ihlali nedeniyle maddi tazminat davas1 agmiglardir”.
Kararda taraflarin baglantilar1 dikkate alinmis, liman devletini ilgilendiren bir
durumun bulunmamasi gerekgesiyle bayrak devleti olan Danimarka hukuku
tatbik edilerek uyusmazlik ¢oziimlenmistir’®. S6z konusu sonuca varilirken de
gemi alacaklisi hakkinin varligmin belirlenmesinde su Olgiitlerden hareket

0 Giinay, 191.

I Ocean Ship Supply v The Leah karari, (1984),
<https://law.resource.org/pub/us/case/reporter/F2/729/729.F2d.971.82-1433.html> s.e.t. 01
Mart 2024.

Karara iliskin somut vakialar i¢in bkz. Ocean Ship Supply v The Leah karari, prg. 1-10.

73 Davis and Tan, 452-453.
74

72

Lauritzen v Larsen karart, (1953) <https://supreme.justia.com/cases/federal/us/345/571/> s.e.t.
28 Subat 2024.

75 Karara iligkin somut vakialar hakkinda bkz. Lauritzen v Larsen karari, prg. 1.

75 Lauritzen v Larsen karari, prg. 6.
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edilmistir’”: “i) Haksiz fiilin islendigi yer ii) Bayrak kanunu iii) Magdurun
vatandaslhigr veya yerlesim yeri iv) Gemi malikinin tabiiyeti v) Sozlesmenin
kuruldugu yer vi) Yabanci hukukun tespit edilememesi hali vii) Lex fori.” Bu
karardan sonra Amerikan hukukunda “en yakin” baglanti tespit edilirken ilgili
olgiitler esas alinmaya baglanmistir’,

Amerikan mahkemeleri bazi1 kararlarinda ise s6zlesmesel iliskiye dayanan gemi
alacaklis1 hakki varliginin tespitinde farkli bir yontem izleyerek en yakin ve
gercek iliskinin tespitinden (proper law) yola cikarak yetkili hukuku tespit
etmistir. Bu konuda Gulf Trading karari o6rnek verilebilit”. Ilgili kararda
aralarindaki zaman ¢arteri sdzlesmesi uyarinca Amerikali bir sirket, Panama’da
Norveg bayrakli bir gemiye yakit saglamis, ardindan diger taraf iflas ettigi i¢in
hizmet bedelini 6deyememistir.

Mahkeme, proper law yaklasimindan hareketle en yakin ve gercek iliskinin
sozlesmeye uygulanacak hukuk ile tespit edilecegi anlayisindan hareketle
Restatement II of Conflict of Law esas alinmis*® ve Restatement Il &6°' uyarinca
yetkili hukuk tespit edilmistir. S6z konusu hitkme gore

“mahkeme, anayasal sinirlamalara konu olarak, baglama konusunda kendi
devletinin kanuni hiikiimlerini izleyecektir. Boyle bir hitkmiin yoklugunda,
uygulanacak hukuk kuralinin se¢imine uygun faktorlere (a) dahili ve
milletlerarasi sistemin ihtiyaglari, (b) forumun ilgili politikalari, (c) diger
ilgili devletlerin konu ile ilgili politikalart ve o devletlerin belirli bir
konunun tayininde goreceli menfaatler, (d) hakli beklentilerin korunmast,
(e) ilgili hukuk alaninin temel politikalari, (f) kesinlik, dngoriilebilirlik ve
sonucun yeknesakligi ve, (g) uygulanacak hukukun tespiti ve
uygulamasinda kolaylik dahildir”.

Bu kapsamda Mahkeme, yakit ikmalinin Amerikan limaninda yapildigi
gerekcesiyle somut uyusmazligi (c) bendi kapsaminda degerlendirmis ve
Amerika’nin  ¢ikarlarmin Ingiltere’ninkinden daha &ncelikli olamayaca@

77 Lauritzen v Larsen karari, prg. 15-32.

78 QOleg Nikolaevich Sadikov, ‘Conflicts of Laws in International Transport Law’ (1985) 190
Collected Courses of the Hague Academy of International Law 234.

" Gulf Trading & Tarnsportation Co. v The Vessel Hoegh Shield karar, (1981),

<https://casetext.com/case/gulf-trading-transp-v-vessel-hoegh-shield> s.e.t. 14 Subat 2024,

(Gulf Trading karari).

Gulf Trading karari, prg. 13.

81 Restatement II &6 igin bkz. <http://www kentlaw.edu/perritt/conflicts/rest6.html> et 14 Subat
2024).

80
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sonucuna varmistir?. Dolayisiyla da gemi alacaklis1 hakkina temel teskil eden
hukuki iliski olan zaman carteri sdzlesmesine Ingiliz hukuku hikim olsa da gemi
alacaklis1 hakkinin dogumuna Amerikan hukukunun uygulanmasi gerektigi
vurgulanmstir. ilk bakista lex causae yaklasimmin Amerikan hukukunda
dogrudan benimsenen tutarli bir yaklagim haline gelmedigi goriilmektedir.
Ancak Common Law’da sdzlesmesel iliskilere uygulanacak hukuka iliskin
benimsenen proper law yaklasimi esasindan hareket edilerek, sdzlesme ile en
yakin ve gercek baglantinin /ex fori oldugu sonucuna ulasilmistir. Daha net bir
ifadeyle, mahkeme proper law yaklasimi ile dolayli olarak /lex foriyi
uygulamistir.

Kanada hukukunda gemi alacaklist hakkinin dogumuna iliskin uyusmazliklar
maddi hukuk kapsaminda kabul edilmekte ve genel olarak lex causae yaklagimi
esas alinmaktadir. Kanada Yiiksek Mahkemesi 1972 tarihli loannis Daskalelis
kararinda gemi alacaklist1 hakkinin dogumuna uygulanacak hukuku temel
iligkiden yola ¢ikarak tespit etmistir®. Bu kararda Yunanistan’da ipotek ettirilen
Panama bayrakli geminin bakim ve onarim isleri New York’taki Todd Sihpyard
sirketi tarafindan yapilmigtir. Ancak hizmet bedeli 6denmediginden gemi
ihtiyaten haczedilmistir®. Gemiye takdir edilen bedel alacaklilari tatmin
etmeyince, hizmet veren ile diger alacaklilar arasinda sira sorunu ortaya
cikmigtir. Mahkeme s6z konusu hizmet bedelinin gemi alacaklisi hakk: ile
himaye altina almip alinmadigini ise Oncelikli olarak incelemistir. Bunun
sonucunda da en yakin ve gergek baglantili hukukun sézlesmenin yapildig: yer
hukuku olan Amerikan hukuku oldugunu ifade etmistir®.

Bu yaklasimin da hem en uygun ve yakin hukukun uygulanmasi hem de
ongoriilebilirlik amacina hizmet edemeyecegi kanisindayiz. Oncelikle buradaki
en Onemli sorun, yabanci hukuklardaki alacaklarin kategorize edilmesi ile
ilgilidir. Ornegin, Amerikan mahkemelerinde gemi alacaklis1 hakkinin
dogumuna lex causae olarak Ingiliz hukukunun uygulanmasi durumunda
hizmetten dogan alacaklar kanuni ayni hak olarak kabul edilmektedir. Buna
karsilik, Amerikan hukukunda bu alacaklar gemi alacaklis1 hakki ile himaye
alttna alinmakta, Tirk hukukunda ise sadece deniz alacagr olarak
nitelendirilmektedir. Her somut olayda temeldeki hukuki iliski de dahil olmak

8 Gulf Trading karar1, prg. 19, 21.

8 Joannis Daskalelis, (Todd Shipyards v Altema) karari, (1974), <https://decisions.scc-
csc.ca/sce-cse/sce-csc/en/item/5254/index.do> s.e.t. 14 Subat 2024.

84 Bu konuda bkz. Joannis Daskalelis karar1, 1250-1251.
85 Joannis Daskalelis karar1, 1256.
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iizere alacak farkli sekillerde simiflandirilabilmektedir. Bu husus diger
alacaklilarm da haklarim ihlal edebilir. Zira dava agilip yetkili hukuk tespit
edilene kadar hangi alacaklarin gemi alacaklisi hakki ile himaye edildigini
ongdrmek miimkiin gozitkmemektedir.

Ayrica gemi alacaklist hakkinin kaynagi birden farkli hukuki iliski olabilir.
Ornegin, gemi adamlarmin alacaklari aym1 anda hem haksiz fiilden hem de
sozlesmeden kaynaklanabilir. Dolayisiyla da her somut olayda farkli hukuki
iligkilerin esas alinmasi uygulanacak hukukun tespitine iliskin belirsizliklere
neden olabilecektir®.

Son olarak, gemi alacaklar1 sézlesmeden veya haksiz fiilden kaynaklanmaktadir.
MOHUK uyarinca da soézlesmeden ve haksiz fiilden dogan borg iliskisine
uygulanacak hukuk se¢cimi miimkiindiir. Bu durum gemi alacaklarina temel
teskil eden so6zlesmesel iliski veya haksiz fiiller icin de gecerlidir. Lex causaenin
uygulanmasi gerektigini savunan yaklasimin kabulii halinde taraflarin temel
iliskiye uygulanacak hukuku se¢meleri, gemi alacaklis1 hakkina uygulanacak
hukukun taraflarca kararlastirilabilmesine dolayli olarak olanak tanindigi
anlamina gelecektir. Ancak gemi alacaklisi hakki bir ayni haktir ve ayni haklara
iliskin meselelerde MOHUK uyarinca hukuk secimine cevaz verilmemektedir®’.
Bu durum da hukukun dolanmasina neden olacaktir.

D. Lex Fori’yi Esas Alan Yaklasim

TTK madde 1320/1II’te Tiirk mahkemeleri nezdinde 6ne siiriilen yabanci unsurlu
bir uyusmazlikta gemi alacaklisinin varligina iligkin Tiirk hukukunun tatbik
edilecegi ifade edilmektedir. ilgili hiikiim ile sadece gemi alacaklis1 hakkinin

8 Bu konuda bkz. Giinay, 176.

87 Baz1 hukuk sistemlerinde iigiincii kisilerin haklarinm etkilenmesi ve ayni haklarda smirl say1

ilkesinin gegerli olmasi nedeniyle hukuk se¢imine izin verilmemektedir. Buna karsilik diger
bazi hukuk sistemlerinde ise milletlerarasi ticaretin ihtiyaclari ¢ergevesinde ayni haklara iligkin
uyusmazliklarda taraf iradesine gegerlilik taninmasi gerektigi kabul edilmektedir. Tiirk
hukukunda da Omerogiu ve Acun Mekenge¢ ayni haklara iliskin meselelerde hukuk secimine
yer verilmesi gerektigi kamsindadir. Zira Omeroglu 'na gore hukuk segimi taraflarin bildikleri
hukuku uygulayabilmeleri ve uygulanacak hukuku onceden bilebilme imkanini tantyarak
hukuki kesinligi saglamasi nedeniyle kabul edilmelidir. Omeroglu, 148-160. Acun Mekengeg
de taraflarin kendileri igin en elverisli hukuku tartisma ortaminda kararlastirabileceklerini ifade
etmekte, ayrica da lex rei sitae prensibinin uygulanmadigi durumlarda milletlerarasi 6zel
hukuk hakkaniyetinin saglanmasi agisindan hukuk se¢iminin benimsenmesi gerektigini
savunmaktadir. Merve Acun Mekengeg, Ayni Haklardan Dogan Uyusmazliklarda
Uygulanacak Hukuk ve Yetkili Mahkeme (B. 1, On Iki Levha Yaynlar1 2016) 432-434.
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dogumunda yetkili hukukun Jex fori ilkesi wuyarinca belirlenecegi
benimsenmektedir. Bu kural MOHUK madde 22’de diizenlenen sicil yeri
hukuku esasinin istisnasi niteliginde®® olup 1993 tarihli MS madde 1/a ve 1999
tarihli MS madde madde 3/e ile uyumludur. Kuralin uygulanabilmesi i¢in
geminin Tiirkiye’de bulunup bulunmamasi énemli degildir®.

Ingiliz hukukunda da kural olarak gemi alacaklist hakki ihtiyati hacze
basvurulduktan sonra bu prosediir i¢inde dogdugundan usil hukukuna iliskin
goriilmekte ve bu nedenle hakkin dogumuna /ex forinin uygulanmasi gerektigi
kabul edilmektedir®®. Bu konuda Birlesik Krallik Ozel Konseyi’nin (Privacy
Council) verdigi Halcyon Isle karar1 dnem arz etmektedir®. Halcyon Isle adli
gemi Ingiltere’de tescil edilmis ve bir ingiliz bankasi tarafindan iizerinde ipotek
kurulmustur. Gemi New York’ta Amerikan sirketinden yararlandigi bakim ve
onarim hizmetinden dogan bedeli ifa etmeden sefere devam etmistir. Bunun
iizerine Singapur’da ihtiyaten haczedildikten sonra satilmis; bu sirada da
alacaklar arasinda sira sorunu ortaya ¢ikmstir.

Ozel Konsey Hukuk Kurulu oy ¢oklugu ile lex forinin; yani Singapur hukukunun
tatbik edilmesi gerektigi sonucuna ulagsmistir®?. Kararda ¢ogunlugun goriisiine
gore gemi alacaklisi hakki ihtiyati haciz prosediiriiniin mahiyetine iliskin
oldugundan maddi hukuktan farklilik gdstermektedir®. Bu nedenle lex forinin
uygulanmasi gerektigi sonucuna ulasilmistir.

Bir alacagin gemi alacaklis1 hakki ile teminat altina alinip alinamayacaginin
tespitinde lex forinin uygulanmasini savunan yaklasimda temel gaye, gemi
alacag statiisii veren alacaklarin sayisini sinirli tutarak sonradan dogabilecek
gemi ipotegi alacaklarinin Oniine gegmektir®™. Boylelikle alacaklari teminat
altina alinan bankalarin daha etkin korunabilecegi iddia edilmektedir®.

8 Nomer, 315; Sanl, 300.

89 (Ozel, Erkan, Piirselim ve Karaca, 380.

% Tetley, ‘Maritime Liens, Mortgages and Conflict of Laws’ 35; Micheal Douglas,

‘Characterisation of a Foreign Maritime by the Lex Fori’ (2017) 17(1) Oxford University
Commonwealth Law Journal 153.

Halcyon Isle (Bankers Trusts v Todd  Shipyards) karari, (1981),
<https://cmlcmidatabase.org/bankers-trust-international-1td-v-todd-shipyards-corp-halcyon-
isle>s.e.t. 14 Subat 2024.

Halcyon Isle karari, prg. 39.

91

92

% Halcyon Isle karar, prg. 68.

% Douglas, 154.
% Douglas, 154.
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Diger yandan /ex forinin kredi alacaklisi bankalari yeteri kadar koruyamayacagi,
bu durumun ise “‘forum shopping” den kaynaklandigi ileri siiriilmektedir®. Zira
Amerikan hukukunun aksine, Ingiliz hukukuna gére gemi tamiratindan dogan
alacaklar gemi alacaklis1 hakkiyla himaye edilmemektedir. Bu durumda
alacaklinin, alacagini teminat altina almak amacryla Amerikan mahkemelerine
basvurmasi halinde lex forinin uygulanmasinin yabanci bankalarin menfaatine
aykir1 bir durumu meydana getirebilecegi iddia edilmektedir®’. Ayrica hakkin
sirast ile dogumuna uygulanacak hukukun ayni prensiplere dayanarak
belirlenmesi gerektigi; ancak siranin ustli bir mesele olarak kabul edilmesine
karsilik, dogumuna iliskin gemi alacagi ile forum arasindaki baglantinin ¢ogu
zaman zayif hale geldigi ve bu nedenle forum shopping iddiasinin giindeme
gelebilecegi belirtilmektedir®®. Dolayisiyla Avusturalya gibi bazi hukuk
sistemlerinde usili meseleler mahkemenin isleyisi ve diizeni ile simirh
tutulmakta; gemi alacaklis1 hakki ise maddi hukuka iliskin kabul edilmektedir®.

Lex fori yaklagimina iligkin getirilen bir diger elestiri ise gemi alacaklis1 hakkinin
kaotik yapisina iliskindir'®. Gemi alacaklis1 hakki, sahibine dava ag¢abilmek igin
asli bir hak bahsetmekte ve diger ayni haklar karsisinda oncelik tanimakta
oldugundan usili bir mesele gibi goriilebilir. Zira bir davanin baglatilmasi ve
geminin birden fazla ipotek alacaklisinin oldugunun anlasilmasi halinde deniz
icra hukuku devreye girecektir'®!. Ayrica séz konusu hak, ayni hak oldugundan
herkese karsi ileri siiriilmekte ve nerede olursa olsun gemiyi takip etmektedir.
Sahibine de gemi iizerinde belirli sartlar altinda hakimiyet saglamakta, bu da
hakkin maddi hukuk sonucu olarak karsimiza ¢ikmaktadir. Dolayisiyla gemi
alacaklis1 hakkinin sadece ne usiili ne de maddi bir mesele olarak kabul edilecegi

ileri siiriilmektedir'?.

% William Tetley, “Maritime Liens in the Conflict of Laws”, in: Law and Justice in a Multistate

World: Essays in Honor of Arthur T. von Mehren, (B. 1, Brill | Nijhoff 2002) 19 (‘Maritime
Liens’) 15.

Tetley, ‘Maritime Liens’, 15.

% Douglas, 159.

% Douglas, 154.
100

97

John Lane: ‘Should Australian Courts Accept or Refuse the Aid of Private International Law
When Considering to Enforce Foreign Maritime Liens?’ (2009) 16/1 eLaw Journal: Murdoch
University Electronic Journal of Law 40

101 T ane, 40.

102 T ane, 40.
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Kanimizca gemi alacaklisinin dogumun /ex forinin tatbikine iliskin TTK madde
1320/1II yerinde bir hiikiimdiir. Zira gemi alacaklis1 hakki fer’i niteligine ragmen
hakkin usili sonuglar1 daha agir basmaktadir. Gemi alacaklis1 hakkinin amacina
ulagarak hak sahibine koruma saglayabilmesi i¢cin TTK madde 1380 uyarinca
taginir rehininin paraya ¢evrilmesi yoluyla takip yapilmasi gerekmektedir!®.
Usili meselelerde lex fori ilkesinin uygulanmasi gerektigi anlayisi cergevesinde
yabanci unsurlu bir uyusmazlikta gemi alacaklis1 hakkinin varligr Tiirk hukuku
¢ergevesinde belirlenmelidir.

Lex forinin uygulanmasinin forum shoppinge neden olabilecegi savi ise
uyusmazligin taraflari ile higbir baglantist bulunmayan mahkemede davanin
acilmasi halinde tanima-tenfizin reddi sebebi olarak dikkate alinmaktadir. Diger
yandan, gemi alacaklist hakkina iligkin verilen ihtiyati haciz kararlarinin
verildikleri devletin hukukuna gore kesinlesme kabiliyetine sahip olmamalari
nedeniyle uygulamada forum shopping iddiasinin giindeme gelmesi zor
goziikmektedir. Daha net bir ifadeyle, bu durumda karar kesinlesme kabiliyetini
haiz olmadigindan tenfizden bahsedilemeyecek ve davalinin itirazina bagh
olarak da askin yetkiden veya somut olaya gore re’sen incelenerek kamu
diizenine aykiriliktan bahsetmenin anlami kalmayacaktir.

Diger yandan bir an bile olsun bu kararlarin tenfizine olanak tanindigini farz
edecek olursak, yabanci mahkeme kararlarinin taninmasi ile tenfizinde sadece
yetki kurallarinin agkin yetki olup olmadig: arastirilmakta, hangi hukukun nasil
uygulandigt  davanin  esasina girme (revizyon) yasagi nedeniyle
incelenememektedir. Dolayisiyla Tiirk mahkemeleri nezdinde goriillen gemi
alacaklis1 hakkina iliskin tanima-tenfiz taleplerinde hali hazirda yabanci
mahkemelerin uyguladigi hukuk degerlendirilemeyecektir. Buna karsilik gemi
alacaklis1 hakki taniyan bir devletin hukukunun uygulanmasindan kagmak
amaciyla uyusmazlik ve taraflar ile baglantisi olmayan bir yabanci mahkemeden
o devletin hukukuna gore kesinlesme kabiliyeti olan bir kararin alinmasi halinde
MOHUK madde 54(b) uyarinca davalinn itirazinda bagh olarak askin yetki
itiraz1 glindeme gelebilecektir. Eger ki Tiirk mahkemelerinden alinan bdyle bir
karar mevcutsa, yabanci iilkelerde tanima-tenfiz devletinin hukuk anlayisi ve
diizenlemelere bagh olarak askin yetki veya kamu diizeni engeli ile

103 Dogus Taylan Tiirkel, Gemi Alacaklisi Hakkinin Paraya Cevrilmesi (B. 1, Seckin Yayinlari
2008) 33 vd.; Yabanci iilkelerde gemilerin yurtdisinda icra yoluyla satilmast hakkinda bkz.
Nuray Eksi, ‘Tiirk Gemi Sicilinde Kayith Geminin Yurtdisinda icra Yoluyla Satilmas1’ (2003)
8(1-2) Deniz Hukuku Dergisi 2003 25-37 (‘Icra’).



OZGENC 61

karsilasabilecektir'®™. Goriildiigii tizere, forum shopping iddiasinin bu anlamda

da bertaraf edilmesi miimkiin gdziikmektedir.

Ayrica, alacagin kolay ve hizli yoldan temin edilmesi gemi alacaklisi hakkinin
en temel gayelerinden biridir. Bu noktada, /ex fori ilkesinin tatbiki diger baglama
noktalarinin  gonderdigi yabanci hukuklardaki sakli yiiklerden kurtularak
alacakliy1 hukuki teminata kavusur. Zira mahkeme kendi hukukunu uygulayarak
alacagin niteligi daha hizli ve kolay tespit edilebilir. Bu da milletlerarasi ticaretin
stirdiiriilebilirligini saglamaktadir.

2. Gemi Alacaklis1i Hakkinin Sirasina ve Mahiyetine Uygulanacak
Hukukun Tespiti

Hakkin niteligi, hak sahibinin kimler oldugu, hakkin devredilip
devredilemeyecegi'®®, hakkin kendiliginden mi yoksa tescil ile mi varlik
kazanacag1, ne zaman sona erecegi, hak diisiiriicii siirelere bagl olup olmayacagi
ve bu siirelere iligkin meseleler, kimlere karsi ileri siiriilebilecegi gibi hususlar
gemi alacaklisi hakkinin mahiyetine iliskindir ve TTK madde 1320/III’iin
uygulama alani digindadir. Ayn1 durum gemi alacaklisi hakkinin sirasina iligkin
de s6z konusudur. Zira ilgili hitkmiin konusu sadece bir alacagin gemi alacaklisi
hakki verip veremeyecegi ile sinirhidir. Dolayisiyla burada bir ayni hak meselesi
s0z konusu oldugundan milletlerarasi s6zlesmeler ve 6zel hiikiimler sakli kalmak
kaydiyla, MOHUK madde 22’nin uygulanip uygulanamayacagi giindeme
gelecektir.

Bu baglamda, 1993 tarihli MS madde 2’ye gore “tescil edilmis rehinlerin,
ipoteklerin ve yiikiimliiliiklerin kendi aralarindaki sira ve bu Sozlesme hiikiimleri
sakl kalmak kaydiyla, bunlarin iigiincii kisilere etkisi sicil devieti hukukuna”
gore belirlenmektedir. Hikkmiin konusu “fescil edilmis rehinler, ipotekler ve
yiikiimliiliikler” olarak ifade edilmistir. Ancak gemi alacaklist hakki tescil
edilmeyen kanuni rehin hakkidir. Bu nedenle maddenin uygulama alanina
girmedigi kabul edilmektedir'®.

104 By konuda bkz. Sanli, Esen ve Ataman-Figanmese, 462; Sibel Ozel, ‘Haksiz Fiiller Iliskin
Davalarda Tiirk Mahkemesinin Yetkisini Belirleyen HMK m. 16 Kuralinin Karsilagtirmali
Hukuk Agisindan Degerlendirilmesi’ (2012) 8(91-92) Kazanci1 Hakemli Hukuk Dergisi 34-35;
Haci Can ve Ekin Tuna, Milletleraras: Usil Hukuku (B. 3, Adalet Yayilar1 2022) 81-82.

105 Bu konu hakkinda bkz. Kula Degirmenci, 269-270.

106 By konuda bkz. Siizel, 103-107.
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Kanimizca gemi alacaklis1 hakkinin sirasina ve mahiyetine uygulanacak hukuka
iligkin farkli baglama noktalar1 giindeme gelecektir. Gemi alacaklisi hakkinin
kapsami, niteligi, bahsettigi hak ve yiikiimliiliiklerin neler oldugu, sona ermesi
gibi meseleler MOHUK madde 22 géz 6niinde bulundurulmalidir. Dolayisiyla
da Tiirk gemi siciline (Milli veya Tiirk Uluslararast Gemi Sicili) tescilli gemiler
agisindan Tiirk hukuku tatbik edilmelidir'”’. Sicil yerinin bulunmadig
durumlarda ise MOHUK dikkate almarak baglama liman1 hukuku
uygulanmalidir. Baz1 durumlarda cesitli ekonomik sebeplerle gemilerin elverisli
bayrak iilkelerinde tescil edildikten sonra bagka bir iilkenin gecici siciline de
kayit yaptirilabildigi; bu nedenle MOHUK madde 22’deki hiikiimde “deniz
araglarinda, ayni haklarin tescil edildigi asli sicil yeri” ibaresi olarak
degistirilmesi onerilmektedir'®,

Ancak hiikiimde geminin baglama limanmin bulunmamasi halinde hangi
hukukun uygulanacagi belirtilmemektedir. S6z konusu belirsizlige 6gretide de
dikkat gekilmistir. Atamer gemi malikinin yerlesim yeri hukukunun'®; Giinay
ise gemi malikinin vatandasi oldugu devlet hukukunun uygulanmasi gerektigini
savunmaktadir''®, Kanimizca baglama limanmin olmadigi durumlarda genel
kural MOHUK madde 21/1 uygulanmalidir. Dolayisiyla geminin {izerindeki ayni
haklara iliskin uyusmazliklarda geminin bulundugu yer hukukunun tatbik

edilmesi gerekmektedir.

Ogretide sicil yeri hukuku kuralmin smirlandirilmas: — gerektigi  de
savunulmaktadir''!. Siirlandirma sebebi konusunda ise farkli goriisler ileri
siiriilmektedir. Ozel/Erkan/Piirselim/Karaca, kanuni rehin hakki niteligindeki
gemi alacaklisi hakkinin tescile tdbi olmamasi nedeniyle hakkin dogum
sartlarmin geminin o anda bulundugu yer hukukuna tabi kilinmasi gerektigini,
aksi halde sicil yerinin uygulanmasinin zorunlu oldugunu ifade etmektedir''.
Buna karsilik Can’a gére, MOHUK madde 22’nin lafzindan uygulanma alaninin
tescil sartina baglanan ayni haklar ile smurli olduguna dair bir kesinlik
cikmamaktadir''3, Kanmmizca da gemi alacaklisi hakkinin tescile ihtiyag
duymadan dogmast MOHUK madde 22’nin uygulanmamasi igin bir sebep

197 Sanli, Esen ve Ataman-Figanmese, 301.

108 Atamer, ‘MOHUK Reformu’, 98.

109 Atamer, ‘MOHUK Reformu’, 101.

110 Giinay, 177.

1 Nomer, 315; Ozel, Erkan, Piirselim ve Karaca, 381; Tekinalp, Milletleraras: Ozel Hukuk, 265.
112 (Ozel, Erkan, Piirselim ve Karaca, 381.

113 Can, 494.



OZGENC 63

degildir. Tekinalp’in de belirttigi lizere, bu hiikkmiin diizenlenme sebebi, tasima
araglar ile hak sahipleri arasindaki en siki iliskiyi sicil yeri hukukunun temsil
etmesidir''*. Kaldi ki Kanun’da sicil yeri olmayan gemiler hakkinda baglama
liman1 hukukunun uygulanacagi ifade edilerek bu kuralin uygulanmasinin
hakkin tescile tabi olup olmamasindan bagimsiz oldugu sonucuna ulagmak
miimkiindiir.

Uygulanacak hukuka iligskin diger bir sorun ise siraya uygulanacak hukukun
tespitidir. TTK madde 1350°de bu konuya iliskin iglemlerin veya tasarruflarin
yapildig1 sirada geminin bulundugu yer hukukunun; yani lex rei sitae ilkesinin
uygulanacagi diizenlenmektedir. Buna karsilik, 1993 tarihli MS madde 2’nin
ikinci climlesinde “isbu Sozlesme hiikiimleri sakll kalmak kaydiyla, cebri icraya
islemlerine iligkin biitiin hususlarin cebri icramn gergeklestigi tilke hukukuna
tabi olacag1” ifade edilmektedir. Gerek Anayasa madde 90/son gerekse de
MOHUK madde 1 uyarinca 1993 tarihli MS uygulama alanina giren hallerde
madde 2 hiikmiiniin dogrudan uygulanarak TTK’nin g6z ardi edilmesi
gerekmektedir. Bu durumda gemiye iliskin Tiirkiye’de baglatilan cebri icra
islemlerine iligkin gemi alacaklisi hakkinin sirasina iligkin Tiirk hukuku
uygulanacaktir''>.

Diger yandan Tekinalp’e gore, gemi alacaklis1 hakkina lex forinin tatbiki
isabetlidir. Zira yazar, gemi alacaklis1 hakki ile korunmasi amaclanan
menfaatlerin milletleraras1 6zel hukuk alaninda /lex forinin tatbiki ile
saglanabilecegi belirtilmektedir''®. Gemi alacaklismin  sirasma  iligkin
uyusmazliklar kimi hukuk sistemlerinde'!” usile iligskin kabul edildiginden lex
foriye; yani mahkemenin hukukuna tabi kilinmaktadir. Kanimizca da gemi
alacaklist hakkimin dogumuna iligkin uyusmazliklarda benimsendigi iizere,
olmas1 gereken hukuk acisindan mahiyeti ve sirasina iligkin meselelerin de /ex
foriye tabi olmasi gerekmektedir. Zira kanimizca, menfaat dengesinin korunmasi
ancak bu sekilde saglanabilir. Soyle ki; milletlerarasi ticaretin siirdiirebilirligi

114 Tekinalp, Milletleraras: Ozek Hukuk, 266.

115 TTK madde 1350°de ifade edilen “... cebri icraya iligskin tiim islemler ...” ile kastedilenin
geminin ihtiyati haczi, cebrl icra yoluyla satist ve satisin sonuglari, sira cetvelinin
diizenlenmesi ve cebren satistan elde edilecek meblagin paylastirilmast oldugu ifade
edilmektedir. Siizel, 330 dpn 1001.

116 Tekinalp, Gemi Alacaklisi, 76.

117 Kanada hukukunda loannis Daskalelis kararinda siraya lex fori uygulanacagi ifade hiikme
baglanmistir. Karar ile ilgili olarak bkz. loannis Daskalelis, yuk. 23-24.
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yargilamanin miimkiin oldugu kadar hizli bir sekilde devam etmesi ve
sonuglandirilmasini  gerekmektedir. Ayrica hakkin usGli boyutunun agir
basmasinin yani sira hukuki aciklik, dngoriilebilirlik ve TTK madde 1320/1II°te
benimsenen gemi alacaklisi hakkinin dogumuna uygulanacak hukuk ile
tutarligin saglanmasi acisindan sira ve mahiyet meselesine de /ex fori tatbik
edilmelidir''®,

SONUC

Deniz yoluyla tasima, iilkeler arasi ticari faaliyetlerde maliyetli olusu, hiz1 ve
giivenilirligi nedeniyle giinlimiizde tercih edilmektedir. Dolayisiyla deniz ticareti
hukukuna iligkin yabanci unsurlu uyusmazliklar kaginilmaz hale gelmektedir.
Konumuz agisindan ele aldigimiz gemi alacaklisi hakkina uygulanacak hukukun
nasil tespit edildiginin acgik bir sekilde ongoriilebilmesi deniz ticaretinin
stirdiirtilebilirligi agisindan da 6nem kazanmaktadir.

Bu baglamda TTK madde 1320/III uyarinca gemi alacaklisinin dogumuna Tiirk
hukukunun uygulanacagi hitkkme baglanarak hakime kolaylik getirilmis, yabanci
hukukun aragtirma miikellefiyetinden istisna kilinmistir. Kanimizea ilgili
diizenleme, gemi alacaklis1 hakkinin usili sonuglarinin agir basmasi nedeniyle
yerindedir. Ayrica gemi alacaklis1 hakkinin dogumu ag¢isindan asil 6nemli olan
gemi alacaklisinin yani sira, yeni malik ve ipotek alacaklilarinin da haklarinin
korunmasidir. Zira gemi alacaklisi hakki nerede ileri siirerse nasil bir giivenceye
sahip olabilecegini ongorebilecektir. Nitekim gemi alacaklisi, hakkini cebri icra
yoluyla kullanabilmektedir. Hak kayiplarinin 6nlenmesi i¢in ivedilikle hareket
edilerek, hangi alacaklarin gemi alacaklisi hakki belirleyebilmenin ve diger
alacaklarin neler oldugu ile siralarini bilmenin en giivenli ve kesin imkan1 /ex
forinin tatbiki ile saglanabilir.

Ayni1 sebeplerden 6tiirli gemi alacaklisinin hakkina iliskin tiim meselelere lex
forinin tatbik edilmesi gerektigi gorisiindeyiz. Ancak olan hukuk agisinda bu
pek miimkiin gézilkmemektedir. Soyle ki; 1993 tarihli MS madde 2’nin ikinci
climlesinde cebri icraya iligkin islemlerde cebri icranin gergeklestigi yer
hukukunun; buna karsilik TTK madde 1350’de bu konuya iligkin islemlerin veya
tasarruflarin yapildigi sirada geminin bulundugu yer hukukunun tatbik edilecegi
diizenlenmistir. Kanimizca herhangi bir ihtilaf durumunda 6ncelikle dikkate
alinmasi gereken 1993 tarihli MS dogrultusunda cebri icranin gergeklestirildigi

118 Aym yénde bkz. Douglas, 158; Martin Davies, ‘Choice of Law and U.S. Maritime Liens’
(2009) 83(5-6) Tulane Law Review 1457.
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yer hukuku uygulanmalidir. Ayni sekilde her ne kadar diizenlenme amaci
dogrultusunda gemi alacaklis1 hakkinin mahiyetine /ex forinin uygulanmasi
gerektigini savunsak da olan hukuk agisindan MOHUK madde 22 hiikmiiniin
tatbik edilmelidir.
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Atrticle 1/I1 of MOHUK, articles of these regulations regarding to the subject will also be
mentioned.

Keywords: eStatutory Lien eMaritime Liens eConflict of Law eMaritime Claims
eInternational Convention

oz

Tiirk Ticaret Kanunu'nda (TTK) miinferit olarak belirtilen deniz alacaklarina taninan
kanuni rehin hakki ile gemi alacaklist hakki sahiplerine hukuki himaye saglanmaktadir.
Bu hak, Kanun’da belirtilen istisnai durumlar disinda, gemi lizerinde dogan rehin haklari
ile ayni yikimliliklerden once gelmektedir. Diger hukuk sistemlerinde, Tiirk
hukukundan farkli olarak, gemi alacaklisi hakkinin mahiyetinin ve sirasinin degisik

sekillerde diizenlenmesi, bu hakka iliskin yabanci unsurlu uyusmazliklarda uygulanacak
hukukun tespiti ve tatbiki sorunsalin1 giindeme getirmektedir.

Calismamiz kapsaminda 6ncelikli olarak gemi alacaklist hakkinin maddi hukuk boyutu
aktarilacaktir. Zira maddi hukuk boyutu, gemi alacaklis1 hakkinin dogumu ile mahiyetine
ve sirasina uygulanacak hukuka iligkin benimsenen farkli kanunlar ihtilafi kurallarinin
uygulanma sartlarinin  tespiti agisindan  6nemlidir. Uygulanacak hukukun
belirlenmesinde ise TTK’daki 6zel hiikiimler ile Milletlerarast Ozel Hukuk ve Usfl
Hukuku Hakkinda Kanun (MOHUK) dikkate almarak inceleme yapilacaktir. Ancak
Anayasa madde 90/V ve MOHUK madde 1/II uyarinca bu konudaki milletleraras
sozlesmeler evleviyetle tatbik edileceginden konu ile ilgili diizenlemelere de
deginilecektir.

Anahtar Kelimeler: *Rehin Hakki *Gemi Alacaklisi Hakki *Kanunlar Ihtilafi *Deniz
Alacaklar1 *Milletleraras1 S6zlesmeler

INTRODUCTION

Certain maritime claims listed in the TTK' are granted the status of a statutory
lien, referred to as a maritime lien. Through this privilege, it is aimed to satisfy
claims recognized as maritime liens in priority from the value of the ship. This
special status grants creditors an enforcement right over the ship wherever it may
be, to secure the performance of the debt, and ensures that maritime liens are
collected with priority.

The adoption of different approaches in foreign legal systems to protect the
creditor renders the subject of this study particularly relevant. Since the object
of the right—ships, as movable property—constitutes the main subject of
maritime trade, disputes concerning maritime liens are likely to involve a foreign
element. Moreover, the fact that leading maritime nations such as the United
Kingdom, the U.S., the Netherlands, and the Denmark are not parties to the

1 Official Gazette 14.02.2011/27846.
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International Convention on Maritime Liens and Mortgages, 1993° (1993 MLM
Convention)® and the International Convention on the Arrest of Ships, 1999
(1999 Arrest Convention)® necessitates an analysis of which claims are secured
by maritime liens in their respective legal systems. This situation increases the
likelihood of fundamental issues arising in determining the applicable law.
Furthermore, in foreign-related disputes, ensuring legal certainty in identifying
the applicable law to maritime liens will encourage the provision of maintenance

For English text of 1993 MLM Convention see,
<https://treaties.un.org/doc/source/docs/A_CONF.162_7-E.pdf> accessed 29 November
2023. For Turkish full text see. S. Didem Algantiirk, (Trans.), ‘1993 Deniz Imtiyazlar1 ve
Deniz Ipotekleri ile Ilgili Milletlerarasi Sézlesme’ (2002) VI(1-4) AUEHFD 391-399.

3 For the scope of application of the 1993 MLM Convention see, Ciineyt Siizel, Gemi Alacaklisi
Hakki ve Gemi Ipotegi Hakkinda 1993 Cenevre Sozlesmesi ve Yeni Tiirk Ticaret Kanunu (Vol.
1, On iki Levha Yaymlar1 2012) 23-28. For a comparative analysis of the scope, legal nature,
and characteristics of the maritime lien under the 1993 MLM Convention and the TTK see,
Enes Alis, ‘Gemi Adamlariin Gemi Alacaklis1 Hakk1’ (2021) (153) Tiirkiye Barolar Birligi
Dergisi 392-398.

For the English text of the 1999 Arrest Convention see,
<https://legal.un.org/avl/pdf/ha/icas/icas_e.pdf> accessed 29 November 2023. For the entry
into force of the Convention, its place within the Turkish legal system, scope of application,
and reservations, see Ecehan Yesilova Aras, 1999 Tarihli Milletlerarasi Sozlesme Geregi
Geminin Ihtiyati Haczi Kararinin Infazi “Arrest” (Vol. 1, Yetkin Yayinlar1 2023) 13-31.

5 Albania, Barbados, Benin, the Congo, Cote d’Ivoire, Ecuador, Estonia, Honduras, Lithuania,
Monaco, Nigeria, Peru, Russia, Serbia, Spain, St. Kitts and Nevis, St. Vincent and the
Grenadines, Syria, Tunisia, Ukraine, and Vanuatu have deposited their instruments of
ratification and become parties to the 1993 MLM  Convention. See
<https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY &mtdsg_no=XI-D-
4&chapter=11&clang=_en> accessed 5 February 2024.

Tiirkiye expressed its intention to become a party to the Convention through Law No. 6940,
titled “Law on the Approval of Accession to the International Convention on Maritime Liens
and Mortgages,” published in the Official Gazette dated 25 March 2017 (Official Gazette
25.03.2017/30018). However, as of the date this study was published, Tiirkiye does not appear
to be listed as a party to the 1993 MLM Convention on the United Nations website referenced
above.

The following states have deposited their instruments of ratification and become parties to the
1999 Arrest Convention: Albania, Algeria, Benin, Bulgaria, the Congo, Ecuador, Estonia,
Lithuania, Liberia, Peru, Spain, Syria, and Tiirkiye. See,
<https://treaties.un.org/Pages/ViewDetails.aspx?src=IND&mtdsg_no=XII-
8&chapter=12&clang= en> accessed 5 February 2024.

The provisions of these Conventions were also taken into account during the drafting of the
TTK. On this matter see, A. Ergon Cetingil, Rayegin Kender, Samim Unan, and Emine
Yazicioglu, ‘TTK Tasarisinin “Deniz Ticareti” Baglikli 5. Kitabinda Yer Alan Hiikiimler
Hakkinda’ (2006) (Ozel Say1) Deniz Hukuku Dergisi 252-253, pp. 1-296; Kerim Atamer,
Tiirk Ticaret Kanunu Tasarisi na Gore Deniz Hukuku 'nda Cebri Icra (Vol. 1, Arikan Yaymlari
2006) 200 (Cebri Icra).
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and repair services by securing the supply of necessary materials, thereby
facilitating the smooth operation of international trade®. Creditors and lenders
will be able to assess whether their claims are prioritized in the event that the
value of the ship is insufficient to cover all claims. Accordingly, the main
objective in determining the applicable law to maritime liens is to ensure that a
transparent, reliable, and foreseeable legal system—protecting both maritime
lienholders and bona fide third parties—is applied to the dispute.

These international conventions, as well as many foreign legal systems,
explicitly and exhaustively regulate which types of claims are granted the status
of maritime liens. In doing so, they aim to strike a balance between the legal
interests of the debtor and the creditor. The same objective is also observed in
determining the applicable law for the birth of a maritime lien. Indeed, Article
1320/11I of the TTK clearly stipulates that Turkish law shall apply to the birth of
a maritime lien.

On the other hand, the objective of maintaining a balance of interests between
the creditor and the debtor may lead to divergent approaches in foreign legal
systems. To present the issue more clearly, the relevant provisions on maritime
liens under Turkish law will first be briefly addressed. Subsequently, taking into
account the multifaceted nature of the maritime lien, the issue of determining the
applicable law to its birth, nature, and priority will be examined. However, the
question of the applicable law to the underlying contract or tort from which the
monetary claim giving rise to the maritime lien originates falls outside the scope
and purpose of this study.

I. GENERAL OVERVIEW OF MARITIME LIENS

Maritime lien is granted for monetary claims arising from torts or contracts
enumerated in Article 1320 of the TTK’. It is essential to distinguish that the
term  “maritime claim” refers to the underlying claim itself. In contrast

In U.S. law, claims arising from repair and maintenance services are secured by maritime liens.
This protection primarily aims to safeguard repair and maintenance companies, most of which
are U.S.-based. Ensuring that these companies can know in advance whether their claims will
be protected by a maritime lien in the event of a dispute contributes significantly to legal
certainty and predictability. See, Mark S. Davis and T. Jonathan Tan, ‘To Port or Starboard?
Why the Supreme Court Might Provide Direction to Those Navigating Choice-of-Law
Questions in Maritime-Lien Cases: The 2015 Nicholas J. Mealy Lecture’ (2015) 46(4) Journal
of Maritime Law & Commerce 395.

7 Kerim Atamer, Deniz Ticareti Hukuku-Gemilerin Esya Hukuku, Cilt IT (B.1, On Iki Levha
Yayinlar1 2018) 33-35 (Deniz Ticareti Hukuku II).
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“maritime lien” denotes the statutory lien right granted to claimants under
Article 1321 of the TTK®. In the doctrine, it is accepted that the lien of a maritime
claimant is a legal consequence of the underlying debt relationship and therefore
cannot be asserted independently®. This is also regulated in Article 1377 of the
TTK, which states that the maritime lien shall not be asserted separately during
legal or execution proceedings.

The principal right conferred by maritime claims, as with other claims, is the
right of action'®. A maritime lien constitutes a statutory lien with priority over
the ship, its appurtenances'!, and limited surrogates, and it is established by
operation of law'2. Since the lien is created by law, there is no requirement for
the maritime claimant to have the ship or for the lien to be registered'. In other
words, contrary to Article 939 of the Turkish Civil Code'* (TMK), the lien is not
established through transfer, but arises directly by statute'.

8 Atamer, Deniz Ticareti Hukuku II, 146-147. In a 2004 decision, the Court of Cassation
described the nature of the maritime lien as “the merging of a claim right with a proprietary
right.” 11th Civil Chamber, 23.02.2004, Case No. 2003 / 6823, Decision No. 2004 / 1646; for
the decision, see: Erdogan Moroglu and Abuzer Kendigelen, I¢tihatli ve Notlu Tiirk Ticaret
Kanunu ve Iigili Mevzuat (Updated Ed. 10, On ki Levha Yaynlar1 2014) 939.

9 Atamer, Cebri Icra, 199, Siizel, 155.

10 inci Kaner, Deniz Ticareti Hukuku I-II (5th edn, Filiz Kitabevi 2021) 69 (Deniz Ticareti).
However, pursuant to Article 1299 of the TTK, in cases of salvage between ships belonging to
the same owner, when the owner is both the creditor and debtor of the salvage claim, the
salvage claim, although considered a maritime lien, does not grant a right of action. The
creditor only holds a lien on their own ship but cannot assert the claim through legal
proceedings. Kaner, Deniz Ticareti, 67 fn. 193.

The definition and elements of the ship’s appurtenances are determined in light of Article

686/11 of the Turkish Civil Code (TMK) and the specific characteristics of maritime commerce.

For further information see, Kemal Oguzman, Ozer Seli¢i, and Saibe Oktay-Ozdemir, Esya

Hukuku (25th ed., Filiz Kitabevi 2023) 336-342; Biilent Sozer, Deniz Ticareti Hukuku, Gemi-

Donatan-Tastyan ve Deniz Ticareti Hukuku 'nda Sorumluluk Rejimi (2nd ed., Vedat Kitapgilik

2012) 59.

12 Kaner, Deniz Ticareti, 67-68.

13 Caga and Kender, 2; Atamer, Deniz Ticareti Hukuku II, 178; Kara, 360; Turgut Kalpsiiz, Gemi
Rehni (B.5, Turhan Kitabevi 2004) 12; Haci Kara, Deniz Ticareti Hukuku (B.1, On ki Levha
Yayinlar1 2020) 361.

14 Official Gazette 08.12.2001/ 24607.

Atamer, Cebri Icra, 199; Kalpsiiz, 13; Kerim Atamer, ‘Gemi ve Yiik Alacaklis1 Haklarinm

Kullanilmasinda Yargilama Usulii ve Icra’, XIV. Ticaret Hukuku ve Yargitay Kararlari

Sempozyumu, 4-5 Nisan 1997 (B.1, Banka ve Ticaret Hukuku Arastirma Enstitiisii Yayinlari
1997) 221 (‘Gemi Alacaklis1’).
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The maritime lien also grants the right of pursuit, which can be exercised against
any party in possession of the vessel'®. Even if the shipowner is not the debtor of
the claim giving rise to the maritime lien, they cannot prevent the enforcement
of the lien; in such a case, they must bear the consequence of losing ownership
of the vessel!’. The sole exception to this rule arises when the operation of the
ship is unlawful against the owner and the creditor acts in bad faith'®.

The types of claims that qualify as maritime claims are explicitly listed under
Article 1320/1 of the TTK, by the numerus clausus principle!. While the former
TTK Article 1235 enumerates such claims in ten subparagraphs, Article 1320 of
the current TTK reduces this number to six, aligning with Articles 4/I and 6 of
the 1993 MLM Convention?®. According to this provision, the following claims
give rise to a maritime lien:

e “Claims in respect of wages and other sums due to crew members in
connection with their employment on the ship, including costs of
repatriation and social insurance contributions payable on their behalf
(Article 1320/I-a of the TTK).” Under Article 934 of the TTK, the term
“crew member” includes the master, officers, seamen, and other persons
employed on the ship. In addition to the provisions of the TTK, the
Regulation on Recognized Organizations for Ships?! (GYKY) also
contributes to the definition of a crew member. According to this
regulation, a crew member is any person designated as such under the
Law who is employed on board the ship under the command and
instruction of the master, to operate the ship in line with its intended
use??. Crew members are entitled to maritime liens for all claims arising
from their employment contracts®. The applicable law to such claims

Kaner, Deniz Ticareti, 69.

17 For this issue see. inci Kaner, ‘Gemi Alacaklis1 Hakki ve Gemi Alacag1’ (2012) 18(2) Marmara
Universitesi Hukuk Fakiiltesi Hukuk Arastirmalari Dergisi 487-488, (‘Gemi Alacaklist
Hakki1’); Emine Yazicioglu, Kender/Cetingil Deniz Ticareti Hukuku (B.15, Filiz Kitabevi,
2020) 175.

18 Kara, 360-361.

' Tahir Caga and Rayegan Kender, Deniz Ticareti Hukuku III (Gemi ve Yiik Alacakhsi Haklar,
Zamanasumi, Deniz Hukuku’'nda Cebri Icra (4th edn, Arikan Yaymlar 2005) 26; Atamer,
Cebri Icra, 183-184.

20 Atamer, Cebri Icra, 184; Siizel, 153.
21 Official Gazette 18.01.2017/29952.
2 Yazcioglu, 176.

2 Yazicioglu, 176.
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will be determined by the rules on conflict of laws. If the employment
contract is subject to Turkish law, all payments to be made by the
employer during and upon the termination of the employment contract—
as stipulated under the Maritime Labour Law?* No. 854—shall be
considered claims arising from the contract®.

“Claims arising from loss of life or personal injury occurring on land or
at sea in direct connection with the operation of the ship (Article 1320/1-
b of the TTK).” Claims for compensation arising from contractual
liability, tortious acts, or Article 1062 of the TTK—made by individuals
who suffer bodily harm or loss of life in direct connection with the
operation of the ship, including crew members—are considered claims
giving rise to a maritime lien®.

“Salvage remuneration (Article 1320/1-c of the TTK)”. Article 1315 of
the TTK also stipulates that claims for salvage remuneration by the
salvor are secured by a maritime lien. However, since special
compensation that may be claimed under Article 1312 of the TTK is not
regarded as salvage remuneration, it is accepted that such compensation
does not give rise to a maritime lien®’.

“Dues payable for ports, canals, other waterways, quarantine, and
pilotage services (Article 1320/1-d of the TTK)”. These claims constitute
payments arising from financial obligations imposed in return for the use
of public services and facilities in the operation of the ship; the creditors
of such claims are the State or the relevant public institutions and
bodies?®. However, according to the Regulation on Pilotage and Towage
Organizations (KRTY)%, pilotage services may also be provided by
private legal entities that have been granted an activity license and
service permit to operate on behalf of the administration. Moreover, the
operation of some privatized ports has been transferred to private legal
entities. This raises the question of what is meant by “dues payable for
pilotage.” Yazicioglu interprets this provision by suggesting that “the
maritime liens specified in Article 1320/I-d of the TTK should be

24
25
26
27
28
29

Official Gazette 29.04.1967/12586
Yazicioglu, 176; Siizel, 217.
Yazicioglu, 177.

Yazicioglu, 177.

Yazicioglu, 177.

Official Gazette 31.12.2018/30642.
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narrowly construed as ‘public receivables,” and that only the service fees
collected on behalf of the administration and the charges for using
facilities whose operating rights have been transferred by the
administration should be considered within this scope”.*’

e “Claims arising from tortious acts for physical loss or damage caused by
the operation of the ship, excluding loss of or damage to cargo,
containers, and the belongings of passengers carried on board (Article
1320/1-e of the TTK)”.

e “Claims for contribution in general average (Article 1320/I-f of the
TTK).” Claims arising from general average are also classified as
maritime liens under Article 1275 of the TTK. Creditors entitled to
contribution due from the vessel in a general average adjustment hold a
maritime lien’!.

Under Article 1320/1 of the TTK, a creditor shall be entitled to a maritime lien
only if the debtor is the owner, charterer, manager, or operator of the ship. In the
case of ships registered in a ship registry, the person recorded as the owner is
deemed to be the owner; for unregistered ships, the possessor of the vessel is
considered the owner®2. A charterer is the person who, under a charter agreement,
is entitled to use and benefit from the ship and uses it in their name for either
commercial or non-commercial purposes. The operator of the ship is the person
who operates a ship, whether owned or not, in maritime trade in their name.
Indeed, under the first sentence of Article 1061/11 of the TTK, a person who uses
a ship that does not belong to them, either directly or through the master, in their
name for the purpose of gaining benefit shall be deemed a “shipowner” in
relations with third parties. The actual owner cannot prevent a creditor from
asserting a maritime lien based on the operation of the ship, unless the operation
was unlawful against the owner and the creditor acted in bad faith. If the owner
operates their ship in maritime trade, they are also considered the operator®. The

3 Yazicioglu, 178. For a contrary view see, Atamer, Cebri Icra, 183. Additionally, in the Draft

TTK, Article 1320/I-d was originally worded as “claims for fees payable for ports, canals,
other waterways, quarantine and pilotage, and other monetary pilotage fees.” This version of
the draft was considered inconsistent with the 1993 MLM Convention. For this issue see,
Atamer, Cebri icra, 193; Siizel, 239 fn. 739.

Yazicioglu, 179.

32 Siizel, 179.

3 Siizel, 191.

31
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charterer to whom the ship is assigned under a time charter is not regarded as
either a legal charterer or an operator>*,

The ship manager is not regarded as the operator. This is because the ship
manager is the person who, under a ship management contract concluded with
the shipowner or the operator, undertakes, in return for remuneration, the partial
or full management of the ship in commercial, technical, or other areas, and
carries out the duties assumed under the contract on behalf of the shipowner or
the operator®®. The ship manager is considered to be the representative of the
shipowner or the operator in accordance with the provisions of the Turkish Code
of Obligations® ¥7.

Article 1320/11 of the TTK sets out which claims are not classified as maritime
liens®®. Accordingly,

“claims referred to in subparagraphs (b) and (e) of the first paragraph shall
not give rise to a maritime lien if they arise in connection with the carriage
by sea of oil or other hazardous or noxious substances and are covered by
strict liability and compulsory insurance or by other means under
international conventions or national legislation, or if they result from or
are caused by damage involving radioactive materials or a combination of
radioactive materials with toxic, explosive or other hazardous nuclear fuel
or nuclear products or waste.”

The purpose of explicitly defining the scope of maritime liens under the TTK is
to ensure the protection of maritime lienholders. It is stated that the priority
statutory lien protection granted to maritime claims is justified by several
reasons, such as the general difficulty of accessing the shipowner’s land-based

3 Yazicioglu, 180.

35 For this issue see, Zehra Seker Ogiiz, Gemi Yonetim Sozlesmesi (B.1, Filiz Kitabevi 2013) 63.

36 Official Gazette 11.01.2011/27836.

37 Yazicioglu, p. 180. On the other hand, with regard to claims arising from the employment

contracts of seafarers, it is stated that even if the ship manager does not disclose this capacity,
the result of the employment contract being concluded with either the ship manager or the
operator would be the same, and pursuant to Article 40/1I of the Turkish Code of Obligations,
the legal consequences of the contract would be directly attributed to the shipowner or operator.
The same applies to claims for compensation of bodily injuries arising from the contract;
therefore, it is considered unnecessary to include the ship manager among the debtors of claims
secured by maritime liens. See also, Yazicioglu, p. 181.

3% For regulations in foreign legal systems see, William Tetley, International Conflict of Laws

Common, Civil and Maritime (1st edn, International Shipping Publications 1994) 539 ff.; Bar1s
Giinay, Tiirk ve Anglo-Amerikan Hukuku'nda Gemi Alacaklisi Hakki (1st edn, Yetkin
Yaymlar1 2009) 48-75.
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assets, the urgent need to meet credit requirements during voyages in maritime
trade, the necessity to secure maritime assets for the benefit of all creditors
concerning expenses made for any kind of damage or loss to the ship, and the
need to secure the claims of seafarers®.

The ship and its appurtenances, in the condition and value they are in at the time
enforcement proceedings are initiated, constitute the subject of the maritime
lien*’. If the ship’s value increases due to expenses made, the shipowner may not
deduct such expenses, nor may they be held liable for any decrease in the ship’s
value*!. In some cases, however, the value of the ship or its appurtenances may
decrease or even be completely lost. Therefore, to prevent potential loss of rights
by maritime lien holders, Article 1321/III of the TTK explicitly states that “in
the event of the loss or damage of the ship, the compensation claims arising
therefrom, as well as the compensation claimed as a result of sacrifice or
damage in cases of general average, shall be substituted by the lien.”

In order to ensure more effective protection of maritime lienholders, priority is
granted to maritime liens over other rights in rem when the owner or other
creditors sell the vessel and collect their claims from its value*’. To this end,
Article 1323(1) of the TTK stipulates that

“the statutory liens held by maritime lienholders listed in subparagraphs
(a) to (e) of the first paragraph of Article 1320 shall take precedence over
all statutory and contractual liens and in rem obligations, whether
registered or not, on the vessel.”

However, Article 1323(3) of the TTK provides that

“in the event of damage to or loss of the vessel, the expenses incurred by
public institutions for the safety of maritime transport and the protection
of the marine environment shall take precedence over all maritime liens.”

Under Article 1345 of the TTK,

“the maritime lien shall cease if it is accepted by the court establishing the
fund that the claim falls within a fund established under the International

3 For this issue see, Nil Kula Degirmenci, ‘Tiirk Ticaret Kanunu Uygulamalarmda Gemi

Alacaklist Hakkimin Bir Unsuru Olarak Hakkin Sahibi’ (2014) XVIII(3-4) Gazi Universitesi
Hukuk Fakiiltesi Dergisi 252 and fn. 24.

40 Alis, 394.

41 Caga and Kender, 11; Alis, 394.

42 Kula Degirmenci, 250; Kerim Atamer, Gemi ve Ugak Ipoteginin Hukuksal Temelleri (1st edn,
On Iki Levha Yaylar1 2012) 18 (Ipotegin Hukuksal Temelleri).
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Convention on Limitation of Liability for Maritime Claims, 1976 (1976
Convention) or the International Convention on the Establishment of an
International Fund for Compensation for Oil Pollution Damage, 1992
(1992 Fund Convention).”

Additionally,

“the maritime lien shall also cease upon the creditor’s waiver of the claim,
the extinguishment of the claim, the vessel’s irretrievable sinking, the
vessel’s confiscation, or the sale of the vessel under Article 7 of the Ports
Act® (Act No. 618).”

As arule, lien rights are not subject to a limitation period. However, the fact that
maritime liens, which lack publicity, are not time-barred may negatively affect
the interests of mortgage creditors and the property rights of bona fide third
parties*’. For this reason, under Article 1326 of the TTK, maritime liens are
subject to limitation periods*. According to the relevant provision,

“(1) The lien held by maritime lienholders as listed under subparagraphs
(a) to (e) of the first paragraph of Article 1320 shall lapse one year after
the date on which the maritime claim arose; unless the vessel was arrested
before the expiry of this period and subsequently sold through judicial
enforcement. This one-year period shall commence: a) for claims under
subparagraph (a) of the first paragraph of Article 1320, on the date the
creditor disembarks from the vessel; b) for claims under subparagraphs (b)
to (e) of the first paragraph of Article 1320, on the date the claim secured
by the maritime lien arose. (2) The lien held by maritime lienholders as
listed under subparagraph (f) of the first paragraph of Article 1320 shall
lapse: a) unless the vessel is arrested in a manner that leads to its judicial
sale within six months from the date of its arrival at the port of destination
where the damage is assessed and apportioned, or if it does not arrive there,
from the date of arrival at the port where the voyage ends; b) in case the
vessel is sold to a bona fide third party, sixty days from the date on which
the purchaser registers the vessel in their name by the law of the registry.
If both periods have commenced, the lien shall lapse upon the expiry of the
first period. (3) The period during which arrest of the vessel is not legally
permitted shall not be taken into account when calculating these periods.
The lapse or suspension of the period for other reasons is not applicable”

The right to claim conferred by the maritime lien is, under Article 1327 of the
TTK, “subject to a one-year statute of limitations starting from the date the

4 Official Gazette 20.04.1341/95.
4“4 Alis, 402.
4 Siizel, 292-293; Alis, 404.
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claim arises, without prejudice to special provisions in this Code or other

laws. 74

II. FUNDAMENTAL ISSUES REGARDING THE DETERMINATION
OF THE APPLICABLE LAW TO MARITIME LIENS

The foreign element concerning maritime liens may arise when the creditor or
the debtor is a national of a foreign state or has a habitual residence or domicile
in a foreign country. In addition, due to its nature, a ship*’ may be the subject of
legal transactions and acts in many foreign jurisdictions. It may be registered in
a foreign registry or fly a foreign flag. Indeed, maritime transport is the cheapest
means of ensuring the safe transfer of goods in international trade. Therefore, the
ship, which constitutes the primary subject of the maritime lien, is likely to
involve a foreign element by its very nature. In such cases, the applicable law to
maritime liens must be clearly and precisely foreseeable.

Within this scope, the TTK contains specific conflict of laws rules. Under the
final sentence of Article 1320 of the TTK, a special conflict of laws rule is
adopted, stating that whether a claim brought before Turkish courts qualifies as
a maritime lien shall be determined according to Turkish law. Furthermore,
Article 1350(1) provides that the law of the country where the ship is located
shall apply to the enforcement proceedings initiated for the realization of the
maritime lien.

46 Kaner, Deniz Ticareti, 74.

47 According to Article 762 of the TMK, ships are classified as movable property, since the
provision explicitly states that “tangible objects that can be moved due to their nature” are
considered movables. Under the repealed TTK No. 6762, ships were regarded as movable
property; however, in certain cases expressly provided by law, ships registered in the registry
were subject to the provisions of the Enforcement and Bankruptcy Code (1iK) (Official Gazette
19.06.1932/2128) applicable to immovables. Nevertheless, it was accepted that the application
of provisions concerning immovables would not alter the legal nature of ships. Despite this,
pursuant to the amended IiK Article 23/II sentence 1 of 2011 and Article 936 of the TTK, ships
are considered movable property within the meaning of TMK Article 762. This provision has
been deemed unnecessary in the doctrine, as ships are, in both physical and legal terms,
movables. The legislator has subjected ships to the regime applicable to immovables in some
instances due to their economic value. Indeed, under TTK Article 937/1, Article 936 shall not
apply to ships for which it is expressly stipulated in the TTK that they are subject to the
provisions of the ITK applicable to immovables. It is accepted that this provision does not affect
or alter the legal nature of the ship. For this issue see, Yazicioglu, 51-52; Sozer, 40-42;
Atamer, Deniz Ticareti Hukuku I, 33-35.
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1. Determination of the Applicable Law Governing the Birth of Maritime
Liens

It is stipulated in Article 1320/I1I of the TTK that Turkish law shall apply to the
birth of maritime liens. In this form, the provision merely indicates when Turkish
law will be applied, and thus constitutes a unilateral (incomplete) conflict of laws
rule*®. Indeed, a conflict of laws rule contains two elements*: connecting subject
and connecting factor. In Article 1320/III, the connecting subject is the
determination of whether a claim gives rise to a maritime lien — in other words,
the birth of the maritime lien. The connecting factor, on the other hand, is Turkish
law. Despite the express provision in the law, it is also observed that different
legal systems have established various conflict of laws rules in line with their
approaches regarding the law applicable to the birth of maritime liens.

On the other hand, although there are international conventions on this matter,
conflicts of laws issues are still likely to arise. This is because, under Article 6
of the 1993 MLM Convention, State Parties are granted the authority to
recognize other types of maritime liens under their domestic laws; and this is
regarded as the main obstacle to achieving international uniformity™’.

A. The Approach Based on Lex Rei Sitae

Until the entry into force of the TTK, the determination of the applicable law to
the birth of maritime liens was governed by the MOHUK. Based on the
characterization of maritime liens as limited rights in rem, the “lex rei sitae”

4 Ergin Nomer, Devletler Hususi Hukuku, (23rd edn, Beta Yaynlar1 2021) 93.

4 For this issue see, Nomer, 96; Aysel Celikel and Bahadir Erdem, Milletleraras: Ozel Hukuk
(17th edn, Beta Yaymlar1 2021) 61-69; Giiléren Tekinalp, Milletlerarasi: Ozel Hukuk-Baglama
ve Usul Kurallar: (13rd edn, Vedat Kitapgilik 2020) 21 (Milletleraras: Ozel Hukuk); Rona
Aybay and Esra Dardagan, Uluslararas: Diizeyde Yasalarin Catismast (Kanunlar Ihtilafi) (2nd
edn, Istanbul Bilgi Universitesi Yaymlar1 2008) 33-35; Cemal Sanli, Emre Esen and Inci
Ataman-Figanmese, Milletlerarast Ozel Hukuk (10th edn, Beta Yayinlar1 2023) 32-33; Vahit
Dogan, Alper Cagr1 Yilmaz and Lale Ayhan {zmirli, Milletleraras: Ozel Hukuk (9th edn, Savas
Kitabevi 2023) 208-209; Giilin Giingdr, Tiirk Milletlerarast Ozel Hukuku (3rd edn, Yetkin
Yayinlar1 2022) 31-39, (Milletleraras: Ozel Hukuk); Sibel Ozel, Mustafa Erkan, Hatice Selin
Piirselim and Hiiseyin Akif Karaca, Milletlerarasi Ozel Hukuk (2nd edn, On Iki Levha
Yayinlar1 2023) 20; Ziya Akinci, Milletlerarast Ozel Hukuk (1st edn Vedat Kitapgilik, Istanbul
2020) 5-7; Hac1 Can Milletlerarast Ozel Hukuk (6th edn, Adalet Yayinevi 2023) 149-166.

0 Siizel, 165.
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principle—stipulated in Article 23 of the former MOHUK®' No. 2675 and
adopted in the case law of the Court of Cassation®’>—was applied®.

Under the principle also adopted in Article 21/1 of MOHUK?>, “ownership and
limited rights in rem on movable property are subject to the law of the place
where the property is located at the time of the legal transaction.>®“ Unlike the
former MOHUK No. 2675, the phrase “at the time of the legal transaction” was
added to prevent potential disputes arising from the absence of a fixed status rule.

If this principle is applied to the birth of maritime liens, the applicable law would
be the law of the country where the ship is located at the time the claim arising
from the underlying legal relationship is incurred. Since this principle serves
the purpose of legal certainty, it is argued that lex rei sitae best protects the
interests of third parties such as creditors®’. For instance, loans are often sought
in foreign countries to finance necessary maintenance and repair costs. It is stated
that the application of lex rei sitae is advantageous because it allows the creditors
to know whether their claim is secured by a priority lien and thus ensures

51 Official Gazette 22.05.1982/17701.

2 11. HD, 13.03.1997, E. 1997 / 1009, K. 1997 / 1661, See, <www legalbank.com.tr> accessed
01 March 2024.

Atamer states that the Court of Cassation implicitly applied the lex fori principle. Kerim
Atamer, “MOHUK Reformu Hakkinda” (2003) 23(1-2) Prof. Dr. Giiléren TEKINALP e
Armagan, Milletlerarasi Hukuk ve Milletlerarast Ozel Hukuk Biilteni 100-101 (“MOHUK
Reformu”).

54 Official Gazette 12.12.2007/26728.
55

53

For the importance and purpose of the principle see, Nomer, 305-307; Celikel and Erdem,
359-360; Tekinalp, Milletlerarast Ozel Hukuk, 253; Aybay and Dardagan, 239-240; Sanls,
Esen and Ataman-Figanmese, 289; Dogan, Yilmaz and Ayhan Izmirli, 382-383; Giingor,
Milletlerarasi Ozel Hukuk, 166; Ozel, Erkan, Piirselim and Karaca, 366; Akinci, 73; Can, 487;
Ekin Omeroglu, Ayni Haklara Uygulanacak Hukukun ve Yetkili Yargi Merciinin Tayininde
Irade Serbestisi Prensibi (1st edn, Adalet Yaymevi, 2017) 78-79.

For early doctrinal support of lex rei sitae in Tiirkiye prior to the former MOHUK (No 2675)
see, Giiloren Tekinalp, Tiirk Devietler Hususi Hukukunda Gemi Alacaklist Hakk: (1st edn,
Istanbul Universitesi Hukuk Fakiiltesi Yaymlar1 1967) 25-32 (Gemi Alacaklist); Giiloren
Tekinalp, ‘Tiirk Devletler Hususi Hukukunda Gemi Alacaklis1 Hakkinin Dogusu ve Buna
fliskin Problemler’ (1967) 4(2) BATIDER 230-235 (‘Hakkinin Dogusu’). See also Nuray
Eksi, Yabanci Gemilerin Ihtiyati Haczi (2nd edn, Beta Yayinlar1 2004) 61-62 (Yabanci Gemi).

In a 2009 decision, the 11th Civil Chamber of the Court of Cassation applied former MOHUK
art 23 and subjected the maritime lien to Turkish law, without distinguishing between the law
governing the lien’s birth and its content, 11 HD, 10.12.2009, E. 2008/7283, K. 2009/12746,
in Erdogan Moroglu and Abuzer Kendigelen, I¢tihatli ve Notlu Tiirk Ticaret Kanunu ve Ilgili
Mevzuat (10th rev edn, On iki Levha 2014) 942.

57 For this issue see, Tekinalp, Gemi Alacaklisi, 41; Tekinalp, ‘Hakkin Dogusu’, 243-245.

56
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predictability and legal security®®. In contrast, if lex fori or lex causae were to be
applied, it may be unclear from the outset whether the claim is secured by a
priority lien, which could result in legal uncertainty and hinder the ability to
obtain necessary funding®’.

On the other hand, it is argued that the /ex rei sitae principle may not be
applicable, especially in cases involving compensation claims arising from
salvage operations or collisions occurring on the high seas, due to the
impossibility of determining the location of the property®. Moreover, the ship
constitutes the core subject of transport law. In addition to reliability in
commercial transactions, the ability to carry out transactions swiftly is also
essential. Considering that ships are constantly in motion, the place where the
ship is located at the time of the relevant transaction may be arbitrary,
unforeseeable, and unknown to the parties. Therefore, the criticisms directed at
lex fori and lex causae may also apply to the lex rei sitae approach.

B. The Approach Based on the Law of the Place of Registration

To eliminate the drawbacks of the lex rei sitae principle, it is argued that the law
of the place where the means of transport are registered should be applied. Due
to the unique nature of means of transport, this approach is generally also
included in positive legal regulations. Article 22 of MOHUK stipulates that the
“law of the country of origin” shall apply to matters related to in rem rights on
maritime transport vehicles. Of particular relevance to the subject of this study
is the second paragraph, which provides that ‘‘for maritime transport vehicles—
that is, for ships subject to maritime liens—" the country of origin shall be
considered as the country of the port of registry, and if there is no registry, then
the port of anchorage shall be deemed the country of origin”

The primary justification for advocating the application of Article 22 of
MOHUK—which constitutes an exception to the lex rei sitae principle
concerning the birth of a maritime lien—is that the maritime lien is privileged
and enforceable against third parties®'. Although this situation may restrict the
rights of other mortgage creditors or subsequent owners, it is argued that

38 Tekinalp, Gemi Alacaklist, 41.

3 Tekinalp, Gemi Alacaklist, 41.

0 Tekinalp, Gemi Alacaklis1, 44; Tekinalp, ‘Hakkin Dogusu’, 247.
61 Atamer, Cebri Icra, 180.
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subjecting this right—despite not requiring registration—to the same law as
other in rem rights would ensure legal certainty®?. Moreover, it is claimed that
other right holders may ascertain the existence of a maritime lien by reviewing
documents related to the ship’s crew or navigation®. In this way, it is asserted
that the claims of lending institutions will also be secured®*.

Although the advantages of applying the law of the place of registry have been
emphasized, in our opinion, this approach also presents several drawbacks. First
and foremost, securing the rights of relevant parties through the application of
the law of the place of registry does not appear to be feasible. Since the maritime
liens arise by operation of law, neither registration nor delivery is required.
Therefore, the maritime liens are considered to be “invisible”®. Furthermore,
Article 22 of the MOHUK refers to the law of the port of registry, and in the
absence thereof, to the law of the country where the port of anchorage is located.
However, the port of anchorage is often incidental or arbitrary, which continues
to raise concerns regarding the predictability of the applicable law.

Secondly, the law of the place of registry and the law of the forum court may
recognize different claims as maritime liens. This issue particularly arises in
relation to seafarers employed under employment contracts. Since most seafarers
have little or no connection with the place of registry, applying the law of that
place may overlook the principle of protecting the weaker party and may lead to
results that conflict with the equity principles of private international law.

Shipowners who are aware of this situation may choose places of registry that
are favorable to them in order to avoid certain financial obligations and to secure
their claims through maritime liens. The registries of such countries are referred
to as open and accommodating registries®. The connection between ships
registered in these registries and the place of registration is often very weak. As
a result, this may lead to the non-recognition of the privileges of many mortgage
creditors and the failure to provide the intended legal protection®’.

62 Atamer, Cebri Icra, 181.
63 Atamer, Cebri Icra, 181.
¢4 Atamer, Cebri Icra, 181.
65 Aleka Mandaraka-Sephard, Modern Admirality Law (1st edn, Cavendish Publication 2001) 22.

6 These registries require relatively flexible and easily fulfillable conditions for registration. For

detailed information on this matter, see Eksi, Yabanct Gemi, 14—18.
7 For this issue see, Tekinalp, Gemi Alacaklisi, 44-52; William Tetley, “The Law of Flag, “Flag
Shopping,”And Choice of Law” (1993) 17(2) Tulane Maritime Law Journal 169 (‘The Law’).
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Moreover, the principle that the law of the place of registry should apply is not
consistent with Article 1(e) of the 1999 Arrest Convention. According to Article
1(e) of the 1999 Convention,

“the arrest of any ship in respect of a maritime claim is permissible if the
claim is asserted against the owner, demise charterer, manager or operator
of the ship and is secured by a maritime lien under the law of the State
where the arrest is applied for.”

This provision clearly establishes that the existence of a maritime lien will be
determined in accordance with the law of the state where the arrest is sought.

C. The Approach Based on Lex Causae — The Proper Law Approach

This approach, which was also advocated in German law for a period, considers
issues related to the existence of a maritime lien as matters of substantive law.
Accordingly, it is argued that such issues should be governed by “the law
applicable to the substance of the underlying obligation,” that is, the lex
causae®.

If this approach is evaluated from the perspective of Turkish law, where the
maritime lien arises from a contract, the law applicable to that contract will be
applied. Depending on the nature of the contract, the applicable law shall be
determined under Article 24, Article 27, or Article 29 of MOHUK. If the relevant
claim arises from a tort, whether such a claim is secured under a maritime lien
will be determined according to the law identified under Article 34 of MOHUK.

In both U.S. and Canadian law, whether a claim gives rise to a maritime lien is
also determined within the framework of “lex causae.” In this approach, the
maritime lien is considered a matter of substantive law, and the application of
the most closely and genuinely proper law is sought, based on the parties’ explicit
or implied true intention®.

Atamer, ‘Gemi Alacaklist’, 229-231. Atamer later changed his opinion and proposed the
application of different connecting factors for the birth of maritime liens. See Kerim Atamer,
‘Gemilerde Ayni Haklara ve Cebri Icraya Uygulanacak Hukuk’ (2001-2002) 6-7(1-4) Deniz
Hukuku Dergisi 87 (‘Uygulanacak Hukuk’).

In Common Law legal systems, the approach of determining and applying the most closely and
genuinely connected law to contracts is known as the proper law approach. For a detailed
discussion on this matter see, Giilin Giingdr, Temel Milletlerarasi Ozel Hukuk Metinlerinin
Sozlesmeden Dogan Bor¢ Iliskilerine Uygulanacak Hukuk Konusunda Yakinhk Yaklasim (1st
edn, Yetkin Yaymlar1 2007) 129-131 (Yakinlik).

69
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In disputes concerning the birth of maritime liens, the application of lex causae
serves to protect the interests of U.S. and Canadian companies by ensuring the
application of their national laws. Considering that American companies
frequently provide repair and maintenance services, the application of lex causae
allows U.S. law to govern claims for such services, thereby granting these claims
the protection of a maritime lien.

In this regard, the decision’ of the U.S. court in “Ocean Ship Supply v The Leah™
is particularly noteworthy. In this case, the claim arising from services provided
by the Canadian company Ocean Ship Supply was not recognized as a statutory
in rem right with priority under Canadian law. The ship, which had been
registered in Honduras, was sold before the claim was secured. Subsequently,
Ocean Ship sought the arrest of the ship in the U.S. The court ruled that Canadian
law, as the law governing the service contract giving rise to the claim, should be
applied. Accordingly, it held that the claim did not give rise to a maritime lien,
and thus the ship could not be subject to arrest’ .

On the other hand, it is argued that in the absence of clearly defined criteria
regarding this issue, the principle of legal certainty may be undermined, and the
intended objective may not be achieved”. In this context, the Lauritzen v Larsen
decision of the U.S. Supreme Court dated 1953 developed criteria on how to
determine the intent of the parties in practice’®. The Lauritzen criteria established
by this decision are significant for identifying the fundamental principles in
determining the closest and most real connection.

In the concrete dispute underlying this decision, foreign seafarers aboard a ship
docked at the port of Havana were injured during the performance of their duties
and filed a claim for pecuniary damages in the U.S. on the grounds of breach of
contract”. In its judgment, the court considered the parties’ connections and,
finding no circumstance concerning the port state, resolved the dispute by

70" Giinay, 191.

I Ocean Ship Supply % The Leah, (1984),
<https://law.resource.org/pub/us/case/reporter/F2/729/729.F2d.971.82-1433.html> accessed
01 March 2024

For the specific facts of the case see, Ocean Ship Supply v The Leah, paras. 1-10.

73 Davis and Tan, 452-453.
74

72

Lauritzen v Larsen, (1953) <https://supreme.justia.com/cases/federal/us/345/571/> accessed
28 February 2024.

75 For the specific facts of the case see, Lauritzen v Larsen, paras. 1.
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applying the law of the flag state, Denmark’¢. In reaching this conclusion, the
existence of a maritime lien was assessed based on the following criteria’: “(i)
the place where the tort occurred, (ii) the law of the flag, (iii) the nationality or
domicile of the injured party, (iv) the nationality of the shipowner, (v) the place
where the contract was made, (vi) the inability to ascertain the foreign law, (vii)
lex fori”. Following this decision, these criteria began to be taken as the basis for
determining the “closest” connection in U.S. law8.

In certain cases, U.S. courts have adopted a different method to determine the
existence of a maritime lien arising from a contractual relationship, identifying
the applicable law based on the proper law by assessing the closest and most real
connection. The Gulf Trading decision may be cited as an example in this
regard”. In the relevant case, under a time charter party, a U.S. company
supplied fuel to a Norwegian-flagged ship registered in Panama; however, the
other party went bankrupt and failed to pay for the service.

The court, following the proper law approach, adopted the understanding that
the closest and most real connection would be determined through the law
applicable to the contract. In doing so, it relied® on the Restatement (Second) of
Conflict of Laws, and the competent law was determined by Section 6 of the
Restatement II®'. According to the relevant provision,

“a court, subject to constitutional restrictions, will follow a statutory
directive of its own state on choice of law. In the absence of such a
directive, the factors relevant to the choice of the applicable rule of law
include: (a) the needs of the interstate and international systems, (b) the
relevant policies of the forum, (c) the relevant policies of other interested
states and the relative interests of those states in the determination of the
particular issue, (d) the protection of justified expectations, (e) the basic
policies underlying the particular field of law, (f) certainty, predictability

76 Lauritzen v Larsen, paras. 6.

77 Lauritzen v Larsen, paras. 15-32.

78 Oleg Nikolaevich Sadikov, ‘Conflicts of Laws in International Transport Law’ (1985) 190
Collected Courses of the Hague Academy of International Law 234.

" Gulf Trading & Tarnsportation Co. v The Vessel Hoegh Shield, (1981),
<https://casetext.com/case/gulf-trading-transp-v-vessel-hoegh-shield> accessed 14 February
2024, (Gulf Trading).

8 Gulf Trading, paras. 13.

81 For Restatement II &6 see, <http://www.kentlaw.edu/perritt/conflicts/rest6.html> accessed 14
February 2024.
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and uniformity of result, and (g) ease in the determination and application
of the law to be applied.”

Within this framework, the court evaluated the specific dispute under subsection
(c), on the grounds that the fuel supply was carried out at a U.S. port, and
concluded that the interests of the United States should not be considered less
important than those of the United Kingdom®. Therefore, even though English
law governed the time charter contract—the legal relationship underlying the
maritime lien—the court emphasized that U.S. law should apply to the birth of
the maritime liens. At first glance, it appears that the /ex causae approach has not
become a consistently adopted doctrine in U.S. law. However, based on the
proper law principle—applied in Common Law to determine the law governing
contractual relationships—the court concluded that the law of the forum (lex fori)
had the closest and most real connection with the contract. In other words, the
court, through the proper law approach, indirectly applied the lex fori.

In Canadian law, disputes concerning the birth of maritime liens are considered
to fall within the scope of substantive law, and the /ex causae approach is
generally adopted. In the 1972 loannis Daskalelis decision of the Supreme Court
of Canada, the applicable law for determining the birth of a maritime lien was
identified based on the underlying legal relationship®. In that case, a Panama-
flagged vessel mortgaged in Greece was repaired and maintained by Todd
Shipyard, a company based in New York. Since the service fee was not paid, the
ship was placed under arrest®. As the appraised value of the ship was not
sufficient to satisfy all creditors, a dispute arose among the creditors regarding
the ranking of claims. The court first examined whether the service claim could
be secured by a maritime lien. As a result, it held that the most closely and
genuinely connected law was the law of the place where the contract was
concluded—namely, U.S. law®.

This approach is also considered incapable of serving the goals of applying the
most appropriate and closely connected law and ensuring legal predictability.
The primary issue here concerns the categorization of claims under foreign laws.
For instance, when English law is applied as the /ex causae to determine the
existence of a maritime lien in U.S. courts, claims arising from services are

8 Gulf Trading, paras. 19, 21.

8 Joannis Daskalelis, (Todd Shipyards v Altema), (1974), <https://decisions.scc-csc.ca/scc-
csc/sce-csc/en/item/5254/index.do> accessed 14 February 2024.

84 For this issue see. loannis Daskalelis, 1250-1251.
85 Joannis Daskalelis, 1256.
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considered statutory in rem rights. In contrast, such claims are protected by
maritime liens under U.S. law, whereas under Turkish law, they are merely
regarded as maritime claims. In each case, including the underlying legal
relationship, the classification of the claim may vary significantly. This
inconsistency may also violate the rights of other creditors, as it appears
impossible to foresee which claims are protected by maritime liens until a case
is brought and the applicable law is determined.

Moreover, the source of a maritime lien may stem from more than one legal
relationship. For example, the claims of seafarers may simultaneously arise from
both tort and contract. Therefore, taking different legal relationships as the basis
in each specific case may lead to uncertainties regarding the determination of the
applicable law®.

Finally, maritime claims arise from either contract or tort. Under MOHUK, it is
possible to choose the applicable law for obligations arising from contracts and
torts. This is also valid for the contractual relationships or torts that form the
basis of maritime claims. If the approach advocating for the application of lex
causae is accepted, the parties’ ability to choose the law applicable to the
underlying relationship would indirectly allow them to determine the law
applicable to the maritime lien. However, a maritime lien is a right in rem, and
under MOHUK, the choice of law is not permitted for matters concerning rights
in rem®’. This would lead to circumvention of the law.

8 On this matter see, Giinay, 176.

87 In some legal systems, party autonomy in matters concerning rights in rem is restricted due to

concerns over the potential infringement of third-party rights and the strict application of the
numerus clausus principle to such rights. In contrast, other legal systems argue that, in light of
the needs of international commerce, party autonomy should be recognized in cross-border
disputes relating to rights in rem. In Turkish law, Omeroglu and Acun Mekengeg also support
the recognition of party autonomy in such matters. Omeroglu argues that allowing the parties
to choose the applicable law promotes legal certainty by enabling them to apply a legal system
they are familiar with and to foresee the governing rules in advance (Omeroglu, 148-160).
Similarly, Acun Mekenge¢ contends that parties are capable of determining the most suitable
law for themselves in the context of negotiation and further asserts that in cases where the lex
rei sitae principle is not applied, recognizing party autonomy is necessary to ensure fairness in
private international law (Merve Acun Mekengec, Ayni Haklardan Dogan Uyusmazliklarda
Uygulanacak Hukuk ve Yetkili Mahkeme (1st edn, On Iki Levha Yaynlar1 2016) 432-434).
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D. Approach Based on Lex Fori

Article 1320/I11 of the TCC provides that in a dispute involving a foreign element
brought before Turkish courts, Turkish law shall apply to determine the existence
of a maritime lien. With this provision, it is accepted that the applicable law for
the birth of the maritime lien is to be determined based on the lex fori principle.
This rule constitutes an exception®® to the principle of the law of the place of
registration as regulated under Article 22 of MOHUK and is in line with Article
1(a) of the 1993 MLM Convention and Article 3(e) of the 1999 Arrest
Convention. The applicability of the rule is not contingent upon whether the ship
is located in Tirkiye®.

Under English law, as a general rule, a maritime lien is deemed to arise within
the procedure of arrest, and is therefore considered a matter of procedural law
and accordingly, it is accepted that /ex fori should be applied to determine the
birth of the maritime licans®. In this context, the decision of the Privacy Council
of the United Kingdom in the Halcyon Isle case is of particular importance®'.
The vessel Halcyon Isle was registered in the United Kingdom and was
mortgaged to an English bank. The ship continued its voyage without paying for
the repair and maintenance services it had received from an American company
in New York. As a result, it was arrested in Singapore, and during the
proceedings, a dispute arose concerning the order of claims.

The Judicial Committee of the Privacy Council, by majority vote, concluded that
lex fori—in this case, Singaporean law—should be applied®*>. According to the
majority opinion in the judgment, the maritime lien pertains to the nature of the
arrest procedure and is therefore distinct from matters of substantive law®.
Consequently, it was held that lex fori must be applied.

The main objective of the approach advocating for the application of lex fori in
determining whether a claim is secured by a maritime lien is to limit the number

8 Nomer, 315; Sanl, 300.

89 (Ozel, Erkan, Piirselim and Karaca, 380.

% Tetley, ‘Maritime Liens, Mortgages and Conflict of Laws’ 35; Micheal Douglas,

‘Characterisation of a Foreign Maritime by the Lex Fori’ (2017) 17(1) Oxford University
Commonwealth Law Journal 153.

°L' Halcyon Isle (Bankers Trusts % Todd Shipyards), (1981),
<https://cmlcmidatabase.org/bankers-trust-international-ltd-v-todd-shipyards-corp-halcyon-
isle> accessed 14 February 2024.

2 Halcyon Isle, paras. 39.

% Halcyon Isle, paras. 68.
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of claims that can be classified as maritime liens, thereby preventing them from
taking precedence over subsequently arising mortgage claims®. In this way, it is
argued that banks whose claims are secured can be more effectively protected®.

On the other hand, it is argued that /ex fori may not adequately protect creditor
banks, and that this shortcoming stems from “forum shopping” *°. Unlike U.S.
law, for example, under English law, claims arising from ship repair are not
secured by a maritime lien. In such a case, if the creditor applies to a U.S. court
in order to secure the claim, the application of /ex fori may result in a situation
that conflicts with the interests of foreign banks®’. Moreover, it is asserted that
the applicable law for both the birth and the priority of the maritime lien should
be determined based on the same principles. However, while priority is treated
as a procedural matter, the connection between the maritime lien and the forum
in terms of its birth is often weak—thus raising concerns of forum shopping®®.
Therefore, in some legal systems such as Australia, procedural issues are
confined strictly to the organization and functioning of the court, whereas the
maritime lien is considered a matter of substantive law’.

Another criticism directed at the lex fori approach concerns the chaotic nature of
the maritime lien'®. Since the maritime lien grants its holder a principal right to
initiate legal proceedings and takes precedence over other proprietary rights, it
may be seen as a procedural matter. Indeed, when a lawsuit is filed and it is
discovered that the vessel is subject to multiple mortgages, maritime
enforcement law comes into play'”!. However, as the maritime lien is a
proprietary right, it is enforceable against all parties and follows the vessel
wherever it may be. It also grants the lienholder a degree of control over the
vessel under certain conditions, which reflects the substantive legal nature of the

% Douglas, 154.
% Douglas, 154.

% William Tetley, “Maritime Liens in the Conflict of Laws”, in: Law and Justice in a Multistate

World: Essays in Honor of Arthur T. von Mehren, (B.1, Brill | Nijhoff 2002) 19 (‘Maritime
Liens’) 15.

Tetley, ‘Maritime Liens’, 15.

% Douglas, 159.

% Douglas, 154.
100

97

John Lane: ‘Should Australian Courts Accept or Refuse the Aid of Private International Law
When Considering to Enforce Foreign Maritime Liens?’ (2009) 16/1 eLaw Journal: Murdoch
University Electronic Journal of Law 40.

101 T ane, 40.
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right. Therefore, it is argued that the maritime lien cannot be classified solely as
either a procedural or a substantive matter'®,

In our opinion, the application of /ex fori to the establishment of a maritime lien,
as stipulated in Article 1320/I1 of the TTK, is a well-grounded provision.
Although the maritime lien is of an ancillary nature, its procedural consequences
are more prominent. In order for the maritime lien to fulfill its purpose and
effectively protect the right holder, enforcement must be pursued through the
forced sale of the movable property as prescribed in Article 1380 of the TTK!®,
Within the framework of the principle that /lex fori shall apply to procedural
matters, in a dispute involving a foreign element, the existence of the maritime
lien should be determined in accordance with Turkish law.

The argument that the application of lex fori may lead to forum shopping is
considered a ground for refusal of recognition and enforcement only when the
action is brought before a court that has no connection to the parties to the
dispute. On the other hand, since provisional arrest decisions regarding maritime
liens do not have the capacity to become final under the law of the state in which
they are issued, the claim of forum shopping appears to be unlikely in practice.
More precisely, in such a case, the decision will not have final effect, making the
issue of enforcement irrelevant, and any objection raised by the defendant
regarding excessive jurisdiction or, depending on the specific case, a violation
of public policy examined ex officio would become meaningless.

On the other hand, even if we assume for a moment that such decisions may be
enforced, in the recognition and enforcement of foreign court decisions, only
whether the jurisdiction rules constitute exorbitant jurisdiction is examined,
whereas the issue of which law was applied and how it was applied cannot be
reviewed due to the prohibition of review on the merits. Therefore, in recognition
and enforcement requests before Turkish courts regarding maritime liens, the
law applied by the foreign court cannot be evaluated. Conversely, if a final and
enforceable judgment is obtained from a foreign court which has no connection
with the dispute and the parties, merely to avoid the application of the law of a
state recognizing maritime liens, then—depending on the defendant’s

102 1 ane, 40.

103 Dogus Taylan Tiirkel, Gemi Alacaklist Hakkinin Paraya Cevrilmesi (1st edn, Secgkin Yayinlari
2008) 33 ff.; For the judicial sale of vessels abroad, see Nuray Eksi, ‘“Tirk Gemi Sicilinde
Kayitli Geminin Yurtdisinda Icra Yoluyla Satilmast’ (2003) 8(1-2) Deniz Hukuku Dergisi 25—
37 (‘lera’).
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objection—exorbitant jurisdiction under Article 54(b) of the MOHUK may be
invoked. If such a decision has been rendered by Turkish courts, recognition and
enforcement abroad may face obstacles such as exorbitant jurisdiction or public
policy, depending on the legal understanding and regulations of the enforcing
state!®. As seen, the argument of forum shopping may also be refuted in this
regard.

Moreover, one of the fundamental objectives of the maritime lien is to ensure the
prompt and efficient recovery of the claim. At this point, the application of the
lex fori principle provides legal certainty for the creditor by eliminating the
burden of hidden charges under foreign laws referred by other connecting
factors. By applying its own law, the court can determine the nature of the claim
more quickly and easily. This, in turn, contributes to the sustainability of
international trade.

2. Determination of the Applicable Law to the Order and Nature of the
Maritime Lien

The nature of the right, the identity of the right-holder, whether the right can be
transferred'®, whether the right arises automatically or through registration, the
conditions under which it terminates, whether it is subject to limitation periods,
issues related to such periods, and against whom it may be asserted, all pertain
to the nature of the maritime lien and therefore fall outside the scope of
application of Article 1320/1I of the TTK. The same applies to the priority of
the maritime lien. Indeed, the scope of the relevant provision is limited solely to
whether a claim qualifies as a maritime lien. As such, since this is a matter of
real rights, the potential applicability of Article 22 of MOHUK will arise, unless
otherwise provided by international conventions or specific provisions.

In this context, according to Article 2 of the 1993 MLM Convention, “the
ranking among registered mortgages, hypothecs, and charges, and their effects
on third parties shall, subject to the provisions of this Convention, be determined
by the law of the State of registration.” The scope of the provision is stated as

104 On this maatter see, Sanl, Esen and Ataman-Figanmese, 462; Sibel Ozel, ‘Haksiz Fiiller
lligkin Davalarda Tiirk Mahkemesinin Yetkisini Belirleyen HMK m. 16 Kuralinin
Karsilagtirmali Hukuk Agisindan Degerlendirilmesi’ (2012) 8(91-92) Kazanci Hakemli Hukuk
Dergisi 34-35; Hac1 Can and Ekin Tuna, Milletlerarast Usil Hukuku (3rd edn, Adalet
Yayinlar1 2022) 81-82.

105 On this matter see. Kula Degirmenci, 269-270.
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“registered mortgages, hypothecs, and charges.” However, a maritime lien is a
statutory lien that is not subject to registration. Therefore, it is accepted that this
provision does not apply to maritime liens'%,

In our opinion, different connecting factors may arise regarding the law
applicable to the order and legal nature of maritime liens. Matters such as the
scope and legal character of the maritime lien, the rights and obligations it grants,
and the conditions under which it terminates should be evaluated in light of
Article 22 of the MOHUK. Therefore, for ships registered in the Turkish ship
registries (National Ship Registry or Turkish International Ship Registry),
Turkish law should apply!®’. In the absence of a registration location, the law of
the port of registry should be applied, pursuant to MOHUK. It is also noted that,
for various economic reasons, ships may be registered in flag-of-convenience
countries and later temporarily recorded in another country’s registry. For this
reason, it is suggested that the expression in Article 22 of MOHUK be revised to
refer to “the primary place of registration where proprietary rights over
maritime vehicles are recorded ™.

However, the provision does not specify which law is to be applied in the absence
of a port of registry. This ambiguity has also been highlighted in the doctrine.
Atamer argues that the applicable law should be the law of the shipowner’s
habitual residence!?”’, whereas Giinay suggests that it should be the law of the
state of the shipowner’s nationality!!’. In our view, in cases where no port of
registry exists, the general rule under Article 21/1 of the MOHUK should apply.
Accordingly, in disputes concerning proprietary rights over a ship, the law of the
location where the ship is situated should be applied.

It is also argued in the doctrine that the rule of the law of the registry should be
subject to limitations'!'. However, different opinions have been put forward
regarding the grounds for such limitations.  According to
Ozel/Erkan/Piirselim/Karaca, since maritime liens as statutory liens are not
subject to registration, the conditions for their birth should be governed by the

106 On this matter see. Siizel, 103-107.
197 Sanli, Esen and Ataman-Figanmese, 301.
108 Atamer, ‘MOHUK Reformu’, 98.

109 Atamer, ‘MOHUK Reformu’, 101.

10 Giinay, 177.

' Nomer, 315; Ozel, Erkan, Piirselim and Karaca, 381; Tekinalp, Milletlerarasi Ozel Hukuk,
265.
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law of the place where the ship is located at that time; otherwise, the application
of the law of the registry should be deemed mandatory'!2. In contrast, Can argues
that the wording of Article 22 of the MOHUK does not clearly restrict its scope
to rights in rem that are subject to registration'!®. In our view as well, the fact
that a maritime lien arises without requiring registration is not a valid reason to
exclude the application of Article 22 of the MOHUK. As Tekinalp also
emphasizes, the rationale behind this provision is that the law of the place of
registry represents the closest connection between the means of transport and the
rights holders!'!*. Moreover, since the Law explicitly states that in the absence of
a place of registry, the law of the port of registry shall apply, it is possible to
conclude that the applicability of this rule is independent of whether the right in
rem is subject to registration.

Another issue concerning the applicable law is the determination of the law
governing the priority of maritime liens. Article 1350 of the TTK stipulates that
the law of the place where the ship is located at the time of the relevant
transactions or dispositions shall apply, that is, the lex rei sitae principle. On the
other hand, the second sentence of Article 2 of the 1993 MLM Convention states
that “subject to the provisions of this Convention, all matters relating to the
procedure of forced sale shall be governed by the law of the State in which the
forced sale takes place.” Under the last paragraph of Article 90 of the
Constitution and Article 1 of the MOHUK, in cases falling within the scope of
the 1993 MLM Convention, Article 2 of the Convention must be directly applied,
and the TTK must be disregarded. Accordingly, in forced sale proceedings
initiated in Tiirkiye concerning a ship, Turkish law shall apply to determine the
priority of maritime liens''>.

On the other hand, according to Tekinalp, the application of lex fori to maritime
liens is appropriate. The author states that the interests intended to be protected
by maritime liens can be safeguarded in the field of private international law

112 Ozel, Erkan, Piirselim ve Karaca, 381.

113 Can, 494.
114 Tekinalp, Milletleraras: Ozek Hukuk, 266.
115 Tt is stated that the phrase ... all procedures related to enforcement proceedings ...” in Article

1350 of the TTK refers to the arrest of the vessel, its judicial sale through enforcement
proceedings, the consequences of the sale, the preparation of the ranking list, and the
distribution of the amount obtained from the forced sale. See Siizel, 330 fn. 1001.
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through the application of lex fori''®. Since in some legal systems'!”, disputes
concerning the priority of maritime liens are regarded as procedural matters, they
are subject to lex fori, that is, the law of the forum. In our opinion, as is the case
with disputes concerning the birth of maritime liens, from a normative
perspective, issues regarding their nature and priority should also be subject to
lex fori. For we believe that the balance of interests can only be ensured in this
way. That is to say, the sustainability of international trade requires that
proceedings continue and conclude as swiftly as possible. Furthermore, in
addition to the predominantly procedural nature of the right, lex fori should be
applied to the issues of priority and legal nature to ensure legal clarity,
predictability, and consistency with the applicable law adopted in TTK Article
1320/111 for the birth of maritime liens''®.

CONCLUSION

Carriage by sea is currently preferred in international commercial activities due
to its cost-efficiency, speed, and reliability. As a result, foreign-related disputes
concerning maritime commercial law have become inevitable. In this context,
the ability to clearly foresee how the applicable law to maritime liens will be
determined gains importance for ensuring the sustainability of maritime trade.

In this context, Article 1320/I1I of the TTK stipulates that Turkish law shall apply
to the birth of maritime liens, thereby facilitating the judge’s task and exempting
them from the obligation to investigate foreign law. In our opinion, this provision
is appropriate, as the procedural consequences of maritime liens are more
prominent. Furthermore, in terms of the birth of maritime liens, it is essential not
only to protect the rights of the lienholder but also to safeguard the rights of
subsequent owners and mortgage creditors. This is because the maritime
lienholder must be able to foresee the extent of the security their right provides,
regardless of where it is asserted. Indeed, a maritime lienholder may exercise
their right through enforcement proceedings. To prevent loss of rights, the swift
determination of which claims constitute maritime liens, which claims do not,
and the order of priority among them can be most securely and definitively
achieved through the application of lex fori.

116 Tekinalp, Gemi Alacaklist, 76.

17 In Canadian law, it was held in the loannis Daskalelis decision that the order of priority shall
be governed by the /ex fori. For the decision see, loannis Daskalelis, supra, 23-24.

118 See, Douglas, 158; Martin Davies, ‘Choice of Law and U.S. Maritime Liens’ (2009) 83(5-6)
Tulane Law Review 1457.
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For the same reasons, we are of the opinion that lex fori should be applied to all
matters concerning maritime liens. However, from the perspective of the current
legal framework, this does not appear to be entirely feasible. Specifically, the
second sentence of Article 2 of the 1993 MLM Convention stipulates that the
law of the place where enforcement occurs shall govern enforcement procedures,
whereas Article 1350 of the TTK provides that the law of the place where the
vessel is located at the time of the relevant transaction or disposition shall apply.
In our view, in the event of any conflict, the applicable law should be determined
in accordance with the 1993 MLM Convention, and thus the law of the place of
enforcement should prevail. Similarly, although we argue—based on the purpose
of the regulation—that /ex fori should govern the nature of maritime liens, from
the standpoint of the current legal framework, the applicable provision is Article
22 of MOHUK.
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