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ABSTRACT

The wrecks pose a danger to maritime safety and the environment. In
Turkey, the wreck removal is governed under Article 7 of the Harbours
Act, No. 618, dated April 14, 1925. This article was amended complete-
ly and extensively by Article 5 of the Act No. 7061, dated November 29,
2017. The former Article 7 was inadequate in many aspects. The
amendment is intended to fill the existing gaps.

The meaning of “wreck™ is quite vast as in the Nairobi International
Convention on the Removal of Wrecks, 2007 (“Nairobi Convention”).

Inland vessels are also subject to the provisions of wreck removal. Dere-
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582 Update on the Wreck Removal

lict vessels have been included in the term “wreck”, unlike idled vessels.
Wrecks located in the administrative responsibility boundaries of the
harbour authority are within the scope of wreck removal. The concept of
administrative responsibility boundaries has a vast meaning covering

territorial waters.

In parallel with the previous text, the Amendment inappropriately holds
the master together with the shipowner liable for the wreck removal. In
terms of the publication procedure, Article 7 unnecessarily makes a dis-
tinction between Turkish flagged vessels and foreign-flagged vessels.
The Harbourmaster is entitled to remove, destroy, or sell the wreck. Sell-

ing the wreck also refers to removal.

The Amendment considerably strengthens and clarifies the powers of the
harbour authority. Despite the existing advanced regulation, it has sys-
tematically a lot of shortcomings. In the drafting of the Amendment, the
provisions of the Nairobi Convention were not taken into consideration.
When Turkey becomes a party to the Nairobi Convention, it will be a
necessity to revise the provisions of the Harbours Act in order to harmo-

nize with the Convention.

Keywords: Harbours Act, Nairobi Convention, Wreck, Removal, Ad-

ministrative Responsibility Boundaries.
0z
Enkaz, deniz emniyetin ve gevre icin tehlike olusturmaktadir. TUrkiye'de

enkazin kaldirilmast 14 Nisan 1925 tarihli ve 618 sayili Limanlar

Kanunu’nun 7. maddesi kapsaminda duzenlenmektedir. Bu madde, 29
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Kasim 2017 tarihli ve 7061 sayili Kanunun 5. maddesi ile tamamen ve
kapsaml1 bir sekilde degistirilmistir. Onceki 7. madde bir¢ok bakimdan
yetersiz kalmaktaydi. Degisiklik, mevcut bosluklar1 doldurmayi

amaclamaktadir.

"Enkazin" anlami, 2007 Nairobi Enkazin Kaldirilmasma {liskin
Uluslararas1 Sozlesme’de ("Nairobi Sozlesmesi") oldugu gibi oldukga
genistir. Ic su gemileri de enkaz kaldirma hikiimlerine tabidir. Metruk
gemiler, atil gemilerin aksine, "enkaz" terimine dahil edilmistir. Liman
idaresinin sorumluluk smirlar1 igerisinde bulunan enkazlar, enkaz
kaldirma kapsamindadir. Idari sorumluluk smirlar1 kavrami karasularini

da kapsayan genis bir anlama sahiptir.

Degisiklik, onceki metne bagli olarak, kaptan ile donatani isabetsiz bir
sekilde enkazin kaldirilmasindan sorumlu tutmaktadir. Teblig usull
acisindan 7. maddede gereksiz bir sekilde Turk bayrakli gemiler ile
yabanci bayrakli gemiler arasinda bir ayrim yapilmaktadir. Liman
bagkan1 enkazi kaldirma, imha etme veya satma hakkina sahiptir. Enkazi

satmak ayni1 zamanda kaldirilmas1 anlamina da gelmektedir.

Degisiklik, liman idaresinin yetkilerini dnemli 6lclide guclendirmekte ve
acikliga kavusturmaktadir. Mevcut ileri dizenlemeye ragmen, sistematik
olarak bircok eksikligi vardir. Degisiklik taslagi hazirlanirken Nairobi
Sozlesmesi’nin  hikUmleri dikkate almmamastir. Turkiye, Nairobi
Sozlesmesi’ne taraf oldugunda, bu Sozlesme’ye uyum saglamak igin

Limanlar Kanunu hiikiimlerini revize etmek zorunda kalacaktir.

DEHUKAMDER - Volume: 3/ Issue: 2 / Year: 2020, pp. 581 - 606



584 Update on the Wreck Removal

Anahtar Kelimeler: Limanlar Kanunu, Nairobi Soézlesmesi, Enkaz,

Kaldirma, Idari Sorumluluk Sinirlart.

*k*k

INTRODUCTION

A vessel or any object on board becoming a wreck is one of the physical
results of maritime casualties. Wrecks are a nightmare for seamen?. The
removal of wrecks poses a danger to maritime safety and the environ-

ment, creating an important problem for nearly all of the coastal states.

The Turkish straits and maritime areas, where international maritime
traffic is intensive, are witness to a large number of maritime casualties.
In the Turkish maritime areas, at least 170 shipwrecks are known, some
of which have not been removed from the waters for roughly two dec-
ades?. In the Turkish maritime areas, it is known that there are at least
170 shipwrecks and some of them have not been removed from the wa-

ters for approximately two decades.

In Turkish law, wreck removal is regulated by Article 7 of the Harbours
Act, No. 618, dated April 14, 1925 Harbours Act. This article was
amended completely and extensively by Article 5 of the Act Amending
Certain Tax Acts and Other Sundry Acts, No. 7061, dated Nov. 28, 2017
(hereafter referred to as the “Amendment”)3. Since the former Article 7

1 Gauci, G.: “The International Convention on the Removal of Wrecks 2007 - A
Flawed Instrument”, Journal of Business Law, 2009, p. 204.

2 Demir, 1.: Nairobi Sézlesmesi Cergevesinde Enkaz Kaldirma, Ankara 2013, p. 78.

3 See the Official Gazette No. 30261, dated 05.12.2017.
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was inadequate in some aspects, the harbour authorities were not able to

remove many wrecks that are posing threats. The deficiencies of that

article are listed briefly as follows:

(@)

(b)

(©)

(d)

(€)

The scope of the term “wreck” was restricted to sunken ves-
sels and their property. Whether semi-sunken vessels fell un-
der the term “wreck” was uncertain. The situation of semi-
sunken vessels was uncertain since the Article does not clarify
that whether semi-sunken vessels are under the scope of the
term “wreck” Moreover, vessels that were stranded, derelict,

and idled were out of the scope of the Harbours Act.

According to the wording of the Harbours Act, wrecks that are
posing an impediment to navigation were solely subject to the
provisions of wreck removal. Accordingly, the harbour au-
thorities were irresolute concerning the removal of the other

wrecks posing danger.

Because the boundaries of the harbour authorities were uncer-
tain, the provisions of wreck removal merely applied to the

wrecks located within the close ports.

The agents were liable for removing the wreck, together with

the master and owner of the vessel.

That the expenses of the wreck removal were met from the

general budget caused prolongation of the removal procedure.
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(f) As a method of wreck removal, the harbour authorities were

not allowed to sell the wrecks.

(g) Likewise, the harbourmasters did not had the power to sell the
removed wrecks. This power belonged to Fiscal Directorates

of the Ministry of Finance.

As it is understood, the primary purpose of the Amendment is to fill the
existing gaps regarding the provisions of wreck removal. In the rationale
of the Amendment, it is pointed out that there is no provision regarding
removal of ships that are stranded but not sunken, semi-sunken, derelict,
or idled, despite the existence of provisions regarding sunken ships in
the former text of the Harbours Act. These significant powers are grant-
ed to States concerning the ships that are wrecked in the Nairobi Interna-
tional Convention on the Removal of Wrecks, 20074 (hereafter referred
to as the “Nairobi Convention™); and that the present powers in international

legislation are transferred to the Harbours Act under the Amendment®.

In this study, the Amendment for wreck removal is elaborated, what
contributions it will provide for Turkish maritime law is an endeavour to

determine, and whether the Amendment is appropriate is debated. Fur-

4 Nairobi International Convention on the Removal of Wrecks, 2007. The Nairobi
Convention entered into force on April 14, 2015, and 55 states have become party
to it so far. See <http://www.imo.org/en/About/Conventions/StatusOfConventions/
Documents/Status%20-%202018.pdf> (visited on January 8, 2021). Turkey has not
become a State Party. For English text of the Nairobi Convention see LEG/CONF.
16/19, May 23, 2007. For Turkish text of the Nairobi Convention see Demir, I:
“2007 Enkaz Kaldirmaya Dair Uluslararasi Nairobi Konvansiyonu”, Banka ve
Ticaret Hukuku Dergisi, 2010, C. XXVI, S. 3, p. 187.

For the Act’s rationale, see <https://www.tbmm.gov.tr/sirasayi/donem26/yil01/
ss502.pdf >(visited on December 25, 2020).
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thermore, the provisions of the Nairobi Convention will be addressed as
an international instrument that may guide States with regards to legal

regulations to be held in national laws.
I. THE TERM “WRECK”

“Wreck” was not defined in the Harbours Act; however, Article 7 of the
Harbours Act mentions vessels that are stranded, semi-sunken, sunken,
derelict, or idled and their property or any part thereof®. Although the
lack of a formal definition of “wreck” in the Harbours Act is a signifi-
cant deficiency, these vessels may be qualified in the scope of wrecks as
a generic term, regarding the definition of “wreck” in the Nairobi Con-

vention.

It is understood that the meaning of the term “wreck” is quite vast. This
approach is compatible with the definition given in the Nairobi Conven-
tion’. The term “wreck” in the Nairobi Convention has been associated

with maritime casualty®, which extends its meaning.

6 In the former text of the Harbours Act, there was no reference to the vessels strand-
ed, semi-sunken, derelict, or idled and their property.

According to Article 1(4) of the Nairobi Convention, “wreck”, following a mari-
time casualty, means:

(a) a sunken or stranded ship; or

(b) any part of a sunken or stranded ship, including any object that is or has been on
board such a ship; or

(c) any object that is lost at sea from a ship and that is stranded, sunken, or adrift at
sea; or

(d) any ship that is about, or may reasonably be expected, to sink or to strand,
where effective measures to assist the ship or any property in danger are not already
being taken.

In this Convention, “maritime casualty” is defined flexibly and extensively. Ac-
cording to Article 1(3), “maritime casualty” means a collision of ships, stranding, or
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“Vessel” is not defined in the Harbours Act, but this situation does not
create a major deficiency. The Harbours Act is the principal act intended
to ensure maritime safety and it has the characteristics of maritime pub-
lic law. The definition of “vessel” in article 1(B) of the Act of the Pro-
tection of Life and Property at Sea, No. 4992, dated June 10, 1946 (here-
after referred to as “Act 4922”)° and having the same characteristics may
be taken as a reference in the application of the Harbours Act. According
to this article, “vessel” means any vehicle able to navigate at sea by its
own means except for crafts under oars, regardless of name, tonnage,
class, and purpose of use'®. While on the subject, it should be highlight-
ed that the definition of the ship in Article 931 of the Turkish Commer-
cial Code is not applicable for the purposes of wreck removal; since this

definition has a relatively narrow meaning.

According to that definition, most sea vehicles will fall under the term
“vessel”, excluding vehicles that are unable to navigate at sea, such as
fixed offshore units. Accordingly, it may be asserted that the Harbours
Act is more extensive than the Nairobi Convention. Under Article 1(2)
of the Nairobi Convention, although any type of seagoing vessels, such
as hydrofoil boats, air-cushion vehicles, submersibles, floating crafts,

other incidents of navigation, or other occurrence on board a ship or external to it,
resulting in material damage or imminent threat of material damage to a ship or its
cargo.

% For the definition of “vessel” in Turkish law, see Siizel, C.: “Tiirk Mevzuatinda
Gemi Tanim1”, Prof. Dr. Rona Serozan’a Armagan, C. 11, Istanbul 2010, p. 1615.

10" The definition of “vessel” in Article 4(1)(d) of the Harbours Regulation falls behind
the provisions of Act 4922 and the Harbours Act. In this article, “vessel” means any
basin able to navigate at sea by its own means except for craft under oars, regard-
less of name, tonnage, and purpose of use. The term “vessel” is limited to seagoing
vessels and the term “basin” is used, instead of “vehicle”. However, in any case,
under the hierarchy of norms, the provisions of Act 4922 must primarily be applied.
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and floating platforms, are included in the definition of “wreck”; when
such platforms are on location engaged in the activities such as; explora-
tion, exploitation, or production of seabed mineral resources, these plat-
forms are not deemed to be vessels. In other words, floating platforms
are within the definition of “vessel”; except when participating in such
activities as listed above.

Inland vessels are also subject to the provisions of wreck removal. Cor-
respondingly, with the explanations stated above regarding the term
“vessel”, the definition of “vessel” in Act 4922 may be used by analogy
concerning inland vessels. This is because Article 2 of the Harbours Act
stipulates that all vessels and marine vehicles entering and leaving Turk-
ish harbours are subject to the provisions of this Act; it does not discrim-
inate between seagoing vessels and inland vessels.

On the other hand, seagoing vehicles other than vessels are not within
the scope of wreck removal due to the clear provision of Article 7(1) of
the Harbours Act. This article refers to vessels and their properties re-
garded as wrecks; however, it does not mention seagoing vehicles. The
Article does not constitute any disadvantage that seagoing vehicles that
do not have motive power are not subject to the scope of wreck removal.
However, to avoiding the possibility of different interpretations, it would be
appropriate to clarify what kinds of vessels are subject to wreck removal.

Derelict vessels also fall under the term “wreck”*!, but idled vessels are

not regarded as wrecks even though they are referred in Article 7(1) of

11 In the Amendment’s rationale, it is stated that “derelict vessels” are vessels for
which the number of seamen is less than the minimum seamen number as deter-
mined by the harbour authority. This definition has no legal basis and its origin is
unknown. In addition, the minimum seamen number is not determined by the har-
bour authority, but rather by legislation. For several reasons, any reduction in the
number of a vessel’s seamen does not mean that the vessel has become derelict. The
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the Harbours Act. Idled vessels are not defined in this article or other
legislation. Besides, the term “idled vessels” is not a legal concept.
However, in the rationale of the Harbours Act, it is pointed out that
“idled vessels” means vessels for which the time periods of all safety
documents including those for docking have expired, and they are not in
commercial activity. These expressions are not appropriate because,
even though the time periods of an idled vessel’s documents have ex-
pired and it is not engaging in commercial activity, it is not ownerless or
derelict. It may not be in trade for various reasons such as economic cri-

sis or administrative procedures.

When such vessels become subject to the provisions of wreck removal, it
would be unfair for the shipowners. This application goes beyond the
purpose of wreck removal. Moreover, in many cases, it is unlikely that
the provisions of wreck removal would be implemented for idled ves-
sels. If the idled vessels pose any danger, it would be more appropriate
that they are subject to the provisions of Article 7(3) of the Harbours Act

regarding vessels posing danger, but not wreck removal.

To regard as a wreck any property or object, it does not need to be phys-
ically inside the vessel. Therefore, following a maritime casualty, any
property or object that falls into the sea from the vessel is also within the

scope of the wreck.

term “derelict” means that all seamen have abandoned the vessel and so it is com-
pletely deprived of management.
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Il. PLACE OF WRECK

Worecks located in the administrative responsibility boundaries of the
harbour authority are within the scope of wreck removal. According to
Article 4(1)(r) of the Harbours Regulation (hereafter referred to as the
“Regulation”)*?, “harbour administrative area” means the harbour au-
thority’s area of duty, power, and responsibility. Furthermore, according
to Article 4(1)(s) of the Regulation, “harbour area” means the sea and
coastal areas including all coastal facilities and moorings where all kinds
of harbour work and transactions, customs procedures, agency work, and

SO on are carried out.

The area of responsibility of each harbour authority is set out in Annex
of the Regulation®®. These areas are quite wide and, according to circum-
stances, it covers territorial waters and internal waters. The new concept
of responsibility areas has removed the confusion that the discrepancy of
inner port and outer port previously caused. Also, it strengthens the

powers of harbour authorities regarding wreck removal®,

The removal of a wreck that is located within the harbours in the nation-
al territory is also subject to the provisions of Article 7 of the Harbours
Act. In Turkey, the first Harbour Authority of Tatvan, whose responsi-
bility area is limited to Lake Van, was founded by Cabinet Decree No.

12 See Harbours Regulation, Official Gazette No. 28453, dated 31.10.2012.

13 Administrative responsibility area of each harbour authority is set out in Annex 1 of
the Regulation.

14 Article 2 of the Harbours Act has been amended by Article 15 of the Act on
Amendment to Act 4922 and the Harbours Act, No. 5790, dated July 16, 2008, and
it is stipulated that regulation will be issued by Maritime Undersecretariet on the
determination of harbour boundaries, including the use of other powers.
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2005/9043, dated June 6, 2005%. Thus, the provisions of wreck removal
shall be exactly applied to the removal of wrecks within Lake Van. As
for wrecks that are located within other inland waters, the general provi-

sions shall be applied.

Article 3(2) of the Nairobi Convention makes it possible that State Par-
ties may extend the application of the Convention to wrecks located
within their territories, including territorial seas. Thus, it benefits from
the advanced provisions that the Convention creates, subject to Para-
graph 4 of Article 4, on the removal of wrecks located within territorial
seas and inland waters. It would be beneficial for Turkey to use this op-

portunity if it becomes a party to the Nairobi Convention?®.
IHl. WRECKS THAT POSE DANGER

To apply the provisions of wreck removal, the wreck is required to pose
danger to the life, property, and environment, or an impediment to navi-
gation. Although the term “risk™ is used in the Harbours Act, what is
intended are the terms of “threat” or “danger”. The impediment to navi-
gation is also a threat or danger. In most cases, the term “wreck” in-

cludes such dangers.

15 See Official Gazette No. 25861, dated 30.06.2005.

16 Thus, Albania, Antigua and Barbuda, the Bahamas, Belize, Bulgaria, Canada, Croa-
tia, Cyprus, Denmark, Finland, France, Kenya, Liberia, Malta, the Marshall Islands,
the Netherlands, Niue, Panama, Sweden, and the United Kingdom have given notice
that they will extend the application of the Convention to their territorial seas. See
<http://www.imo.org/en/About/Conventions/StatusOfConventions/Documents/Stat
us%20-%202018.pdf> (visited on January 3, 2021).
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The term “risk” has a more flexible and broad meaning than the term
“hazard” in the Nairobi Convention!’. The term is compatible with the
understanding of environmental protection and realization of maritime
safety to a maximum. Besides, it may prevent possible conflicts since it
brings latitude and flexibility for related public authorities.

IV. PERSONS WHO ARE LIABLE FOR WRECK REMOVAL
A) SHIPOWNER

Although Article 7(1) of the Harbours Act specifies that the shipowner is
liable for wreck removal, it does not define the terms “shipowner” or
“disponent owner”. Moreover, there is no reference to the owner of the
vessel in the Harbours Act. This vagueness may, in practice, cause vari-

ous conflicts and confusion.

Provided that the owner of a vessel is also the shipowner, the owner
shall be liable for removing the wreck. If not, the question of whether
the owner and the disponent owner shall be liable for the wreck removal
may cause significant problems. Since the owner of a vessel was referred
to in the earlier text of the Harbours Act, there was previously no con-
flict about the owner being liable for wreck removal.

1 According to Article 1(5) of the Nairobi Convention, “hazard” means any condition
or threat that:
(a) poses a danger or impediment to navigation; or
(b) may reasonably be expected to result in major harmful consequences to the
marine environment or damage to the coastline or related interests of one or more
States.
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In the face of the clear wording of Article 7(1), it is not possible to hold
liable for the wreck removal of the owner of a vessel who is not the
shipowner. However, the disponent owner must be liable for the wreck
removal because the disponent owner shall be regarded as shipowner
since disponent owners operate on their behalf a vessel on the water to
gain profit. The vessel does not have to belong to someone else.

In Turkish law, the term “shipowner” is only defined in Article 1061(1)
of the Turkish Commercial Code (hereafter referred to as “TCC”), No.
6102, dated January 13, 2011. According to this article, “shipowner”
means the person operating the vessel on the water to gain profit. As for
the disponent owner, there is a definition in Paragraph 2 of the same
article. In this paragraph, “disponent owner” is defined as a person who
operates, in person or through a master, on said person’s behalf a vessel
on the water for which that person has a view to gain. The disponent
owner is solely regarded as a shipowner to third persons. As is seen, the
disponent owner is also a shipowner. One difference between them is
from the aspect of the ownership of the vessel.

These definitions may provide an important basis in terms of the appli-
cation of the Harbours Act. Thus, it is prevented that a disponent owner
could refrain from removing a wreck. Otherwise, in the case that the
owner of a vessel is not the shipowner, the master would be solely liable
for the wreck removal, which is an unacceptable conclusion.

Lawmakers have used the term “shipowner” with little regard. It would
be more appropriate that the owner of a vessel and the disponent owner
be jointly and severally held liable for the wreck removal®®,

18 Article 10(1) of the Nairobi Convention holds only the registered owner liable for
the wreck removal. Considering this together with the compulsory insurance provi-
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Unlike the previous text, according to Article 7(1) of the Harbours Act,
the agent is not liable for wreck removal. Thus, the agent, who is merely
an independent assistant of a merchant, has been appropriately resolved

of a heavy burden such as wreck removal.
B) MASTER

In parallel with the previous text, the Amendment inappropriately holds
the master liable for wreck removal. The master is solely a seaman em-
ployed by a shipowner even if the person has extensive powers and re-
sponsibilities in maritime law. Master’s legal status does not justify the
imposing of such a penalty. It brings about a gross injustice where the
master is liable for the wreck removal, even if the vessel has become a
wreck as a result of that person’s fault. In most cases, it isn’t reached to
the master. Moreover, a successful conclusion is unlikely from legal

proceedings due to the master’s financial position.
V. PROCEDURE OF WRECK REMOVAL
A) DETERMINATION OF A WRECK

Although it is not clearly stated in the Harbours Act, the harbour authori-
ty has to primarily determine both legally and technically that a vessel,
its property, or any other objects have become a wreck within the scope
of the Harbours Act. Then it shall take all necessary measures, such as
the marking, locating, and lighting of the wreck, to minimize any danger

that the wreck poses before its removal. Furthermore, the harbour au-

sions, it is especially suitable for practical requirements that only the registered
owner be liable for wreck removal.
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thority must warn the maritime community of the nature and location of

the wreck by all practicable means.

B) NOTIFICATION AND DEADLINE

Following the determination of a wreck, the harbour authority shall set a
reasonable deadline not exceeding forty-five days, to remove the wreck.
However, because of technical or meteorological necessities, in cases in
which relevant persons object to the deadline, the harbour authority may
give extra time not exceeding forty-five days. Ultimately, the wreck has
to be removed in a maximum of ninety days.

It is not favourable to set such a deadline. Many factors, such as the
place where the wreck is located, meteorological conditions, and the
nature of the wreck, may affect the period and the method of wreck re-
moval. Based upon the circumstances of the concrete case, it might not
be possible that wreck removal can be completed in a maximum of nine-
ty days. In such a case, there is no provision in the Harbours Act regard-
ing what to do. Accordingly, as in the previous text, it would be more
appropriate to leave discretion to the harbour master.

Considering Turkish flagged ships becoming wrecks, it is adequate to
notify the shipowner or master. As regards foreign-flagged ships, the
concerned authorities of the state of the ship’s registry must be notified,
as well as the shipowner and master. It is not required to notify the flag
state’®. However, if the state of registry is different from the flag state, to
ensure that the wreck removal is carried out safely and with coordination

19 As for foreign flagged vessels or vessels that are registered to any foreign register
of ship, the concerned authority is probably the embassy or consulate of the state in
question.
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between the concerned states, it will be beneficial that the concerned
authorities of both the flag state and the state of registry be notified?.

Because there is no clarity in the Harbours Act considering the method
of notification, the notification has to be done following the provisions
of Notification Act, No. 7201, dated November 11, 1959. This method
does not comply with the aim of a wreck being removed quickly and
safely. To initiate the operation of wreck removal immediately, it is first
required to fulfill the notification. Article 7(1) of the Harbours Act does
not include any provision on how notification shall be fulfilled, even
though it refers to a notification requirement. The Harbours Act only
stipulates that the notification has to be fulfilled according to the publi-

cation procedure where the addresses of related persons are not known.

In terms of the publication procedure, the Harbours Act makes a distinc-
tion unnecessarily between Turkish flagged vessels and foreign-flagged
vessels. If the addresses of the shipowner and master of a foreign-
flagged vessel becoming a wreck are not known, the notification shall be
issued in any international maritime bulletin. As regards Turkish flagged
vessels, the notification shall be issued in any gazette that is distributed
at the national level and has a circulation of 100,000. This distinction is

not based on any reasonable ground.

20 According to Article 5(1) of the Nairobi Convention, despite the affected state does
not have to notify the flag state, if a State Party is also the flag state, it shall require
the master and the operator of a ship flying its flag to report to the affected state
without delay when that ship has been involved in a maritime casualty resulting in a
wreck. “Affected state”, in accordance with Article 1(10) of the Nairobi Conven-
tion, means the State in whose Convention area the wreck is located.
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If the addresses of the relevant persons are not known or if the notifica-
tion for their known addresses has failed, the publication procedure has
to be applied. The problem arises mostly when it is not possible to notify
the known addresses. In many cases, there is no difficulty in obtaining
the names and addresses of the shipowner and master of the vessel be-
coming a wreck. This information may easily be obtained from the flag

state, the state of registry, or the International Maritime Organization.

It is not appropriate that the publication procedure be applied differently
for Turkish flagged vessels and foreign-flagged vessels. If the notice by
publication is issued in both any international maritime bulletin and any
gazette distributed at the national level with a circulation of 100,000, this
may contribute to the objective of the wreck being removed promptly. In
this case, the whole maritime community may be informed of the wreck.
Moreover, it may be expected that more applicants will appear in the

removal of the wreck and its possible sale.

Article 7 of the Harbours Act mandates that the circumstances shall be
reported to the relevant execution office by the harbour master if the
wreck is seized. Such reporting is favourable to the general situation of
affairs and the procedure. Even if this provision did not exist, it would
be necessary that the harbour master report to the execution office on the

procedures conducted, under general provisions.
C) REMOVAL OF A WRECK

Provided that it is not possible to reach the persons who have been noti-

fied themselves, or if they abstain from removing the wreck within the
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deadline, the harbour master is, personally or through third persons, enti-
tled to remove, sell, or destroy the wreck. It is not important if the per-
sons who have been notified themselves are not reached. What is im-
portant is simply to complete the notification procedure. Despite the
notification procedure being fulfilled, these persons might abstain from

removing the wreck.

The sale or destruction? of the wreck also means the removal of the
wreck. The sale of the wreck is regarded as an important alternative in
wreck removal. The sale of a wreck that has not been removed by the
liable persons, in circumstances of the concrete case, is a practical and
simple method. Thus, it is expected that the possible purchasers of the
wreck, to benefit from it in maximum, will immediately take action on

removal of the wreck.
VI. SALE OF A WRECK

If the wreck is removed by the harbour master, it may be required to sell
the wreck to recover the removal expenses. The sale of the wreck is nec-
essary in most cases. Unlike previous provisions, the sale procedure is
personally conducted by the harbour authority, not the Fiscal Direc-

torates of the Ministry of Finance.

All costs regarding the sale of the wreck are met by the budget of the

Department of Revolving Fund Management (hereafter referred to as the

2L In Article 1(7) of the Nairobi Convention, it is stated that “removal” means any
form of prevention, mitigation, or elimination of the hazard created by a wreck, and
“remove”, “removed”, and “removing” shall be construed accordingly. Therefore, if

it is technically required, the destruction of a wreck also means wreck removal.
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“Revolving Fund”) of the Ministry of Transportation and Infrastructure.
All expenses of the sale being covered by the Revolving Fund facilitates

the wreck being removed promptly??.

In Article 7(2) of the Harbours Act, there is no clarification on how the
harbour master will conduct the sale procedure. In Article 7(4) of the
Harbours Act, although it is pointed out that the Ministry of Transporta-
tion and Infrastructure is entitled to make a regulation regarding the ap-
plication of Article 7, how this regulation will be upheld is unclear. Gen-
eral Communique No. 158, dated January 4, 1990, and adopted by the
General Directorate of the National Estate of the Ministry of Finance
regarding wreck removal, is in force at present?®. Since Article 7(1) of
the Harbours Act directly grants the sale power to harbour authorities,
most provisions of the General Communique are invalid. Thus, it is necessary

to issue a new communique in place of General Communique No. 158.

Because the Harbours Act does not include any clear provision, in the
determination of the sale method, general provisions shall be applied.
Accordingly, the harbour master shall carry out the sale procedure, fol-
lowing the State Public Procurement Law, No. 2886, dated September 8,

1983. However, the application of this law does not comply with the

22 Duties of the Revolving Fund are set out in Article 21(1) of the Statutory Decree on
Organization and Functions of the Ministry of Transportation, Maritime, and Com-
munication, No. 655, dated November 1, 2011. According to Paragraph (d) of this
article, the Revolving Fund, if required, is entitled to lease, get service, and pur-
chase goods for discharging duties in the scope of the Ministry. Since wreck re-
moval falls within the powers of the harbour authority that is attached to the Minis-
try, it is considered that this provision is appropriate.

2 For the General Communique, see <http://kurumsal.milliemlak.gov.tr/Sayfalar/
mevzuat/idari-duzenlemeler/genel-tebligler.aspx> (visited on December 09, 2020).
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goal of the wreck removal being conducted promptly. It would be ap-
propriate that all proceedings regarding wreck removal, including sales,
be exempted from public procurement legislation and the harbour au-
thority be empowered to apply the negotiated tendering as in Article
1387 of the TCC.

As a result of the sale, the purchaser of the wreck gains the title of the
wreck free of all encumbrances. This is a natural effect of a forced sale.
Even if there is no such clarity in the Harbours Act, the outcome would

not change.

The legal proceedings initiated by the claimants do not impede the har-
bour authority from carrying out the procedure of wreck removal. The
sale conducted according to Article 7 of the Harbours Act is sui generis
and distinctive from the judicial sale. However, the harbour authority
and the judicial authority must conduct both sale procedures in tandem
with each other. A sale procedure that is concluded early will necessarily
impact the other. Accordingly, if one of them is concluded early, the

other will fall.

If the harbour authority concludes the sale before the judicial authority,
it shall first record as revenue for the Revolving Fund the amount equal
to expenses incurred due to the removal and sale of the wreck from the
sale value. Afterward, it must transfer the balance amount to the case or
execution file. The judicial authority shall, under general provisions,

apportion the sale revenue for the claimants, if required, by preparing the
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order table. Following the apportionment, the balance amount shall be

refunded to the beneficiaries, but not sent to the Revolving Fund.

If the legal proceeding is concluded earlier than the other, then the relat-
ed judicial authority must send an amount equal to the expenses incurred
by the harbour authority from sale value to the account of the harbour
authority. This is because the wreck removal expenses, including the
sale, shall take priority over all other claims, regardless of whether they
are privileged or unprivileged.

In cases in which there are no legal proceedings on the wreck, the
amount equal to the expenses incurred due to the removal and sale of the
wreck is recorded as revenue to the account of the Revolving Fund, and
then the balance amount is transferred to the deposit account of the Re-
volving Fund to pay the beneficiaries. However, they must apply to the
Revolving Fund within five years. It is unsuitable that the balance is
transferred to the deposit account because the transfer into the deposit
account for such a balance vitiates the interests of the beneficiaries.
Moreover, the prescription is not functional. To ensure that the benefi-
ciaries do not suffer from inflation, instead of the deposit account at the
Revolving Fund, it is recommended that the balance be paid into a sav-
ings account yielding quarterly interest, as in Article 1386(4) of the
TCC.

According to Sentence 4, Article 7(2), after the harbour authority starts
the sale procedure, no cases or objections against this transaction shall

halt the sale. This provision means that the courts do not have any power
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to decide any stay orders regarding wreck removal; it was produced to
expedite wreck removal. It is suitable that applications or objections to
administrative authorities do not halt sales, but this provision regarding
the courts not having any power to decide any state order is in contradic-
tion with Article 125(5) of the Constitution of the Republic of Turkey,
No. 2709, dated October 18, 1982. According to this article, if the im-
plementation of an administrative act would result in damages that are
difficult or impossible to compensate, and at the same time this act is
unlawful, then a stay order may be decided upon, by stating the reasons
thereof. In Paragraph 6 of the same article, it is stated that the law may
restrict the issuing of stay of execution orders in cases of state of emer-
gency, martial law, mobilization, and state of war and for reasons of
national security, public order, and public health. Since wreck removal
does not fall under those stated circumstances, the Constitutional Court

may rescind the provision of Sentence 4, Article 7(2).
CONCLUSION

Generally, the Amendment considerably strengthens and clarifies the
powers of the harbour authorities regarding wreck removal. Wreck re-
moval is no longer restricted to harbour areas; all wrecks located in the
administrative responsibility boundaries of harbour authorities, including
territorial waters, are subject to the provisions of Article 7. Moreover,
not only wrecks posing an impediment to navigation but also all wrecks
posing danger to life, property, and the environment fall under the scope

of application of the Harbours Act.
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Despite these advanced regulations, the Amendment is systematically
lacking, particularly in terms of the scope of application, the meaning of
the terms “wreck” and “shipowner”, the sale procedure of the wreck, and
the notification method, which may cause various conflicts in practice.
Besides, in the drafting of the text of the Amendment, the provisions of
the Nairobi Convention were not considered, whereas Turkey is pro-
ceeding in its efforts towards becoming a party to said Convention. Ac-
cordingly, when Turkey becomes a party to the Nairobi Convention and
particularly when Turkey extends the application of said Convention to
its territory, including the territorial seas, it will be a necessity to revise
the provisions of the Harbours Act to harmonize with the provisions of

the Nairobi Convention.
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- Ceviri/ Translation* -

TURK DENiZ HUKUKUNDA ENKAZ KALDIRMAYA ILiSKIN
GELISMELER
Dog. Dr. Ismail DEMIR**

0z

Enkaz, deniz emniyetin ve gevre icin tehlike olusturmaktadir. Tlrkiye'de
enkazin kaldirilmasi 14 Nisan 1925 tarihli ve 618 sayili Limanlar Kanu-
nu’nun 7. maddesi kapsaminda diizenlenmektedir. Bu madde, 29 Kasim
2017 tarihli ve 7061 sayili Kanunun 5. maddesi ile tamamen ve kapsamli

bir sekilde degistirilmistir. Onceki 7. madde birgok bakimdan yetersiz
kalmaktaydi. Degisiklik, mevcut bosluklar1 doldurmayi amaglamaktadir.

"Enkazin" anlami, 2007 Nairobi Enkazin Kaldirilmasma Iliskin Ulusla-
raras1 Sozlesme’de ("Nairobi Sozlesmesi") oldugu gibi oldukga genistir.
I¢ su gemileri de enkaz kaldirma hiikiimlerine tabidir. Metruk gemiler,
atil gemilerin aksine, "enkaz" terimine dahil edilmistir. Liman idaresinin
sorumluluk sinirlari igerisinde bulunan enkazlar, enkaz kaldirma kapsa-
mindadir. idari sorumluluk sinirlart kavrami karasularini da kapsayan

genis bir anlama sahiptir.

Dergide yer alan tiim geviriler bir terciime biirosundan alinmis olup, g¢evirilerden
yazarlar sorumlu degildir.

** Ankara Universitesi Hukuk Fakiiltesi, Deniz Hukuku Anabilim Dali, Y6netim Ku-
rulu Uyesi, Ankara Universitesi Deniz Hukuku Ulusal Arastirma Merkezi (DEHU-
KAM), (demir@dehukam.org), (ORCID ID: orcid.org/0000-0002-5065-8850).



608 Enkaz Kaldirmaya Iliskin Gelismeler

Degisiklik, 6nceki metne bagli olarak, kaptan ile donatani isabetsiz bir
sekilde enkazin kaldirilmasindan sorumlu tutmaktadir. Teblig usulll agi-
sindan 7. maddede gereksiz bir sekilde Turk bayrakli gemiler ile yabanci
bayrakli gemiler arasinda bir ayrim yapilmaktadir. Liman baskani enkazi
kaldirma, imha etme veya satma hakkina sahiptir. Enkazi satmak ayni

zamanda kaldirilmasi anlamina da gelmektedir.

Degisiklik, liman idaresinin yetkilerini 6nemli 6lglde glclendirmekte ve
acikliga kavusturmaktadir. Mevcut ileri dizenlemeye ragmen, sistematik
olarak birgok eksikligi vardir. Degisiklik taslagi hazirlanirken Nairobi
Sozlesmesi’nin hikimleri dikkate alinmamustir. TUrkiye, Nairobi S6z-
lesmesi’ne taraf oldugunda, bu S6zlesme’ye uyum saglamak igin Liman-

lar Kanunu hikumlerini revize etmek zorunda kalacaktir.

Anahtar Kelimeler: Limanlar Kanunu, Nairobi So6zlesmesi, Enkaz,

Kaldirma, idari Sorumluluk Siirlari.

*kx
GIRIS
Bir gemi veya gemideki herhangi bir nesnenin enkaza doniismesi, deniz
kazalarinin fiziksel sonuglarindan biridir. Enkazlar, denizciler igin bir
kabustur. Enkazlarm kaldirilmasi, deniz emniyeti ve gevre icin bir tehli-

ke olusturmakta ve hemen hemen tim kiy1 devletleri icin énemli bir so-

run teskil etmektedir.

1 Gauci, G.: “The International Convention on the Removal of Wrecks 2007 - A
Flawed Instrument”, Journal of Business Law, 2009, s. 204.
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Uluslararas1 deniz trafiginin yogun oldugu Tirk Bogazlar1 ve deniz alan-
lar1, ¢ok sayida deniz kazasina taniklik etmektedir. Turk deniz alanlarin-
da, bazilar1 yaklasik yirmi yildir kaldirilmayan en az 170 gemi enkazi

oldugu bilinmektedir?.

Turk hukukunda enkaz kaldirma, 14 Nisan 1925 tarihli ve 618 sayili
Limanlar Kanunu’nun 7. maddesi ile diizenlenmistir. Bu madde, 28 Ka-
sim 2017 tarih ve 7061 sayili Baz1 Vergi Kanunlar ile Diger Baz1 Ka-
nunlarda Degisiklik Yapilmasina Dair Kanun’un (bundan boyle “Degi-
siklik” olarak anilacaktir) 5. maddesi ile tamamen ve kapsamli bir sekil-
de degistirilmistir’. Onceki 7. madde bazi agilardan yetersiz oldugundan,
liman idareleri tehdit olusturan ¢ok sayida enkazi kaldiramamistir. Bu

maddenin eksiklikleri kisaca asagidaki gibidir:

(@) "Enkaz" teriminin kapsami batik gemiler ve bunlarin mallar
ile sinirliydi. Yart batik gemilerin "enkaz" terimi altinda yer
alip almadig1 belirsizdi. Dahasi, karaya oturmus, terk edilmis
ve atil durumda olan gemiler, Liman Kanunu’nun kapsami di-

sindaydi.

(b) Limanlar Kanunu’nda belirtildigi Uzere, seyruseferi engelle-
yen enkazlar yalnizca enkaz kaldirma hukimlerine tabiydi.
Buna gore liman idareleri, tehlike arz eden diger enkazlarin

kaldirilmasi konusunda kararsizd.

2 Demir, 1.: Nairobi Sozlesmesi Cercevesinde Enkaz Kaldirma, Ankara 2013, s. 78.
3 Bkz. 05.12.2017 tarihli ve 30261 sayili Resmi Gazete.
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(©)

(d)

(€)

(f)

@)

Liman idarelerinin sinirlar1 belirsiz oldugundan, enkaz kal-
dirma hlkUmleri yalnizca i¢ limanlarda bulunan enkazlara uy-

gulanmistir.

Acenteler, gemi kaptan1 ve sahibi ile birlikte enkazi1 kaldir-

makla yukimliydu.

Enkaz kaldirma masraflarinin genel bitceden karsilanmasi,

kaldirma isleminin uzamasina neden olmaktaydi.

Enkaz kaldirma yontemi olarak liman idarelerinin enkazlari

satmasina izin verilmiyordu.

Ayni sekilde, liman baskanlarina kaldirilan enkazlar1 satma
yetkisi verilmemisti. Bu yetki, Maliye Bakanligi Maliye M-

dirliklerine aitti.

Anlagildig1 Uzere, Degisikligin temel amaci, enkaz kaldirma hikimleri
ile ilgili mevcut bosluklari doldurmaktir. Degisiklik gerekgesinde, dnce-
ki metinde batik gemilerle ilgili hiikimler bulunmasina ragmen karaya
oturmus, ancak batmamuis, yar1 batik, metruk veya atil durumda olmayan
gemilerin kaldirilmasina iligskin bir hikim bulunmadigina; enkaz halin-
deki gemilere iliskin olarak 2007 tarihli Enkazlarin Kaldirilmasmna Ilis-
kin Uluslararas1 Nairobi Sozlesmesi’nde*(bundan boyle "Nairobi Soz-

4 Nairobi International Convention on the Removal of Wrecks, 2007. Nairobi S6z-
lesmesi 14 Nisan 2015'te yiirlirliige girmis ve bugiine kadar 55 devlet bu Sozles-
me’ye taraf olmustur. Bkz. <http://www.imo.org/en/About/Conventions/StatusOf
Conventions/Documents/Status%20-%202018.pdf> (erisim tarihi 8 Ocak 2021).
Tiirkiye Taraf Devlet olmamustir. Nairobi Sozlesmesi’nin Ingilizce metni icin bkz.
LEG/CONF. 16/19, 23 May1s 2007. Nairobi Sézlesmesi’nin Tiirk¢e metni i¢in, bkz.
Demir, I. : “2007 Enkaz Kaldirmaya Dair Uluslararast Nairobi Konvansiyonu”,
Banka ve Ticaret Hukuku Dergisi 2010, C. XXVI, S. 3, s. 187 - 223.
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lesmesi" olarak anilacaktir) devletlere énemli yetkiler verildigine ve
uluslararas1 mevzuatta mevcut yetkilerin Degisiklik ile Limanlar Kanu-

nu’na devredildigine isaret edilmistir®.

Bu caligmada, enkazin kaldirilmasina iliskin Degisiklik ayrintili olarak
ele alinmakta, Turk deniz hukukuna ne gibi katkilar saglayacaginin be-
lirlenmesi icin ¢aba gosterilmekte ve Degisikligin uygun olup olmadig:
tartisitlmaktadir. Ayrica, Nairobi Sézlesmesi’nin hukimlerine ulusal ka-
nunlarda yapilacak yasal duzenlemeler konusunda Devletlere rehberlik
edebilecek uluslararasi bir belge olarak bakilacaktir.

. ENKAZ TERIMi

“Enkaz”, Limanlar Kanunu’nda tanimlanmamis olmakla birlikte Liman-
lar Kanunu’nun 7. maddesi, karaya oturmus, yar1 batik, batik, terk edil-
mis veya atil durumda olan gemilerden ve bunlarin esyasi veya herhangi
bir kismindan bahsetmektedir®. Limanlar Kanunu’nda resmi bir “enkaz”
taniminin bulunmamasi1 6nemli bir eksiklik olsa da, bu gemiler Nairobi
Sozlesmesi’ndeki “enkaz” tanimina atifta bulunularak genel bir terim

olarak enkaz kapsaminda nitelendirilebilir.

"Enkaz" teriminin anlamimin oldukga genis oldugu anlasilmaktadir. Bu

yaklasim, Nairobi Sézlesmesi’nde verilen tanmimla uyumludur’. Nairobi

> Kanunun gerekgesi icin, bkz. <https://www.tbmm.gov.tr/sirasayi/donem26/yil01/
$s502.pdf> (erigim tarihi 25 Aralik 2020).

Limanlar Kanunu’nun eski metninde, karaya oturmus, yart batmus, terk edilmis
veya atil durumda olan gemilere ve bunlarin mallarina atifta bulunulmamustir.
Nairobi Sézlesmesi'nin 1(4) maddesine gore, “enkaz”, bir deniz kazasinin yaganma-
sinin ardindan;

(a) batmis veya karaya oturmus bir gemi; veya

(b) batmis veya karaya oturmus bir gemide bulunan herhangi bir nesne dahil olmak
iizere, bu tiir bir geminin herhangi bir parcasi; veya
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Sozlesmesi’ndeki "enkaz" teriminin anlami® genisletilerek deniz kazalar

ile iliskilendirilmistir.

"Gemi", Limanlar Kanunu’nda tanimlanmamistir, ancak bu buyuk bir
eksiklik yaratmamaktadir. Limanlar Kanunu, deniz emniyetini saglamayi
amaclayan temel bir kanundur ve deniz kamu hukuku 6zelliklerine sa-
hiptir. 10 Haziran 1946 tarihli ve 4922 sayili Denizde Can ve Mal Ko-
ruma Hakkinda Kanun’un 1(B). maddesinde yer alan (bundan bdyle
"4922 sayili Kanun" olarak amlacaktir) "gemi" tanimi®, Limanlar Kanu-
nu’nun uygulanmasinda ayni1 0zelliklere sahip olmas1 sebebiyle referans
olarak alinabilir. Bu maddeye gore “gemi”, adi, tonaji, siifi ve kullanim
amacina bakilmaksizin denizde kiirekten baska kendi imkanlariyla seyir
yapabilen her tiirlii arac1 ifade eder'®. Bunun yani sira, Tirk Ticaret Ka-

nununun 931. maddesindeki gemi taniminin enkaz kaldirma amaglari

(c) bir gemiden denizde kaybolan ve karaya oturmus, batmis veya denizde
sriiklenen herhangi bir nesne; veya

(d) batmak veya karaya oturmak {iizere olan veya makul sekilde etkili 6nlemlerin
almmamast durumunda boyle olacagi beklenen bir gemi veya gemideki esya
anlamina gelir.

Bu So6zlesme’de, "deniz kazast" esnek ve kapsamli bir sekilde tanimlanmistir. Mad-
de 1(3)’e gore, "deniz kazasi", gemilerin ¢atmasini, karaya oturmasini veya diger
seyir olaymi ya da bir gemi veya yiikiine yonelik yakin maddi zarar tehdidi ile so-
nuglanan bir gemide veya geminin disindaki diger olaylar1 ifade eder..

Tiirk hukukunda “gemi” tanimu i¢in, bkz. Siizel, C.: “Tiirk Mevzuatinda Gemi Ta-
mm1”, Prof. Dr. Rona Serozan’a Armagan, C. II, Istanbul 2010, s. 1615.

Limanlar Yonetmeligi’'nin 4(1)(d) maddesindeki “gemi” tanimi, 4922 sayili Kanun
ve Limanlar Kanunu hiikiimlerinin gerisinde kalmaktadir. Bu maddede “gemi”; ad,
tonaj1 ve kullanim amaci ne olursa olsun denizde kiirekten baska kendi imkanlariyla
seyir yapabilen herhangi bir tekne olarak tanimlanmistir. "Gemi" terimi denizde
seyriisefer yapan gemilerle sinirlidir ve "arag¢" yerine "tekne" terimi kullanilmakta-
dir. Ancak, her durumda, normlar hiyerarsisine gore 4922 sayili Kanun hiikiimleri
oncelikle uygulanmalidir.
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icin gegerli olmadiginin alt1 ¢izilmelidir. Clnkl bu tanim, nispeten dar

bir anlama sahiptir.

Bu tanima gore sabit kiyr Otesi birimleri gibi denizde seyredemeyen
araclar harig, cogu deniz araci "gemi" terimi kapsamina girecektir. Dola-
yisiyla, Limanlar Kanunu’nun Nairobi S6zlesmesi’nden daha kapsamli
oldugu ileri sirdlebilir. Nairobi S6zlesmesi’nin 1(2) maddesi uyarinca
hidrofil botlar, hava yastikli araglar, denizaltilar, yizer tekneler ve yuzer
platformlar gibi her tiirden agik deniz gemileri, "enkaz" tanimina déahil
edilmistir; ancak bu platformlar deniz dibindeki mineral kaynaklarinin
arastirilmasi, kullanilmasi veya Uretilmesiyle ugrastiklar1 slrece gemi
olarak kabul edilmezler. Diger bir deyisle, ylzer platformlar, bu tir faa-

liyetlere katildiklart durumlar disinda, “gemi” tanimi iginde kalirlar.

I¢ su gemileri de enkaz kaldirma hiikiimlerine tabidir. Buna bagli olarak,
yukarida “gemi” terimi ile ilgili olarak belirtilen agiklamalarla, 4922
sayili Kanun’da yer alan “gemi” tanimi, i¢ su gemileri agisindan benzer
sekilde kullanilabilir. Cunki Limanlar Kanunu’nun 2. maddesi Turk
limanlarina giren ve ¢ikan tim gemi ve deniz araglarinin bu Kanun hi-
kiimlerine tabi olmasii sart kogsmaktadir; denizde seyreden gemiler ile

i¢ su gemileri arasinda ayrim gézetmemektedir.

Ote yandan, gemiler disindaki agik deniz araclari, Limanlar Kanunu’nun
7 (1) maddesinin agik hikmi nedeniyle enkaz kaldirma kapsaminda
degildir. Bu madde, enkaz olarak kabul edilen gemilere ve bunlarin 6zel-
liklerine atifta bulunur, ancak agik deniz araglarindan bahsetmez. Hare-

ket glicl olmayan agik deniz araglarinin enkaz kaldirma kapsamina gir-

DEHUKAMDER - Volume: 3/ Issue: 2 / Year: 2020, pp. 607 - 628



614 Enkaz Kaldirmaya Iliskin Gelismeler

memesi herhangi bir olumsuzluk olusturmamaktadir. Bununla birlikte,
farkli yorumlarin ortaya ¢ikma olasiligindan ka¢inmak amaciyla, ne tir
gemilerin enkaz kaldirmaya tabi tutuldugunun ag¢ikliga kavusturulmasi

uygun olur.

Metruk gemiler de "enkaz"!! terimine uygun diismektedir; ancak atil
durumdaki gemiler, Limanlar Kanunu’nun 7 (1) maddesinde yapilan atfa
ragmen, enkaz olarak kabul edilmezler. Atil durumdaki gemiler, bu
maddede veya diger mevzuatta tanimlanmamuistir. Ayrica, "atil gemiler”
terimi hukuki bir kavram degildir. Ancak, Limanlar Kanunu’nun gerek-
cesinde, “atil gemilerin®, havuzlama icin olanlar da dahil olmak (zere,
tim emniyet belgelerinin sirelerinin doldugu gemiler anlamima geldigi
ve ticari faaliyette bulunmadigi belirtilmektedir. Zira, bosta olan bir ge-
minin belgelerinin sireleri dolmus ve bu gemi ticari faaliyette bulunma-
sa bile, sahipsiz veya terk edilmis olmadig: igin bu ifadeler uygun degil-
dir. Bu gemiler, ekonomik kriz veya idari prosedurler gibi ¢esitli neden-

lerle ticaret faaliyetinde bulunmayabilir.

Bu tur gemilerin enkaz kaldirma hiikiimlerine tabi olmasi donatanlar igin
haksizlik olusturmaktadir. Bu uygulama enkaz kaldirma amacinin 0tesi-
ne gecmektedir. Dahasi, ¢ogu durumda, atil durumdaki gemiler igin en-
kaz kaldirma hikumlerinin uygulanmasi olasi degildir. Atil durumdaki
gemilerin herhangi bir tehlike arz etmesi hélinde, enkazin kaldirilmasina

11 Degisiklik gerekgesinde, “metruk gemiler”, liman baskanhig: tarafindan belirlenen

asgari denizci sayisindan az denizci sayist olan gemilerdir. Bu tanimin yasal bir da-
yanag1 yoktur ve kaynagi bilinmemektedir. Bunun yani sira asgari denizci sayisi li-
man bagskanlig1 tarafindan degil, mevzuat tarafindan belirlenir. Pek ¢ok nedenden
otiirti, bir geminin gemi adami sayisindaki herhangi bir azalma, geminin terk edil-
digi anlamina gelmez. "Metruk" terimi, tiim denizcilerin gemiyi terk ettigi ve dola-
yistyla geminin yonetimden tamamen mahrum birakildigi anlamina gelir.
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degil, tehlike arz eden gemilerle ilgili olarak Limanlar Kanunu’nun 7(3)

maddesi hiikimlerine tabi olmalar1 daha uygun olur.

Herhangi bir mal veya nesnenin enkaz olarak gorilmesi igin fiziksel
olarak geminin icinde olmasina gerek yoktur. Bu nedenle bir deniz kaza-
simin ardindan gemiden denize diisen herhangi bir mal veya nesne de

enkaz kapsamindadir.
1. ENKAZIN YERI

Liman idaresinin sorumluluk sinirlart igerisinde bulunan enkazlar, enkaz
kaldirma kapsamindadir. Limanlar Yo6netmeligi’nin 4(1)(r) maddesine
gore (bundan béyle "Yo6netmelik" olarak anilacaktir)*?, "liman idari bél-
gesi” liman idaresinin gorev, yetki ve sorumluluk alani anlamina gelir.
Ayrica Yonetmeligin 4(1)(s) maddesine gore “liman alani1”, tim kiy1
tesisleri ve demirleme de dahil olmak Uzere, her tirli liman is ve islem-
lerinin, glimrik islemlerinin, acentelik vb. islerin gergeklestirildigi deniz

ve kiyi alanlar1 anlamina gelir.

Her liman idaresinin sorumluluk alani Yoénetmeligin Ekinde belirtilmis-
tir'®. Bu alanlar oldukga genistir ve duruma gore karasular1 ve i¢ sulart
kapsar. Yeni sorumluluk alanlari kavrami, daha Once i¢ liman ve dis
liman uyusmazliginin neden oldugu karmasay: ortadan kaldirmistir. Ay-

rica liman idarelerinin enkaz kaldirma yetkilerini giiclendirmektedir®4,

12" Bkz. Liman Y&netmeligi icin 31.10.2012 tarihli ve 28453 sayili Resmi Gazete.

13 Her liman bagkanligimn idari sorumluluk alani Yonetmeligin Ek 1'inde belirtilmistir.

14 Limanlar Kanunu’nun 2. maddesi, 4922 sayih Kanunda Degisiklik Yapilmasina
Dair Kanun ve 16 Temmuz 2008 tarihli 5790 sayili Limanlar Kanununun 15. mad-
desi ile degistirilmis olup, Denizcilik Miistesarlig1 tarafindan diger yetkilerin kulla-
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Ulusal kara tlkesindeki limanlar iginde bulunan bir enkazin kaldirilmasi
da Limanlar Kanunu’nun 7. maddesi hukimlerine tabidir. Turkiye'de
sorumluluk alan1 Van Goll ile smirli ilk liman baskanligi, 6 Haziran
2005 tarihli ve 2005/9043 sayili Bakanlar Kurulu Karar1 ile kurulmus-
tur’®. Boylelikle Van Goli igindeki enkazlarin kaldirilmasinda enkaz
kaldirma hikdmleri ayn1 sekilde uygulanacaktir. Diger i¢ sularda bulu-

nan enkazlar icin genel hiikimler uygulanir.

Nairobi Sozlesmesi'nin 3(2) maddesi, Taraf Devletlerin, Sozlesme’nin
uygulanmasini, karasular1 dahil olmak (izere kendi bdlgelerinde bulunan
enkazlara genisletmelerine olanak tanimaktadir. Bu nedenle, 4. madde-
nin 4. fikrasina tabi olarak, karasularinda ve i¢ sularda bulunan enkazla-
rin kaldirilmasiyla ilgili olarak bu Sézlesme’nin getirmis oldugu ileri
hukimlerden yararlanilmaktadir. Tlrkiye'nin Nairobi Sozlesmesi’ne

taraf olmas1 durumunda bu firsat: kullanmasi faydali olur?®,
I11. TEHLIKE OLUSTURAN ENKAZLAR

Enkaz kaldirma hiktumlerini uygulamak igin enkazin can, mal ve gevre
icin tehlike olusturmasi veya seyriisefere engel olmasi gerekir. Limanlar

Kanunu’nda “risk” terimi kullanilsa da, kastedilen sey, “tehdit” veya

nimi1 dahil olmak iizere liman sinirlarinin belirlenmesine iligkin bir yonetmelik ¢ika-
rilmasi1 ongoriilmiistiir.

15 Bkz. 30.06.2005 tarihli ve 25861 sayili Resmi Gazete.

16 Nitekim Arnavutluk, Antigua ve Barbuda, Bahamalar, Belize, Bulgaristan, Kanada,
Hirvatistan, Kibris, Danimarka, Finlandiya, Fransa, Kenya, Liberya, Malta, Mars-
hall Adalar1, Hollanda, Niue, Panama, Isvec ve Birlesik Krallik, S6zlesmenin uygu-
lanmasin1 kendi karasularina uygun sekilde genisleteceklerini belirtmislerdir. Bkz.
<http://www.imo.org/en/About/Conventions/StatusOfConventions/Documents/Stat
us%20-%202018.pdf> (erisim tarihi 3 Ocak 2021).
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“tehlike” terimleridir. Seyriseferin dnlndeki engel de bir tehdit veya

tehlikedir. Cogu durumda, "enkaz" terimi bu tir tehlikeleri igerir.

"Risk™ terimi, Nairobi S6zlesmesi’ndeki "tehlike" teriminden daha esnek
ve genis anlamhidir!’. Terim, ¢evrenin korunmasi anlayis1 ve deniz gii-
venliginin maksimum duzeyde gergeklestirilmesi ile uyumludur. Ayrica
ilgili idari makamlar icin serbestlik ve esneklik sagladigi i¢in olasi

uyusmazliklar1 onleyebilir.
IV. ENKAZ KALDIRMADAN SORUMLU OLAN KIiSILER

A) DONATAN

Limanlar Kanunu’nun 7(1) maddesi, donatanin enkazin kaldirilmasindan
sorumlu oldugunu belirtmesine ragmen, "donatan™ veya "gemi isletme
mateahhidi” terimlerini tanimlamamaktadir. Ayrica, Limanlar Kanu-
nu’nda geminin sahibine atifta bulunulmamaktadir. Bu belirsizlik, uygu-
lamada ¢esitli uyusmazliklara ve karmasaya neden olabilir.

Gemi sahibinin ayn1 zamanda donatan olmasi kaydiyla, gemi maliki en-
kaz1 kaldirmakla ylUkimlidar. Aksi takdirde, enkazin kaldirilmasindan
mal sahibinin ve gemi isletme miteahhidinin sorumlu olup olmayacagi
sorusu 6nemli sorunlara neden olabilir. Bir geminin malikine Limanlar
Kanunu’nun 0nceki metninde agikg¢a atifta bulunuldugu igin gemi mali-
kinin enkazin kaldirilmasindan sorumlu oldugu konusunda higbir tered-
dit bulunmuyordu.

17" Nairobi Sozlesmesi'nin 1(5) maddesine gore "tehlike", asagidakilere yol agabilecek
bir durum veya tehdit olarak tanimlanmustir:
(a) seyriisefere bir tehlike veya engel teskil etme; veya
(b) makul olarak deniz ortamina biiyiik zararli sonuglara yol agmasi veya kiy1
seridine veya bir veya daha fazla devletin ilgili ¢ikarlarina zarar vermesinin
beklendigi durumlar.

DEHUKAMDER - Volume: 3/ Issue: 2 / Year: 2020, pp. 607 - 628



618 Enkaz Kaldirmaya Iliskin Gelismeler

7(1) maddedeki acik ifade karsisinda donatan olmayan bir gemi maliki-
nin enkazin kaldirilmasindan sorumlu tutulmast mumkin degildir. An-
cak, gemi isletme mditeahhitleri, kar elde etmek amaciyla suda kendi
adlarina bir gemi isletmeleri nedeniyle donatan sayilacaklarindan enka-
zmn kaldirilmasindan sorumlu tutulmalidirlar. Geminin bir baskasina ait
olmas1 6nemli degildir.

Turk hukukunda “donatan” terimi, 13 Ocak 2011 tarih ve 6102 sayili
Turk Ticaret Kanunu’nun (bundan bdyle “TTK” olarak anilacaktir) sa-
dece 1061(1) maddesinde tanimlanmigtir. Bu maddeye gore “donatan”,
kér elde etmek amaciyla gemiyi suda kullanan kisidir. Gemi isletmesi
muteahhidine gelince, ayn1 maddenin 2. fikrasinda bir tanim yapilmak-
tadir. Bu fikraya gore, “gemi isletmesi miiteahhidi”, kendi adina bir ge-
miyi bizzat veya bir kaptan vasitasiyla suda menfaat saglamak icin isle-
ten kisi olarak tamimlanmaktadir. Gemi isletmesi muteahhidi, sadece
Uclincu sahislarla olan iliskilerinde donatan olarak kabul edilir. Goralda-
gu Uzere, gemi isletmesi miteahhidi ayn1 zamanda donatandir. Aralarin-
daki tek fark, geminin sahipligi bakimindandir.

Bu tanimlar, Limanlar Kanunu’nun uygulanmasi agisindan 6nemli bir
temel olusturabilir. Boylelikle, gemi isletmesi muteahhidinin bir enkazi
kaldirmaktan kaginmasi onlenmis olur. Aksi takdirde, gemi sahibinin
donatan olmamasi durumunda, enkazin kaldirilmasindan yalnizca kaptan
sorumlu olur ki, bu kabul edilemez bir sonugtur.

Kanun koyucu, "donatan™ terimini pek dikkate almamistir. Enkazin kal-
dirilmasindan gemi sahibinin ve gemi isletmesi miteahhidinin miistere-
ken ve miiteselsilen sorumlu tutulmas: daha uygun olur*®

18 Nairobi Sézlesmesi’nin 10(1) maddesi, yalmzca sicile kayitli maliki enkazin kaldi-

rilmasindan sorumlu tutmaktadir. Zorunlu sigorta hiikiimleri ile birlikte dikkate al-
digimizda, enkazin kaldirilmasindan yalnizca kayithi malikin sorumlu olmasi 6zel-
likle pratik gereklere uygundur.
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Onceki metinden farkli olarak, Limanlar Kanunu’nun 7(1) maddesine
gore, acente enkazin kaldirilmasindan sorumlu degildir. Boylece, bir
tiiccarin yalnizca bagimsiz bir yardimcisi olan acente, enkaz kaldirma
gibi agir bir yukten uygun bir sekilde kurtulmustur.

B) KAPTAN

Degisiklik, dnceki metne bagli olarak, kaptanin enkazin kaldirilmasin-
dan uygunsuz bir sekilde sorumlu tutulmasina neden olmaktadir. Kaptan,
deniz hukukunda genis yetkilere ve sorumluluklara sahip olsa bile, yal-
nizca bir donatan tarafindan istihdam edilen bir gemi adamidir. Hukuki
statlistl, boyle bir yaptirimin uygulanmasina hak vermez. Gemi, kendi
kusuru sonucu enkaz haline gelse bile kaptanin enkazin kaldirilmasindan
sorumlu olmasi biylk bir haksizliga neden olur. Cogu olaylarda kaptana
ulagilamaz. Ayrica, kaptanin mali durumu nedeniyle yasal islemlerden

basarili bir sonug alinmasi olas1 degildir.
V. ENKAZ KALDIRMA PROSEDURU
A) ENKAZIN BELIRLENMESI

Limanlar Kanunu’nda agikga belirtiimemesine ragmen, liman baskanligi,
oncelikle bir geminin, gemideki esyanin veya diger herhangi bir nesne-
nin Limanlar Kanunu kapsaminda enkaz héline gelip gelmedigini hem
hukuken hem de teknik olarak belirlemelidir. Daha sonra, enkazin, kaldi-
rilmadan 6nce olusturabilecegi herhangi bir tehlikeyi en aza indirmek
icin enkazin isaretlenmesi, yerinin tespit edilmesi ve isiklandirilmasi gibi
gerekli tim Onlemleri alir. Ayrica liman idaresi, enkazin niteligi ve yeri

konusunda denizcilik camiasini tim uygulanabilir araglarla uyarmalidir.
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B) BILDIRIM VE SURE

Bir enkazin belirlenmesinin ardindan liman baskanligi, enkazi1 kaldirmak
icin kirk bes glini gegmeyen makul bir sire belirler. Ancak teknik veya
meteorolojik gerekler nedeniyle ilgili kisilerin bu sureye itiraz etmesi
durumunda liman baskanlig1 kirk bes guinii gegmemek Uzere ek sire ve-
rebilir. Nihayetinde enkazin en fazla doksan gun iginde kaldirilmasi ge-
rekmektedir.

Boyle bir siire verilmesi uygun degildir. Enkazin bulundugu yer, meteo-
rolojik kosullar ve enkazin niteligi gibi bircok faktor enkazin kaldirilma
stresini ve yontemini etkileyebilir. Somut olayin kosullarina baglh ola-
rak, enkazin kaldirilmasinin en fazla doksan gin icinde tamamlanmasi
mudmkin olmayabilir. Bdyle bir durumda Limanlar Kanunu’nda ne yapi-
lacagina dair bir hiikim yoktur. Buna gore dnceki metinde oldugu gibi

takdir yetkisinin liman baskanina birakilmasi daha uygun olur.

Turk bayrakli gemilerin enkaz haline geldigi varsayildiginda, donatan
veya kaptana haber verilmesi yeterlidir. Yabanci bayrakli gemilerle ilgili
olarak, sicil devletinin makamlarinin yani sira gemi maliki ve kaptan da
haberdar edilmelidir. Bayrak devletine bildirimde bulunulmasi zorunlu
degildir®. Ancak sicil devletinin bayrak devletinden farkli olmas: halin-

de, enkaz kaldirmanin ilgili devletler arasinda glivenli ve koordineli bir

19 Herhangi bir yabanci gemi siciline kayith yabanci bayrakli gemiler veya yabanci
bayrakli gemiler igin ilgili makam muhtemelen s6z konusu devletin biiyiikelgiligi
veya konsoloslugudur.
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sekilde yapilmasini saglamak i¢in hem bayrak devleti hem de tescil dev-

letinin ilgili makamlarma bildirimde bulunulmasi faydali olur®.

Limanlar Kanunu’nda tebligat yontemine iliskin bir agiklik olmadig1 i¢in
tebligatin 11 Kasim 1959 tarihli ve 7201 sayili Tebligat Kanunu hikim-
lerine gore yapilmasi gerekmektedir. Bu yontem, enkazin hizli ve giiven-
li bir sekilde kaldirilmasi amacina uymamaktadir. Enkaz kaldirma isle-
minin bir an 6nce baslatilmasi igin 6ncelikle bildirimin yerine getirilmesi
gerekmektedir. Limanlar Kanunu’nun 7(1) maddesi, bir bildirim gerekli-
ligine atifta bulunmasina ragmen, bildirimin nasil yerine getirilecegine
dair herhangi bir hikim icermemektedir. Limanlar Kanunu, sadece ilgili
kisilerin adreslerinin bilinmedigi durumlarda tebligatin ilan usuliine gore

yerine getirilmesi gerektigini 6ngérmektedir.

flanen tebligat usulii agisindan Limanlar Kanunu, Tiirk bayrakli gemiler
ile yabanci bayrakli gemiler arasinda gereksiz bir ayrim yapmaktadir.
Enkaza doniisen yabanci bayrakli geminin donataninin ve kaptaninin
adresleri bilinmiyorsa, bildirim herhangi bir uluslararasi denizcilik bl-
teninde yayimlanir. TUrk bayrakli gemilerle ilgili olarak, tebligat, ulusal
diizeyde dagitilan ve tiraj1 100.000 olan herhangi bir gazetede yapilir. Bu

ayrim herhangi bir makul gerekceye dayanmamaktadir.

20 Nairobi Sozlesmesi'nin 5(1) maddesine gore etkilenen devletin bayrak devletine
bildirimde bulunmasi gerekmese de, eger bir Taraf Devlet ayni zamanda bayrak
devleti ise geminin kaptani ve isleteni o gemi enkazla sonuglanan bir deniz kazasina
karistiginda etkilenen devlete gecikmeksizin rapor vermelidir. Nairobi Sézlesme-
si’nin 1(10) maddesi uyarinca "etkilenen devlet", enkazin S6zlesme alaninda bu-
lundugu Devlet anlamina gelir.
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lgili kisilerin adresleri bilinmiyorsa veya bilinen adreslerine yapilan
tebligat kisilere ulasmamaissa, ilanen tebligat usulli uygulanmalidir. So-
run, ¢ogunlukla bilinen adreslere tebligat yapmanin mimkin olmadig:
durumlarda ortaya ¢ikmaktadir. Cogu durumda, enkaz haline gelen ge-
minin kaptani ve donataninin isimlerine ve adreslerine ulagmakta her-
hangi bir zorluk yasanmamaktadir. Bu bilgiler bayrak devletinden, sicil
devletinden veya Uluslararas1 Denizcilik Orgiti'nden kolayca elde edi-

lebilir.

Ilanen tebligat usuliiniin TUrk bayrakli ve yabanci bayrakli gemiler igin
farkl1 bir sekilde uygulanmasi dogru degildir. Hem herhangi bir uluslara-
ras1 denizcilik bilteninde hem de ulusal diizeyde dagitilan ve 100.000
tirajli herhangi bir gazetede yayin yoluyla ilan verilmesi, enkazin derhal
kaldirilmasi1 amacina katkida bulunabilir. Bu durumda, tim denizcilik
camiast enkazdan haberdar edilebilir. Ayrica, enkazin kaldirilmasi ve

olasi satisinda daha fazla basvuranin ortaya ¢ikmasi beklenebilir.

Limanlar Kanunu’nun 7. maddesi, enkazin haczedilmesi halinde, keyfi-
yetin liman baskani tarafindan ilgili icra dairesine bildirilmesini sart
kosmaktadir. Bu tir bir bildirim, islerin genel gidisine ve usule uygun-
dur. Nitekim bu hikim olmasa bile, liman baskaninin genel hukimler
uyarinca yapilan iglemler hakkinda icra dairesine bildirimde bulunmasi

gerekecektir.
C) ENKAZIN KALDIRILMASI

Kendilerine bildirim yapilan kisilere ulagsmanin mimkin olmamasi veya

bu kisilerin verilen sure iginde enkazi kaldirmaktan kaginmalar1 halinde,

DEHUKAMDER - Cilt: 3/ Say:: 2/ Yil: 2020, s. 607 - 628



DEMIR 623

liman baskani bizzat veya UGg¢lncl sahislar araciligi ile enkazi kaldirma,
satma veya imha etme hakkina sahiptir. Kendilerine bildirim yapilan
kisilere gercekten ulasilip ulasilmamasi onemli degildir. Onemli olan
sadece tebligat usuliini tamamlamaktir. Tebligat usuliiniin yerine geti-

rilmesine ragmen, bu kisiler enkazi kaldirmaktan kagiabilirler.

Enkazin satis1 veya imhasi?! ayn1 zamanda enkazin kaldirilmas: anlami-
na gelmektedir. Enkazin satisi, enkaz kaldirmada 6nemli bir alternatif
olarak gorilmektedir. Sorumlu kisiler tarafindan kaldirilmayan bir enka-
zin somut olay sartlarinda satis1 pratik ve basit bir yéntemdir. Boylelikle,
enkazdan maksimum yararlanma niyetiyle olasi alicilarin enkazin kaldi-

rilmast igin derhal harekete ge¢mesi beklenir.
VI. ENKAZIN SATISI

Enkaz, liman baskani tarafindan kaldirilirsa, kaldirma masraflarinin kar-
stlanmasi i¢in enkazin satilmasi gerekebilir. Cogu durumda enkazin sati-
s1 gereklidir. Onceki hikiimlerin aksine, satis islemi Maliye Bakanlhig
Maliye Mudurlikleri tarafindan degil, liman idaresi tarafindan bizzat

yuratalr.

Enkazin satisina iligkin tim masraflar Ulastirma ve Altyap1 Bakanligi
Doner Sermaye Isletme Miidiirliigii (bundan bdyle “Déner Sermaye”

olarak anilacaktir) bitgesinden karsilanmaktadir. Satiga ait tim masrafla-

2L Nairobi S6zlesmesi'nin 1(7) maddesinde, "kaldirmanm" bir enkazin yarattig: tehli-
kenin her tiirlii 6nlenmesi, hafifletilmesi veya ortadan kaldirilmasi anlamina gelece-
gi ve "kaldirmak", "kaldirtlmis" ve "kaldirilmakta" terimlerinin buna gére yorumla-
nacag belirtilmektedir. Bu nedenle, teknik olarak gerekliyse, bir enkazin yok edil-
mesi ayni1 zamanda enkazin kaldirilmasi: anlamina da gelmektedir.
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rin Doner Sermaye tarafindan karsilanmasi, enkazin hizli bir sekilde

kaldirilmasim kolaylastirmaktadir??,

Limanlar Kanunu’nun 7(2) maddesinde liman baskaninin satis prosedu-
rinl nasil yiiriitecegine dair herhangi bir acgiklama bulunmamaktadir.
Limanlar Kanunu’nun 7(4) maddesinde Ulastirma ve Altyap:1 Bakanli-
g1’'nin 7. maddenin uygulanmasina iligkin dizenleme yapma yetkisine
sahip oldugu belirtilmekle birlikte, bu yonetmeligin nasil uygulanacagi
belirsizdir. Maliye Bakanligi Milli Emlak Genel Midiirliigii'niin enkaz
kaldirmaya iligskin kabul ettigi 4 Ocak 1990 tarihli ve 158 sayili Genel
Teblig halen yirirliiktedir?. Limanlar Kanunu’nun 7 (1) maddesi dog-
rudan liman idarelerine satis yetkisi verdiginden, Genel Tebligin ¢ogu
hikmu gegersizdir. Bu nedenle 158 sayili Genel Tebligin yerine yeni bir

teblig ¢ikarilmas1 gerekmektedir.

Satis yonteminin belirlenmesinde Limanlar Kanunu’nda agik bir hikim
bulunmadigindan genel hikiimler uygulanir. Buna gére liman bagkani, 8
Eylul 1983 tarihli ve 2886 sayili Devlet Kamu ihale Kanunu’na gore
satis islemlerini yUrtir. Ancak, bu kanunun uygulanmasi, enkazin der-
hal kaldirilmasi amaciyla ¢elismektedir. Satis dahil olmak Uzere enkazin

kaldirilmasiyla ilgili tum iglemlerin kamu ihale mevzuatindan istisna

22 Doner Sermaye’nin gorevleri, 1 Kasim 2011 tarih ve 655 sayili Ulagtirma, Denizci-

lik ve Haberlesme Bakanliginin Teskilat ve Gérevlerine Iliskin Kanun Hiikmiinde
Kararnamenin 21(1) maddesinde belirtilmistir. Bu maddenin (d) fikrasina gére D6-
ner Sermaye, gerek gormesi hélinde, Bakanlik kapsaminda kiraya verme, hizmet
alma ve glimriik vergilerinin diisiirilmesi i¢in mal satin alma yetkisine sahiptir. En-
kaz kaldirma, Bakanliga bagl liman idaresinin yetkileri iginde oldugundan bu
hiitkmiin uygun oldugu diistiniilmektedir.

Genel Teblig i¢in, bkz. <http://kurumsal.milliemlak.gov.tr/Sayfalar/mevzuat/idari-
duzenlemeler/genel-tebligler.aspx> (erigim tarihi 09 Aralik 2020).
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edilmesi ve liman idaresinin mizakere yoluyla TTK'nin 1387. madde-

sinde oldugu gibi yetkili kilinmas1 uygun olur.

Satigin bir sonucu olarak, enkazin alicisi enkazin milkiyetini alicis1 tim
yukumluliklerden arindirilmis olarak kazanir. Bu, zorunlu satisin dogal
bir etkisidir. Limanlar Kanunu’nda bdyle bir agiklik olmasa bile sonug

degismezdi.

Alacaklilar tarafindan baslatilan yasal takipler, liman baskanliginin en-
kaz kaldirma proseduriind ylritmesini engellemez. Limanlar Kanu-
nu’nun 7. maddesi uyarinca yapilan sati, kendine 6zgudir ve adli satis-
tan farklidir. Bununla birlikte, liman baskanligi ve adli makam, her iki
satig proseduriind birlikte koordinasyon icinde yurutmelidir. Erken so-
nuglanan bir satis prosedirii mutlaka digerini etkileyecektir. Buna gore

biri erken bitirilirse digeri diisecektir.

Liman baskanligi, adli makamlardan dnce satisi sonuglandirirsa, oncelik-
le enkazin satis degerinden, enkazin kaldirilmasi ve satilmasi nedeniyle
olusan giderlere esit tutar1 DOner Sermaye’ye gelir olarak kaydeder. Da-
ha sonra bakiye tutarin1 dava veya icra dosyasina aktarmasi gerekir. Adli
makamlar, genel hiikiimlere gore, talep edenlere satis hasilatini, gerekir-
se sira cetveli hazirlayarak paylastirir. Paylastirma yapildiktan sonra
kalan tutar hak sahiplerine iade edilir, ancak Doner Sermaye’ye gonde-

rilmez.

hukuki takip, digerinden ©once sonug¢landirilmigsa, ilgili adli makam,
liman baskanlig1 tarafindan yapilan harcamalara esit bir tutar1 satis dege-

rinden diiserek liman baskanligi hesabina gondermek zorundadir. Bunun
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nedeni, satis dahil olmak Uzere enkaz kaldirma giderlerinin imtiyazl
veya imtiyazsiz olup olmadigina bakilmaksizin, diger tum taleplere gore

oncelikli olmasidir.

Enkaz (izerinde herhangi bir hukuki takip bulunmayan hallerde, enkazin
kaldirilmasi ve satilmasi nedeniyle olusan giderlere esit tutar Doner
Sermaye hesabina gelir olarak kaydedilir ve daha sonra bakiye tutar1 hak
sahiplerine 6deme yapmak icin DOner Sermaye’nin vadeli mevduat he-
sabma aktarilir. Ancak, hak sahiplerinin bes yil icinde Doner Serma-
ye’ye basvurmalar1 gerekir. Bakiyenin vadeli hesaba aktarilmasi uygun
degildir; ¢link(l boyle bir bakiye icin vadeli hesab1 transfer, hak sahiple-
rinin menfaatlerine zarar vermektedir. Bunun yani sira, s6z konusu sure
islevsel degildir. Hak sahiplerinin enflasyondan zarar gérmemesini sag-
lamak icin, TTK'nin 1386(4) maddesinde oldugu gibi Doner Sermaye
mevduat hesabi yerine bakiyenin tcer aylik faiz getiren bir tasarruf he-

sabina yatirilmasi uygun olur.

7(2) maddenin 4. cimlesine gore, liman bagkanligi satis islemine basla-
diktan sonra, bu isleme kars1 agilan hicbir dava veya itiraz satis1 durdur-
maz. Bu hikum, mahkemelerin enkazin kaldirilmasiyla ilgili herhangi
bir ihtiyati tedbir karar1 verme yetkisine sahip olmadigi ve bu hikmiin
enkazin kaldirilmasini hizlandirmak igin kabul edilmis oldugu anlamina
gelmektedir. idari makamlara yapilan basvuru veya itirazlarin satislari
durdurmamasi uygundur; ancak mahkemelerin herhangi bir ihtiyati ted-
bir karar1 verme yetkisine sahip olmadigina iliskin bu hikim 18 Ekim
1982 tarihli ve 2709 sayili Tirkiye Cumhuriyeti Anayasasi'nin 125(5)
maddesi ile ¢elismektedir. Bu maddeye gore, bir idari islemin uygulan-

DEHUKAMDER - Cilt: 3/ Say:: 2/ Yil: 2020, s. 607 - 628



DEMIR 627

masi, telafisi ¢ok zor veya imkansiz zararlara neden olacaksa ve ayni
zamanda bu eylem agik¢a hukuka aykir1 ise, nedenleri belirtilerek yi-
ritmenin durdurulmasi karar1 verilebilir. Ayn1 maddenin 6. fikrasinda
kanunun, olaganiistii hal, sikiyonetim, seferberlik ve savas hallerinde ve
millT glvenlik, kamu duzeni ve halk saglig: gibi sebeplerle yiritmenin
durdurulmas: kararin1 kisitlayabilecegi belirtilmektedir. Enkazin kaldi-
rilmasinin belirtilen sartlara girmemesi nedeniyle Anayasa Mahkemesi,

7(2) madde, 4. cimle hikmuni iptal edebilir.
SONUC

Degisiklik, genel olarak liman idarelerinin enkazin kaldirilmasina iliskin
yetkilerini 6nemli dlctde guclendirmekte ve agikliga kavusturmaktadir.
Bu degisiklikle birlikte, enkaz kaldirma artik liman sahalariyla sinirli
degildir ve karasular1 dahil olmak Uzere, liman idarelerinin idari sorum-
luluk sinirlart iginde bulunan tum enkazlar 7. maddenin hikiimlerine
tabidir. Ayrica, sadece seyriisefere engel teskil eden enkazlar degil, ayni
zamanda can, mal ve cevre igin tehlike olusturan tum enkazlar da Li-

manlar Kanunu’nun uygulama kapsamina girmektedir.

Degisiklik, bu ileri diizenlemelere ragmen, 6zellikle uygulama kapsami,
enkaz ve donatan terimlerinin anlami, enkazin satis prosedirii ve uygu-
lamada ¢esitli uyusmazliklara neden olabilecek tebligat yontemi agisin-
dan sistematik olarak eksiktir. Ayrica, Degisiklik metninin hazirlanma-
sinda Nairobi S6zlesmesi hikimleri dikkate alinmamis ikenTUrkiye s6z
konusu Sozlesme’ye taraf olma ¢abalarina devam etmektedir. Buna gore,

Turkiye Nairobi Sozlesmesi’ne taraf oldugunda ve ozellikle Sozles-
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628 Enkaz Kaldirmaya Iliskin Gelismeler

me’nin uygulanmasii karasular1 dahil olmak Gzere kendi Ulkesine tes-
mil ettiginde, Limanlar Kanunu hikimlerini Nairobi Soézlesmesi’nin
hiktmlerine uygun olacak sekilde yeniden diizenlemek zorunda kala-

caktir.
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