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ABSTRACT

The purpose of this paper is to evaluate the criminalisation of seafarers

in the event of a maritime accident under the rules of international mari-

time law. There are many cases where seafarers suffer from unfair tre-

atment; such as detention of seafarers due to pollution of the sea and

arrest of seafarers as witnesses in criminal prosecutions. Additionally, in

many cases, seafarers are put into prison as scapegoats. This situation is

an apparent breach of fair trial principle of law. International Maritime

Organisation has amended the Guidelines on Fair Treatment of Seafarers
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in the event of Maritime Accident which is examined extensively. This
paper has analysed critically many cases including "The Prestige” and

"The Tasman Spirit" cases.

Keywords: Seafarers, Fair Treatment, International Maritime Organisa-

tion, Guidelines, Maritime Accident.

oz

Bu ¢aligmanin amaci bir deniz kazas1 durumunda gemiadamlarinin ulus-
lararast deniz hukuku mevzuati kapsaminda suclu sayilip sayilmadikla-
rin1 incelemektir. Gemiadamlarinin, deniz kirlenmesi durumunda gozal-
tina alinmalar1 ve cezai kovusturmalarda tanik olarak tutuklanmalar1 gibi
adil olmayan uygulamalara maruz kaldigi bircok dava bulunmaktadir.
Buna ek olarak birgok davada gemiadamlar1 giinah kecisi olarak hapse
atilmaktadir. Bu durum hukukta adil yargilama ilkesini agikca ihlal et-
mektedir. Uluslararas1 Denizcilik Orgiitii tarafindan diizenlenen Deniz
Kazalarinda Gemiadamlarina Adil Muamele Yapilmasina Dair Rehber
Kurallar kapsamli bir sekilde incelenmistir. Bu ¢alismada "Prestige™ ve

"Tasman Spirit" davalar1 dahil olmak {izere bir¢ok dava analiz edilmistir.

Anahtar Kelimeler: Gemiadamlar1, Adil Muamele, Uluslararasi Deniz-

cilik Orgiitii, Rehber Kurallar, Deniz Kazalar1.
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INTRODUCTION

Shipping is inevitable for international commerce and the global eco-
nomy. Currently, around 80 per cent of international trade is carried by
seal. It is apparent that the global economy relies fundamentally on a
strong and dynamic shipping industry. Moreover, Dimitrova suggests
that every country should involve shipping in the process of selling what
it produces and acquiring what it needs. Therefore, no single country can
be dependent only on its own domestic resources?. Therefore, the global
economy and international commerce depend utterly on the services of
seafarers. However, there is a huge gap today between how little seafa-
rers are recognized and appreciated for the role they play in society - and
how much they are relied upon. Shipping is essential to the world - but
there would be no shipping without seafarers. Consequently, the sig-
nificance of the maritime sector should not be underestimated and the

human element of the industry should be respected and given priority®.

Nowadays, it quite common to see crew members of a ship from diffe-
rent countries and different cultural backgrounds. However, until the
mid - twentieth century, seafarers often originated from the same country
or even the same city. Because of this shipping tradition, the vessel was

often run under national laws which were enforced on an international

1 United Nations Conference on Trade and Development (UNCTAD), Review of
Maritime Transport, 2015.

2 Dimitrova, D. - Blanpain, R.: Seafarers' Rights in the Globalized Maritime Industry,
2010, p. 16.

3 Balbaa, A.: “Protecting Seafarers’ Rights-The Need to Review the Implementation
of the ISPS Code”, College of Maritime Transport and Technology Arab Academy
for Science, 2005, p. 6.

DEHUKAMDER - Volume: 3/ Issue: 1/ Year: 2020, pp. 19 - 44



22 Fair Treatment of Seafarers in the Event of a Maritime Accident

level. Subsequently, the tradition evolved with the start of containeriza-
tion and technological developments in the industry. Individual ship
owners have been replaced by multinational companies. Accordingly,
those companies started to recruit seafarers from different countries and
backgrounds on the same ship. While national laws were the primary
source of shipping, the demand for international standards has increased
in the industry. Consequently, this process is accompanied by the inter-
nationalization and deregulation of maritime law, and the modification
of seafarers’ rights internationally. The complexity of the situation is

described by Fitzpatrick and Anderson:

“It is not unusual for a seafarer to work on a vessel registered in a foreign
country, sailing on the high seas and calling at ports in countries other
than that of her flag, owned by citizens of yet other countries, insured in
other countries, perhaps chartered by interests in other countries, mana-
ged by a company in another country, and carrying cargo owned by citi-

zens of other countriess.”

It is evident that seafarers come under the jurisdiction of many different
states, each with their own laws and legal regulations, as they transport
goods from port to port. Thus, an international framework is required to
regulate all the issues related to international seafarers in order to ensure
consistency, considering the different legal systems. As a result, a num-
ber of international conventions, covering a range of issues in shipping,

and particularly on seafarers, have been adopted by, among others, the

4 Couper, A.: “Implications of Maritime Globalization for the Crews of Merchant

Ships”, Journal for Maritime Research, 2000, Vol. II, Iss. I, p. 4.
5 Fitzpatrick, D. - Anderson, M.: Seafarers' Rights, 2005, p. 3.
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International Labour Organisation (ILO) and the International Maritime
Organisation (IMO).

I.  INTERNATIONAL LEGAL FRAMEWORK

The IMO, a specialized agency of the United Nations (UN), sets interna-
tional standards through numerous conventions and guidelines which
have a direct impact on seafarers’ living and working conditions. The
ILO also regulates employment issues and the working conditions of
seafarers. More than fifty conventions regarding the protection and wel-
fare of seafarers have been adopted by the ILO since its establishment®.
The last, but possibly the most important, main convention in this area is
the Maritime Labour Convention (MLC - 2006) which is also known as

the fourth pillar” of international maritime law.

The unfair treatment of seafarers and their subsequent criminalization
without sufficient supporting evidence is against several international
conventions which recognise “human rights”. First of all, the detention
of seafarers or crew members, due to not fulfilling their contractual du-
ties, is assessed by the International Covenant on Civil and Political

Rights (entered into force 1976 - the Covenant has 147 state parties).

& These ILO conventions cover a wide range of issues, such as; forced labour, free-
dom of association and protection of the right to organize, right to organise and col-
lective bargaining, equal remuneration, abolition of forced labour, discrimination,
minimum age, elimination of the worst forms of child labour, etc. Available at: <
<https://www.ilo.org/global/standards/subjects-covered-by-international-labour-
standards/seafarers/lang-- en/index.htm>, (accessed on: 3 July 2016).

" The other pillars are the International Convention for the Safety of Life at Sea (SO-
LAS-1974), Standards of Training, Certification and Watchkeeping Convention
(STCW), and International Convention for the Prevention of Pollution from Ships
(MARPOL 1973/78).
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According to article 11 of this Covenant, “No one shall be imprisoned
merely on the ground of inability to fulfil a contractual obligation”. Se-
condly, the Universal Declaration of Human Rights (1948) sets a general
benchmark for all “human beings” around the world, which further pro-
vides workers with particular rights, such as being equal, being treated
with dignity and having fair judicial proceedings. Thirdly, International
Convention for the Prevention of Pollution from Ships (MARPOL 1973
/ 78) was adopted by the International Maritime Organisation in order to
reduce the pollution of the oceans. The MARPOL regulation distinguis-
hes between the accidental discharge of oil and the intentional discharge
of oil. According to article 11(d) (i), seafarers are protected from crimi-
nal prosecution so long as they do not intend to cause damage and take
all reasonable precautions to prevent or minimize the discharge of oil.
Nevertheless, if seafarers do not act with due diligence, and they are
found to be at fault, they would be liable for the potential consequences
of a discharge. Furthermore, according to MARPOL, a custodial senten-
ce is not possible for pollution which occurs outside of the territorial sea.
Last but not least, “prompt release of vessels and crews” regulated by
article 292 of the United Nations Convention on the Law of the Sea
(UNCLOS - 1982). Additionally, there has been some modification in
the International Convention for the Safety of Life at Sea (SOLAS -
1974). The Maritime Safety Committee (MSC) has adopted the Causa-
lity Investigation Code (the Code) in 2008 in order to clarify more preci-
sely maritime causalities. The Code includes a specific chapter on the

treatment of seafarers called as “Obtaining Evidence from Seafarers”.
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This article stipulates an inspection mechanism for situations where the

state party practices the convention incorrectly.

Available conventions have theoretically addressed many problems.
However, since the implementation rate is too low for the majority of
those conventions, seafarers remain unprotected by law®. Consequently,
a lack of internationally applicable standards causes the unfair treatment
of seafarers. For instance, seafarers are treated fairly in a country which
has adopted fifteen international conventions related to seafarers, whe-
reas others, in a country which has adopted only three conventions, are
treated unfairly. Furthermore, the greatest difficulty faced by seafarers is
the fact that their legal rights are often hard to discern, as are the juris-
dictions in which these rights can be enforced. Even though non - go-
vernmental organizations such as International Chamber of Shipping
(ICS), International Transport Workers Federation (ITF) and Seafarers’
Right International (SRI) make an effort to protect the rights of seafa-
rers, individual nations have mostly not adhered to these conventions
which affect the fair treatment of the crew members. Thus, seafarers’

rights and interests are frequently ignored or infringed upon®.

As the nature of shipping bears danger and risks, seafarers have to un-

dertake their work diligently so as not to take part in a maritime acci-

8 The implementation rate among ILO members is generally 15 per cent. Bauer, P. J.
"The Maritime Labour Convention: An Adequate Guarantee of Seafarer Rights, or
an Impediment to True Reforms?", Chicago Journal of International Law, 2008,
Vol. 8, Iss. 2, p. 9.

® Li, K. X. - Ng, J. M.: "International Maritime Conventions: Seafarers' Safety and
Human Rights", Journal of Maritime Law and Commerce, 2002, Vol. 33, Iss. 3, p. 385.
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dent. In the case of an accident, claims will most likely be made against
them. In the process of a prosecution, seafarers should be treated fairly.
However, there is a growing trend of injustice in the treatment of seafa-
rers globally, especially after a maritime accident causes an environmen-
tal disaster. Additionally, there is a trend in the maritime community to
criminalize seafarers unfairly in high profile causalities, especially those
resulting in environmental disasters'®. The main objective of the crimi-
nalization of seafarers is suggested to be the prevention of further mari-
time accidents. However, seafarers’ welfare organisations are concerned
about how the detention of crew members, who mostly do not contribute

to an accident, can aid in the protection of the world oceans?

Il. CRIMINALIZATION OF SEAFARERS

Seafarers are very particular type of maritime workers. According to
many scholars and practitioners, they are the most valuable, but, at the
same time, the most vulnerable resources of the maritime industry.
Owing to the global nature of shipping, seafarers are defined by the IMO
as a special category of workers. Therefore, seafarers are in need of spe-
cial protection when facing criminal prosecution in order to have access

to fair trials'?®.

The term “criminalization of seafarers” is often used as a blanket term to

describe the denial of procedural rights and human rights of seafarers in

1 Murray, O.: “Fair Treatment of Seafarers-International Law and Practice”, The
Journal of International Maritime Law, 2012, Vol. 18, p. 152.
1 LEG 106/15, Jan 22, 2019.
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the investigation and prosecution of maritime incidents'?. Criminaliza-
tion of seafarers can be divided into two categories; the first and most
common is treating pollution incidents as criminal acts, significantly in
cases involving pollution of the sea. The second is the denial of procedu-
ral rights to seafarers, which causes unfair treatment. Seafarers generally
are not informed about their rights of access to legal advice, availability

of interpretation services and fair treatment during criminal prosecution.

A)DETENTION OF SEAFARERS DUE TO POLLUTION OF THE
SEA

It is widely accepted that criminal liability is a proper punishment for
intentional and reckless acts of pollution. Nevertheless, the shifting of
responsibility onto the individual crew members who just happen to be
on the ship during the accident is unfair and improper. Although interna-
tional law guarantees that seafarers ought not to be detained, even in the
case of accidents caused by negligence®®, national laws of many states
do not comply with those regulations. Consequently, there are many
examples of high - profile cases where seafarers are treated unfairly.
Two of the most well - known incidents of mistreatment of seafarers are
the oil pollution cases of “The Prestige” off the coast of Spain in 2002
and “The Tasman Spirit” off the coast of Pakistan in 2003 will be expla-
ined to illustrate the issue clearly. Those two cases, although surely not

12 Kirby, S. M.: "The Criminalization of Seafarers Involved in Marine Pollution Inci-
dents", Company of Master Mariners of Canada International Conference, 2011, p. 22.
13 Article 230 of the United Nations Convention on the Law of the Sea 1982.
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the first of their kind, are prime examples of the problem in the last two

decades.
1- The Prestige Accident®, 2002, off the coast of Spain

The Prestige was built in 1976 as a single - hull oil tanker. The captain
of the Prestige had managed to evacuate the seafarers before it sank and
he worked very hard to save the ship as well. Even though the captain
requested permission to anchor the ship in order to transfer its cargo of
oil to another ship from the Port Authority, he was refused repeatedly.
Consequently, the vessel split in two, due to the heavy weather, when it
was located in the middle of the sea 140 miles off Spain’s coast, in No-
vember 2002. This caused environmental disaster and economic damage.
Almost all Spanish coasts were affected by the disaster. Moreover, thou-
sands of birds and sea animals died, as a result. The professionals clai-
med that, if the Spanish authorities had allowed the vessel to be towed to
the port, the environmental damage would not have been as widespread

as it was.

After the accident and pollution of the sea, very strong public and media
pressure was put on the judicial system. Accordingly, criminal prosecu-
tion started immediately after the accident occurred in Spain, under Spa-
nish law. The captain was interrogated and imprisoned immediately. He

was jailed for three months. After three months, he was released on bail

14 EWCA 2792 Civ. 333, [2015], Court of Appeal (Civil Division) on appeal from the
High Court of Justice Queen’s Bench Division (Commercial Court), Mr. Justice
Hamblen [2013] EWHC 3188 (Comm).
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for the amount of 3,000,000 Euros, which was paid by the P&I Clubs®®.
However, he was not permitted to leave the country until March 2005,
since he was under an obligation to pay daily visits to the Spanish police.
Finally, he returned to his country, two years after the incident. Nevert-
heless, he had to report bi - weekly to Greek authorities for a long time.

2- The Tasman Spirit'6, 2003, off the coast of Pakistan

The vessel ran aground, near to the coasts of Karachi, Pakistan with a
cargo of 67,000 tons of oil on 28 July 2003. Although there had been
many attempts to save the vessel, the vessel split into two. Eight seafa-
rers, including the captain and the master of the salvage vessel, called as
“Karachi Eight”, were detained in Pakistan. Although, according to the
Director - General of Ports and Shipping of Pakistan, the Karachi Eight
were not at fault, they faced criminal charges®’. In this case, the Karachi
Eight were detained for two reasons; as “material witnesses” and for
“security” (hostages) to secure the expected compensation from the insu-
rer. There had been a negotiation period between Pakistan and the P&l
Club of the ship. Finally, the seafarers were released after nine months
of being detained.

B) SEAFARERS AS SCAPEGOATS

The Prestige had been a major example of “scapegoating” the master for

the environmental pollution. In the case of huge environmental pollution

15 International Group of Protection and Indemnity (IGP&lI).
16 LEG 89/9, August 20, 2004.

17 “The Criminalization of Seafarers-From master mariner to master criminal”, Gard
News - Insight, Feb 1, 2005, S. 177, (accessed on 14 Dec 2019).
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due to a maritime accident, it can be expected that political pressure will
often be put on state authorities to find the person(s) who are responsible
for the accident. States tend to announce the seafarers as “scapegoats”, in

order to direct the attention of media. As Kyriaki states

“[...] seafarers might easily become scapegoats as they are the ones who
tend to be readily identified and primarily exposed to media and public
criticism.”18

Consequently, there are many victims of coastal states since they easily
arrest or detain the seafarers for a long time as scapegoats, and most of
the time without clear evidence®®.

As can be seen in the above two cases, detention of seafarers in the event
of maritime accidents is quite immediate, according to the national law
of the countries where the accident occurred. However, the restriction of
someone’s freedom is not that easy under the international conventions.
Fundamental provisions to detain or compensate the shipmaster and sea-
farers are included in the UNCLOS and MARPOL. Moreover, in the
89th Legal Committee Meeting of the IMO?, it was emphasised that
unwarranted detention is a violation of basic human rights. Derogation
from certain obligations of the Universal Declaration of Human Rights is
likely to have severe consequences for seafarers?'. On the other hand, the
aftermath of a detention, arrest, or imprisonment is regulated by the Gu-
idelines. Therefore, the domestic law of countries should consider both

18 Kyriaki, M.: "Employment of Seafarers in the EU Context: Challenges and Oppor-
tunities”, Marine Policy,2008, Vol. 32, Iss. 6, p. 1045.

19 Gold, E.: “The Fair Treatment of Seafarers”, WMU Journal Maritime Affairs, 2005,
Vol. 2, Iss. 4, p. 129.

20 LEG 89/9, August 20, 2004.

2L LEG 89/9, August 20, 2004.
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internationally agreed principles and the guidelines for the treatment of
seafarers while conducting investigations after a maritime accident.
C) SEAFARERS AS WITNESSES IN CRIMINAL
PROSECUTIONS

Although witness statements would be very important for a fair trial, this
evidence should not prevent seafarers from conducting their work.
However, in many major maritime accidents, witnesses have experien-
ced being held for several weeks, sometimes even more than a month, in
order to give oral testimony to the courts. When crew members are not
found to be guilty or at fault, then they are often held as “material wit-
nesses” under the domestic law of the country??. The survey conducted
by Seafarers’ Rights International (SRI) has some important illustrations

on the issue®.

According to the results of the survey, seafarers who had been witnesses
in criminal prosecutions demonstrated that some 57% of them were ob-
liged to stay in the country where the prosecution was held just because
they were witnesses?*. There is also a huge concern about the treatment
of seafarers, when they are stopped from sailing to appear as witnesses
in a court. 42% of crew members who had been witnesses in criminal
prosecution stated that they had been treated fairly; however, 58% of
crew members were not happy with the treatment by the legal authori-

ties. In other words, if a crew member had been taken from a group of

2 Gold, 130.

23 Seafarers’ Rights International, SRI Survey on Fair Treatment of Seafarers, 2018, p.
26 (accessed on Dec 26, 2019).

24 Survey, 28.
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crew members who had been held as witnesses, the likelihood of being
treated unfairly would have been 1.3 times higher than being treated

fairly.
D) OTHER ISSUES

The detention of seafarers may be motivated by different reasons. For
instance, seafarers may be detained as “material witnesses”, “scapego-
ats” or; for “security” to ensure the compensation from the ship - owner
or insurer?®. The coastal states are likely to detain crew members for
financial reasons. As an example, in the case of the Tasman Spirit, one
of the reasons for the detention of the Karachi Eight was to secure future
compensation. Even though article 11 of the International Covenant on
Civil and Political Rights suggests that “no one shall be imprisoned me-
rely on the grounds of inability to fulfil a contractual obligation”?® it is
not unusual to come across detained seafarers who have not committed
any crime directly attributable to them. As an illustration, the survey
demonstrates that one third of seafarers (32.77%) who answered the
questionnaire knew that their colleagues had faced criminal charges.

This figure evidences the increasing trend of seafarers’ criminalization.

Obtaining evidence from seafarers illegally have been an important con-
cern for those who had been included in this process. The survey de-
monstrates that some 43 percent of seafarers who had been blamed for

incidents reported that they were bodily researched. 75 percent of those

2 Kirby, 24.
% |EG 89/9/2, September 21, 2004.

DEHUKAMDER - Cilt: 3/ Say:: 1/ Yil: 2020, s. 19 - 44



DEMIR - BASKARA 33

seafarers reported that their cabin was also searched. It seems then, the
officers who are in charge of investigation mostly did not respect seafa-
rers’ private life. Moreover, according to the survey, handling evidences

followed by incrimination of seafarers in many cases.
E) CONSEQUENCES OF CRIMINALIZATION

The detention of seafarers does not only restrict the freedom of seafarers,
but it often leads to numerous problems such as the cessation of payment
of wages while they are under detention. Consequently, their family suf-
fers from that loss of income?’. In addition, the seafarers’ morale is ne-
gatively affected due to prolonged detention periods. Although general
principles of law accept that whoever is under investigation is accepted
as innocent until his or her crime is proved, when it comes to seafarers,
they are often treated as if they are guilty even during the process of an
investigation. Salvage operations have a crucial importance in minimi-
zing or preventing damage. Nonetheless, criminalization also affects this
area negatively. The salvors often fear being detained if their attempts
conclude unsuccessfully. For instance, in the case of the Tasman Spirit,
the captain of the salvage vessel was detained.

I11. GUIDELINES ON FAIR TREATMENT OF SEAFARERS IN
THE EVENT OF A MARITIME ACCIDENT

The responsibility of the captain and crew members is to operate the

vessel vigilantly and to make special effort to avoid maritime accidents.

27 Annex of the LEG 90/7, February 9, 2005 circular note, named as:
IMO/ILO/WGFTS 1/11, February 3, 2005.

DEHUKAMDER - Volume: 3/ Issue: 1/ Year: 2020, pp. 19 - 44



34 Fair Treatment of Seafarers in the Event of a Maritime Accident

When the shipmasters do not act in accordance with his or her responsi-
bility and cause maritime accidents with intending or reckless act, they
will oblige to bear the consequences. However, in many cases such as;
The Prestige, Tasman Spirit, Erika?®, Coral Sea?®, Hebei Spirit®°, altho-
ugh seafarers did not intend to cause an accident and worked tirelessly to

avoid from the accident, they have been detained or imprisoned.

Although they are various provisions with respect to the situation of sea-
farers following maritime accidents in many international conventions,
such as International Safety Management Code (ISM Code)%, MAR-

POL and SOLAS, a convention or guideline is needed for particular in-

2 The accident took place in the Mediterranean Coasts of France, in December 1999.
The 24 years old Erika sank and lead to an environmental disaster. Following the
accident, the shipmaster was detained and imprisoned for eight months. However,
French authorities could not prove any offense on the side of the imprisoned seafar-
ers. See also; C-188/07 Commune de Mesquer v Total, judgment of June 24, 2008.

29 The captain, a bosun and the chief officer of the Coral Sea was detained since 51.6
kilogramme cocaine was found in the vessel in July 2007. The chief officer and bo-
sun was imprisoned for one year and the captain stayed in prison for 17 months.
However, all of them had been acquitted by the Court. The chief officer had experi-
enced severe physiological depression, and subsequently, committed suicide. See
also; LEG 97/INF/3, September 10, 2010, Annex page 19.

%0 The Hebei Spirit, an oil tanker, was hit by a crane in South Korea, in December
2007. As a result of oil leakage to the sea from the Hebei Spirit, the sea was pollut-
ed. The captain and the first chief officer were interrogated as material witnesses af-
ter the incident by reason of breach of the Korean Qil Pollution Act. They were not
allowed to leave the country until June 2009. According to the decision of South
Korean Court of Appeal, they were repatriated. However, the captain and the chief
officer found guilty for the breach of criminal law and were subject to a sentence of
being imprisoned for 14 months and 8 months, respectively. See also; LEG
97/INF/3, September 10, 2010, Annex page 20.

31 International Safety Management Code, November 23, 1995, Resolution A.788(19)
(2016) ISM.
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ternational standard which regulates different aspects of the issue®. In
the aftermath of the Prestige and Tasman Spirit oil pollution disasters,
many non - governmental international organizations have established
specialized working groups in order to work on the fair treatment of sea-
farers. Consequently, many NGOs (including the International Chamber
of Shipping (ICS), International Transport Workers Federation (ITF) and
Seafarers’ Right International (SRI)) lobbied to encourage the IMO to
create a Guidelines or any other convenient measures®. The main de-
mand of the NGOs was to protect seafarers human rights human rights
and prevention of criminalization of seafarers in the event of a maritime

accident.

The IMO responded the demand of international maritime community
by establishment of a special Joint IMO / ILO Ad Hoc Expert Working
Group on Fair Treatment of Seafarers (The Working Group) in 20043,
Additionally, besides IMO and ILO, a number of representatives from
seafarers and shipowners took part in the preparation of the draft guide-
lines®. As a result, the Guidelines were originally produced on a triparti-
te basis. The main problem of the issue is increasing trend of treating
marine pollution incidents as criminal acts which affect not only the
shipping industry, but it also has detrimental effects on individuals (sea-
farers and their family). In the first session of the IMO / ILO Ad Hoc

%2 Demir, 1.: “The Developments Regarding The Fair Treatment of Seafarers in The
Events of Maritime Accident in International Law”, Ankara Barosu Dergisi, 2012,
Iss. 3, p. 130.

3 LEG 88/12, March 18, 2004.

3 LEG 88/12/3, March 19, 2004.

35 LEG 92/6/4, September 15, 2006.
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Expert Working Group on Fair Treatment of Seafarers in 2005 the dele-
gate of Greece recalled bitter experiences of the Prestige and the Tasman
Spirit cases, which had involved seafarers of Greek nationality®®. More-
over, other delegates also criticized that although the shipping industry
was regulated by a wide range of international conventions, regulations
and resolutions, any of those instruments did not directly address the fair
treatment of seafarers involved in a maritime accident. Finally, the Wor-
king Group created the draft version of the Guidelines on Fair Treatment

of Seafarers in the event of a Maritime Accident in 2005.

In 2006, IMO adopted the Guidelines on Fair Treatment of Seafarers in
the event of a Maritime Accident (the Guidelines), which was developed
with the International Labour Organization. The Guidelines came into
force on 1 July 2006. The Guidelines apply to all instances where seafa-
rers may be detained by public authorities in the event of a maritime
accident. The guidelines cover "any unforeseen occurrence or physical
event connected to the navigation, operations, manoeuvring or handling
of ships, which may result in the detention of seafarers.” The Guidelines
include special articles for port and coastal States, flag States, seafarer
States, shipowners, and seafarers. Thanks to the Guidelines, all those
parties would know what to do when there is a maritime accident, which

may result in the detention of seafarers.

The objective of the Guidelines is to ensure that seafarers are treated
fairly following a maritime accident and during any investigation and

detention by public authorities and that detention is for no longer than

%6 IMO/ILO/WGFTS 1/11, February 3, 2005.
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necessary. An accompanying resolution to the Guidelines, adopted in the
same year to invite Member Governments to implement the Guidelines.
NGOs of the maritime community have also developed a guidance on
how to implement these Guidelines. Since then a number of countries

have incorporated the Guidelines into their national legislation.

Loss of life, damage to property and marine pollution has often occurred
as a consequence of maritime accidents. The shipmaster and other crew -
members are invariably treated by Criminal Law or Code of the Coastal
States according to their legal interpretations®’. Many seafarers involved
in maritime accidents have been detained for prolonged periods in a Sta-
te other than their State of citizenship or the flag State of the ship®. The-
re is a rather uncertainty on the treatment of seafarers, especially fol-
lowing a maritime accident. Therefore, seafarers feel in danger of unfair
treatment. Acceptance of the Guidelines is considered as a considerable
step for the solution of the problem of unfair treatment of seafarers. Even
though the Guidelines is an important legal instrument to ensure that
seafarers are treated fairly, the reflection of this regulation is not that
significant. From a practical perspective, it seems that the problem is far
from being resolved®. Because many States did not implement the Gui-
delines. Countries did not give force the Guidelines into their domestic

legal, administrative and law enforcement process.

37 LEG 92/6/1, July 25, 2006.
38 IMO/ILO/WGFTS 1/11, February 3, 2005.
3% LEG 92/6/1, July 25, 2006.
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NGOs of the maritime community conducted a survey among Member
States of the IMO in order to observe the implementation status of the
Guidelines*. 45 Member States have responded the questionnaire,
which corresponds to one third of the number of Member States. Accor-
ding to the responds, the countries can be divided into three categories:
First group constitutes the Member States which claimed that their exis-
tent legislations protect adequately the seafarers and their legal system,
covering a range of area from criminal law to marine causality and mari-
ne incident investigation law, contains the rights of seafarers included in
the Guidelines and also seafarers’ other legal rights. The proportion of

this group constitutes to 29% of the respondent Member States*.

The second group of the Member States, which constitutes 38% of the
respondents, stated that they have given the Guidelines the force of law
either in wholly or in part. The extent of the force of law is observed to
be changeable. Likewise, while the Guidelines accepted to be mandatory
in some jurisdiction, other States stated that the Guidelines “should” or
“must” be taken “into account” or “consideration”. Finally, one third of
the respondent States answered that they did not implement the Guideli-
nes. This group requested technical assistance in order to pass the Guide-
lines into their legal system properly.

The Guidelines is on the agenda of the IMO Legal Committee. Additio-
nally, maritime community NGOs and Member States bring the issue on

the IMO General Assembly Meetings. States often do contribute to those

40 LEG 101/4/1, March 14, 2014.
41 LEG 102/4, March 2, 2015.
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discussions with recommendations and criticism. Nevertheless, when it
comes to taking action by implementation of the Guidelines, performan-

ce is rather weak. Graham criticizes the situation by stating that

“ships are important, the environment is important, security is important

and the people are not important™2,

The IMO regulated the issue of the fair treatment of seafarers by the
Guidelines, which is not mandatory international legal instrument. The-
refore, the problem of unfair treatment of seafarers especially after a
maritime accident is not completely resolved. Actually, the problem is
still ongoing. It seems then the Guidelines is not a proper way of resol-
ving the issue since it is a voluntarily accepted instrument. Therefore, a
question of adaptation of an international convention may come into
thoughts. Criminalization of seafarers is related to the domestic laws of
the States. This issue is regulated under a range of area from criminal
law to marine causality law and marine incident investigation law of
States. Adaptation of an international convention may be perceived as an
interference to States domestic law. For this reason, it may not be app-

ropriate to adopt an international convention.

International Transport Workers Federation decided to organize regional
and national workshops to promote the Guidelines. ITF aims to discuss
and refine the guidance, which prepared for effective implementation of
the Guidelines. On 23 June 2017, ITF and Seafarers' Rights International

(SRI) organized a one - day workshop, on the implementation of the

42 Graham, C. A.: “Maritime Security and Seafarers’ Welfare: Towards Harmoniza-
tion”, WMU Journal of Maritime Affairs, 2009, Vol. 8, Iss. 1, p. 75.

DEHUKAMDER - Volume: 3/ Issue: 1/ Year: 2020, pp. 19 - 44



40 Fair Treatment of Seafarers in the Event of a Maritime Accident

2006 Guidelines on fair treatment of seafarers in the event of a maritime
accident. Some 175 participants attended the workshop, which was held
at IMO Headquarters. The reflection of the participants was very attrac-
tive. Afterwards, A regional meeting of Asia’s leading seafaring nations
is organised by the ITF in November 2018 in Manila, Philippine. Spea-
kers encouraged participant delegates of the countries to implement the
Guidelines into their domestic laws. ITF suggested that the Guidelines,
which are voluntary, do not seek to interfere with any State’s domestic,
criminal or civil law. Alternatively, the Guidelines balance the rights and
obligations of stakeholders, namely port and coastal states, flag states,

the seafarers’ states, shipowners and seafarers.

CONCLUSION

In the solution of the issue of fair treatment of seafarers, the Guidelines
constitute a very advanced and important legal text. The Guidelines have
been prepared with the consensus of all interested social partners and
with a full understanding of reconciliation. The Guidelines covers all
aspects of the issue and provides concrete solutions to problems that are
often encountered in practice. Although it is not binding in terms of its
legal impact, it is expected that the unjust treatment of seafarers will be
reduced to a minimum when the Guidelines are meticulously followed.
In this context, the transformation of the Guidelines into a binding do-
cument, such as an international convention, is the ideal solution, but
does not seem realistic at least at this stage under the present circums-
tances. Guidelines constitute an important milestone in achieving fair
treatment of seafarers.
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The issue of fair treatment of seafarers is also important for Turkish
Law. Turkey should make an effort to implement the Guidelines care-
fully. Within this framework, the provisions of criminal law legislation
and maritime safety and pollution legislation should be comprehensively
scanned and provisions that ensure fair treatment of seafarers should be
incorporated. To the extent possible, the Guidelines should be imple-
mented by converting them into a regulatory transaction format. If this is
not possible in the first instance, the Ministry of Transport and Infrast-
ructure and other relevant ministries should inform all relevant public
authorities and social partners of the Guidelines and encourage their
implementation. At the same time, Turkey should keep a record of the
unfair treatment of the Turkish seafarers and foreign seafarers on Tur-
kish ships. The data provided should be transferred to the IMO and ILO
at regular intervals. On the other hand, the circulars sent by the IMO and
ILO regarding the implementation should be followed regularly and the
necessary answers should be delivered to the relevant organizations in a
timely manner.
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DENIZ KAZALARINDA GEMIiADAMLARINA
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oz

Bu calismanin amaci bir deniz kazasi durumunda gemiadamlarinin ulus-
lararas1 deniz hukuku mevzuati kapsaminda suclu sayilip sayilmadikla-
rin1 incelemektir. Gemiadamlarinin, deniz kirlenmesi durumunda gozal-
tina alinmalar1 ve cezai kovusturmalarda tanik olarak tutuklanmalari gibi
adil olmayan uygulamalara maruz kaldig1 bircok dava bulunmaktadir.
Buna ek olarak bir¢ok davada gemiadamlar1 giinah kegisi olarak hapse
atilmaktadir. Bu durum hukukta adil yargilama ilkesini agikca ihlal et-
mektedir. Uluslararas1 Denizcilik Orgiitii tarafindan diizenlenen Deniz
Kazalarinda Gemiadamlarina Adil Muamele Yapilmasma Dair Rehber
Kurallar kapsamli bir sekilde incelenmistir. Bu ¢alismada "Prestige" ve

"Tasman Spirit" davalar1 dahil olmak iizere bir¢ok dava analiz edilmistir.
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GIRIS

Uluslararasi ticaret ve kiiresel ekonomi i¢in deniz tasimaciligi kaginil-
mazdir. Glinlimiizde uluslararasi ticaretin yaklasik yiizde 80'1 deniz yo-
luyla yiritiilmektedirt. Kiiresel ekonominin temelde giiclii ve dinamik
bir deniz tasimacilig1 endiistrisine dayandigr aciktir. Dimitrova, tirettik-
leri lirlinii satma ve ihtiyaci olanlar1 elde etme siirecinde her iilkenin de-
niz tagimaciligma basvurmasi gerektigini savunmaktadir. Bu nedenle
higbir iilke yalnmzca kendi yerel kaynaklarina bagli kalamamaktadir?.
Yani kiiresel ekonomi ve uluslararasi ticaret tamamen gemiadamlarinin
hizmetlerine baghidir. Ancak giiniimiizde gemiadamlarinin toplumda
oynadiklar1 roliin ne kadar az farkina varildig1 ve bu role ne kadar az
deger verildigi ile ne kadar giivenildikleri arasinda biiyiik bir fark vardir.
Deniz tagimaciligi diinya i¢in temel bir gereksinimdir ancak gemiadam-
lar1 olmadan deniz tasimaciligi miimkiin degildir. Sonug olarak denizci-
lik sektoriniin 6nemi kiigimsenmemeli ve endistrideki insan faktoriine

saygi duyulup 6ncelik verilmelidir®.

Gilintimiizde bir gemide farkli iilkelerden ve farkli kiiltiirel gegmise sahip
miirettabat {iyelerinin bulunmasi olagan bir durumdur. Ancak yirminci
yiizyilin ortalarina kadar gemiadamlar1 genellikle ayni iilke ve hatta ayni

sehirden gelmekteydi. Bu denizcilik geleneginden dolayr gemi, uluslara-

1 United Nations Conference on Trade and Development (UNCTAD), Review of
Maritime Transport, 2015.

2 Dimitrova, D. - Blanpain, R.: Seafarers' Rights in the Globalized Maritime Industry,
2010, s. 16.

3 Balbaa, A.: “Protecting Seafarers’ Rights-The Need to Review the Implementation
of the ISPS Code”, College of Maritime Transport and Technology Arab Academy
for Science, 2005, s. 6.
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ras1 diizeyde uygulanan ulusal yasalar altinda yonetilmekteydi. Daha
sonra bu gelenek endiistrideki konteyner tagimaciliginin baslangici ve
teknolojik gelismelerle birlikte evrim gegirdi. Bireysel gemi sahipleri
yerini ¢ok uluslu sirketlere birakti. Bu dogrultuda sirketler farkl: tilkeler-
den ve gecmislerden gelen gemiadamlarini ayn1 gemide ise almaya basg-
ladi. Deniz tasimaciliginin temel kaynagi ulusal yasalar iken, endiistride
uluslararasi standartlara olan talep artti. Sonug olarak da bu siireg, deniz
hukukunun uluslararasilasmasi ve liberallesmesi ve gemiadamlarinin
haklarinin uluslararast boyuta doniigmesiyle devam etmistir. Durumun

karmasiklig1 Fitzpatrick ve Anderson tarafindan agiklanmistir:

“Bir gemiadaminin, yabanci bir Ulkeye kayith, agik denizlere agilan ve
bayragi harici ilkelerin limanlarina ugrayan, yine baska Ulkelerin vatan-
daslarinin sahip oldugu, baska (lkelerde sigortalanmis, baska lkelerin
menfaatlerinde kiralanmis, bagska bir Glkede bulunan bir sirket tarafindan
ybnetilen ve bagka Ulke vatandaglarinin sahip oldugu yikleri tagiyan ge-

milerde ¢alismasi olagan bir durumdurs.”

Gemiadamlarinin limandan limana mal tasirken her birinin kendi yasala-
11 ve yasal mevzuatlar1 bulunan farkl: tilkelerin yetki alanlarina girdikleri
bilinmektedir. Bu nedenle farkli adli sistemleri de goz oniinde bulundu-
rarak devamlilig1 saglamak icin uluslararas1 gemiadamlari ilgili tiim ko-
nulart diizenleyen bir uluslararasi ¢ergeve gerekmektedir. Sonug olarak
baskalarmin yani sira Uluslararas1 Calisma Orgiitii (ILO) ve Uluslararasi

Denizcilik Orgiitii (IMO) tarafindan 6zellikle gemiadamlar ile ilgili ol-

4 Couper, A.: “Implications of Maritime Globalization for the Crews of Merchant

Ships”, Journal for Maritime Research, 2000, Vol. II, Iss. I, s. 4.
5 Fitzpatrick, D. - Anderson, M.: Seafarers' Rights, 2005, s. 3.
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mak iizere denizcilik sorunlarini kapsayan bir dizi uluslararasi s6zlesme

kabul edilmistir.
I. ULUSLARARASI YASAL CERCEVE

Birlesmis Milletler'in (BM) uzman kurulusu olan IMO, gemiadamlarinin
yasam ve calisma kosullarina dogrudan etkisi olan sayisiz sdzlesme ve
rehber kurallar aracilifiyla uluslararasi standartlar belirlemektedir. ILO
da gemiadamlarinin istthdam sorunlarin1 ve ¢alisma kosullarini diizen-
lemektedir. Kurulusundan bu yana ILO tarafindan gemiadamlarinin ko-
runmasini ve refahini ilgilendiren elliden fazla s6zlesme kabul edilmis-
tir®. Bu alandaki son fakat muhtemelen en 6nemli ana sozlesme, ayni
zamanda uluslararas1 deniz hukukunun dérdiincii bileseni’ olarak da bi-
linen Denizcilik Calisma S6zlesmesidir (MLC - 2006).

Gemiadamlara adil olmayan muamele ve ardindan gemiadamlarinin
yeterli destekleyici kanit olmaksizin su¢lu sayilmalari, “insan haklarini”
tantyan birgok uluslararasi sdzlesmeye aykiridir. Oncelikle, s6zlesmeden
kaynakli gorevlerini yerine getirmeyen gemiadamlarinin veya miiretta-
batin goz altina alinmas1 Uluslararas1 Medeni ve Siyasi Haklar Sozles-

mesi (1976 yilinda yiiriirlige girmistir - SOzlesmenin 147 taraf iilkesi

Bahsi gecen ILO s6zlesmeleri zorla galistirma, orgiitlenme 6zgiirligii ve orgiitlen-
me hakkinin korunmasi, orgiitlenme ve toplu pazarlik hakki, esit iicret, zorla ¢alis-
tirmanin kaldirtlmasi, ayrimceilik, asgari yas, ¢ocuk isciliginin en kotii bigimlerinin
ortadan kaldirilmas1 vb. gibi genis capta birgok konuyu kapsamaktadir. Bakiniz:
<https://www.ilo.org/global/standards/subjects-covered-by-international-labour-
standards/seafarers/lang--en/index.htm>, (erisim tarihi: 3 Temmuz 2016).

Diger bilesenler ise Denizde Can Giivenligi Uluslararas1 Sozlesmesi (SOLAS-
1974), Gemi Adamlarinin Egitim, Belgelendirme ve Vardiya Tutma Standartlar
(STCW) ve Denizlerin Gemiler Tarafindan Kirletilmesinin Onlemesine Ait Ulusla-
rarast Sozlesmesidir (MARPOL 1973/78).
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bulunmaktadir) kapsaminda degerlendirilmistir. Bu So6zlesmenin 11.
maddesine gore, "Sadece sozlesmeden dogan yiikiimliiliikklerini yerine
getiremedigi gerekcesiyle hi¢ kimse tutuklanamaz". ikinci olarak, Insan
Haklar1 Evrensel Beyannamesi (1948) tiim "insanlara" esit olma, saygi
cergevesinde esit davranilma ve adil muamele gérme gibi belirli haklar
tantyan genel bir dlgiit belirlemistir. Ugiincii olarak ise, okyanuslardaki
kirliligi azaltmak igin Uluslararas1 Denizcilik Orgiitii, Denizlerin Gemi-
ler Tarafindan Kirletilmesinin Onlemesine Ait Uluslararasi Sézlesmesini
(MARPOL 1973 / 78) kabul etmistir. MARPOL diizenlemesi, petroliin
kazara akmasi ile kasten tahliye edilmesini birbirinden ayirmaktadir.
Madde 11(d) (i) uyarinca, zarar verme niyetinde olmadiklar1 ve petrol
sizintilarin1 Onleyecek veya azaltacak tiim makul onlemleri aldiklar sii-
rece gemiadamlar1 cezai kovusturmadan mahfuz kalacaktir. Ancak ge-
miadamlar gerekli 6zeni gostermez ve hatali bulunurlarsa, bir sizintinin
olast sonuclarindan sorumlu olacaklardir. Dahasi, MARPOL'a gore, ka-
rasular1 disinda gerceklesen kirlenme igin hiirriyeti baglayici ceza soz
konusu degildir. Son olarak, Birlesmis Milletler Deniz Hukuku Sozles-
mesi'nin (BMDHS - 1982) 292. maddesi ile “gemilerin ve miirettebatin
derhal serbest birakilmas:” diizenlenmistir. Buna ilaveten, Denizde Can
Giivenligi Uluslararas1 S6zlesmesi'nde (SOLAS - 1974) baz1 degisiklik-
ler yapilmistir. Deniz Giivenligi Komitesi (MSC), deniz kazalarini daha
kesin bir sekilde agikliga kavusturmak i¢in 2008 yilinda Kaza Inceleme
Kodu’nu (Kod) kabul etmistir. Kod’da, "Gemiadamlarindan Kanit Top-
lama" olarak adlandirilan gemiadamlarina yapilan muamele hakkinda
6zel bir boliim bulunmaktadir. Taraf {ilkenin s6zlesmeyi yanlis uygula-
dig1 durumlar i¢in bu madde bir aragtirma mekanizmasi sart1 kosmaktadir.
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Mevcut sozlesmeler teorik olarak birgok soruna deginmektedir. Ancak
bu sézlesmelerin ¢ogunda uygulanma orani ¢ok az oldugu i¢in gemia-
damlar1 halen hukuk tarafindan korunmamaktadir®. Sonug olarak ulusla-
rarasi c¢apta uygulanabilecek standartlarin olmamasi gemiadamlarinin
adil olmayan sekilde muamele gdrmesine sebep olmaktadir. Ornegin,
gemiadamlartyla ilgili on bes uluslararasi s6zlesmeyi kabul etmis bir
iilkede gemiadamlar1 adil muamele goriirken yalnizca {i¢ sdzlesmeyi
kabul eden bir {ilkede bulunanlara ise adil davranilmamaktadir. Ayrica
karsilasilan en biiylik sorun, gemiadamlarinin yasal haklarinin uygulana-
cag1 yargt ¢evrelerini ve buna gore haklarini ayirt etmenin olduk¢a zor
olmasidir. Milletlerarast Deniz Ticaret Odast (ICS), Uluslararas1 Tasi-
macilik Iscileri Federasyonu (ITF) ve Uluslararas1 Gemiadamlar: Haklar:
(SRI) gibi sivil toplum kuruluslar1 gemiadamlariin haklarint korumak
icin caba gosterse de, tlkeler kendi iclerinde mirettebata adil muameleyi
etkileyen bu sézlesmelere ¢ogunlukla bagli kalmamislardir. Bu yiizden
gemiadamlarinin haklar1 ve ¢ikarlari cogunlukla gz ardi edilmekte veya

ihlal edilmektedir®.

Deniz tagimaciligimin dogasinda tehlike ve risk bulundugu i¢in deniz
kazalarina mahal vermemek amaciyla gemiadamlari islerini 6zenle yeri-
ne getirmektedir. Bir kaza durumunda ise, iddialar genellikle onlarin

aleyhine yapilmaktadir. Dava siirecinde, gemiadamlarina adil muamele

ILO iiyeleri arasinda uygulama orani ortalama yiizde 15°dir. Bauer, P. J.: "The
Maritime Labour Convention: An Adequate Guarantee of Seafarer Rights, or an
Impediment to True Reforms?," Chicago Journal of International Law, 2008, C. 8,
Iss. 2,s. 9.

® Li, K. X. - Ng, J. M.: "International Maritime Conventions: Seafarers' Safety and
Human Rights", Journal of Maritime Law and Commerce, 2002, Vol. 33, Iss. 3, s. 385.
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yapilmalidir. Ancak 6zellikle deniz kazasinin gevre felaketine yol actigi
durumlarda gemiadamlarina adaletli davranilmamas: kiiresel ¢apta git-
tik¢e yayginlagsmaktadir. Buna ek olarak, ¢evre felaketlerine yol acan ve
cok fazla kaybin oldugu olaylarda deniz camiasinda gemiadamlarini
haksiz bir sekilde suglama egilimi bulunmaktadir'®. Gemiadamlarini
suclamanin asil amacinin, olast bagska deniz kazalarin1 6nlemek oldugu
sOylenmektedir. Ancak gemiadamlar1 yardimlagma kuruluslari, ¢ogu
olayda kazada etkisi olmayan miirettabat iiyelerinin hapse atilmasinin
diinya okyanuslariin korunmasina nasil yardimci olabilecegini merak

etmektedir.
Il. GEMIADAMLARININ SUCLANMASI

Gemiadamlar1 ¢ok 6zel bir ¢alisan tiirtidiir. Birgok bilim insani ve bu
alanda caligsanlara gore, denizcilik endiistrisinin en degerli ancak ayni
zamanda en korunmasiz kaynaklaridir. Deniz tagimaciliginin kiiresel
dogasindan dolay1 gemiadamlar1 IMO tarafindan, 6zel bir ¢alisan grubu
olarak tanimlanmistir. Bu nedenle gemiadamlari, adil yargilamaya erise-
bilmek i¢in cezai kovusturma durumlarinda 6zel korunmaya ihtiyag

duymaktadir!?.

"Gemiadamlarinin suglanmasi1" terimi genellikle, deniz kazalarinin aras-
tirllmasinda ve kovusturma siirecinde gemiadamlarinin usul haklar1 ve

insan haklarmin taninmamasi durumunu agiklamak icin bir genel terim

10 Murray, O.: “Fair Treatment of Seafarers-International Law and Practice”, The
Journal of International Maritime Law, 2012, Vol. 18, s. 152.
11 LEG 106/15, Jan 22, 20109.
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olarak kullanilmaktadir'?. Gemiadamlarmin suclanmas: iki kategoriye
ayrilabilir; ilki ve en yaygin olani denizin kirlendigi durumlari igeren
kazalarda cezai sug olarak islem yapmaktadir. Ikincisi ise, gemiadamla-
rinin usul haklarinin tanimmayarak adil olmayan bir muameleye tabii
tutulmasidir. Cezai kovusturma sirasinda gemiadamlarina genellikle
hukuki danismanliga erigim, terciime hizmetlerinden yararlanma ve adil

muamele gibi haklar1 hakkinda bilgi verilmemektedir.

A) DENiZ KIRLILIGI NEDENiYLE GEMIADAMLARININ TU-
TUKLANMASI

Cezai sorumlulugun, kasitli ve dikkatsiz Kirlilik eylemleri i¢in uygun bir
ceza oldugu yaygin olarak kabul edilmektedir. Ancak sorumlulugu, kaza
sirasinda sadece gemide bulunan tek bir miirettabat iliyesine yiiklemek
adil degildir ve usulsiizdiir. Uluslararas1 hukuk, ihmalden®® kaynaklanan
kazalarda bile gemiadamlarinin tutuklanmamasi gerektigini belirtse de
birgok devletin ulusal yasalar1 bu diizenlemelere uymamaktadir. Bu ne-
denle gemiadamlarinin adil muamele gormedigi bir¢ok sansasyonel olay
ornegi bulunmaktadir. Gemiadamlarina adil davranilmamis en bilindik
olaylardan ikisi, 2002 yilinda Ispanya agiklarinda gergeklesen "Prestige"
ve 2003 yilinda Pakistan aciklarinda gerceklesen "Tasman Spirit" petrol
kirliligi olaylari, sorunu daha net agiklamak i¢in incelenecektir. Tiirlintin
ilk 6rnekleri olmasa da bu iki olay, bu sorunu tam yansitan son yirmi

yilda gergeklesmis orneklerdir.

12 Kirby, S. M.: "The Criminalization of Seafarers Involved in Marine Pollution Inci-
dents", Company of Master Mariners of Canada International Conference, 2011, s. 22.
13 Birlesmis Milletler Deniz Hukuku Sézlesmesi 1982 Madde 230.
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1 - Prestige Kazas1'4, 2002, Ispanya aciklar

Prestige 1976 yilinda tek cidarli petrol gemisi olarak insa edilmistir. Pre-
sige'in kaptani, gemi batmadan once tiim gemiadamlarin tahliye etmeyi
basarmis ve gemiyi kurtarmak i¢in de ¢ok ugrasmistir. Kaptan, petrol
yiikiinii baska gemiye aktarmak i¢in Liman Idaresi'nden demir atma izni
istemesine ragmen, defalarca reddedilmistir. Sonug¢ olarak Kasim
2002'de Ispanya'nin 140 mil a¢igindaki gemi kotii hava kosullarindan
dolay1 ikiye ayrilmistir. Bu hem ¢evre faciasina hem de ekonomik zarara
sebep olmustur. Neredeyse tiim Ispanya sahilleri felaketten etkilenmistir.
Dahasi, olay yiiziinden binlerce kus ve deniz canlis1 6lmiistiir. Profesyo-
nellere gore, eger Ispanya yetkilileri geminin limana demir atmasina izin

verseydi ¢evresel zarar simdiki kadar biiyiik capli olmayacakti.

Kazadan ve denizin kirlenmesinden sonra, adalet sisteminin zerinde
yogun bir kamuoyu ve medya baskis1 olusmustur. Dolayisiyla, Ispan-
ya'da gergeklesen olaym hemen ardindan Ispanya yasalarina gore cezai
kovusturma baslatilmistir. Kaptan sorusturmaya alinmis ve hemen hapse
atilmistir. Ug ay hapis yatmistir. Ug aym sonunda, P&I Kuliipleri tara-
findan 6denen 3.000.000 Euro tutarinda kefaletle serbest birakilmistir®®.
Ancak her giin Ispanyol polisini ziyaret etme zorunlulugu oldugu igin
Mart 2005'e kadar iilkeden ayrilma izni verilmemistir. Ulkesine kazadan
iki y1l sonra donebilmistir. Ancak uzun bir siire boyunca iki haftada bir

Yunan yetkililerine rapor vermesi gerekmistir.

14 EWCA 2792 Civ. 333, [2015], Court of Appeal (Civil Division) on appeal from the
High Court of Justice Queen’s Bench Division (Commercial Court), Mr. Justice
Hamblen [2013] EWHC 3188 (Comm).

15 International Group of Protection and Indemnity (IGP&lI).
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2 - Tasman Spirit'8, 2003, Pakistan agiklar:

28 Temmuz 2003 tarihinde Karachi, Pakistan sahillerine yakin bir yerde
67.000 tonluk petrol yiiklii gemi karaya oturmustur. Gemiyi kurtarmak
icin bircok kez caba sarf edilmesine ragmen, gemi ikiye ayrilmistir. "Ka-
rachi Sekizlisi" olarak adlandirilan kaptan ve kurtarma gemisi kaptani
dahil olmak {izere sekiz gemiadami Pakistan'da gozaltina alinmistir. Pa-
kistan Limanlar ve Tagimacilik Genel Miidiirii'ne gore Karachi Sekizlisi
suclu olmamasina ragmen cezai kovusturmayla kars1 karsiya kalmustir!’.
Bu davada Karachi Sekizlisi "davanin gidisatin1 etkileyecek bilgilere
sahip tanik" olmalar1 ve sigorta sirketinden beklenen tazminati garanti
altina almak icin "glivence" (rehine) olmasi amaclariyla goz altina alin-
mistir . Pakistan ve P&I Club arasinda gemi hakkinda bir miizakere sii-
reci gergeklesmistir. Dokuz aylik hapis siirecinden sonra gemiadamlari

serbest birakilmustir.
B) GUNAH KECISi OLARAK GEMIADAMLARI

Prestige davasi, ¢evre kirliligi i¢in kaptan1 giinah keg¢isi yapmanin 6nem-
li bir 6rnegi olmustur. Deniz kazasi nedeniyle gergeklesen biiylik cevre
kirliligi durumlarinda, kazadan sorumlu kisi veya kisileri bulmak i¢in
devlet yetkilileri iizerinde politik baski olmasi tahmin edilebilir bir du-
rumdur. Medyanin ilgisini yonlendirmek i¢in devletler, gemiadamlarin
"giinah kegisi" olarak gostermeye meyillidir. Kyriaki'nin de belirttigi

Uzere,

16 LEG 89/9, August 20, 2004.
17 “The Criminalization of Seafarers-From Master Mariner to Master Criminal”, Gard
News - Insight, Feb 1, 2005, S. 177, (erisim tarihi 14 Aralik 2019).
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"[...] gemiadamlari 6n yargiya, medya ve kamu elestirilerine maruz kalan

taraf olduklari igin, kolayca glinah kegisi olarak kullanilabilmektedir."8

Bu nedenle, sahildar devletlerin uzun stire boyunca ve genellikle kesin
kanit olmadan gemiadamlarini giinah kegisi olarak g6z altinda veya ha-

piste tuttuklar1 birgok magdur bulunmaktadir®®.

Yukaridaki iki olayda da goriildiigli iizere deniz kazalarinda, kazanin
gerceklestigi iilkelerin ulusal yasalarina goére gemiadamlarinin tutuklan-
mast oldukca ani gergeklesmektedir. Ancak uluslararasi sozlesmeler
kapsaminda, birinin 6zgiirliiglini kisitlamak o kadar kolay degildir. Ge-
mi kaptanlarin1 ve miirettebat1 alikoymanin veya zararlarini karsilamanin
temel hiikiimleri BMDHS ve MARPOL'da diizenlenmigstir. Ayrica
IMO'nun 89. Hukuk Komitesi Toplantisinda?®, nedensiz alikoymanin
temel insan haklari ihlali oldugu vurgulanmistir. Evrensel insan Haklar
Beyannamesi’nin belirli ylikiimliiliikklerini ihlal etmenin sonuglar1 gemi-
adamlari i¢in agir olabilmektedir?. Diger yandan, goz altina almanin,
tutuklamanin veya hapse atmanin sonuglart Rehber Kurallar tarafindan
duzenlenmektedir. Bu nedenle, Ulkelerin i¢ hukuku, bir deniz kazasi ar-
dindan sorusturma ylriitiliirken gemiadamlarina yonelik islemlerde
uluslararas1 kabul gormiis ilkeleri ve rehber kurallar1 g6z oniinde bulun-

durmalidir.

18 Kyriaki, M.: "Employment of Seafarers in the EU Context: Challenges and Oppor-
tunities”, Marine Policy, 2008, Vol. 32, Iss. 6, s. 1045.

19 Gold, E.: “The Fair Treatment of Seafarers”, WMU Journal Maritime Affairs, 2005,
Vol. 2, Iss. 4, s. 129.

20 LEG 89/9, August 20, 2004.

2L LEG 89/9, August 20, 2004.

DEHUKAMDER - Volume: 3/ Issue: 1/ Year: 2020, pp. 45 - 70



56 Deniz Kazalarinda Gemiadamlarima Adil Muamele Yapilmasi

C) CEZAI KOVUSTURMALARDA TANIK KONUMUNDAKI
GEMIADAMLARI

Adil bir yargilama i¢in tanik beyanlar1 ¢gok 6nemli olsa da, bu taniklik
gemiadamlarin islerini yapmalarini engellememelidir. Ancak biiytlik
capl bircok deniz kazasinda mahkemelere sozlii ifade vermeleri igin
taniklar haftalarca ve bazen bir aydan fazla bir siire tutulmaktadir. Mii-
rettabat tiyeleri suclu veya hatali bulunmadiginda, tilkenin i¢ hukukuna
gore genellikle "esas tanik" olarak tutulmaktadirlar®®. Uluslararasi Ge-
miadamlar1 Haklar1 (SRI) tarafindan yiiriitiilen anket arastirmasi bu ko-

nuya dnemli bir 151k tutmustur?,

Arastirmanin sonuglarina gore cezai kovusturmalarda tanik olan gemia-
damlarmin %57'sinin, tanik olduklart i¢in davanin yiriitiildigi iilkede

kalmaya zorlandiklar1 ortaya konmustur?*

. Mahkemeye tanik olarak
cikmak i¢in denize agilmaktan alikonulan gemiadamlarina yapilan mua-
mele konusunda ciddi endiseler de bulunmaktadir. Cezai kovusturmalar-
da tanik olan miirettabat tiyelerinin %42'si adil muamele gordiiklerini
belirmistir ancak miirettabat tiyelerinin %358's1 adli yetkililerin davranis-
larindan memnun olmadiklarii belirtmistir. Bir diger deyisle eger bir
miirettabat liyesi daha 6nce tanik olarak tutulmus miirettabat iiyeleri ara-

sindan alindiysa, o kisiye adaletsiz davranilma ihtimali, adil davranilma

ihtimalinden 1.3 kat daha fazladir.

22 Gold, 130.

23 Seafarers’ Rights International, SRI Survey on Fair Treatment of Seafarers, 2018, s.
26 (erigim tarihi: 26 Aralik, 2019).

24 Survey, 28.
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D) DIGER SORUNLAR

Gemiadamlarnin goz altina alinmasinin baska sebepleri de vardir. Orne-
gin gemiadamlar1 "esas tanik", "gilinah keg¢isi" olarak veya gemi sahibin-
den ya da sigorta sirketinden alinacak paray1 "glivence altina almak" i¢in
g6z altinda tutulabilmektedirler?. Sahildar devletlerin miirettabat tiyele-
rini finansal sebeplerle tutmalar1 da olasidir. Mesela Tasman Spirit ola-
yinda, Karachi Sekizlisinin tutulma sebeplerinden biri gelecekte alacak-
lar1 sigorta parasini giivence altina almaktir. Uluslararast Medeni ve Si-
yasi Haklar S6zlesmesi’nin 11. maddesinde "hi¢ kimse sadece sozles-
meden dogan ylikiimliiliigiinii yerine getiremedigi i¢in hapis cezasina
carptirilmaz"?® beyan: bulunmasina ragmen, dogrudan kendilerine atili
olan bir sugu islememis ancak alikonulmus gemiadamlariyla karsilagmak
miimkiindiir. Arastirma, anketi yanitlayan gemiadamlarinin iicte birinin
(%32.77) meslektaslarinin cezai suglamalarla karsi karsiya kaldigini
bildiklerini 6rnek olarak sunmustur. Bu rakam gemiadamlarini suclama

egiliminin artmakta oldugunu gostermektedir.

Gemiadamlarindan kanunsuz bir sekilde kanit toplamak, bu siirece dahil
olanlar i¢in ciddi bir endise haline gelmistir. Arastirmaya gore kazalarda
su¢lanan gemiadamlarinin yiizde 43'i {stlerinin arandigini belirtmisler-
dir. Bu gemiadamlarmin yiizde 75'1 ise kamaralarinin da arandigini be-
lirtmistir. Bu durumda, sorusturmadan sorumlu olan yetkililerin gemia-

damlarinin 6zel hayatina saygi duymadigr gériinmektedir. Ayrica aras-

2 Kirby, 24.
% |EG 89/9/2, September 21, 2004.
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tirmaya gore, kanitlarin ele alinmast siireci birgok durumda gemiadamla-

riin su¢lanmasini da beraberinde getirmistir.
E) SUCLANMANIN SONUCLARI

Gemiadamlariin goz altina alinmasi sadece onlarin 6zgiirligiinii kisit-
lamamakta ayn1 zamanda goz altinda olduklar1 siire boyunca maag 6de-
melerinin kesilmesi gibi ¢esitli sorunlara yol agmaktadir. Dolayisiyla bu
gelir kaybindan aileleri de muzdarip olmaktadir?’. Tlaveten uzayan goz
alt1 siirelerinden dolay1 gemiadamlarinin moralleri de negatif olarak etki-
lenmektedir. Genel hukuk ilkeleri sorusturma kapsaminda bulunan kisi-
nin sugu ispatlanana kadar masum oldugunu kabul etse de, gemiadamlari
s0z konusu oldugunda sorusturma esnasinda bile sik sik suclu gibi mua-
mele gormektedirler. Kurtarma operasyonlarinin zarar1 azaltmada veya
onlemede hayati bir 6nemi vardir. Ancak suglamalar bu alan1 da olumsuz
etkilemektedir. Kurtarma ekipleri, ¢aligmalar1 basarisiz olursa goz altina
alinirlar diye korkmaktadir. Ornegin Tasman Spirit davasinda, kurtarma

gemisi kaptan1 goz altina alinmistir.

I1l. DENiZ KAZALARINDA GEMIADAMLARINA ADIL MUA-
MELE YAPILMASINA DAIR REHBER KURALLAR

Kaptanin ve miirettebatin sorumlulugu gemiyi dikkatli bir sekilde yo-
netmek ve deniz kazalarin1 6nlemek i¢in 6zel ¢aba sarf etmektir. Gemi
kaptanlar1 sorumluluklar1 dogrultusunda hareket etmeyip kasten veya

dikkatsizce bir deniz kazasina sebep olduklarinda, sonuglarina katlan-

27 Annex of the LEG 90/7, February 9, 2005 circular note, named as:
IMO/ILO/WGFTS 1/11, February 3, 2005.
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mak zorundadir. Ancak Prestige, Tasman Spirit, Erika®®, Coral Sea®,
Hebei Spirit*® gibi birgok olayda gemiadamlari kazaya sebebiyet verme-
dikleri ve kazadan kaginmak i¢in ellerinden geleni yaptiklar1 halde goz

altina alinmis ya da hapse atilmislardir.

Milletlerarast Emniyetli Yonetim Kodu (ISM Kod)*!, MARPOL ve SO-
LAS gibi birgok uluslararasi sozlesmede deniz kazasi sonrasinda gemia-
damlarmin durumuyla ilgili bircok hiikiim bulunmasina ragmen, konu-
nun farkli agilarini ele alan uluslararasi bir standart i¢in bir sd6zlesmeye
veya rehber kurala ihtiyag vardir®2. Prestige ve Tasman Spirit petrol Kir-
liligi felaketlerinin sonrasinda bir¢ok sivil toplum kurulusu gemiadamla-

rina adil muamele yapilmasi i¢in uzman c¢alisma gruplari kurmustur.

28 Kaza, Aralik 1999'da Fransa'min Akdeniz kiyilarinda meydana gelmistir. 24 yagin-

daki Erika gemisi batarak ¢evre felaketine sebep olmustur. Kazadan sonra gemi
kaptan1 goz altina alinmis ve sekiz ay boyunca hapsedilmistir. Ancak Fransiz yetki-
liler, tutuklu gemiadamlar1 agisindan herhangi bir su¢ ispatlayamamustir. Ayrica
bkz; C-188/07 Commune de Mesquer v Total, judgment of June 24, 2008.

Kaptan, tayfa basi ve Coral Sea gemisinin birinci zabiti, Temmuz 2017°de gemide
51,6 kilogram kokain ele gegirildigi igin gézaltina alinmistir. Birinci zabit ve tayfa
bag1 bir yil hapse atilmis, kaptan ise 17 ay hapiste kalmistir. Ancak hepsi Mahkeme
tarafindan aklanmistir. Birinci zabit agir psikolojik depresyon yasamis ve ardindan
intihar etmistir. Ayrica bkz; LEG 97/INF/3, September 10, 2010, Annex page 19.
Aralik 2007'de Giiney Kore'de bir petrol tankeri olan Hebei Spirit’e bir ving ¢arp-
mustir. Hebei Spirit'ten denize petrol sizintis1 sonucunda deniz kirlenmistir. Kaptan
ve birinci zabit, olaydan sonra Kore Petrol Kirliligi Yasasi'nin ihlali nedeniyle esas
tanik olarak sorguya g¢ekilmistir. Haziran 2009'a kadar iilkeden ayrilmalarina izin
verilmemistir. Giliney Kore Temyiz Mahkemesi'nin kararina gore iilkelerine geri
gonderilmislerdir. Ancak kaptan ve birinci zabit ceza hukukunu ihlal etmekten sug-
lu bulunmus ve sirasiyla 14 ay ve 8 ay hapis cezasina garptirilmistir. Ayrica bkz;
LEG 97/INF/3, September 10, 2010, Annex page 20.

31 International Safety Management Code, November 23, 1995, Resolution A.788(19)
(2016) ISM.

Demir, I.: “The Developments Regarding The Fair Treatment of Seafarers in The
Events of Maritime Accident in International Law”, Ankara Barosu Dergisi, 2012,
S.3,s.130.

29

30

32
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Sonuglar birgok STK (Milletlerarasi Deniz Ticaret Odas1 (ICS), Ulusla-
raras1 Tasimacilik Iscileri Federasyonu (ITF) ve Uluslararast Gemiadam-
lar1 Haklar1 (SRI) dahil olmak iizere), IMO'yu Rehber Kurallar olustur-
mast veya baska uygun Onlemler almasi iizere tesvik etmek icin lobi
olusturmuslardir®®. STK'larin asil talebi gemiadamlarmin insan haklarini
korumak ve deniz kazalari durumunda gemiadamlarinin sug¢lanmasini
engellemektir. IMO, uluslararasi1 denizcilik camiasinin bu talebini 2004
yilinda ILO ile birlikte Gemiadamlarina Adil Muamele Yapilmas: konu-

sunda 6zel bir Uzman Caligma Grubu olusturarak yerine getirmistir.

IMO, uluslararasi denizcilik camiasinin talebini 2004 yilinda IMO / ILO
isbirligi ile Gemiadamlarina Adil Muamele Yapilmasina Yonelik Uzman
Calisma Grubu (Calisma Grubu) olusturarak cevaplamistir®®. IMO ve
ILO'nun yani sira gemiadamlarindan ve gemi sahiplerinden olusan bir
grup temsilci, kilavuz taslaklarmin hazirlanmasinda rol almistir®®. Sonug
olarak, Rehber Kurallar baslangigta ii¢ tarafli zeminde olusturulmustur.
Baslica sorun, yalnizca denizcilik sektoriinii degil bireyleri (gemiadam-
larm1 ve ailelerini) de kotii etkileyerek deniz kirlilii kazalarina cezai
eylem olarak iglem yapilmasinin gittikge artmasidir. IMO / ILO Gemia-
damlarina Adil Muamele Yapilmasina Dair Uzman Calisma Grubu'nun
2005 yilindaki ilk oturumunda Yunan delegesi, Yunan gemiadamlarini
de iceren Prestige ve Tasman Spirit olaylarinin aci tecriibelerini hatir-

latmistir®®. Ayrica diger delegeler de denizcilik sektoriiniin birgok ulus-

33 LEG 88/12, March 18, 2004.

3 LEG 88/12/3, March 19, 2004.

35 LEG 92/6/4, September 15, 2006.

%6 IMO/ILO/WGFTS 1/11, February 3, 2005.
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lararas1 s6zlesme, rehber kurallar ve kararlar dogrultusunda yonetilmesi-
ne ragmen bu araglarin hi¢birinin dogrudan, deniz kazalarina dahil olan
gemiadamlarma adil davranilmasini ele almamasini elestirmislerdir. Son
olarak 2005 yilinda Calisma Grubu, Deniz Kazalarinda Gemiadamlarina
Adil Muamele Yapilmasina Dair Rehber Kurallar’in taslak halini olus-

turmustur.

2006 yilinda IMO, Uluslararast Calisma Orgiitii ile hazirlanan Deniz
Kazalarinda Gemiadamlarina Adil Muamele Yapilmasima Dair Rehber
Kurallar’1 (Rehber Kurallar) kabul etmistir. Rehber Kurallar 1 Temmuz
2006 tarihinde yliriirliige girmistir. Rehber Kurallar, gemiadamlarinin bir
deniz kazast durumunda kamu makamlari tarafindan gozaltina alinabile-
cegi tim durumlar i¢in uygulanabilir. Rehber Kurallar, "gemilerin seyri,
operasyonu, manevrasi veya yonetimi ile baglantili olan ve gemiadamla-
rinin alikonulmasina neden olabilecek herhangi bir dngériilemeyen du-
rum veya fiziksel olay1" kapsamaktadir. Rehber Kurallarin, limanlar ve
sahildar devletler, geminin bayragini tasidig: iilkeler, gemiadamlarinin
tilkeleri, gemi sahipleri ve gemiadamlar1 i¢in 6zel maddeleri vardir.
Rehber Kurallar tiim bu taraflarin, gemiadamlarinin goz altina alinma-
styla sonuclanabilecek deniz kazalar1 durumunda ne yapmalar1 gerekti-

gini bilmesini saglar.

Rehber Kurallarin amaci, bir deniz kazasi ardindan ve herhangi bir so-
rusturma esnasinda ve kamu yetkililerince géz altina alinmalar1 duru-
munda gemiadamlarina adil davranilmasii saglamaktir. Rehber Kural-
larla birlikle ayn1 y1l kabul edilen bir kararla liye devletlerin bu Kurallar

yiiriirliige koymalar1 davet edilmistir. Denizcilik camiasinda bulunan
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STK'lar da bu Rehber Kurallarin nasil uygulanacagina yonelik bir kila-
vuz hazirlamistir. Bu zamandan itibaren bir¢ok iilke Rehber Kurallari

kendi ulusal mevzuatlarina dahil etmislerdir.

Deniz kazalariin bir sonucu olarak can kaybi, miilke zarar ve deniz kir-
liligi siklikla meydana gelmektedir. Gemi kaptan1 ve diger miirettebat
tiyeleri, her zaman Ceza Hukuku veya Sahildar Devlet Kanunlar tara-
findan onlarin hukuki yorumlarina gére muamele goriirler®’. Deniz kaza-
larina karigan bir¢ok gemiadami, vatandasi olduklar1 devlet veya gemi-
nin bayragini tasidigi devlet disinda bir devlette uzun siireler boyunca
alikonulmustur®®. Ozellikle bir deniz kazasinin ardindan, gemiadamlari-
na yonelik muamele konusunda oldukc¢a belirsizlik vardir. Bu nedenle
gemiadamlar1 haksiz muamele gérme tehlikesi icinde hissetmektedirler.
Rehber Kurallarin kabul edilmesi, gemiadamlarina adaletsiz davranilma-
st sorununu ¢dzmeye yonelik biiylik bir adim olarak goriilmektedir.
Rehber Kurallarin, gemiadamlarina adil davranilmasini saglayan énemli
hukuki belge olmasina ragmen bu diizenlemenin uygulamaya yansimasi
o kadar kayda deger degildir. Gergekei bir bakis agisiyla bakildiginda,
sorunun ¢oziilmekten gok uzakta oldugunu gorebiliriz®®. Ciinki birgok
devlet, Rehber Kurallar1 uygulamamaktadir. Ulkeler Rehber Kurallari,
kendi i¢ hukuk, idari ve yiirlirliige koyma siireglerine entegre etmemis-

lerdir.

37 LEG 92/6/1, July 25, 2006.
38 IMO/ILO/WGFTS 1/11, February 3, 2005.
3 LEG 92/6/1, July 25, 2006.
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Denizcilik camiasindaki STK'lar Rehber Kurallarin uygulanma durumu-
nu incelemek igin IMO iiye devletleri arasinda bir anket yapmistir*®. 45
iiye devlet, yani tiim iiye devletlerin iicte biri, anketi yanitlamistir. Yanit-
lara gore, iilkeler {i¢ kategoriye ayrilabilir: ilk grup, kendi mevcut mev-
zuatlarinin gemiadamlarinmi yeteri kadar korudugunu, ceza hukukundan
deniz kazalar ve deniz kazasi sorusturma kanunlarina kadar bir dizi ko-
nuyu kapsayan kendi hukuk sistemlerinin Kurallara dahil edilen gemia-
damlar1 haklarin1 ve gemiadamlarinin bagka yasal haklarini da icerdigini
iddia eden iiye devletlerden olusmaktadir. Bu grup, anketi yanitlayan

iiye devletlerin %29'unu olusturmaktadir®.

Anketi yanitlayanlarin %38'ini olusturan ikinci {iye devlet grubu ise,
Rehber Kurallar1 tamamen veya kismen kendi hukuk sistemlerine enteg-
re ettiklerini belirtmistir. Kurallarin uygulama kapsaminin degisken ol-
dugu gozlemlenmistir. Benzer sekilde, Rehber Kurallar bazi {ilkelerde
uygulanmas1 zorunlu iken, diger devletler Rehber Kurallarin "dikkate
alinmas1" veya "degerlendirilmesi" gerektigini belirtmistir. Son olarak,
anketi yanitlayan devletlerin {igte biri Rehber Kurallar1 uygulamadiklari-
n1 belirtmistir. Bu grup, Rehber Kurallar1 kendi hukuk sistemlerine diiz-

giin bir sekilde entegre edebilmek i¢in teknik yardim talep etmistir.

Rehber Kurallar IMO Hukuk Komitesi’nin giindemindedir. Ayrica de-
nizcilik camias1 STK'lar1 ve iiye devletler konuyu, IMO Genel Kurul
Toplantilarina da tagimistir. Devletler bu tartismalara genellikle tavsiye

ve elestirilerle katkida bulunmaktadirlar. Ancak Rehber Kurallar1 uygu-

40 LEG 101/4/1, March 14, 2014.
41 LEG 102/4, March 2, 2015.
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layip eyleme ge¢gme séz konusu oldugunda, performanslar1 oldukg¢a za-
yiftir. Graham durumu "gemiler onemlidir, ¢evre Onemlidir, giivenlik

onemlidir ama insanlar 6nemli degildir" diyerek elestirmektedir®.

IMO gemi adamlarina adil muamele konusunu, zorunlu bir uluslararasi
yasal belge olmayan Rehber Kurallarla diizenlemistir. Bu nedenle, 6zel-
likle bir deniz kazasindan sonra gemi adamlarma kars1 haksiz muamele
sorunu tam olarak ¢oziilememistir. Aksine sorun hala devam etmektedir.
Rehber Kurallar gonillii olarak kabul edilen bir diizenleme oldugu i¢in
sorunu ¢6zmek i¢in uygun bir yol degil gibi goriinmektedir. Bu nedenle,
bir uluslararasi s6zlesmenin uyarlanmasi meselesi akla gelebilir. Gemia-
damlarinin su¢lanmasi devletlerin i¢ hukuklariyla ilgilidir. Bu konu, ceza
hukukundan deniz kazalar1 hukukuna ve devletlerin deniz kazalar1 sorus-
turma hukukuna kadar bir dizi alanda diizenlenmektedir. Uluslararas1 bir
sOzlesmenin uyarlanmasi, devletlerin i¢ hukukuna bir miidahale gibi
algilanabilir. Bu nedenle uluslararasi bir s6zlesmeyi kabul etmek uygun

olmayabilir.

Uluslararas1 Tasimacilik Iscileri Federasyonu, Rehber Kurallari tanitmak
icin bolgesel ve ulusal calistaylar diizenlemeye karar vermistir. ITF,
Rehber Kurallarin etkili bir sekilde uygulanmasi i¢in hazirlanan kilavuzu
tartismay1 ve gelistirmeyi amaglamaktadir. 23 Haziran 2017 tarihinde
ITF ve Uluslararas1 Gemiadamlar1 Haklar1 (SRI), bir deniz kazasi duru-
munda gemiadamlarina adil muamelede bulunulmasia yonelik 2006

Rehber Kurallarinin uygulanmasina dair bir gilinliik Calistay diizenlemis-

42 Graham, C. A.: “Maritime Security and Seafarers’ Welfare: Towards Harmoniza-
tion”, WMU Journal of Maritime Affairs, 2009, Vol. 8, Iss. 1, s. 75.
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tir. IMO Merkez Ofisinde diizenlenen Calistaya 175 kisi katilmistir. Ka-
tilimcilarin tepkisi olduk¢a olumlu olmustur. Daha sonra Kasim 2018'de
Manila, Filipinler'de ITF tarafindan Asya'nin 6nde gelen denizci ulusla-
riyla bolgesel bir toplant1 diizenlenmistir. Konusmacilar, iilkelerin kati-
limc1 delegelerini Rehber Kurallart kendi i¢ hukuklarinda uygulamaya
tesvik etmistir. ITF, istege bagl olan Rehber Kurallarin higbir tlkenin i¢
hukuku, cezai veya medeni hukukuna miidahale etmeyi amaglamadigini
vurgulamistir. Bunun yerine Rehber Kurallar, liman ve sahildar devlet-
ler, geminin bayragimi tasidigi devletler, gemiadamlarin devletleri,
gemi sahipleri ve gemiadamlarindan olusan paydaslarin haklarini ve

yukumlultklerini dengelemektedir.
SONUC

Gemiadamlarma adil muamele konusunun ¢6ziimiinde, Rehber Kurallar
¢ok gelismis ve dnemli bir yasal metin olusturmaktadir. Rehber Kurallar,
ilgili tiim sosyal taraflarin mutabakatiyla ve tam bir uzlasma anlayisi
icerisinde hazirlanmigtir. Rehber Kurallar, konunun tiim yonlerini kap-
samakta ve pratikte siklikla karsilasilan sorunlara somut ¢éziimler sun-
maktadir. Yasal etkisi a¢isindan baglayici olmasa da, Rehber Kurallara
titizlikle uyuldugunda gemiadamlarina yonelik haksiz muamelenin en
aza indirilmesi beklenmektedir. Bu baglamda Rehber Kurallar1, uluslara-
ras1 sozlesme gibi baglayici bir belge haline getirmek en uygun ¢oziim-
diir ancak en azindan mevcut kosullar altinda pek gerceke¢i gériinmemek-
tedir. Rehber Kurallar, gemiadamlarina adil muameleyi saglama agisin-

dan onemli bir doniim noktas: teskil etmektedir.
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Gemiadamlarina adil muamele konusu Tiirk Hukuku i¢in de 6nemlidir.
Turkiye, Rehber Kurallar1 dikkatli bir sekilde uygulamak i¢in ¢aba gos-
termelidir. Bu ¢ercevede, ceza hukuku mevzuati ile deniz giivenligi ve
kirliligi mevzuatinin hikkiimleri kapsamli bir sekilde taranmali ve gemia-
damlarina adil muameleyi saglayan hiikiimler mevzuata dahil edilmeli-
dir. Miimkiin oldugu 6l¢iide, Rehber Kurallar bir diizenleyici islem for-
matina déniistiiriilerek uygulanmalidir. Ik asamada bu miimkiin degilse,
Ulastirma ve Altyapr Bakanlig1 ve diger ilgili bakanliklar, ilgili tiim ka-
mu kurumlarini ve sosyal ortaklar1 Rehber Kurallar hakkinda bilgilen-
dirmeli ve bunlarin uygulanmasini tesvik etmelidir. Ayn1 zamanda Tiir-
kiye, Tiirk gemiadamlarina ve Tiirk gemilerindeki yabanci gemiadamla-
rina yonelik haksiz muamelenin kaydini tutmalidir. Saglanan veriler
diizenli araliklarla IMO ve ILO'ya aktarilmalidir. Ote yandan uygulama
ile ilgili olarak IMO ve ILO tarafindan gonderilen genelgeler diizenli
olarak takip edilmeli ve gerekli cevaplarin zamaninda ilgili kuruluglara

ulastirilmas: gerekmektedir.
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