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ABSTRACT

The main objective of this article is to evaluate the effects of the EU -
Turkey Statement of 18 March 2016 on the asylum - related rights of the
persons who fall within the scope of the Statement. The said evaluation

covers the main characteristics of the Statement such as objective, scope,

M Hakem denetiminden gegmistir.

*  Bu makale, 08.08.2020 tarihinde Editérler Kuruluna ulasmis olup, 03.09.2020 tari-
hinde birinci hakem; 29.09.2020 tarininde ikinci hakem onayindan gegmistir.

* Ankara University Faculty of Law, Private International Law Department, (ORCID
ID: orcid.org/0000-0002-8282-5430).
Bu makaleye atif igin; OZTURK, Neva Oviing, “Irregular Migratory Movements
from Turkey to Greek Islands: The Effect of the Readmissions Based on the EU-
Turkey Statement Over the Rights of the Asylum Seekers”, DEHUKAMDER - Cilt:
3 /Sayi: 1/Y1l: 2020, s. 71 - 166.
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legal nature as well as Its reflections on the practices of Greece and Tur-
key. This article highlights that the migratory flow in 2015 from Turkey
to Greek islands, which paved the way for the Statement, was merely
labeled by the EU as an ‘irregular migratory movement’, although the
main characteristic of this flow was that the majority of the migrants on
the move were likely to be in need of international protection. By focu-
sing on the ‘irregular’ character of the movement, Statement adopted a
deterring approach as an extension of the EU’s externalization of migra-
tion and asylum policy and assigned two main tasks on Greece and Tur-
key: remotion by Greece and readmission by Turkey. The article claims
that the Statement’s approach on turning the blind eye to the protection -
related character of the migratory flows has not diminished the actual
problem. Indeed, the effect of the Statement on the asylum - related
practice has exacerbated the need for an effective protection and access
to durable solutions. The most significant confirmation of this position
can be demonstrated in the recent crisis between Turkish and Greek bor-
ders when thousands of migrants including the asylum seekers had to
face extremely harsh situations when rushed to the Greek borders fol-
lowing Turkey’s declaration that it wouldn’t prevent the exits from its
borders. This incident once more showed that the real solution to the
‘problem’ is not shifting but sharing the physical responsibility with
Turkey.

Keywords: EU - Turkey Statement, International Protection, Asylum,
Readmission, Hotspots, Temporary Protection.
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0z

Bu makalenin temel amaci, 18 Mart 2016 tarihli AB - Turkiye Mutaba-
katinin, Mutabakat kapsamina giren kisilerin siginma ile baglantili hak-
lar1 tizerindeki etkilerinin degerlendirilmesidir. S6zii edilen degerlendir-
me; amag, kapsam ve hukuki nitelik gibi Mutabakatin temel 6zelliklerini
de kapsamasimin yaninda, Mutabakatin Yunanistan ve Tiirkiye uygula-
malar1 tizerindeki yansimalarini da icermektedir. Makalede, 2015 yilinda
Tiirkiye’den Yunan adalarina yonelen ve Mutabakatin hazirlanmasina
neden teskil eden go¢ akinin, bu akinin kapsamindakilerin ¢gogunlugunun
uluslararasi korumaya ihtiya¢ duyma olasiligi bulunmasina ragmen, AB
tarafindan sadece ‘diizensiz go¢ akini’ olarak nitelendirildiginin alt1 ¢i-
zilmistir. Gog¢ akininin sadece ‘diizensiz’ niteligine odaklanmak suretiyle
Mutabakat, AB’nin go¢ ve siginmanin digsallastirilmasi politikasinin da
bir uzantis1 olarak caydiric1 bir yaklasim benimseyerek Yunanistan ve
Tiirkiye’ye su iki gorevi yiiklemistir: Yunanistan i¢in uzaklastirma, Tur-
kiye icin geri kabul etme. Bu cerceve icerisinde makale, Mutabakatin,
ilgili gd¢ akiinin koruma ile alakali niteligini gormezden gelmesinin
gercek problemin varligini ortadan kaldirmaya yetmedigini iddia etmek-
tedir. Ustelik, Mutabakatn sigmma ile ilgili uygulama iizerindeki etkisi
etkin bir koruma ve kalic1 ¢oziimlere erisime duyulan ihtiyact daha da
alevlendirmistir. Bu durum kendisini en belirgin sekilde, Tiirkiye ve
Yunanistan siurlar1 arasinda, binlerce kisinin, Tiirkiye nin siir kapila-
rindan ¢ikiglar engellemeyecegini bildirmesi iizerine Yunanistan siniri-
na akin etmeleri esnasinda asir1 derecede sert bir muamele ile karsilas-

malar1 olayinda gdstermistir.
Anahtar Kelimeler: AB - Tiirkiye Mutabakati, Uluslararast Koruma, Si-

ginma, Geri Kabul, Go¢men Erigsim Noktalar1 (Hotspots), Gegici Koruma

**k*
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INTRODUCTION

The Statement of 18 March 2016 (EU - TR Statement) is considered to
be the most significant response given by the European Union (EU) to
the recent migratory movements in the region, involving the flow of Sy-
rians, which constitute the majority of the world’s refugees. Although
the relevant migratory movements have been highly engaged with the
need of international protection, the Statement primarily focuses on pre-
vention on irregular movements towards the Greek islands, which cons-
titute the Eastern Mediterranean route, one of the most important
pathways for arrivals to EU territory. Given the deterrent objective of the
Statement, it has been long questioned whether it actually is compatible
with international human rights law and refugee law in terms of the tre-
atment it entails for asylum seekers. This questioning also necessitates
the evaluation of the legal nature of the Statement and EU’s involvement
in it as a legal actor. Since its initial application, inter alia, legal scholars
have been extensively debating on the above - mentioned issues.

Although the insights derived from these debates are gratefully utilized
to shape the main arguments in this article, the objective of this piece is
not to solely repeat what has been already contributed to the relevant
literature. Instead, this article aims to evaluate the effects of the EU - TR
Statement on the asylum seekers who are subjected to it, in an up - to -
date manner through a holistic approach. To meet this purpose, the artic-
le is divided into two parts. The first part focuses on the background,
objective, scope, and the legal nature of the Statement to re - evaluate

whether or not the factual features of the relevant migratory flow, more
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specifically the protection - related needs, have been fully taken into
consideration in the formulation of the Statement. The article then deals
with the reflections of the Statement on the practice regarding the asy-
lum seekers both on Greek islands and in Turkey, with an underlying
aim to question to what extent the determination to strictly apply the
Statement has affected the rights of the migrants, especially on asylum -
related matters. Moreover, this inquiry intends to evaluate the effect of
the general analysis made in the first part on the practice conducted in
the said countries. The article concludes by connecting the findings of

each section to demonstrate an overall assessment.

I. AN OVERVIEW AND GENERAL ANALYSIS OF THE EU -
TURKEY STATEMENT

A) BACKGROUND

In 2015 European Union (EU) faced an intensive migratory flow especi-
ally through its Mediterranean borders. According to UNHCR figures,
over one million people had reached Europe across the Mediterranean,
mainly to Greece and Italy, in that year!. Approximately 85% of the ar-

rivals in 2015 were made through Eastern Mediterranean route, specifi-

L Clayton, J. - Holland, H.: ‘Over One Million Sea Arrivals Reach Europe in 2015°,
30 December 2015, https://ww.unhcr.org/news/latest/2015/12/5683d0b56/million-
sea-arrivals-reach-europe-2015.html (accessed on 01.06.2020); see also UNHCR
statistics on total arrivals to Mediterranean including both land and sea arrivals at
UNHCR: Mediterranean Situation, https://data2.unhcr.org/en/situations/mediterranean
(accessed on 04.07.2020).
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76 Irregular Migratory Movements from Turkey to Greek Islands

cally with Greece being the destination country?. UNHCR data shows
that 84% of those arrived came from the world’s top 10 refugee produ-
cing countries, most likely fleeing from persecution and / or war®. Greek
statistics together with the UNHCR statistics demonstrate the top four
countries of the nationalities of the individuals who arrived, as Syria,
Afghanistan, Iraq and Pakistan®. The data reveals that the majority of the
arrivals to Greek islands were through Turkey; between January to Au-
gust for instance, 244, 900 people arrived irregularly to Greek islands

through Turkey®.

Three reasons, in connection with each other, could be shown as suppor-
ting basis for the motivation of the asylum seekers to try to access to the
protection in the EU rather than remaining in Turkey. First, Turkey at

2 International Organization for Migration (IOM): Greece Records Highest Weekly
Migration Inflows in 2015 So Far, 23.10.2015, https://www.iom.int/news/greece-
records-highest-weekly-migration-inflows-2015-so-far (accessed on 03.06.2020).

3 Clayton - Holland.

4 ESI (European Stability Initiative): The 2015 Refugee Crisis Through Statistics, 17
October 2015, p. 12, https://www.esiweb.org/pdf/ESI%20-%20Refugee%20 Statistics
%20Compilation%20-%2017%200ct%202015.pdf (accessed on 03.06.2020); see also
UNHCR: Europe Refugees & Migrants Emergency Response Nationality of Arri-
vals to Greece, Italy and Spain (January-December 2015), p. 2,
https://reliefweb.int/sites/reliefweb.int/files/resources/Monthly TrendsofNationalitie
s-ArrivalstoGreeceltalyandSpain-31December2015.pdf (accessed on 03.06.2020).
The first source (based on the statistics of the Greek authorities) places Pakistani
nationality on the third row, the second source however ranks the Iragi nationality
in third place. The difference might be due to the time period of the statistics, first
source demonstrates the statistics for the period of January-August 2015, statistics
shown in the second source are based on the data gathered between January-
December 2015. According to Frontex statistics on the other hand, most of the mig-
rants on the Eastern Mediterranean route in 2015 originated from Syria, followed by
Afghanistan and Somalia: Frontex: Migratory Routes, https://frontex.europa.eu/along-
eu-borders/migratory-routes/eastern-mediterranean-route/ (accessed on 03.07.2020). It
should be noted that all of the above-mentioned sources place Syrian nationals in
the first place in terms of arrival to Greek islands from Turkey in 2015.

5 ESI, p.9.
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the time was® (and still is)’ the top refugee hosting country in the world
due to the mass - influx originated from Syria.® However in 2015 Turkey
was in the initial process of the adjustment of its new legal structure of
the international protection regime, the framework of which was codi-
fied with the country’s first Law (Law on Foreigners and International
Protection - LFIP) in 2014, that is directly dedicated to immigration and
international protection®. Therefore, inconsistencies regarding access to
international protection and to reception facilities were taking place

mostly due to the capacity related reasons®®. Second, given that Turkey

& United Nations Department of Economic and Social Affairs: Top Ten Refugee
Hosting Countries in 2015, 15 September 2016, https://www.un.org/development/
desa/publications/graphic/top-10-refugee-hosting-countries-in-2015 (accessed on
06.06.2020).

7 According to UNHCR statistics, as of the end of 2019, Turkey hosts 3.6 million
refugees: UNHCR: Figures at a Glance, 18 June 2020, https://www.unhcr.org/ figu-
res-at-a-glance.html (accessed on 07.07.2020).

8 UNHCR data reveals that as of 31 December 2015, there were 2.503.549 registered
Syrian refugees in Turkey: UNHCR: Syria Regional Refugee Response Turkey,
https://data2.unhcr.org/en/situations/syria/location/113# ga=2.197885807.1371847
231.1594106911-1716941026.1593873655 (accessed on 06.06.2020).

° Provisions related to inter alia, international protection in the LFIP (Law No. 6458,
Official Gazette (0.G.) No. 28615, date 11.04.2013) came in to force in 2014, a
year after the publication of the Law in the Official Gazette, pursuant to art.
125(1)(b) of the LFIP. Before the entry into force of the LFIP, the responsible aut-
hority for conducting asylum procedures was the Foreigners Division of the Turkish
National Police, however, LFIP has completely changed the administrative structu-
re of the asylum-related matters and established the Directorate General of Migra-
tion Management (DGMM). Therefore an adjustment process was needed not only
for the effective application of the new procedures provided in the LFIP but also for
the enhancement of the new authority, namely the DGMM: Oztiirk, N.O.: Reflecti-
ons of the Past Expectations for the Future: A Legal Analysis on the Development
of Asylum Law in Turkey, Research and Policy on Turkey, (2017), Vol. 2, Iss. 2, p.
199; see also AIDA (Asylum Information Database): Country Report Turkey, (Tur-
key 2015), December 2015, pp. 8, 15, https://www.asylumineurope. org/ re-
ports/country/turkey (accessed on 09.06.2020).

10 AIDA, Turkey 2015, pp. 31-33; see also, Ulusoy, O.: “Turkey as a Safe Third Co-
untry”, (Safe Third Country), Border Criminologies Blog, 29 March 2016,
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78 Irregular Migratory Movements from Turkey to Greek Islands

has been applying geographical limitation on the 1951 Convention on
the Status of Refugees (Geneva Convention / 1951 Convention)!!, asy-
lum seekers originating from non - European countries were not issued
refugee status pursuant to the said Convention. Third, Turkey has initia-
ted the application of temporary protection to asylum seekers originating
from Syria'? without a pathway to access to international protection sta-

tuses'®. Hence, Syrians* which constitute the majority of the asylum

https://www.law.ox.ac.uk/research-subject-groups/centre-criminology/centreborder-
criminologies/blog/2016/03/turkey-safe-third (accessed on 20.06.2020); Ulusoy,
0.-Battjes, H.: Situation of Readmitted Migrants and Refugees from Greece to Tur-
key under the EU-Turkey Statement, Vrije Universiteit (VU) Migration Law Series,
2017, No. 15, p. 10, https://rechten.vu.nl/en/Images/UlusoyBattjes Migration_
Law_Series_No_15 tcm248-861076.pdf (accessed on 20.06.2020).

11 See Ratification Law No. 359, O.G. 05.09.1961/10898. Ratification of the Conven-
tion with a geographical limitation was an optional right offered by the Convention
pursuant to article 1(B). Turkey declared to be bound by the said limitation when
ratifying the 1967 Protocol of the Convention in 1968 and currently continues to
apply this limitation. Hence, Turkey recognizes the refugee status of the persons
who meet the refugee definition due to events happening in European countries
only. For the legal ground of the application of the geographical limitation under
the 1967 Protocol see Ratification Decision of Board of Ministers dated 1 July
1968, O.G. 5 August 1968/12968.

2 Although practices similar to temporary protection took place earlier in the Turkish
experience with mass-influx situations in the past, the term temporary protection is
used in the LFIP for the first time in the history of Turkish asylum law. According
to art. 91(1) of the LFIP, ‘Temporary protection may be provided for foreigners
who have been forced to leave their country, cannot return to the country that they
have left, and have arrived at or crossed the borders of Turkey in a mass influx si-
tuation seeking immediate and temporary protection’. Following the entry into for-
ce of the LFIP in 2014, Board of Ministers issued the Temporary Protection Regu-
lation (TPR) to regulate the procedure and substance of the temporary protection
application pursuant to art. 91(2) of the LFIP. According to Provisional art. 1 of the
TPR, TPR is applicable to the citizens of the Syrian Arab Republic, stateless per-
sons and refugees who have arrived at or crossed Turkish borders coming from the
Syrian Arab Republic since 28 April 2011.

18 According to art. 16 of the TPR ‘Individual international protection applications
filed by foreigners under this regulation shall not be processed in order to ensure
the effective implementation of temporary protection measures during the period of
the implementation of temporary protection’.
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seekers who transited from Turkey to Greek islands were neither likely
to be recognized as refugees and be protected under the 1951 Conven-
tion nor had access to another® international protection status if remai-
ned staying in Turkey!®. Non - Syrians on the other hand were able to
have access to international protection but not to refugee status as almost
all of them were seeking asylum due to the events happening in non -

European countries, falling within the scope of the geographical limitation®’.

14 The term Syrians’ used in this article within the context of the practice of tempo-
rary protection in Turkish law, unless otherwise stated, includes the stateless per-
sons and refugees who have arrived at or crossed Turkish borders coming from Sy-
ria, pursuant to the Provisional art. 1 of the TPR as indicated in the supra note 12.

15 According to LFIP, there are three international protection statuses in the Turkish
law. They are the refugee status (LFIP art. 61), conditional refugee status (LFIP art.
62) and the subsidiary protection status (LFIP art. 63).

6 TPR does not set an upper time limit for the application of temporary protection,
only gives a discretion (at the time the discretion was given to the Board of Minis-
ters, however with the amendment of the Constitution for the establishment of the
Presidential Government System, Board of Ministers is abolished) to the President
to end the temporary protection without objective criteria set forth in the Regula-
tion. Therefore, when this fact is combined with the aforementioned provision of
the TPR (art. 16), it can be concluded that individuals under temporary protection
lack the access to international protection statuses for an unlimited and uncertain
time without a transparent and solid safeguard: Oztiirk, N. O. : Miiltecinin Hukuki
Statiistiniin Belirlenmesi, Ankara 2015, pp. 423-428; Oztirk, Reflections, p. 201,
202; Oztiirk, N.O.: Gegici Korumanin Uluslararas1 Koruma Rejimine Uyumu Uze-
rine Bir Degerlendirme, Ankara Universitesi Hukuk Fakiiltesi Dergisi, (2017), Vol.
66, Iss. 1, pp.248-250; Ineli-Ciger, M.: Protecting Syrians in Turkey: A Legal
Analysis, International Journal of Refugee Law (Protecting Syrians), (2017), Vol.
29, Iss. 4,p. 9.

17 On the other hand, it is reported that Iragi asylum seekers had a differentiated tre-
atment in terms of access to international protection. As AIDA report indicates: ‘In
the period after the events of June 2014, arrivals from lraq continued at a heighte-
ned pace due to the deteriorating security situation in parts of Irag. As by January
2015, the overall size of the Iraqi protection seeker population in Turkey was esti-
mated at around 200-250,000, not all of which were at time registered by either
Turkish authorities or UNHCR. In response to these developments, it appears that
throughout the second half of 2014 the DGMM has considered the possibility of
adopting a group-based approach for protection seekers from Irag-similar to the
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On 29 November 2015, EU heads of state or government held a meeting
with Turkey. The meeting was considered as an important step not only
for developing EU - Turkey relations but also contributing to managing
the (at the time) existing ‘migration crisis!®’%°, The statement of the No-
vember meeting also indicated that both sides agreed that the EU - Tur-
key Readmission Agreement (RA) would become fully applicable from
June 2016%° and that the application of the established bilateral readmis-

sion provisions and swiftly returning migrants who are not in need of

“temporary protection” regime in place for Syrians. In the end, however, the
agency stopped short of formalizing the new approach for Iraqis as a “temporary
protection” regime as such, and instead opted on another, an ad hoc type route in-
tended to offer a level of legal protection and reception rights to newly arrived
Iragis without further burdening the “international protection” procedure. This ad
hoc approach was first introduced by DGMM by means of a Circular in August
2014, but later amended by another Circular in February 2015. (...) Iraqgi protec-
tion seekers who arrived in Turkey in May 2014 or later were effectively barred
from accessing the “international protection” procedure (...): AIDA, Turkey

2015, pp. 68, 69.

The terms ‘migration crisis’ and ‘refugee crisis’were used inter-changeably by EU

sourced statements. For an analysis of the ‘crisis discourse’ see: Idriz, N.: The EU-

Turkey statement or the ‘refugee deal’: the extra-legal deal of extraordinary times?,

(EU-Turkey Statement), Asser Institute Research Paper Series 06, December 2017,

pp. 1-4, https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3080881 (accessed on

07.06.2020).

19 European Council Council of the European Union: Meeting of the EU heads of
state or government with Turkey, 29 November 2015, https://www.consilium. eu-
ropa.eu/en/meetings/international-summit/2015/11/29/ (accessed on 07.06.2020).
According to one of the conclusions of the meeting EU would provide immediate
and continuous humanitarian assistance in Turkey. The financial support coming
from EU to Turkey would also be expanded significantly. Further, the statement of
the meeting pointed out that a Refugee Facility for Turkey was established by the
Commission to coordinate and streamline actions financed in order to deliver effici-
ent and complementary support to Syrians under temporary protection and host
communities in Turkey. The EU was committed to provide an initial 3 billion euro
of additional resources: Ibid., para. 6.

20 |bid, para. 5.
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international protection to their countries of origin would be ensured?:.
The RA was concluded between Turkey and the EU earlier in 2013%,
According to the Agreement, Turkey’s obligations focused on the read-
mission of Turkish nationals (RA, art. 3) and the readmission of third -
country nationals together with stateless persons (RA, art. 4). However,
pursuant to the time frame regulated under art. 24(3) in connection with
the art. 24(2) of the RA, the obligations regarding the third - country
nationals and stateless persons were only supposed to become applicable
on 1 October 2017.

The most significant outcome of the November meeting on the other
hand, could be the decision to activate a Joint Action Plan (JAP) that had
been agreed ad referenda on 15 October 2015 to deal with the refugee
crisis created by the situation in Syria?®. JAP aimed to increase coopera-
tion for support of Syrian asylum seekers in Turkey and to strengthen
efforts to prevent irregular migration flows into the EU?*. As it is stated
in text of the JAP:

“The Action Plan, tries to address the current crisis situation in three
ways: (a) by addressing the root causes leading to the massive influx of
Syrians, (b) by supporting Syrians under temporary protection and their

host communities in Turkey and (c) by strengthening cooperation to pre-

2L |bid, para. 7.

22 For a comprehensive legal analysis of the RA see, Gégmen, 1.: “Tiirkiye ile Avrupa
Birligi Arasindaki Geri Kabul Anlasmasimin Hukuki Yonden Analizi”, Ankara Av-
rupa Caligmalari Dergisi, (2014), Vol. 13, Iss. 2, pp. 21-86; for a general compre-
hensive review, background and analysis of the RA see, Eksi, N.: Tirkiye Avrupa
Birligi Geri Kabul Anlasmasi, istanbul 2016.

2 European Council Council of the European Union, para. 7.

24 European Commission: Eu-Turkey Joint Action Plan, https://ec.europa.eu/ commis-
sion/presscorner/detail/en/MEMO_15 5860 (accessed on 08.06.2020).
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vent irregular migration flows to the EU. The EU and Turkey will address
this crisis together in a spirit of burden sharing. The Plan builds on and is
consistent with commitments taken by Turkey and the EU in other con-
texts notably the Visa Liberalisation Dialogue. In both parts it identifies the

actions that are to be implemented simultaneously by Turkey and the EU%.”

In a following international summit, on 7 March 2016, the progress ma-

de in the implementation of the JAP was discussed by the Prime Minister

of Turkey and the EU Heads of State or Government?®, In that meeting,

“Turkey confirmed its commitment in implementing the bilateral Greek -
Turkish readmission agreement to accept the rapid return of all migrants
not in need of international protection crossing from Turkey into Greece

and to take back all irregular migrants apprehended on Turkish waters?7.”

One of the significant highlights of the meeting was the agreement on

the certain principles which would later be reflected on the EU - TR Sta-
tement of 18 March 20162,

25
6

n

27
28

Ibid.

European Council Council of the European Union: Statement of the EU Heads of
State or Government, 07/03/2016, (07 March Statement), https://www.consilium.
europa.eu/en/press/press-releases/2016/03/08/eu-turkey-meeting-statement/ (acces-
sed on 10.06.2020).

Ibid.

At the meeting of 7 March 2015, following principles were agreed to be worked on:
‘to return all new irregular migrants crossing from Turkey into the Greek islands
with the costs covered by the EU;to resettle, for every Syrian readmitted by Turkey
from Greek islands, another Syrian from Turkey to the EU Member States, within
the framework of the existing commitments; to accelerate the implementation of the
visa liberalization roadmap with all Member States with a view to lifting the visa
requirements for Turkish citizens at the latest by the end of June 2016; to speed up
the disbursement of the initially allocated 3 billion euros to ensure funding of a first
set of projects before the end of March and decide on additional funding for the Re-
fugee Facility for Syrians; to prepare for the decision on the opening of new chap-
ters in the accession negotiations as soon as possible, building on the October 2015
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Against this backdrop, on 18 March 2016 the Members of the European
Council met with their Turkish counterpart, being the third meeting sin-
ce November 2015. Following the meeting, a ‘statement?®’ (the EU - TR
Statement), including the action points which were formulized during
the former meetings was published with a press release by the European

Council®°.
B) OBJECTIVE AND SCOPE

The main objective of the EU - TR Statement is presented in the text of

the Statement as:

“to end the irregular migration from Turkey to the EU’, ‘in order to break
the business model of the smugglers and to offer migrants an alternative

to putting their lives at risk3!.”

To fulfill this objective, the Statement focuses on certain points.
However, some of the points indicated in the Statement are not directly
related to the aforementioned objective. Hence, the scope of the State-

ment can be divided in to three main categories namely as: prevention

European Council conclusions; to work with Turkey in any joint endeavour to imp-
rove humanitarian conditions inside Syria which would allow for the local popula-
tion and refugees to live in areas which will be more safe’: Ibid.

29 As it will be shown later in this article that the legal nature of the ‘statement’ has
been intensely debated by the scholars, questioning whether it should be considered
as a mere political statement or a binding international agreement. Although | am
also of the opinion that it is possible to consider the ‘Statement’ a binding internati-
onal agreement, the intention for the usage of the term ‘statement’ in this article
does not reflect a specific side on this debate, the sole reason for such preference is
based on the fact that the term ‘statement’ is used in the original text.

30 European Council Council of the European Union: EU-Turkey statement, 18 March
2016, (EU-TR Statement), https://www.consilium.europa.eu/en/press/press-releases/
2016/03/18/eu-turkey-statement/ (accessed on 01.06.2020).

31 1bid.
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(of irregular crossings to EU) - related points, protection - related points
and points regarding EU - TR relations including; visa liberalization,

customs union and accession process.
1 - Prevention - Related Points

According to the Statement, all new irregular migrants crossing from
Turkey to Greek islands as from 20 March 2016 would be returned to
Turkey. The Statement declares that such returns should take place in
full accordance with EU and international law with an emphasis on the
prohibition of collective expulsion and non - refoulement principle pur-
suant to the relevant international standards. It should be noted that the
Statement highlights the fact that such measures are of ‘a temporary and
extraordinary’ nature which aim ‘to end the human suffering and restore
public order’. The Statement further mentions the registration of ‘mig-
rants’ (asylum seekers)®? in Greek islands and processing the asylum

applications by the Greek authorities in accordance with the EU law. It

32 1t should be mentioned that the term ‘asylum seekers’ or applicants were not used at
all in the text of the Statement. Even if the context on certain issues is in regard to
application for asylum or international protection procedure, the term ‘migrant’ is
used throughout the text. For the purposes of this article and more importantly for
the fact that the meaning of ‘asylum seeker’ is established in the international prac-
tice as: ‘an individual who is seeking international protection. In countries with in-
dividualized procedures, an asylum-seeker is someone whose claim has not yet been
finally decided on by the country in which the claim is submitted. Not every asylum-
seeker will ultimately be recognized as a refugee, but every refugee was initially an
asylum-seeker’ [for the definition see, UNHCR: Glossary, https://www.unhcr
.0rg/449267670.pdf (accessed on 04.06.2020)], the term ‘asylum seeker(s)’ is used
instead of the ‘migrant(s)’ when relevant. The rationale of this usage is due to the
fact that an asylum seeker in international law is subjected to certain legal safegu-
ards that could differ from those of a ‘migrant’. It could also be argued that the ter-
minological preference on this matter in the Statement may reflect the return orien-
ted and deterrent approach of the drafters through blurring the core differences
between ‘asylum seekers’ and mere ‘irregular migrants’.
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states that ‘migrants’ whose applications have been found unfounded or
inadmissible together with those who have not applied for asylum would
be returned to Turkey. In order to provide the smooth functioning of
these arrangements, Turkish and Greek officials, assisted by EU institu-

tions and agencies would collaborate with one another®,

The Statement doesn’t only deal with the irregular crossings from Tur-
key towards Greek islands but also provides measures to prevent the
crossings towards another route. For this end, it is pointed out in the Sta-

tement that:

“Turkey will take any necessary measures to prevent new sea or land ro-
utes for illegal migration opening from Turkey to the EU, and will coope-

rate with neighbouring states as well as the EU to this effect.”

The scope of the Statement regarding prevention - related points can be
evaluated and questioned, inter alia, on three grounds. First, the main
goal of the Statement is explicitly shown in the text as the ‘return of all

new irreqular migrants to Turkey’3*. Following the indication of the

main goal, then the Statement deals with the situation of the asylum see-
kers such as; registration of asylum applications and returns of asylum
seekers being limited to those who have been issued inter alia, inadmis-
sibility decisions. Therefore, the Statement, regarding the prevention
related points, gives the impression that the main policy (or the rule for
the purposes of the Statement) is the return of all irregular migrants to

3 1bid, para. 1.

3 TIdriz, N.: “Taking the EU-Turkey Deal to Court?”, (EU-Turkey Deal), Verfas-
sungsblog, 20 December 2017, https://verfassungsblog.de/taking-the-eu-turkey-
deal-to-court/ (accessed on 02.06.2020).
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Turkey, on the other hand exception is the registration and / or access to
the asylum procedure on Greek islands®®. Considering the fact that ma-
jority of the individuals arriving to Greek islands were from refugee
producing countries and were likely to have well founded asylum claims
as indicated by the UNHCR?®®, the main goal could have been expected
to be the fair and effective access to the asylum process, and exception

to be the return of the irregular migrants. Peers rightfully indicates that:

“returning ‘all’ persons who cross from Turkey to the Greek is-
lands would contradict the ban on collective expulsion in the EU Charter
and the ECHR, as well as EU asylum legislation. However, it does ap-
pear from the rest of the paragraph - including the newly added reference
to non - refoulement (not sending people back to unsafe countries) - that

this is not really the intention37.”

However, the choice of the technique used to formulate the return / re-
admission of the migrants as a main endeavor contradicts with the situa-

tion at hand as the majority of the individuals of concern at the time we-

%5 Moreover, the European Commission in its report dated 10 February 2016 on the
implementation of the EU-Turkey Joint Action Plan, noted that since the beginning
of 2015, a total of 880,000 people arrived from Turkey to Greece, and that due to
the “immense” scale of this movement, the Commission had been working with
Turkish authorities to reduce the scale of these arrivals: European Commission:
Managing the Refugee Crisis EU-Turkey Joint Action Plan Implementation Re-
port, https://ec.europa.eu/home-affairs/sites/homeaffairs/files/what-we-do/policies/
european-agenda-migration/background-information/docs/managing_the_refugee
crisis_-_eu-turkey_join_action_plan_implementation_report_20160210_en. pdf
(accessed on 01.06.2020). This statement of the Commission supports the
conclusion that the main policy/rule has been the return of all irregular migrants
rather than focusing on the protection-related concerns.

3% See supra note 3.

37 Peers, S.: “The final EU/Turkey refugee deal: a legal assessment (Refugee Deal)”, 18
March 2016, http:/feulawanalysis.blogspot.com/2016/03/the-final-euturkey-refugee-
deal-legal.html (accessed on 02.06.2020).
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re likely to be in need of international protection. Therefore, although the
promise of commitment to the non - refoulement principle and to pro-
hibition of collective expulsion is welcomed, the Statement still reflects

a deterrent approach regarding the access to international protection®,

Second, the fact that the Statement refers to the measures (applicable
pursuant to the Statement) as ‘temporary and exceptional’, supports the
above - mentioned conclusion. If the Statement deals with a regular pro-
cess of return / readmission which is consistent with international and
EU law and which could have been practiced through the bilateral Proto-
col between Greece and Turkey concluded earlier®®, why would the mea-

sures be considered as temporary or even exceptional?*® Moreover, the

% See Alpes, M.J. - Tunaboylu, S. - van Liempt, I.: “Human Rights Violations by De-
sign: EU-Turkey Statement Prioritises Returns from Greece over Access to Asy-
lum”, Policy Brief Robert Schuman Centre for Advanced Studies, November 2017,
Issue 2017/29, https://cadmus.eui.eu/bitstream/handle/1814/48904/RSCAS _
PB_2017_29 MPC.pdf?sequence=1&isAllowed=y (accessed on 02.06.2020). As
Peers also indicated in his piece (Ibid), certain additions were made to the text of
the Statement before it was published. When the final text is compared with the
draft text, it is possible to see that most of the additions are in regard to legal safe-
guards for access to international protection. This fact also confirms the conclusion
that the drafters of the Statement did not have a protection-oriented approach to
start with, therefore it wouldn’t be inconvenient to put that the main goal of the text
was to prevent the illegal crossings per se, but not to provide a rights-based solution
to the issue at hand which requires completely a contradicting perspective given
that the motivation of the majority of the migrants was to access to protection. For
the draft text of the Statement see: https://www.statewatch. org/media/documents/
news/2016/mar/eu-turkey-draft-statement-16-3-16.pdf (accessed on 02.06.2020).

3 Protocol for the Implementation of Article 8 of the Agreement between the Go-
vernment of the Republic of Turkey and the Government of the Hellenic Republic
on Combatting Crime, Especially Terrorism, Organised Crime, Illicit Drug Traffic-
king and Illegal Migration of 8 November 2001.

40 For the ambiguity of the meaning of these terms within the context of the Statement
see: Babicka, K.:” EU-Turkey Deal Seems to be Schizoprenic”, (EU-Turkey Deal),
22 March 2016, https://migrationonline.cz/en/eu-turkey-deal-seems-to-be-schizophrenic
(20.06.2020).
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terms ‘temporary and exceptional’ imply a certain process that doesn’t
follow the regular course or isn’t consistent with the features of the si-
tuation at hand. Indeed, it is not legally clear in the Statement why tem-
porary and exceptional measures were needed in the first place. One
might argue that the situation in 2015 (ongoing at the time of the conclu-
sion of the Statement) was likely to be considered as a mass - influx si-
tuation which could be seen as a detriment to public security and public
order; therefore, creating an emergency situation. However, from a legal
perspective, apart from the argument of on what grounds the mass - inf-
lux situations could be seen as such a detriment, certain indicators are
needed to characterize the movement as a ‘mass - influx’ situation that
would result in application of temporary and exceptional measures, as it
wouldn’t be inconceivable to state that not every unexpected migratory
movement constitutes such situation®'. However, considering the facts
that situation is not referred as mass - influx in the text of the Statement
(rather referred as ‘crisis’ in the Statement and in the former EU sourced
statements / declarations), and that EU has not attempted to activate the

Temporary Protection Directive which constitutes a tool for mass - inf-

41 Although there is no binding definition of ‘mass-influx’ in international law,
UNHCR states in Its Executive Committee Conclusion (No. 100) that ‘mass influx
situations may, inter alia, have some or all of the following characteristics: (i) con-
siderable numbers of people arriving over an international border; (ii) a rapid rate
of arrival; (iii) inadequate absorption or response capacity in host States, particu-
larly during the emergency; (iv) individual asylum procedures, where they exist,
which are unable to deal with the assessment of such large numbers’: UNHCR:
Conclusion on International Cooperation and Burden and Responsibility Sharing in
Mass Influx Situations No. 100 (LV)-2004, Executive Committee 55th session,
Contained in United Nations General Assembly document A/AC.96/1003, 08 Octo-
ber 2004, para. (a), https://www.unhcr.org/excom/exconc/41751fd82/conclusion-
international-cooperation-burden-responsibility-sharing-mass.html  (accessed on
22.06.2020).

DEHUKAMDER - Cilt: 3/ Sayi: 1/ Yil: 2020, s. 71 - 166



OZTURK 89

lux situations*, it wouldn’t be unreasonable to claim that the situation at
hand at the time could not have been defined as a mass - influx situation
at least on solid legal basis. Therefore, the ‘temporary and exceptional’
measures can be read to have a context that is more of a political nature
than of a legal, although any measure that is directly or indirectly related
to (a) right / rights, by its essence should have a legal standing as a requ-

irement of the rule of law.

Third, the Statement refers to inadmissibility of asylum claims within
the framework of Asylum Procedures Directive of the EU (APD)*, as a
basis for the return of the migrants to Turkey, who claim asylum fol-
lowing their arrival on Greek islands. According to APD (art. 33) an
asylum claim may be considered inadmissible, inter alia, if a country
which is not a Member State is considered as a safe third country for the
applicant, pursuant to art. 38 (APD). According to the said article, in
order for a non - Member State to be considered as a safe third country,
inter alia, the possibility to request refugee status and, if found to be a
refugee, to receive protection in accordance with the Geneva Convention

should exist in that country. Whether Turkey meets this criteria in the

42 See art. 1 of the Council Directive 2001/55/EC of 20 July 2001 on minimum stan-
dards for giving temporary protection in the event of a mass influx of displaced per-
sons and on measures promoting a balance of efforts between Member States in re-
ceiving such persons and bearing the consequences thereof, L212/12, 07.08.2001.
The directive in art. 2(d) defines the ‘mass influx’ as ‘arrival in the Community of a
large number of displaced persons, who come from a specific country or geograp-
hical area, whether their arrival in the Community was spontaneous or aided, for
example through an evacuation programme’.

4 Directive 2013/32/EU of the European Parliament and of the Council of 26 June
2013 on common procedures for granting and withdrawing international protection
(recast), L180/60, 29.06.2013.
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first place however, is highly debatable among the scholars / practitio-
ners due to the fact that Turkey applies the Geneva Convention with a
geographical limitation and that Turkey practices temporary protection
for Syrians (who constitute the majority of the individuals who arrive on
Greek islands*) without an access to international protection statuses
even if these statuses are considered to provide protection in accordance

with the one provided by the Convention®. Hence the Statement, instead

4 See supra note 4.

4 For the debate about the Turkey’s position on the fulfilment of the EU’s safe third
country criteria, inter alia, see: Peers, S. - Roman, E.: “The EU, Turkey and the Re-
fugee Crisis: What could possibly go wrong?”, EU Law Analysis, 5 February 2016,
http://eulawanalysis.blogspot.com/2016/02/the-eu-turkey-and-refugee-crisis-
what.html (accessed on 20.06.2020); Arribas, G.F.: The EU-Turkey Agreement: A
Controversial Attempt at Patching up a Major Problem”, European Papers, 2016,
Vol. 1, No. 3, European Forum, Insight of 17 October 2016, p. 1098-1102, http://
www.europeanpapers.eu/en/system/files/pdf_version/EP_EF 2016 1 040_Gloria_
Fernandez_Arribas_2.pdf (accessed on 02.06.2020); de Vries, K.: The EU-Turkey
Statement: A Design for Human Rights Violations, MAIR Thesis European Union
Studies Leiden University, 2 July 2018, pp. 29-34, https://openaccess. leidenu-
niv.nl/bitstream/handle/1887/63629/K.%20de%20Vries.%20The%20EU%20Turke
y%20Statement.%20A%20design%20for%20human%20rights%20violations..pdf?s
equence=1 (accessed on 20.06.2020); Hathaway, J.C.: Three Legal Requirements
for the EU-Turkey Deal: an Interview with James Hathaway, Verfassungsblog, 9
March 2016, https://verfassungsblog.de/three-legal-requirements-for-the-eu-turkey-
deal-an-interview-with-james-hathaway/ (accessed on 20.06.2020); Ulusoy, Safe
Third Country; Soykan, C.: AB-Tirkiye Anlasmas1 Miilteci Hukuku Ag¢isindan Ne
Anlama Geliyor?, Biamag, 26 Mart 2016, http://bianet.org/biamag/siyaset/173361-
ab-turkiye-anlasmasi-multeci-hukuku-acisindan-ne-anlama-geliyor  (accessed on
02.06.2020); Contra Thym, D.: Why the Eu-Turkey Deal Can Be Legal and a Step
in the Right direction, EU Immigration and Asylum Law and Policy, 11 March
2016, http://eumigrationlawblog.eu/why-the-eu-turkey-deal-can-be-legal-and-a-
step-in-the-right-direction/ (accessed on 02.06.2020); see also, Aydin, E.: Avrupa
Birligi Mevzuatinda Giivenli Uglincti Ulke Kavramu ve Tiirkiye-AB Geri Kabul An-
lasmasina Yansimalari, Milletlerarast Hukuk ve Milletlerarasi Ozel Hukuk Biilteni
(Public and Private International Law Bulletin), 2018, Vol. 38, No. 1, pp. 11-40;
Turan, Y. - Saskin, O.: AB’ye Iltica Basvurularinin Degerlendirilmesinde Geri Ka-
bul ve Giivenli Ugiincii Ulke Tartismalari, PESA International Journal of Social
Studies, February 2017, Vol. 3, Iss. 1, pp. 47-56; Dutch Council for Refugees
(DCR) and European Council on Refugees and Exiles (ECRE): The DCR/ECRE
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of merely referring the APD in general and keeping silent on the (inad-
missibility) matter, by explicitly referring to ‘inadmissibility’, implies
that it is possible to consider Turkey as a safe third country and seems to
take a side on this issue®®. Therefore, the position of the Statement on
this point may be criticized due to the fact that it may create an influence
on the decision makers, risking the access to a fair and effective judge-

ment for asylum seekers.
2 - Protection - Related Points

The protection - related points in the EU - TR Statement can be categori-
zed in to three aspects regarding their relation to resettlement, financial
responsibility (burden) sharing, physical responsibility sharing and pre-

vention of displacement in Syria.

Desk Research on Application of a Safe Third Country and a First Country of Asy-
lum Concepts to Turkey, May 2016, https://www.ecre.org/wp-content/uploads/
2016/07/DCR-and-ECRE-Desk-Research-on-application-of-a-safe-third-country-and-a-
first-country-of-asylum-concepts-to-Turkey _May-2016.pdf (accessed on 20.06.2020);
Ineli-Ciger, M.: ‘How Have the European Union and the EU Asylum Acquis
Affected Protection of Forced Migrants in Turkey?’ (Forced Migrants), in The New
Asylum and Transit Countries in Europe During and in the Aftermath of the
2015/2016 Crisis (Vladislava Stoyanova and Eleni Karageorgiou, Eds.), pp. 130-
133, Leiden - Boston, 2019.

% Ineli-Ciger, Forced Migrants, p. 130; Poon, J.: EU-Turkey Deal: Violation of, or
Consistency with, International Law, European Papers, 2016, Vol. 1, No. 3, pp.
1199-1200,
http://www.europeanpapers.eu/en/system/files/pdf_version/EP_EF 2016 | 054 Je
nny_Poon.pdf (accessed on 02.06.2020); Cannizaro, E.: Disintegration Through
Law, European Papers, 2016, Vol. 1, Iss. 1, p. 5, http://europeanpapers.eu/en/e-
journal/disintegration-through-law (accessed on 20.06.2020). For an observation in
relation to the ‘inadmissibility’ issue pointed out in the Statement, also see: Peers,
Refugee Deal.
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The Statement provides a plan for the resettlement of Syrians*’. Accor-
ding to the Statement, for every Syrian being returned to Turkey from
Greek islands, another Syrian will be resettled from Turkey to the EU
taking into account the UN Vulnerability Criteria*. Migrants who have
not previously entered or tried to enter the EU irregularly are decided to
have the priority*®. According to the Statement, in total 72.000 persons
are planned to be resettled in the EU through this mechanism (initial
18.000 and additional 54.000) based on voluntary arrangement among
the Member States; in case the number of returns exceed the total num-
ber of 72.000, this mechanism will be discontinued®°.

The physical responsibility sharing is designed on voluntary basis and
planned to function only within EU. According to the Statement,

“once irregular crossings between Turkey and the EU are ending or at
least have been substantially and sustainably reduced, a Voluntary Hu-
manitarian Admission Scheme will be activated. EU Member States will

contribute on a voluntary basis to this scheme5!.”

The main protection - related point that requires a cooperation between
the EU and Turkey, on the other hand, is in regard to financial responsi-

bility sharing. The Statement indicates that:

47 EU-TR Statement, para. 2.

4 For UNHCR’s vulnerability criteria see: UNHCR: Procedural Standards for Refu-
gee Status Determination under UNHCR’s Mandate, pp. 3-22 to 3-27,
https://www.unhcr.org/4317223c¢9.pdf (accessed on 22.06.2020); see also: UNHCR,
Vulnerability Screening Tool, 2016, https://www.unhcr.org/protection/detention/
57fe30b14/unhcr-idc-vulnerability-screening-tool-identifying-addressing-
vulnerability.html (accessed on 22.06.2020).

4 EU-TR Statement, para. 2.

%0 Ibid.

51 Ibid, para. 4.
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“the EU, in close cooperation with Turkey, will further speed up the dis-
bursement of the initially allocated 3 billion euros under the Facility for
Refugees in Turkey and ensure funding of further projects for persons
under temporary protection identified with swift input from Turkey before
the end of March. A first list of concrete projects for refugees, notably in
the field of health, education, infrastructure, food and other living costs,
that can be swiftly financed from the Facility, will be jointly identified wit-
hin a week. Once these resources are about to be used to the full, and
provided the above commitments are met, the EU will mobilise additional
funding for the Facility of an additional 3 billion euro up to the end of
201852

As for the prevention of displacement, the Statement indicates that:

“the EU and its Member States will work with Turkey in any joint endea-
vour to improve humanitarian conditions inside Syria, in particular in cer-
tain areas near the Turkish border which would allow for the local popula-

tion and refugees to live in areas which will be more safe33.”

When the Statement is evaluated within its context and objective as a
whole, it is seen that main endeavor is to prevent the irregular crossings
from Turkey to EU and to shift the physical responsibility to Turkey
through the practice of readmission arrangements and financial respon-

sibility sharing®*. It is possible to observe the reflections of this tendency

52 |bid, para. 6.

53 Ibid, para. 9.

% As Labayle and de Bruycker rightfully points: ‘We already knew that European
countries have failed to agree to relocate asylum seekers arriving on the European
continent fairly between them. It is therefore hardly surprising that the Union re-
fuses to show real solidarity with a third country such as Turkey’: Labayle, H. -
de Bruycker, P.: The EU-Turkey Agreement on migration and asylum: False pre-
tences or a fool’s bargain?, EU Immigration and Law and Policy,
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on the protection related points as well. In addition to the clear statement
of the disbursement of 3+3 billion Euros to Turkey through Facility for
Refugees in Turkey, the lack of any commitment on the physical respon-
sibility sharing in cooperation with Turkey and the focus on prevention
of displacement in Syria in the absence of a substantial and sustainable
solution to tackle the refugee producing root causes, may also be taken
as extensions of this point of view. Although one might consider the
point regarding the resettlement of Syrians as a part of physical respon-
sibility sharing, the fact that the resettlement is conditioned on the return
of Syrians to Turkey, it is more of a nature of a ‘swap’> rather than an
unconditional sharing of the responsibility. The only physical responsi-
bility sharing scheme formulated in the Statement is related to the inter-
nal responsibility sharing within the EU, provided that the irregular mo-
vements at least substantially and sustainably reduced. Moreover, as it
was the case for the ‘inadmissibility’ issue, by conditioning the resettle-
ment on the return of Syrians back to Turkey, the Statement once more
presupposes>® that Turkey is a safe third country within the terms of the
relevant provisions of the APD. As for the point related to prevention of
displacement in Syria, this point focuses not on the prevention of the
root causes of the displacement in a substantial and sustainable manner

but merely implies the formulation of a ‘safe zone’® near the Turkish

https://feumigrationlawblog.eu/the-eu-turkey-agreement-on-migration-and-asylum-
false-pretences-or-a-fools-bargain/ (accessed on 02.06.2020) (emphasis added).
Peers, “Refugee Deal”.

% Poon, 1199-1200.

5 Peers, “Refugee Deal”.
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border without further addressing how the ‘safety’ of this zone would be

provided and maintained in accordance with the international law.

3 - Points Regarding the EU - Turkey Relations

Apart from the ones related to the ‘migration crisis’, the Statement also
contains certain points regarding the EU - Turkey relations including the
acceleration of the fulfilment of the visa liberalization roadmap and the
possibility of lifting the visa requirements for Turkish citizens by the end
of June 2016%, together with the opening of a new Chapter for the ac-
cession process™. Although these points seem to be irrelevant of the so -
called crisis, the existence of them in the Statement may be considered
as a reflection of the past meetings which approached these two issues;
namely the EU - Turkey relations and the ‘migration crisis’ together®. It
is also not surprising to see the mention of visa liberalization in the Sta-
tement that mainly focuses on the return of migrants to Turkey through a
readmission arrangement, as the RA’s conclusion between EU and Tur-
key and the initiation of the EU - Turkey visa liberalization dialogue
took place in a combined and parallel manner at the end of 2013°*,

%8 The determined time period can be seen as a reflection of the formerly negotiated
issue regarding the acceleration of the application of the RA for third country natio-
nals and stateless persons: see, supra note 20.

% EU-TR Statement, paras. 5 and 8. The Statement also includes a point regarding the

contentment of the, at the time, ongoing work on the upgrading of the Customs Un-

ion: Ibid, para. 7.

At this point, Ott asks an inevitable question: ‘A Turkey Migration ‘deal’ in

Exchange for Visa Liberalisation?’: Ott, A.: EU Turkey Cooperation in Migration

Matters: A Game changer in a Multi-Layered Relationship?, Centre for the Law of

EU External Relations, Cleer Paper Series 2017/4, p. 21, https://papers. ssrn.com/

sol3/papers.cfm?abstract_id=3118921&download=yes (accessed on 02.06.2020).

61 See: European Commission: EU-Turkey Readmission Agreement signed and Visa
Liberalisation Dialogue launched, 16 December 2013, https://ec.europa.eu/home-
affairs/what-is-new/news/news/2013/20131216 01 _en (accessed on 20.06.2020).
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References to the EU - Turkey relations and specially to visa liberaliza-
tion in the Statement, give the impression that the EU - TR Statement
cannot be seen as a diversion from the existing policy of the EU on the
externalization of migration. Hence, it may be concluded that this pers-
pective once more confirms that the migratory flow to Greek islands,
pursuant to the way it was reflected to the Statement has not been seen
as a problem of protection but rather seen as a matter that falls merely

within the scope of the EU’s externalization policy®.
C) LEGAL NATURE

The wording and the form of the EU - TR Statement, together with its
context and objective creates ambiguity regarding its legal nature. Clari-

fication on the legal nature however bears a significant value in terms of

For the same approach taken during the negotiations of the RA, see: I¢duygu, A.-
Aksel, D.B.: Two-to-Tango in Migration Diplomacy: Negotiating Readmission Ag-
reement between the EU and Turkey, European Journal of Migration and Law,
(2014), Vol. 16, p. 353. See also: Peers/Roman, Refugee Crisis. This situation may
be viewed as an extension of EU’s already existing external migration policy: Ki-
ris¢i, K.: Will the readmission agreement bring the EU and Turkey together or pull
them apart?, CEPS Commentary, 4 February 2014, pp. 1-2, https://www.ceps.eu/wp-
content/uploads/2014/02/KK%20EU-Turkey%20readmission%20agreement.pdf  (ac-
cessed on 20.06.2020); Wolff, S.: The Politics of Negotiating EU Readmission Ag-
reements: Insights from Morocco and Turkey, European Journal of Migration and
Law, (2014), Vol. 16, pp. 69-95.

62 “To be honest, there is, however, something innovative in the 18th March “State-
ment” compared to the preceding ones (whether regarding Turkey or other third
States). Not in the strategy, which is fully within the rationale of outsourcing mig-
ration policy; but in the operational scheme of the reciprocal readmission duties’:
Cherubini, F.: The ‘Eu-Turkey Statement’ of March 2016: A (Umpteenth) Celebra-
tion of Migration Outsourcing, 2017, p. 36, https://pdfs.semanticscholar. org/8cdd/
51e2a5e370ee0982e80c2baaa8h89694396e.pdf?_ga=2.54984489.381479935.15949
76236-1248335581.1594976236 (accessed on 10.06.2020) (emphasis added).
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democratic and judicial scrutiny standards applicable to it®; therefore,
affects the rights of the asylum seekers who are the majority ratione per-
sonae subjects of the Statement. Hence, the legal nature of the Statement
has been intensely debated among scholars. The debates on this issue
mainly focus on two questions®*: ‘Is the Statement an international agre-

ement, therefore binding?’, ‘Is it an act of the EU?’

For their insights regarding the first question, the scholars are divided
into two camps. The ones who don’t consider the Statement as an inter-
national agreement, mostly rely on the form of the Statement; however,
they seem to constitute the minority®®. On the other hand, majority who
are of the opinion that it could be possible to qualify the Statement as a
binding international agreement, argue that the Statement could be con-
sistent with the requirements provided in international law for the exis-
tence of an international agreement within the light of the Vienna Con-

vention on the Law of the Treaties, customary international law, together

83 Carrera, S. - den Hertog, L. - Stefan, M.: It wasn’t me! The Luxembourg Court
Orders on the Eu-Turkey Refugee Deal, CEPS Policy Insights, No. 2017/5, April
2017, p. 3, https://www.ceps.eu/wp-content/uploads/2017/04/EU-Turkey%20Deal.
pdf (accessed on 02.06.2020).

% For a comprehensive analysis of the nature of the Statement including detailed
references to the insights of the scholars regarding these questions, see: De Vrieze,
J.: The legal nature of the EU-Turkey Statement Putting NF, NG and NM v. Euro-
pean Council in perspective, LL.M Dissertation Ghent University, 2018,
https://lib.ugent.be/fulltxt/RUG01/002/479/424/RUG01-
002479424 2018 _0001_AC.pdf (accessed 02.06.2020); see also Ott, pp. 24-29.

6 Peers, S.: The draft EU/Turkey deal on migration and refugees: is it legal?, EU Law
Analysis, 16 March 2016, (Draft Deal), http://eulawanalysis.blogspot.com/
2016/03/the-draft-euturkey-deal-on-migration.html (accessed on 02.06.2020); Ba-
bicka, EU-Turkey Deal; Koenig N./Walter-Franke, M.: One Year On: What Les-
sons From the Eu-Turkey Deal?, Jacques Delors Institut Berlin, 17 March 2017, p.
2, https://hertieschool-f4e6.kxcdn.com/fileadmin/user_upload/20170317_EU-Turkey-
deal-one-year-on-NK-MW.pdf (accessed on 02.06.2020).
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with the International Court of Justice’s (ICJ) relevant case law®® which

prioritize the intent, content and the context over the form®’.

As for the second question, it wouldn’t be inconceivable to state that
there has been a consensus among most of the scholars on the evaluation
of the Statement as an act that involves EU competence®®. As supporting
basis for this perspective scholars mostly rely on the relevant articles of
the Treaty on the Functioning of the European Union (TFEU) and Court
of Justice of the European Union’s (CJEU) former case law®®. On the
contrary though, in 2017, the General Court (GC) decided that the Sta-
tement was not an act of the EU but of Member States acting in their

capacity as Heads of State or Government and dismissed the three cases

6  See, inter alia, Maritime Delimitation and Territorial Questions between Qatar and
Bahrain (Qatar v. Bahrain), [1994] ICJ Rep., p. 121, para. 24.

67 Heijer, M. - Spijkerboer, T.: Is the EU-Turkey Refugee and Migration Deal a Tre-
aty?, EU Law Analysis, 7 April 2016, http://feulawanalysis. blogspot.com/
2016/04/is-eu-turkey-refugee-and-migration-deal.html (accessed on 02.06.2020);
Gatti, M.: The EU-Turkey Statement: A Treaty That Violates Democracy (Part 1 of
2), (Part 1 of 2), Blog of the European Journal of International Law, April 18 2016,
https://www.ejiltalk.org/the-eu-turkey-statement-a-treaty-that-violates-democracy-
part-1-o0f-2/ (accessed on 06.06.2020); Matusescu, C.: Considerations on the Legal
Nature and Validity of the EU-Turkey Refugee Deal, Union of Jurists of Romania
Law Review, 2016, Vol. VI, Special Issue, 91-101, http://www. internationallawre-
view.eu/fisiere/pdf/9_4.pdf (accessed on 02.06.2020); De Vrieze, 35-51; Cannizaro,
3-4; Idriz, EU-Turkey Statement, 10; Carrera - den Hertog - Stefan, 3; Danisi, C.:
Taking the ‘Union’ out of ‘EU’: The EU-Turkey Statement on the Syrian Refugee
Crisis as an Agreement between States under International Law, (EU-Turkey Sta-
tement), 20 April 2017, https://www.gjiltalk. org/taking-the-union-out-of-eu-the-eu-
turkey-statement-on-the-syrian-refugee-crisis- ~ as-an-agreement-between-  states-under-
international-law/ (accessed on 04.06.2020).

8 See Gatti, Part 1 of 2; Idriz, EU-Turkey Statement, pp. 10-13; De Vrieze, 53-99;
Carrera - den Hertog - Stefan, 9; Matusescu, 100; Cannizaro, 4-5; Danisi, EU-
Turkey Statement.

89 See, Joined cases C-181/91 and C-248/91, Parliament v. Council and Commission,
ECLI:EU:C:1993:271, para. 14; Case 22/70 Commission v. Council (ERTA),
ECLI: EU: C: 1971:32, para. 36.
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that were brought before the Court by asylum seekers who claimed to be

affected by the Statement, on the basis of lack of jurisdiction’®. The Co-
urt stated that:

“For the sake of completeness, with regard to the reference in the EU -
Turkey statement to the fact that ‘the EU and [the Republic of] Turkey ag-
reed on ... additional action points’, the Court considers that, even sup-
posing that an international agreement could have been informally conc-
luded during the meeting of 18 March 2016, which has been denied by
the European Council, the Council and the Commission in the present
case, that agreement would have been an agreement concluded by the
Heads of State or Government of the Member States of the European

Union and the Turkish Prime Minister’.”

These cases later appealed before the CJEU, however dismissed in 2018,

as being manifestly inadmissible’? on the ground that the appeals were

incoherent, elements that set out by the applicants were in a vague and

confused manner’®.

The decision of the GC has been subjected to criticism not only on the

ground that it diverts from the previous case law of the CJEU’* by me-

70

71
72

73
74

Case T-192/16, NF v. European Council, Order of the General Court (First Cham-
ber, Extended Composition) of 28 February 2017, ECLI:EU: T:2017:128; Case T-
193/16, NG v. European Council, Order of the General Court (First Chamber,
Extended Composition) of 28 February 2017, ECLI:EU: T:2017:129; and Case T-
257/16, NM v. European Council, Order of the General Court (First Chamber,
Extended Composition) of 28 February 2017, ECLI:EU:T:2017:130.

NF v. European Council, para. 72.

Joined Cases C-208/17 P to C-210/17 P, NF and Others v European Council, Order
of the Court (First Chamber) of 12 September 2018, ECLI:EU:C:2018:705, (NF
and Others v European Council).

NF and Others v. European Council, para. 16.

Idriz, “EU - Turkey Deal”.
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rely focusing on the form and selectively choosing evidence that sup-
ports its finding that the Statement was not an EU act’®, but also resul-
ting in the reveal of the mala fide actions of the heads of state or go-
vernment jeopardizing ‘their legal duties of sincere cooperation laid
down in Article 4.3 of the Treaty on the European Union (TEU)’’®. Gi-
ven that European Council, Council and the Commission rejected their
involvement in the Statement in their submissions to the GC although
their actions claimed to contradict their statements’’, the said institutions
were also criticized in terms of contributing to the challenge of the
transparency, accountability and quality of EU decision - making, resul-
ting in deviation from the democratic rule of law framework which is

reaffirmed by the Lisbon Treaty, including EU parliamentary scrutiny

> Idriz, “EU - Turkey Statement”, 7; Danisi, EU-Turkey Statement; see also, De Vrie-
ze, 80.

6 Carrera - den Hertog - Stefan, 2; see also Danisi, EU-Turkey Statement.

" “They (EU Institutions) did in the belief that the obligations contained in the State-
ment bound the Union. Consequently, adopting what may now be identified as uni-
lateral action, they have created at least a legitimate expectation in Turkey that the
EU was legally committed to fulfill the 2016 agreement’: Danisi, EU-Turkey State-
ment. As Danisi rightfully indicated, such legitimate expectation was evident on the
statements of (at the time) Prime Minister of Turkey, Davutoglu who was an active
leader on the Turkish side at the time of the conclusion of the Statement. For ins-
tance, on the day the Statement was released, Davutoglu stated that: ‘(...) Today is
a historical day, because we came to an agreement between Turkey and the EU".
“Turkey will readmit all irregular migrants crossing to Aegean islands. In return of
this, European countries are going to take the same number of regular migrants
from Turkey’ (translation is made by the author) (The original statement in Turkish
is as follows: ‘(...) Bugiin tarihi bir giin, ¢iinkii Tiirkiye ve AB arasinda bir anlas-
maya vardik’. ‘Tiirkiye, Ege adalarina gecen kacak gécmenlerin tamamint kabul
edecek. Avrupa iilkeleri ise bunun karsiliginda aym sayidaki yasal gégmeni Tiivki-
ye'den alacak’: CNNTiirk: Ahmet Davutoglu: Tiirkiye ve AB arasinda bir anlagma-
ya vardik, 18.03.2016, https://www.cnnturk.com/dunya/ahmet-davutoglu-turkiye-
ve-ab-arasinda-bir-anlasmaya-vardik (accessed on 20.06.2020). Regarding the per-
ception of the ‘binding nature’ of the Statement both by EU and Turkey see also,
Carrera - den Hertog - Stefan, 4.
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and judicial review’. Hence, with the decisions of the GC and the

CJEU, the legality of the Statement and its judicial scrutiny in terms of

human rights law applicable to the asylum seekers, declared to be out of

the scope of the EU’s judicial review / scrutiny mechanism pursuant to
article 263 of the TFEU™® &,

78

79

80

Carrera - den Hertog - Stefan, 7; see also Leino, P. - Wyatt, D.: No Public Interest
in Whether the EU - Turkey Refugee Deal Respects EU Treaties and International
Human Rights, (EU - Turkey Refugee Deal), European Law Blog, 28 February
2018, https://europeanlawblog.eu/2018/02/28/no-public-interest-in-whether-the-eu-
turkey-refugee-deal-respects-eu-treaties-and-international-human-rights/  (accessed
on 20.06.2020).

Article 263 of the TFEU states that: ‘“The Court of Justice of the European Union
shall review the legality of legislative acts, of acts of the Council, of the Commis-
sion and of the European Central Bank, other than recommendations and opinions,
and of acts of the European Parliament and of the European Council intended to
produce legal effects vis-a-vis third parties. It shall also review the legality of acts
of bodies, offices or agencies of the Union intended to produce legal effects vis-a-
vis third parties.

It shall for this purpose have jurisdiction in actions brought by a Member State, the
European Parliament, the Council or the Commission on grounds of lack of compe-
tence, infringement of an essential procedural requirement, infringement of the
Treaties or of any rule of law relating to their application, or misuse of powers.

The Court shall have jurisdiction under the same conditions in actions brought by
the Court of Auditors, by the European Central Bank and by the Committee of the
Regions for the purpose of protecting their prerogatives.

Any natural or legal person may, under the conditions laid down in the first and se-
cond paragraphs, institute proceedings against an act addressed to that person or
which is of direct and individual concern to them, and against a regulatory act
which is of direct concern to them and does not entail implementing measures.

Acts setting up bodies, offices and agencies of the Union may lay down specific
conditions and arrangements concerning actions brought by natural or legal per-
sons against acts of these bodies, offices or agencies intended to produce legal ef-
fects in relation to them.

The proceedings provided for in this Article shall be instituted within two months of
the publication of the measure, or of its notification to the plaintiff, or, in the absen-
ce thereof, of the day on which it came to the knowledge of the latter, as the case
may be’.

See also, Carrera - den Hertog - Stefan, 8; Leino - Wyatt, “EU-Turkey Refugee
Deal”; de Vries, 36.

DEHUKAMDER - Volume: 3/ Issue: 1/ Year: 2020, pp. 71 - 166



102 Irregular Migratory Movements from Turkey to Greek Islands

Il. REFLECTIONS OF THE STATEMENT ON THE PRACTICE

A)REGARDING THE TREATMENT OF ASYLUM SEEKERS
FOLLOWING THEIR ARRIVAL TO GREEK ISLANDS

Following the EU - TR Statement, the initial procedures of registration,
identification and assessment of the asylum claims together with the
reception related issues have been conducted on the Greek islands thro-
ugh the ‘hotspot approach’®, which was introduced by the European
Commission in 201582, There is no universally adopted definition for
hotspot approach. On the other hand, according to the European Com-
mission’s Agenda on Migration, this approach is planned to provide Eu-
ropean Asylum Support Office (EASO), Frontex and Europol to ‘work
on the ground with frontline Member States to swiftly identify, register
and fingerprint incoming migrants’. Agencies’ work is anticipated to be

complementary to one another. Pursuant to this approach,

“those claiming asylum will be immediately channeled into an asylum
procedure where EASO support teams will help to process asylum cases
as quickly as possible. For those not in need of protection, Frontex will

help Member States by coordinating the return of irregular migrants. Eu-

8L For their view regarding hotspots creating ‘paradigmatic space for a new form of
governance that further disentangles territory from rights’, see, Papoutsi, A.-
Painter, J. - Papada, E. - Vradis, A.: “The EC Hotspot Approach in Greece: Crea-
ting Liminal Territory”, Journal of Ethnic and Migration Studies, 2018, pp.1-13,
https://doi.org/10.1080/1369183X.2018.1468351.

82 European Parliamentary Research Service (EPRS): Hotspots at EU’s External Bor-
ders (Briefing), June 2018, p. 1, https://www.europarl.europa.eu/RegData/etudes/
BRIE/2018/623563/EPRS_BRI1(2018)623563 EN.pdf (accessed on 02.06.2020).
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ropol and Eurojust will assist the host Member State with investigations

to dismantle the smuggling and trafficking networks®3.”

It is stated by the European Commission that the hotspot approach aims
the collaboration of the relevant EU Agencies with the authorities of
frontline EU Member States which are facing disproportionate migratory
pressures at the EU’s external borders®. Italy and Greece are the first
two member states of the EU where this approach is currently being

practiced®®.

In Greece, hotspots are located on five islands namely, Lesvos (Lesbos),
Chios, Samos, Leros and Kos. In the beginning, hotspots were in the
legal form of ‘First Reception Centres’, then labeled as ‘Reception and

Identification Centres (RIC)’® by the Greek law®’. It is reported that

8 European Commission: Communication from the Commission to the European
Parliament, the Council, the European Economic and Social Committee and the
Committee of the Regions A European Agenda on Migration, (Agenda on Migra-
tion), COM (2015) 240 final, 13.05.2015, p. 6, https://ec.europa.eu/anti-traffic-
king/sites/antitrafficking/files/’communication_on_the_european_agenda_on_migrat
ion_en.pdf (accessed on 03.06.2020).

8 European Commission: Hotspot Approach, https://ec.europa.eu/home-affairs/what-
we-do/networks/european_migration_network/glossary_search/hotspot-
approach_en (accessed on 04.06.2020).

8 |bid.

8 The operation of the RICs has started before the EU-Turkey Statement. For instan-
ce, the Reception and Identification Centre at Fylakio, Evros, began its operation in
March 2013: Papatzani, E.-Leivaditi, N.-llias, A.-Petracou, E.: Reception Policies,
Practices and Responses Greece Country Report, RESPOND Working Papers, Pa-
per 2020/42, (Reception), February 2020, p. 28, https://www. respondmigration.
com/wp-blog/refugee-reception-policies-practices-responses-greece-country-report
(accessed on 20.06.2020). The terms ‘RICs’ and ‘hotspots’ in this article are used
interchangeably, however it should be considered that the RICs are the legal form
of the hotspots and they are enabled to serve for a dynamic approach taken accor-
ding to the policies adopted by the government.
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right after the implementation of the EU - TR Statement, RICs were con-

verted into closed detention facilities® which later functioned a ‘hybrid’

scheme of detention / reception®.

The motivation to strictly implement the EU - TR Statement has resulted

in an approach to pursue a deterrent®® and toughening detention policy

and paved the way to the continuation®® of a practice referred as ‘blanket

detention’®2. People who fell within the scope of the EU - TR Statement

were automatically de facto detained in the facilities within the hots-

87

88

89

90

91

92

Papatzani, et.al., Reception, p. 17; AIDA: Country Report Greece 2019 Update,
(Greece 2019), p. 36, https://lwww.asylumineurope.org/sites/default/files/report-
download/aida_gr_2019update.pdf (accessed on 20.06.2020).

See, Ziebritzki, C.: Implementation of the EU-Turkey Statement: EU Hotspots and
Restriction of Asylum Seekers’ Freedom of Movement, (Freedom of Movement),
EU Immigration and Asylum Law and Policy, 22 June 2018, https:// eumigration-
lawblog.eu/implementation-of-the-eu-turkey-statement-eu-hotspots-and-restriction-of-
asylum-seekers-freedom-of-movement/ (accessed on 20.06.2020).

AIDA: Country Report Greece 2016 Update, (Greece 2016), p. 100,
https://www.asylumineurope.org/sites/default/files/report-
download/aida_gr_2016update.pdf (accessed on 20.06.2020); Papatzani, et.al., Re-
ception, p. 28.

‘There is a third type of detention: detention as sanction for having crossed the
border unauthorized and/or for seeking asylum. This punishment dimension is used
by governments to deter prospective irregular migrants from entering their territory
or asylum seekers from applying for international protection’: Triandafyllidou, A. -
Dimitriadi, A. - Angeli, D: “Detention as Punishment: Can Indefinite Detention be
Greece’s Main Policy Tool to Manage Its Irregular Migrant Population?”, MIDAS
(Migration and Detention Assessment) Policy Brief, April 2014, p. 2,
https://cadmus.eui.eu/bitstream/handle/1814/31592/Midas_PolicyBrief 2014 04.pd
f?sequence=2&isAllowed=y (accessed on 20.06.2020); see also, Tunaboylu, S.M.-
Van Liempt, I.: “A Lack of Legal Protection and Limited Ways Out: How Asylum
Seekers Cope with Liminality on Greek Islands: Lesbos and Chios”, Journal of Re-
fugee Studies, 2020, feaa002, p. 6, https://doi.org/10.1093/jrs/feaa002.
Triandafyllidou, Dimitriadi and Angeli argued on the deterrent effect and warned
about the legal consequences of this application in their work dated 2014: Trian-
dafyllidou - Dimitriadi - Angeli, 4.

AIDA, Greece 2016, 16, 118.
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pots®. The fact that these facilities were being used as ‘closed detention
centers’ in the initial process of the EU - TR Statement®* was highly
criticized by the NGOs and international organizations such as UNHCR
and resulted in abandonment of this practice; and RICs were mainly
used as open reception centres®. However, in November 2019, it was
announced by the Greek Government that these island RICs would be
simultaneously transformed into ‘Closed Reception and Identification
Centres’ which would function as ‘Pre - Removal Centres’®. It is repor-
ted that the new Law 4636 / 2019 ‘on international protection and other
provisions (a.k.a. International Protection Act - IPA)’ which came into
force on 1 January 2020 (and subjected to amendment later with the Law
(in May 2020) 4686 / 2020 ‘on the improvement of the migration legis-
lation”) made it possible to indiscriminately detain all asylum seekers on
arrival, until they are recognized as eligible for international protection,

or they are removed from the country®’. It is indicated that within the

% bid., 37.

% Ziebritzki states that these facilities were designed as ‘closed detention centres’ as
an aftermath of the EU-Turkey Statement: Ziebritzki, Freedom of Movement.

% AIDA, Greece 2019, 152.

% lbid., 153.

% GCR and OXFAM: Diminished, Derogated, Denied How the Right to Asylum in
Greece is Undermined by the Lack of EU Responsibility Sharing, Greek Council
for Refugees and Oxfam Briefing, 2 July 2020, p. 10, https://oxfamilibrary. openre-
pository.com/bitstream/handle/10546/621011/bp-diminished-derogated-denied-greece-
refugees-020720-en.pdf?sequence=1&isAllowed=y (accessed on 20.07.2020); See
also, Global Detention Project (GDP) and Greek Council for Refugees (GCR): Joint
Submission to the Working Group on Arbitrary Detention in Preparation for its
Mission to Greece in December 2019, 2019, p. 6, https://www.global
detentionproject.org/joint-submission-to-the-working-group-on-arbitrary-detention-
greece (accessed on 20.06.2020).

DEHUKAMDER - Volume: 3/ Issue: 1/ Year: 2020, pp. 71 - 166



106 Irregular Migratory Movements from Turkey to Greek Islands

first two months of 2020, the number of administrative detainees in the
Pre - Removal Detention Centers of Lesbos and Kos nearly doubled; this
has also been the case for the number of administrative detainees in poli-

ce cells across the eastern Aegean islands at the end of May 2020%,

‘Geographical restriction” practice®® which has been applied in the hots-
pots may also be considered as a reflection of the EU - TR Statement.
Pursuant to a decision taken in June 2017 of the Director of the Asylum
Servicel®, asylum seekers were subjected to a geographical restriction
preventing them to leave the islands (hotspots) they were on'%. This
decision was later annulled by the Council of State on 17 April 2018
upon the action brought by Greek Council for Refugees (GCR) however
three days later on the 20 April 2018, Greek Asylum Service (GAS) is-
sued a new decision that reinstated the restriction'%2, Later, in January
2020, a new regulatory framework that enables the continuation of the
geographical restriction in the hotspots entered into force'®. AIDA’s
2019 Report on Greece indicates that the geographical restriction in the
hotspots is imposed both by the Police and the GAS. Each newly arrived
person is issued a deportation decision based on the readmission proce-
dure and a postponement of deportation decision which orders the indi-

vidual not to leave the respective island and to reside in the designated

% Ibid.

% See, AIDA, Greece 2019, 37; Ziebritzki, Freedom of Movement.

100 Asylum Service Director Decision 10464, Gov. Gazette B 1977/7.06.2017 cited in
AIDA, Greece 2019, 145 (fn. 647).

101 Ziebritzki, Freedom of Movement; Alpes - Tunaboylu - van Liempt, 5.

102 Zjebritzki, Freedom of Movement.

103 AIDA, Greece 2019, 21.
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RIC until a second instance negative decision on the asylum application
is issued®. The fact that asylum seekers whose claims have been decla-
red inadmissible or have been rejected at the first and second instance
are mainly held under detention may be initiated to the endeavor to faci-
litate and secure the planned fast deportations to Turkey'%. Moreover, it
is also stated that the asylum seekers usually have to deal with long wai-
ting periods; given that the procedures in the hotspots take too long, app-

licants are left in limbo,

Geographical restriction, detention policy / conditions and long assess-
ment procedures for handling asylum applications, not only result in
concerns regarding arbitrary deprivation of the rights of personal liberty
and freedom of movement'®’ but also risk the compliance with the pro-

104 AIDA, Greece 2019, 144, 145.

195 |lias, A. - Leivaditi, N. - Papatzani, E. - Petracou, E.: “Border Management and
Migration Controls in Greece”, RESPOND Working Papers, Paper 2019/22, July
2019, p. 56, https:/iwww.respondmigration.com/wp-blog/2019/2/15/comparative-dataset-
on-migration-horder-management-and-migration-controls-greece (accessed on 20.06.2020).

106 Tazzioli, M.: “Containment Through Mobility: Migrants’ Spatial Disobediences
and the Reshaping of Control Through the Hotspot System”, Journal of Ethnic and
Migration Studies, 2018, Vol. 44, No. 16, p. 2770; Tunaboylu-Van Liempt, p. 2;
GCR and OXFAM, p. 2; see also United Nations Human Rights Office of the High
Commissioner (OHCHR): UN Special Rapporteur on the Human Rights of Mig-
rants Concludes His Follow-up Country Visit to Greece, (Country Visit), 16 May 2016,
https://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=19972
&LangID=E (accessed on 22.06.2020). It should be mentioned that registration and
examination of applications of asylum seekers who arrived in Greece in 2020 is
prioritized by the IPA, however, people seeking asylum who arrived before January
2020 remain in the limbo: GCR and OXFAM, p. 2.

107 See, OHCHR: Working Group on Arbitrary Detention: Preliminary Findings from
its visit to Greece (2-13 December 2019), https://www.ohchr.org/EN/NewsEvents/
Pages/DisplayNews.aspx?NewsID=25421&L angID=E (accessed on 20.06.2020);
see also, Pichou, M.: Reception or Detention Centres? The Detention of Migrants
and the EU ‘Hotspot’ Approach in the Light of the European Convention on Human
Rights, Critical Quarterly for Legislation and Law, 2016, Vol. 99, No. 2, 114-131.
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hibition of torture and inhuman and degrading treatment due to the
overcrowding, poor living conditions and lack of access to basic needs
and safety in the hotspots'®. European Court of Human Rights (ECtHR),
in two cases which were brought before the Court right after the applica-
tion of the EU - TR Statement, found violations regarding right to liberty
and security regulated under article 5 of the European Convention on
Human Rights (ECHR). In Kaak and Others v. Greece'®, the Court fo-
und violation on article 5(4) of the ECHR due to the fact that inter alia,
‘little or no legal assistance had been provided to the applicants to ensure
that the expulsion orders had been properly understood’. Moreover, ‘the
Court noted that legal information provided was vague and made only a
superficial reference to an administrative court without exact specifica-
tion’, Earlier in JR and Others v. Greece!!, the Court found violation
on article 5(1) of the ECHR based on the fact that there was a lack of
information that was supposed to be provided to the applicants regarding
the reasons for their detention and the possibilities to appeal against it2,

Although in these two cases ECtHR neither found violations on article 3

According to Greek law, applicants of international protection have the right to ap-
peal the decisions which restrict their right of freedom of movement, however it is
stated that this remedy is not available in practice: AIDA, Greece 2019, 144.

108 Alpes - Tunaboylu - van Liempt, 5; Papatzani, et.al., Reception, 29; see also
OHCHR, Country Visit.

109 Kaak and Others v. Greece, App. No. 34215/16, 03 October 2019 (available only in
French on HUDOC database).

110 Cited in European Legal Network on Asylum (ELENA): ELENA Weekly Legal
Update, 4 October 2019, https://mailchi.mp/ecre/elena-weekly-legal-update-4-
october-2019#2 (accessed on 20.06.2020).

111 JR and Others v. Greece, App. No. 22696/16, 25 January 2018 (available in French,
Greek and German on HUDOC database).

112 ECtHR: Press Release, ECHR 029(2018), 25.01.2018, https://hudoc.echr. coe.int
leng-press#{"fulltext":["22696/16"]} (accessed on 20.06.2020).
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of the ECHR (prohibition of torture and inhuman and degrading treat-
ment) in terms of the conditions of the hotspots the applicants were held,
nor found violations on the basis of arbitrary nature of the detentions, as
also pointed out by Pijnenburg, the continuation of the practice motiva-
ted by the EU - TR Statement is likely to result in different conclusions
in the future due to the fact that asylum seekers by now have been detai-
ned longer and ‘emergency’ conditions regarding the ‘exceptional and
sharp increase in migratory flows in Greece’ which were taken into con-
sideration by the Court for the two mentioned cases may no longer be
relied upon*3. In fact, the numbers in the hotspots continue to rise to a
concerning level. According to AIDA report of 2019,

“as of 31 December 2019, 41,899 persons remained on the Eastern Ae-
gean islands, of which 305 were in detention in police cells and Pre -
Removal Detention Centres (PRDCs). The nominal capacity of reception
facilities, including RIC and other facilities, was at 8,125 places. The no-
minal capacity of the RIC facilities (hotspots) was of 6,178 while 38,423

persons were residing there14.”

The start of operation, capacity and occupancy of the RICs (hotspots) are

shown on the table below:

113 Pijnenburg, A.: J.R. and Others v. Greece: What Does the Court (not) Say about the
EU-Turkey Statement?, 21 February 2018, Strasbourg Observers, https://strasbourg
observers.com/2018/02/21/jr-and-others-v-greece-what-does-the-court-not-say-
about-the-eu-turkey-statement/ (accessed on 20.06.2020).

114 AIDA, Greece 2019, 153.
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Hotspot  Start of operation  Capacity Occupancy

Lesvos October 2015 2,840 18,615
Chios February 2016 1,014 5,782
Samos March 2016 648 7,765
Leros March 2016 860 2,496
Kos June 2016 816 3,765
Total - 6,178 38,423

Table 1: Start of operation, capacity and occupancy of hotspots as of
31 December 2019

Source: National Coordination Centre for Border Control, Immigration and Asylum,
Situation as of 31 December 2019, https://bit.ly / 2vWqvAr , cited in Greek Council for
Refugees (GCR): Reception and Identification Procedure The European Union policy
framework: ‘hotspots’, Asylum Information Database (AIDA),
https://www.asylumineurope. org / reports / country / greece / asylum - procedure /
access - procedure - and - registration / reception - and (accessed on 17.07.2020).

Access to protection through a fair and effective procedure including the
possibility of effective remedy is another problematic issue in the hots-
pots due to the procedure conducted for the asylum seekers subjected to
EU - TR Statement. Following the launch of the EU - TR Statement, fast
- track border procedure (FBP) was enacted and has started to be imple-
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mented in the hotspots. The FBP application was originally based on the
previous article 60(4) of the Law 4375 / 2016 (L 4375/ 2016). L 4375/
2016, was enacted in the wake of EU - TR Statement through an urgent
procedure, and has introduced a considerable number of changes to the
institutional framework, the first reception procedures, the asylum pro-
cedure, the labor rights of beneficiaries of international protection, as
well as the management of refugee flows in Greece!™®. The Law provi-
ded that the FBP could be applied exceptionally in certain cases; proce-
dure should not exceed 6 months from the publication of the Law and
could be extended further for 3 months upon a decision of the Minister
of Interior and Administrative Reconstruction. However, the implemen-
tation duration of the procedure extended several more times through
amendments until the end of 2019%!¢, IPA on the other hand, also enab-
led the continuation of the said procedure after the end of 20197, It is
stated that article 90(3) of the IPA which regulates the main features of
the FBP is not significantly divergent from the previous article 60(4) of
the L 4375 / 2016. A major difference pointed out is that IPA does not
refer to the FBP as an exceptional procedure as opposed to the said pro-
vision of the L 4375 / 2016!8. Moreover, as for the detention policy pur-
sued in the new law, it is stated that the IPA and the further amendment
to it enables the administrative detention to be the default rule for mana-

115 AIDA: Greece: Asylum Reform in the Wake of EU-Turkey Deal, 04.04.2016,
https://www.asylumineurope.org/news/04-04-2016/greece-asylum-reform-wake-eu-
turkey-deal (accessed on 20.06.2020).

116 For the main legislation in the Greek law including amendments see, GCR: Over-
view of the Legal Framework Greece, Asylum Information Database (AIDA),
https://www.asylumineurope.org/reports/country/greece/overview-legal-framework
(accessed on 17.07.2020).

117 For this information see, AIDA, Greece 2019, 92, 93.

118 pid., 92; GCR and OXFAM, 13.
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ging mixed migration flows, ignoring the exceptional character of this
measure'’® as it is the case for the FBP as well.

Considering the fact that FBP stipulates short time periods for applicants
to make initial applications and to appeal for the negative decisions'?, it
risks having access to an effective remedy?!. Although application and
appeal deadlines are limited to a short time for applicants, the entire pro-
cess under FBP takes several months on average as indicated in the Al-
DA 2019 Report,

“the average time between the full registration and the issuance of a first
instance decision under the fast - track border procedure was 228 days

in 2019, i.e., over 7 months'22.”

Moreover, according to article 81 IPA amended by article 13(1) of the L
4686 / 2020, discontinuation of the procedure upon an implicit
withdrawal is possible in Greek law as of end of January 2020. Pursuant
to the amendment failure of the applicant to comply with the obligation
to cooperate with the authorities’ is considered as a ground for implicit
withdrawal®?3, It is reported that there are cases where the asylum see-

119 GCR and OXFAM, 2, 3; GDP and GCR, 5.

120 According to article 90(3)(c) of the IPA, ‘The Asylum Service shall take a first
instance decision within 7 days; the deadline for submitting an appeal against a
negative decision is 10 days; the examination of an appeal is carried out within 4
days. The appellant is notified within 1 day to appear for a hearing or to submit
supplementary evidence. The second instance decision shall be issued within 7
days’, cited in AIDA, Greece 2019, 93.

121 UN Human Rights Council: Report of the Special Rapporteur on the Human Rights
of Migrants on His Mission to Greece, Thirty-fifth Session, Agenda item 3, 6-23
June 2017, paras. 78, 82, https://reliefweb.int/sites/reliefweb.int/files/resources/
G1709841.pdf (accessed on 20.06.2020); GCR and OXFAM, 5, 13 and 14.

122 AIDA, Greece 2019, 93.

123 1bid., 225.
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kers miss their interviews due to overcrowding and / or lack of informa-
tion which result in implicit withdrawal*?,

It is also reported that there are concerning deficiencies for the access to
legal aid, as state funded legal aid is not provided for the FBP at first
instance; legal assistance on this stage is provided only by NGOs based
on capacity which is insufficient to cover the large number of asylum
seekers!®, On the other hand, the number of lawyers who are able to
provide state funded legal aid on the second instance is very limited as
well!?8, Alongside with the access to legal aid, access to interpretation is
also an unsound issue'?’. Pursuant to the amendments made to IPA in
May 2020 by L 4686 / 2020, an asylum application may be rejected fol-
lowing an interview conducted with the official language of the appli-

124 GCR and OXFAM, 12.

25 pid., 101; GCR and OXFAM, 3, 14.

126 According to the statistics ‘as of 31 December 2019, there were in total 5 lawyers
registered in the register of lawyers, under the state-funded legal aid scheme, who
had to provide legal aid services to the rejected applicants at the appeal stage un-
der the fast-track border procedure on the five islands of Eastern Aegean and Rho-
des. More specifically, there was one lawyer on Lesvos, one lawyer on Chios, one
lawyer on Kos and two lawyers on Rhodes. No lawyers under the state-funded legal
aid scheme were present as of 31 December 2019 on Samos-one of the two islands
with the largest number of asylum seekers and Leros. By decision of the Asylum
Service issued as of 31 December 2019, 9 lawyers were appointed on the islands in
order to provide free legal aid on the second instance. These lawyers have been ap-
pointed to provide free legal aid under the state funded legal aid scheme at second
instance as follows: 2 lawyers on Lesvos, 1 lawyer on Samos, 1 lawyer on Chios, 1
lawyer on Kos, 2 lawyers on Rhodes’: AIDA, Greece 2019, 101.

127 <In November 2019, NGOs providing legal aid in Lesvos found out that 28 asylum
seekers from Sub-Saharan African countries, who were held in pre-removal deten-
tion inside Moria ‘hotspot’ camp, had all received a negative decision on their asy-
lum request, without undergoing any asylum interview. (...) The ground for rejec-
tion was the ‘inability’ to find interpreters for their languages’: OXFAM and GCR:
No Rights Zone, Oxfam and Greek Council for Refugees Briefing Paper, December
2019, p. 6, https://www.oxfamfrance.org/wp-content/uploads/2019/12/Oxfam-
GCR-Briefing-Paper-No-Rights-Zone-.pdf (accessed on 20.06.2020).
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cant’s country of origin regardless of whether they understand that lan-
guage in a clear and concise manner or not; or the application may be
rejected without conducting an interview at all (if the applicant does not
wish to conduct the interview in the official language of his / her country
of origin)'?8. Rejection of an asylum application without an interview or
without an opportunity to enable the applicant to express themselves in
an efficient way is neither consistent with the relevant provisions of the
APD!?° nor in conformity with international human rights in terms of
right to effective remedy and non - refoulement principle!®. The same
can also be said for the lack of legal aid during the FBP. In MSS v. Bel-
gium and Greece, ECtHR points out that shortcomings such as a shorta-
ge of interpreters and lack of legal aid effectively depriving the asylum -
seekers of legal counsel affect asylum - seekers!L. The Court continues
that the shortage of lawyers on the list drawn up for the legal aid system
renders the system ineffective in practice'®. The Court considers that
this situation may also be an obstacle hindering access to the remedy and
falls within the scope of the right of effective remedy, which is enshri-
ned under article 13 of the ECHR, particularly where asylum seekers are
concerned®,

Another significant feature of the FBP in terms of risking the access to a

fair and effective asylum procedure, is the practice based on the differen-

128 OXFAM and GCR, 3; GCR: GCR’s Comments on the Draft law Amending Asy-
lum Legislation, (Comments), 27 April 2020, https://www.gcr.gr/en/news/ press-
releases-announcements/item/1434-gcr-s-comments-on-the-draft-law-amending-
asylum-legislation (accessed on 20.06.2020).

® For the safeguards regarding a personal interview see art. 14 and 15 of the APD.

130 GCR, Comments; see also Ineli-Ciger, Forced Migrants, 135.

181 MSS v. Belgium and Greece, App. No. 30696/09, 21 January 2011, para. 301.

132 MSS v. Belgium and Greece, para. 319.

133 bid.
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tiation of nationalities of the asylum seekers due to their recognition
rates. Following the implementation of the EU - TR Statement, article
60(4) L 4375/ 2016, then replaced by Article 90(3) IPA enabled this dif-
ferential treatment. According to the practice pursued in 2019, applicati-
ons made by Syrian asylum seekers are examined on admissibility, ba-
sed on safe third country concept; applications by non - Syrian asylum
seekers from countries with a recognition rate below 25% are examined
only on the merits and applications by non - Syrian asylum seekers from
countries with a recognition rate over 25% are examined on both admis-
sibility and merits™®*. It is apparent that this procedure prioritizes returns
over an effective and fair asylum process; in fact, it is shown that this
type of asylum case management is likely to lower asylum recognition
rates'®. Moreover, as a result of this practice Syrians, who have extre-
mely high recognition rates, are ‘kept in a limbo not knowing whether

they will receive protection in Greece or be deported to Turkey’*3.

The application of the safe third country concept to the asylum seekers
with high recognition rates who are subject to EU - TR Statement, du-
ring the FBP, is also considered to be controversial on legal terms not
only due to the fact that it is highly debatable whether Turkey fulfills the
safe third country criteria provided under the EU law and / or Greek
law™®’ but also for the disputable provisions brought by the IPA. Safe
third country criteria in Greek law were regulated under article 56(1) L

134 AIDA, Greece 2019, 93, 94 and 139; see also, Alpes - Tunaboylu - van Liempt, 2.
135 Alpes - Tunaboylu - van Liempt, 3.

136 |bid., 2.

137 See supra note 45.
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4375 | 2016 previously and are mostly'®® repeated in article 86(1)
IPA®, However, IPA has additionally provided the possibility for the
establishment of a list of safe third countries based on Joint Ministerial
Decision. According to the article 86(2) of the IPA, an individual as-
sessment is needed to be conducted for each case for the determination
of the criteria unless a third country has been declared as generally safe
in the national list. The possibility to constitute a general list enabling an
‘automatic labeling’ of a third country as safe without any thorough as-
sessment and a possibility to challenge, is criticized by NGOs and
UNHCR, Indeed, this sort of application would not be consistent with
the safeguards provided under APD**! and would risk the access to the
right to an effective remedy and compliance with the non - refoulement
principle!#2, In Ilias and Ahmed v. Hungary, ECtHR states that:

138 The new law also provided a detailed ‘connection criteria’ under article 86(1)(f).

139 According to the criteria: ‘the applicant's life and liberty are not threatened for
reasons of race, religion, nationality, membership of a particular social group or
political opinion; this country respects the principle of non-refoulement, in accor-
dance with the Refugee Convention; the applicant is in no risk of suffering serious
harm according to Article 15 of APD 141/2013; the country prohibits the removal
of an applicant to a country where he or she risks to be subject to torture or cruel,
inhuman or degrading treatment or punishment, as defined in international law; the
possibility to apply for refugee status exists and, if the applicant is recognised as a
refugee, to receive protection in accordance with the Refugee Convention; and the
applicant has a connection with that country, under which it would be reasonable
for the applicant to move to it’: AIDA, Greece 2019, 127, 128.

140 Refugee Support Aegean (RSA): RSA Comments on the International Protection
Bill, October 2019, p. 5, https://rsaegean.org/wp-content/uploads/2019/10/RSA_
Comments_IPA.pdf (accessed on 20.06.2020); GCR: GCR’s Comments on the
Draft Bill ‘on International Protection’, 23 October 2019, https://www.gcr.gr/ me-
dia/k2/attachments/GCR_on_bill_about_International _Protection_en.pdf
(20.06.2020); UNHCR: UNHCR Comments on the Law on ‘International Protec-
tion and Other Provisions’, (Comments), 12 June 2020, 17, https://www.
refworld.org/publisher, UNHCR,,,5ee3590e4,0.html (accessed on 15.07.2020).

141 See article 38(2) of the APD; see also, UNHCR, Comments, 17.

142 RSA, 4, 5; AIDA, Greece 2019, 128; UNHCR, Comments, 17.
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“the Convention (ECHR) does not prevent Contracting States from estab-
lishing lists of countries which are presumed safe for asylum seekers.
(...) The Court considers however, that any presumption that a particular
country is ‘safe’ if it has been relied upon in decisions concerning an indi-
vidual asylum seeker, must be sufficiently supported at the outset by an
analysis of the relevant conditions, in that country and in particular of its

asylum system?143.”

The Court continues to stipulate that the decision - making process lea-
ding to the adoption of the presumption of safety of a third country sho-
uld involve a thorough assessment of the risk of lack of effective access
to asylum proceedings, including the risk of refoulement!**. The assess-
ment the Court has referred, should not be merely relied on the legislati-
ve framework of the relevant third country but should also include the
verification of how the authorities of that country apply their legislation

on asylum in practice'®.

Following the incidents that happened between the borders of Greece
and Turkey*®, Greece suspended all asylum applications for a period of

143 1lias and Ahmed v. Hungary, App. No. 47287/15, 21 November 2019, para. 152.

144 |bid., para. 154.

145 See, MSS v. Belgium and Greece, para. 359; llias and Ahmed v. Hungary, para. 141.

146 On the 28th of February, following the Turkey’s declaration based on a fear of a
new influx from Syria that it would not prevent the individuals who would like to
cross to Greece, thousands of migrants got stuck between borders of Greece and
Turkey when Greece harshly reacted to the situation. There has been reporting of
serious incidents such as usage of tear gas, water cannons, plastic bullets and live
ammunition by the Greek security forces for the repression of the movement of
migrants. Two migrants were reported to be shot dead after they tried to enter Gree-
ce from Turkey. Greek authorities have strongly rejected such accusations that their
forces killed migrants at the border and have denied firing live ammunition. Greek
authorities indicated that they were able to ‘fend off” around 50,000 migrants whe-
reas Turkish authorities stated that 153,320 migrants passed to Greece. The crisis
came to an end as a result of the Covid-19 pandemic when Turkey moved the mig-

DEHUKAMDER - Volume: 3/ Issue: 1/ Year: 2020, pp. 71 - 166



118 Irregular Migratory Movements from Turkey to Greek Islands

one month. The legal basis of this suspension was an Emergency Legis-

lative Order issued by Greek authorities**’. Following the implementa-

tion of the suspension, third country nationals who entered into Greece

irregularly in March 2020, were arrested and it is reported that a number

of these persons were prosecuted due to the “illegal entry”'*8, The prac-

tice of suspension of asylum applications have been highly criticized4°

147
148

149

rants from the border over the threat of corona virus: Go¢ Arastirmalart Dernegi
(GAR): Turkiye-Yunanistan Sinirinda Neler Oldu?, 27 Subat-27 Mart 2020 Haber
Derlemesi (Hazirlayan: Firat Coban), https://gocarastirmalaridernegi. org/ attach-
ments/article/160/turkiye-yunanistan-sinirinda-neler-oldu..pdf (accessed on
04.08.2020); Human Rights Watch: Greece: Violence Against Asylum Seekers at
Border, https://www.hrw.org/news/2020/03/17/greece-violence-against-asylum-seekers-
border (accessed on 04.08.2020); Reuters: Two Migrants were Killed at Turkey-
Greece Border: Amnesty, https://www.reuters.com/article/us-eu-migrants-turkey/
two-migrants-were-killed-at-turkey-greece-border-amnesty-idUSKBN21L22D (ac-
cessed on 04.08.2020); DGMM: Press Release, 15.05.2020, https://www.
goc.gov.tr/basin-- aciklamasi (accessed on 04.08.2020); VOA: Greece Blocks Ira-
nian From Plotting to Arm Asylum Seekers, https://www.voanews.com/ euro-
pe/greece-blocks-iranian-plotting-arm-asylum-seekers (accessed on 04.08.2020).

AIDA, Greece 2019, 19.

Ibid., 52; HIAS: Press release issued by HIAS on 6 July 2020 cited in Deportation
Monitoring Aegean, Hias Greece: Criminal charges pressed against the asylum see-
kers who arrived in Lesvos in March 2020, (Press Release), https://dm-
aegean.bordermonitoring.eu/2020/07/19/hias-greece-criminal-charges-pressed-
against-the-asylum-seekers-who-arrived-in-lesvos-in-march-2020/  (accessed on
04.08.2020).

For such criticisms see, Amnesty International: Greece: In humane asylum measu-
res will put lives at risk, 2 March 2020, https://www.amnesty. org/en/latest/news/
2020/03/greece-inhumane-asylum-measures-will-put-lives-at-risk/  (accessed on
28.07.2020); Human Rights Watch: Greece: Grant Asylum Access to New Arrivals,
20 March 2020, https://www.hrw.org/news/2020/03/20/greece-grant-asylum-
access-new- arrivals (28.07.2020); UNHCR: UNHCR Statement on the Situation at
the Turkey-EU Border, 02 March 2020, https://www.unhcr.org/news/press/
2020/3/5e5d08ad4/unhcr-statement-situation-turkey-eu-border.html  (accessed on
28.07.2020); OXFAM: New Greek Law Reneges on Right to Asylum, 26 March
2020,  https:/Aww.oxfam.org/en/press-releases/new-greek-law-reneges-right-asylum
(accessed on 28.07.2020); Greek National Commission for Human Rights
(GNCHR): GNCHR Statement: Reviewing asylum and Immigration policies and
safeguarding human rights at the EU borders, 05.03.2020, https://ccdh. pub-
lic.lu/dam-assets/fr/actualites/2020/GNCHR-STATEMENT-Borders.pdf (accessed
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on the basis of incompatibility with EU law*®® and international (refugee
/ human rights) law*®. The said Order was expired on the 7" of April
and the press office of the Ministry for Migration and Asylum issued a
statement indicating that all asylum seekers who arrived during the sus-

pension period could go through the asylum procedure!®,

According to UNHCR data, based on the source of Greek Ministry of
Citizen Protection, between April 2016 to 31 January 2020, 2.054 people
have been returned from Greece to Turkey within the framework of EU -
TR Statement!®, The majority of those are Pakistani nationals (36%),
followed by Syrians (18%). The statistics show a downward trade; in
2016, 801 people were returned whereas in 2019, the number of returns
went down to 195, The statistics demonstrating the reasons for return
can be seen on the table below:

on 28.07.2020); Open Letter by 85 Organizations Regarding Rights Violations of
Refugees, 06 March 2020, https://mww.hrw.org/news/ 2020/03/06/ open-letter-85-
organizations-regarding-rights-violations-refugees (accessed on 28.07.2020).

150 The criticisms in regard to EU law especially focus on the inconsistencies with
article 78(1) of the TFEU which ensures the compliance with the principle of non-
refoulement and 1951 Convention, article 18 of the Charter of Fundamental Rights
of the EU which regulates right to asylum together with the relevant provisions of
the Schengen Borders Code which stipulates Member States to comply with their
obligations regarding non-refoulement principle and international protection.

151 The criticisms regarding international refugee law and human rights law mostly
focus on the inconsistencies with the right to seek asylum provided under article 14
of the Universal Declaration of Human Rights, non refoulement principle provided
under article 33 of the 1951 Convention, prohibition of torture, inhuman and degra-
ding treatment provided under article 3 of the ECHR together with the right to ef-
fective remedy provided under article 13 of the ECHR.

152 1bid., 52; HIAS, Press Release.

18 UNHCR: Returns from Greece to Turkey, 31 January 2020, https://data2.
unhcr.org/en/documents/download/74125 (accessed on 20.06.2020).

154 For the information regarding the data see, lbid.
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Reason for returns - by month and total (based on available data)

. No will to apply for asylum
Withdrew their will to apply for
9 asylum
8
9 = 25 . Withdrew their asylum claim
24
1 4 . Negative decision on
7 1 asylum claim at 1st
instance
10 \ . Negative decision on
5 V) asylum claim at 2nd
10 3 1 instance
9 n Case closed for other reasons”
1
2
: 2

Information not available**
Jan-19 Feb19 Mar19 Apr19 May-19 Junl9 Ju-d9 Augl9 Sepl9 Oct-19 Nov-l9 Dec19 Jan-20

Published on 12 February 2020

*Applications discontinued and/or filed according to the relevant provisions of the Law 4375/2016 regarding implicit or explicit withdrawal or no appearance for registration.
**Greek Ministry of Citizen Protection started publishing relevant data from 16 September 2016 onward,

Table 2: Percentage of returns based on reasons

Source: Greek Ministry of Citizen Protection cited in, UNHCR: Returns from Greece
to Turkey, 31 January 2020, https://data2.unhcr.org / en / documents / download /
74125 (accessed on 20.06.2020).

B) REGARDING THE TREATMENT OF ASYLUM SEEKERS
FOLLOWING THEIR READMISSIONS TO TURKEY

According to the official statistics based on the Directorate General of
Migration Management (DGMM) of Turkey which is the responsible
authority for, inter alia, registration, reception, international protection
and temporary protection procedures including the readmissions, since 4
April 2016%° which was set as the target date for the start of returns of
people arriving in Greece after 20 March 2016 and of the first resettle-

15 In the Turkish version of the same data, the title of the Table indicates that the said
Table demonstrates the information regarding the persons readmitted since 4 April
2016. Such indication is not seen in the English version of the Table, however con-
sidering the fact that both English and Turkish versions show identical information,
information regarding the date (4 April 2016) is used in this article for the English
version. For the Turkish version of the Table see, DGMM: Geri Alim, 4 Nisan 2016
Tarihinden itibaren Geri Alinan Diizensiz Gogmenler, https://www.goc.gov.tr/geri-
alim (accessed on 28.07.2020).
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ments'®®, 2.139 people have been readmitted to Turkey within the scope
of EU - TR Statement®®’. The number of readmitted persons and their
nationalities are shown in the table below:

IRREGULAR MIGRANTS RETURNED TO TURKEY
WITHIN THE SCOPE OF EU-TURKEY STATEMENT

NATIONALITY TOTAL NATIONALITY TOTAL
PAKISTAN 755 LEBANON 7
SYRIA L& IVORY [}
ALGERIA 198 SIERRA LEONE 5
AFGHANISTAN 150 HAM &
IRAD 135 FINANCIAL &
BANGLADESH 108 ToGO &
MOROCCD 60 DOMINICAN 3
IRANIAN 57 INDIA 3
EGYPT 34 CONGOD 3
DEMOCRATIC CONGD 3z GAMEBIA 3
NIGERIA 26 YEMEN 2
CAMERDON 23 JORDAN 2
PALESTINE 19 SOMALIA 2
SRI LANKA 17 BURKINA FASO 1
NEPAL 12 COMORDS 1
GHANA 12 NIGER 1
GUINEA 10 SUDAN 1
MYANMAR 9 UZBEKISTAN 1
SENEGAL 9 UGANDA 1
TUNISIA 8 IIMBABWE 1

GENERAL TOTAL 2.139

Table 3: Numbers and Nationalities of Persons Readmitted by Turkey within the Scope
of EU - TR Statement since 4 April 2016.

Source: DGMM: Return Statistics, Irregular Migrants Returned to Turkey within the
Scope of EU - Turkey Statement, https://en.goc.gov.tr / return - statistics (accessed on
28.07.2020).

1% European Commission: Implementing the EU-Turkey Agreement-Questions and
Answers, 4 April 2016, https://ec.europa.eu/commission/presscorner/detail/en/
MEMO_16_1221 (accessed on 28.07.2020).

157 Although the total number indicated by DGMM is not identical as the number indi-
cated by UNHCR (based on Greek authorities) which is shown above (see supra
note 153). The difference is assumed to be due to the difference between the upda-
tes of the two sources. Data shown by the UNHCR is as of 31 January 2020 whe-
reas there is no indication regarding the update of the data demonstrated by
DGMM. However, it is likely that DGMM data may include the number of persons
who has been readmitted after 31 January 2020.
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Although DGMM’s publicly available statistics do not reveal how many
of the readmitted persons applied for international protection, and the
status of these applications, European Commission’s ‘reports on the
progress made in the implementation of the EU - TR Statement’ provide
data for previous years. According to the seventh report of the Commis-
sion dated 06.09.2017%8, as of the said date, out of 1144, non - Syrians,
57 submitted international protection applications to the Turkish authori-
ties: within one and a half years, two persons were granted international
protection status, 39 applications were pending, nine persons received a
negative decision®®®. 831 persons were returned to their countries of ori-
gin. All returned Syrians were pre - registered for temporary protection
with the exception of 16 persons who decided to return voluntarily to
Syria; 19 Syrians decided to stay in the accommodation facilities provi-
ded by the Turkish authorities and 177 of them chose to live outside!°.

In the DGMM Statistics, the total number of applications (not specific to
readmissions) to international protection between 2016 to 2019 (inclu-
ding 2019) is shown as 349.536%!. DGMM Activity Report of 2019
demonstrates that for the year 2019, the targeted performance indication
level for finalized international protection applications in total by
DGMM was 21.500, whereas the actual number at the end of the year
was 53.876%2. DGMM statistics do not reveal the status of the applicati-

158 European Commission: Seventh Report on the Progress made in the implementation
of the EU-Turkey Statement, (Seventh Report), COM(2017) 470 final, 06.09.2017,
https://ec.europa.eu/neighbourhood-enlarge-
ment/sites/near/files/20170906_seventh_report_on_the_progress_in_the_implement
ation_of the_eu-turkey_statement_en.pdf (accessed on 20.07.2020).

159 Ibid., 5; see also, Alpes, J. - Tunaboylu, S. - Ulusoy, O. - Hassan, S.: Post Deporta-
tion risks Under the EU-Turkey Statement: What Happens After Readmission to Turkey?,
(Readmission to Turkey), Policy Brief Robert Schuman Centre for Advanced Studies,
November 2017, Iss. 2017/30, p. 4, https://cadmus.eui.eu/ bitstream/handle/ 1814/
49005/PB_2017_30_MPC.pdf?sequence=1&isAllowed=y (accessed on 20.07.2020).

160 European Commission, Seventh Report, 5, 6.

161 DGMM: Statistics, International Protection (International Protection Applications
by Years), https://en.goc.gov.tr/international-protection17 (accessed on 28.07.2020).

162 Gog Idaresi Genel Miidiirliigii (DGMM): 2019 Yili Faaliyet Raporu (Activity Re-
port for the Year of 2019-Available in Turkish), p. 33, https://www.
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ons, however, for the year 2018, it is stated in the European Commis-
sion’s Turkey 2019 Report that Turkey had granted international protec-
tion to 72.056 applicants; the authorities rejected 13.139 applications;
the UNHCR indicates that at the end of December 2018, 370.932 asylum
seekers and refugees from countries other than Syria were registered in
Turkey; of these, 46% were Afghanis and 39% were Iraqgis®®®. These
numbers may be considered to have an overwhelming effect on the Tur-
key’s newly adopted asylum structure especially considering the fact that
demonstrated numbers related to international protection do not include
Syrian asylum seekers as they are not covered by international protection.

As for the statistics for the one - to - one resettlement scheme, DGMM
statistics show that 26.135 Syrians were resettled in the EU through this
mechanism as of 16 July 2020. This number does not match with the
total number of Syrians readmitted to Turkey!%4. The difference between
the numbers might be due to the fact that in terms of resettlements, one
to one scheme has been operated due to the yearly ‘pledges’ determined
by the Member States of the EU pursuant to the quota provided in the
Statement (maximum of 72.000 persons in total) but independently from
the number of readmitted individuals!®®. The numbers and countries of
resettlement are shown on the table below:

goc.gov.tr/kurumlar/goc.gov.tr/Mali-Tablolar/FAALIYET-RAPORU/yeni/2019-
Faaliyet-Raporu.pdf (accessed on 28.07.2020).

163 European Commission: Turkey 2019 Report, SWD(2019)220final, 29.05.2019, p.
48, https://ec.europa.eu/neighbourhood-enlargement/sites/near/files/20190529-turkey-
report.pdf (accessed on 20.07.2020).

164 Total number of Syrians readmitted by Turkey is shown as 414 in the DGMM sta-
tistics (update is unknown) (see, Table 3 above) and 373 in the UNHCR statistics
(based on Greek Ministry of Citizen Protection) as of 31 January 2020 (see,
UNHCR: Returns from Greece to Turkey, 31 January 2020, https://data2
.unhcr.org/en/documents/download/74125 (accessed on 20.06.2020).

185 See, European Commission: Sixth Report on the Progress made in the implementa-
tion of the EU-Turkey Statement, COM(2017)323final, 13.06.2017, p. 9,
https://ec.europa.eu/neighbourhood-enlargement/sites/near/files/170613_6th_report
_on_the_progress_made_in_the_implementation_of the eu-turkey statement_
en.pdf (accessed on 20.07.2020); see also, European Commission: Implementing
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STATISTICAL DATA RELATED TO SYRIAN REFUGEE WHOD
LEFT COUNTRY IN THE SCOPE OF ONE TO ONE POLICY

COUNTRY TOTAL
GENERAL TOTAL 26.135
GERMANY 250
FRANCE 4549
NETHERLANDS b Lsly
FINLAND 1.950
SWEDEN 1.917
BELGIUM 1.30
SPAIN 754
ITALY 396
CROATIA 250
PORTUGAL 24k
ALISTRIA 213
LUXEMBOURG 206
LITHUANLA 102
BULGARIA a5
ESTONIA 59
LATVIA LY
SLOVENIA 34
ROMANIA n
MALTA 17
DENMARK 16

Table 4: Number of Syrian Refugees Who are Resettled in the EU Pursuant to One - to
- One Scheme of EU - TR Statement

Source: DGMM: Temporary Protection, Statistical Data Related to Syrian Refugees
Who Left Country in the Scope of One - to - One Policy, https://en.goc.gov.tr /
temporary - protection27 (accessed on 28.07.2020).

In Turkish law, there is not publicly known!®® specific deportation and
detention procedure applicable for the returnees / readmitted persons

the EU-Turkey Statement-Questions and Answers, 15 June 2016, https://
ec.europa.eu/commission/presscorner/detail/  en/MEMO_16 1664 (accessed on
20.07.2020).

166 Article 64 of the Implementation Regulation of the LFIP (IR) which is titled as
‘deportation proceedings of foreigners admitted to Turkey pursuant to readmission
agreements’ states that the Ministry of Interior ‘shall determine the procedures and
principles with respect to the deportation proceedings of foreigners to be admitted
to Turkey pursuant to readmission agreements separately’. Apart from the discus-
sions whether this provision would be applicable to readmissions based on EU-TR
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subject to EU - TR Statement. As for the practice regarding detention, it
is stated in the AIDA Turkey 2019 Report that persons readmitted by
Turkey from another country are among the categories of international
protection applicants most commonly detained®’. Another report of
Miiltecilerle Dayanisma Dernegi (Miilteci - Der), an NGO based in Izmir
/| Turkey, which was revealed soon after the first readmissions based on
EU - TR Statement on 4 April 2016, observes that:

“according to the official statements by the authorities in Turkey, except
for the two Syrians among the first group, all 323 non - Syrians were di-
rectly transferred to Pehlivankoy / Kirklareli removal / detention centre,
while the two Syrians were taken to Duzicj Camp. According to official
statements to the media, non - Syrians are to be detained for the purpose
of deportation, and once the procedure is completed, they will be deported

to their countries of origin or fransit!68.”

Alpes, et.al., referring to a report of three members of the European Par-

liament visited Turkey on May 2 - 4, 2016, also points out that:

“non - Syrians who are deported from Greece to Turkey are immediately
detained upon arrival with the stated purposes of secondary deportation to

respective countries of origin169.”

Statement, even if the Ministry has regulated such proceedings, they are not pub-
licly available.

167 AIDA, Country Report Turkey 2019 Update, (Turkey 2019), p. 87, https:/
www.asylumineurope.org/reports/country/turkey (accessed on 20.07.2020).

188 Miiltecilerle Dayanisma Dernegi (Miilteci-Der): Observations on the Situation of
Refugees in Turkey, 22 April 2016, p. 5, http://www.multeci.org.tr/wp-
content/uploads/2016/10/MULTECI-DER-S-OBSERVATIONS-ON-REFUGEE-
SITUATION-IN-TURKEY-APRIL-2016.pdf (accessed on 20.07.2020).

169 Alpes, et.al., Readmission to Turkey, 4; see also, GUE/NGL Delegation to Turkey:
What Merkel, Tusk and Timmermans Should Have Seen During Their Visit to Tur-
key, (Visit to Turkey), Report from GUE/NGL Delegation to Turkey, May 2-4
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Considering the fact that there is no special procedure provided in the
Turkish law for the deportation and detention of readmitted individuals,
the regular procedure should be applicable to them. However, the said
practice raises certain concerns in terms of compliance with the regular
procedure and international law'’®. Based on the aforementioned reports
and bearing in mind the deterrent approach adopted in the Statement
together with the fact that Turkey hosts the highest number of refugees
albeit it has a limited capacity, it is inevitable to expect the practice re-
garding especially non - Syrian returnees to be deportation and detention
- oriented"*. According to LFIP, administrative detention decisions may
be issued in two ways respectively pursuant to articles 57 and 68. Due to
the first way regulated under article 57, a deportation decision is requi-
red for the issuance of an administrative detention decision. As for ad-
ministration detention decisions subject to the second way, which is app-
licable only for the applicants of international protection under limited
circumstances listed in the law, a deportation decision is not needed (art.
68 of the LFIP)'"2,

2016, https://www.statewatch.org/media/documents/news/2016/may/ep-GUENGL-
report-refugees-Turkey-deal.pdf (accessed on 20.07.2020).

170 1t should be mentioned though that the aforementioned observations are based on
the practice pursued in 2016, immediately after the initial application of the State-
ment. In the absence of any up to date reports or regulations specifically about the
deportation and detention procedures concerning the readmitted persons within the
framework of the EU-TR Statement, the comments regarding the concerns of com-
patibility of the practice with the existing legislation are based on the assumption
that such practice continues to be applicable.

111 See also, GUE/NGL Delegation to Turkey, Visit to Turkey.

172 According to article 68 of the LFIP, an administrative detention decision is issued
to an applicant of international protection in the absence of a deportation decision,
only for the purpose of determination of the identity or nationality in case there is
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Article 57 of the LFIP stipulates that there is a 48 - hour time limit for
the assessment necessary to issue a deportation decision for the persons
apprehended by law enforcement units, who fall within the scope of per-
sons subject to a deportation decision under article 54 of the LFIP. Once
the deportation decision is issued, an administrative detention decision is
given if the person concerned bears the risk of absconding or disappea-
ring; breached the rules of entry into and exit from Turkey; have used
false or fabricated documents; has not left Turkey after the expiry of the
period granted to them to leave, without an acceptable excuse; or, poses
a threat to public order, public security or public health (art. 57 of the
LFIP) 173, These conditions are exhaustively listed under the Law. The
Implementation Regulation of the LFIP (IR) regulates that in the provin-
ces with removal centers, the 48 - hour time limit for the assessment of
deportation and detention decisions starts as of the moment when the
foreigner is handed over to the removal center. In cases where there is no
removal center in the province where the foreigner was apprehended or
the removal center is full, the time period starts as of the moment when
the law enforcement unit conveys the documents gathered with regard to

the foreigner to the provincial directorate through an official report (art.

serious doubt as to the accuracy of the information provided; for the purpose of be-
ing withheld from entering into the Turkey in breach of terms [and conditions] of
entry at the border gates; when it would not be possible to identify the elements of
the grounds for their application unless subjected to administrative detention; when
[the person] poses a serious public order or public security threat.

173 With an amendment of December 2019, alternatives to administrative detention
pursuant to article 57 are regulated. Alternatives include and limited to; residing on
a specific address; periodical notification; family-based return; return counselling;
voluntary public service; security deposit; electronic tagging (art. 57/A of the
LFIP). It is not clear in the law how each of these alternatives will be implemented.
A regulation clarifying the implementation is expected to be issued.
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53 of the IR). In the light of the above explanation, when it is deemed
that the readmitted persons are subject to deportation decisions by, inter
alia, (assumed to be) falling under the category of foreigners who breac-
hed the terms and conditions for legal exit from Turkey stipulated as a
reason for deportation [art. 54(1)(h)], the authorities are expected to fina-
lize an individual assessment for each readmitted individual in terms of
issuing a deportation decision, within 48 hours in order to provide comp-
liance with the law for their detention. Such assessment is required by
the LFIP and IR to cover a risk evaluation to be processed ex officio by
the authorities for non - refoulement (art. 4 of the LFIP and art. 4 of the
IR) together with another evaluation for the purposes of determining
whether the individual falls under the category of persons for whom a
deportation decision cannot be issued (art. 55 of the LFIP). Considering
the deficiencies in the capacity and on the assumption that a detention
and deportation - oriented approach has been adopted, such a short - time
limit may risk an effective and thorough examination for each case and
may result in issuance of collective deportation decisions which would
violate the prohibition of collective expulsion. Although Turkey has not
ratified Protocol 4 of the ECHR which prohibits collective expulsion
under its article 4, Turkey is a signatory party to the United Nations Co-
venant on Civil and Political Rights (CCPR) and is bound with it. Article
13 of the CCPR on the other hand, is considered to embody a universal
treaty prohibition of collective expulsions'’. The prohibition of collecti-

ve expulsion covered by the said article is also suggested that it might be

17 Henckaerts, J.M.: Mass Expulsion in Modern International Law and Practice, The
Hague 1995, p. 32.
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regarded as a customary international law norm*”. Additionally, it sho-
uld be mentioned that the EU - TR Statement also mentions the prohibi-
tion of collective expulsion for persons subject to the Statement. More-
over, the said risk is also at stake for the compatibility with the non -
refoulement principle which is enshrined in the Turkish law under the
LFIP and the IR. It should be also pointed out that due to an amendment
dated December 2019, the time limit for the application of a judicial
review before a first instance administrative court regarding deportation
decisions is reduced from 15 days to 7 days (art. 53(3) of the LFIP). Alt-
hough this amendment is not specific to the deportation decisions issued
for readmitted individuals, considering the severity of the risk mentioned
above, it may exacerbate the situation of the asylum seekers subjected to
EU - TR Statement in terms of access to justice and effective remedy*®.
It is apparent that lack of a special procedure for the deportation and
detention procedures for the readmitted persons, which enables a thoro-
ugh and effective assessment, risks the rights of the readmitted individu-
als derived from non - refoulement and the prohibition of collective
expulsion. It is of importance to underline the fact that such regulation is
required to be provided in a law rather than in an administrative regula-

tory act, given that pursuant to article 16 of the Turkish Constitution, the

175 1bid.

176 For the general comments regarding the potential risk of access to justice that is
likely to occur due to the 7 day-time limit, see the Common Evaluation Report pre-
pared by several NGOs and bar associations on the amendments made in December
on certain provisions of the LFIP: YUKK Degisiklikleri Hakkinda Ortak Degerlen-
dirme, 04.12.2019, p. 4, https://www.gocarastirmalaridernegi.org/attachments/ article/
144/yukk-degisiklikleri-hakkinda-ortak-degerlendirme.pdf (accessed on 20.07.2020).
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fundamental rights of the foreigners may only be restricted by law (act

of the Parliament).

As for the returnees’ access to asylum, as it is the case for deportation
and detention, there is no specific procedure provided in the law. There-
fore, regular procedures are considered to be applicable. For access to
asylum, there is a distinction made between Syrian and non - Syrian asy-
lum seekers in the Turkish law. Non - Syrians are subjected to internati-
onal protection procedure once they claim asylum whereas Syrians are

channeled to the temporary protection procedure.

There are three international protection statuses available in the LFIP.
They are the refugee status based on 1951 Convention (art. 61 of the
LFIP), conditional refugee status provided for those who meet the condi-
tions of the refugee status but fall within the scope of the geographical
limitation'’” (art. 62 of the LFIP) and the subsidiary protection status
available for individuals who are not recognized as (conditional) refu-
gees but face a risk of serious harm due to the reasons provided in the
Law (art. 63 of the LFIP). There is no fast - track border procedure in the
Turkish law, however, ‘accelerated procedure’ is applicable for certain
cases exhaustively listed in the Law. Applications of readmitted non -
Syrians on the other hand, bear the possibility to be processed under this
‘accelerated procedure’ pursuant to article 79 of the LFIP’8 inter alia,

17 See supra note 11. For the purposes of the geographical limitation, ‘European co-
untries’ are the member states of the Council of Europe as well as other countries to
be determined by the President (art. 3(1)(b) of the LFIP).

178 This assumption is based on the above-mentioned reports indicating that readmitted
non-Syrians are immediately put under detention and issued deportation decisions.
The number of applications which are subjected to accelerated procedure are not
available.
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for two significant reasons. First, the said article provides one of the rea-
sons for accelerated procedure as in cases where the applicant has been
placed under administrative detention, pending removal (art. 79(1)(¢) of
the LFIP). Given that observations from the field show that readmitted
non - Syrians are immediately put under detention and issued deporta-
tion decisions, their applications could fall under this provision. Second,
although the number of persons who had applied to international protec-
tion in Turkey before they crossed to Greek islands is not statistically
revealed, on the assumption that such cases may exist, applications of
these individuals also bear the possibility to be processed under the acce-
lerated procedure. This is due to the fact that a subsequent application,
after the [initial] application is considered to have been withdrawn also
constitutes a reason for processing the application through the accelera-
ted procedure (art. 79(1)(f) of the LFIP). This could be the case for the
said applicants given that their initial applications might fall under the
categories of ‘withdrawn applications’ due to their absence. According
to article 77 of the LFIP, inter alia, if the applicant ‘does not appear at
the interview three consecutive times without excuse’ (art. 77(1)(b) of the
LFIP), or ‘fail to comply with the reporting obligation three consecutive
times without excuse, do not show up in the designated place of residen-
ce or, leave the place of residence without permission’ (art. 77(1)(¢) of
the LFIP), the application is considered withdrawn. Although LFIP and
IR stipulate that an interview should be conducted (art. 79(2) of the
LFIP) and a detailed examination should be processed (art. 80(2) of the
IR) for all accelerated cases, AIDA Turkey 2019 Report points out cer-
tain deficiencies on the practice. It is stated in the said Report that the
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assessment is not thorough and detailed in the practice!’®; personal inter-
views in removal centers are conducted by the removal center officers
and generally take 5 - 10 minutes*®. It should be also mentioned that the
decisions given through accelerated procedure differ from the decisions
given through the regular procedure in terms of duration of application
to a judicial review and onward appeal in Turkish law. The time - limit
for the application to a first instance administrative court for such deci-
sions is 15 days and the onward appeal is not possible as the decision of
the said court is final (art. 80(1)(¢) and (d) of the LFIP). Although state -
funded legal aid is available for asylum seekers in the Turkish law, it is
stated that there are serious difficulties for asylum seekers under deten-
tion to have access to the legal aid scheme®®. This is due to the fact that
the legal aid system in Turkey requires the applicant to make a formal
request for the appointment of a lawyer within the framework of legal
aid to the relevant bar association. Given that the applicants under deten-
tion are not provided with adequate information on the right to legal as-
sistance in a language understood by them'®, NGOs or UNHCR usually
alert the bar associations and arrange the appointment of a legal aid

7% For two examples of annulled decisions given through the accelerated procedure by
the administrative courts on the basis of insufficient examination, see, 1st Administ-
rative Court of Ankara, Decision 2017/3192, 29 December 2017; 1st Administrative
Court of Izmir, Decision 2018/894, 22 October 2018, cited in, AIDA, Turkey 2019, 51.

180 AIDA, Turkey 2019, 50, 51.

181 AIDA, Turkey 2019, 107.

182 For the obstacles on the practice for access to legal aid including the lack of deli-
very of adequate information on this matter to the persons in removal centers, see
the outputs of the workshop organized by the Ankara Bar Association based on the
experiences of lawyers from several bar associations regarding their experiences for
the access to removal centers/asylum seekers in the removal centers: Ankara Barosu
Miilteci Haklar1 Merkezi Geri Gonderme Merkezleri Deneyim Paylasimi Calistay,
01-02 February 2020, http://www.ankarabarosu.org.tr/HaberDuyuru.aspx? DUYU-
RU&=6131 (accessed on 20.07.2020).
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lawyer to the persons concerned®3, However, it is reported that no NGO
has direct access to removal centers for the purpose of providing legal
assistance!®*. Bearing in mind that some asylum seekers may face the
risk of obtaining a rejection decision for their asylum applications in
Greece without an interview due to lack of interpreters, the risk of lack
of effective access to asylum continues to exist after their readmission to
Turkey'®. On the assumption that an asylum seeker’s application has
been rejected in Greece without an interview, through the implementa-
tion of EU - TR Statement, the concerned asylum seeker may end up in
their country of origin based on an only 5 - 10 minutes long interview
and an undetailed assessment with a chance of only first instance judicial
review. This could also be the case for readmitted asylum seekers, who-
se applications have not been assessed on the merits and rejected by
Greek authorities based on the safe third country criteria.

Temporary protection in the Turkish law on the other hand, may be pro-
vided to those who have been forced to leave their country, cannot return
to the country that they have left, and have arrived at or crossed the bor-
ders of Turkey in a mass influx situation seeking immediate and tempo-
rary protection (art. 91 of the LFIP). In 2014, Temporary Protection Re-
gulation (TPR) was issued to regulate the substance and the procedure of
the said protection. TPR hinders the access to international protection

183 bid.; Refugee Rights Turkey (Miilteci Haklar1 Merkezi): Access to State Funded
Legal Aid Services by Asylum-Seekers and Migrants in Turkey: Challenges and
Opportunities, January 2019, pp. 11-14 https://www.mhd.org.tr/images/ yayin-
larMHM-74-EN.pdf (accessed on 20.07.2020).

184 AIDA, Turkey 2019, p. 107; for the problems regarding access to legal aid in remo-
val centers, see also, Refugee Rights Turkey, 20-23.

185 For her comment on the overall negative effect of EU-TR cooperation on migration
inter alia, based on EU-TR Statement on the protection of forced migrants, see also,
Ineli-Ciger, Forced Migrants, 138.
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statuses for the persons who fall within the scope of the Regulation, for
the duration of the temporary protection. Therefore, even if the individu-
als under temporary protection apply for international protection, their
applications are not processed (art. 16 of the TPR). In the initial practice,
temporary protection was provided only for the citizens of the Syrian
Arab Republic, stateless persons and refugees who have arrived at or
crossed Turkish borders coming from Syrian Arab Republic as part of a
mass influx or individually for temporary protection purposes due to the
events that have taken place in Syrian Arab Republic since 28 April
2011 (provisional art. 1(1) of the TPR). Following the EU - TR State-
ment pursuant to an amendment on April 2016 the said scope has been
‘expanded’ to include Syrian citizens (upon their protection request)
who irregularly reached Aegean islands from Turkey after 20 March
2016 but were subsequently readmitted to Turkey (provisional art. 1(6)
of the TPR). When the ratione personae scope of the amendment is eva-
luated, it is seen that stateless persons and refugees are not covered. The-
refore, stateless persons and refugees coming directly from Syria are
likely to be protected under temporary protection regime in Turkey,
whereas if these individuals have crossed to Greek islands and then are
readmitted to Turkey, their situation might differ depending on whether
they were registered as temporarily protected persons in Turkey before
crossing to said islands or not. If they were registered before, it would be
up to the discretion of the DGMM or of the relevant governorates (art.
13 of the TPR)® to reinclude them into the temporary protection regi-

18 pursuant to art. 12 of the TPR, inter alia, ‘leaving Turkey with their own will” re-
sults in termination of the temporary protection for concerned individuals. Article
13 of the TPR on the other hand provides that, if those foreigners whose temporary
protection was terminated under Article 12 in the course of implementation of tem-
porary protection even though he or she was within the scope of temporary protec-
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me. TPR does not provide any objective criteria pointing out how this
discretion should be used. If the said individuals specifically apply for
international protection rather than requesting to be provided temporary
protection, it is not clear whether their application for international pro-
tection would be processed'®’. On the other hand, the situation of the
stateless persons or refugees who were not registered before crossing to
Greek islands is also ambiguous in terms of access to temporary protec-
tion or to international protection. Considering the fact that they neither
fall within the scope of the amendment of 2016, nor are subject to the
initial scope'®, they cannot have access to temporary protection. Hence,
as they do not fall in the personal scope of temporary protection, there
shouldn’t be a legal obstacle for the processing of their international
protection applications. AIDA 2019 Turkey report indicates that Syrians
who are not directly coming from Syria are not registered as internatio-
nal protection applicants in practice, although they are legally eligible to
apply for international protection®®. However, it is not known whether

tion arrive at or cross our borders again in order to seek temporary protection, the
Directorate General shall decide on an individual basis whether temporary protec-
tion measures will be implemented. The Directorate General may delegate this aut-
hority partially or fully to governorates.

187 This is due to the ambiguity of article 13 of the TPR. It is not clearly stated in the
article whether DGMM (or governorates) would use their discretion only on the ca-
ses which are solely based on requests for temporary protection or would use such
discretion on all cases including the ones based on international protection requests.
Therefore, it is not precise whether an application for international protection made
by a returnee would be evaluated only for the purposes of access to temporary pro-
tection or would be processed for the purposes of LFIP’s relevant articles regulating
the statuses of international protection.

188 Considering the fact that these individuals have not directly come from Syria but
readmitted from Greek islands, they do not fall within the scope of the provisional
article 1(1) of the TPR (initial scope).

189 AIDA, Turkey 2019, 122.
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this practice is also applicable to stateless persons and refugees readmit-
ted to Turkey within the framework of the Statement.

In the general scheme of the procedure, not every Syrian is protected
under the temporary protection regime. Syrians who do not fall under
temporary protection are determined due to eligibility criteria set forth
under article 8 of the TPR®. A pre - registration, including the evalua-
tion of the eligibility and necessary security checks is conducted within a
period of 30 days pursuant to an unpublished circular. Syrians readmit-
ted to Turkey from Greece under the EU - TR Statement are also chan-
neled under pre - registration. It is stated that in practice pre - registra-
tion duration may be delayed due to high numbers, lack of interpreters
and the conduct of security checks for several months, however persons
with special needs are prioritized!®. Once the persons are registered,
they are issued a ‘temporary protection identification card’. This card

involves a ‘foreigner identification number’ which enables the holder to

190 According to the said article persons who should not be granted temporary protec-
tion are as follows: ‘those with respect to whom there are serious reasons to consi-
der that they are guilty of actions defined in Article 1 (F) of the Convention Rela-
ting to the Status of Refugees dated 28/7/1951 amended by the 1967 Protocol Rela-
ting to the Status of Refugees; those regarding whom there are reasons indicating
that he or she has committed cruel acts outside of Turkey for any reason whatsoe-
ver; he or she has taken part in the commission of crimes or acts as specified in
subparagraphs (a) and (b) of this paragraph or incited others to commit such cri-
mes or acts; those who took part in armed conflicts in his or her country and did
not permanently ceased such activities; those who are identified as having commit-
ted, planned to commit or participated in acts of terrorism; those who are conside-
red to be a threat to public due to being convicted of a serious crime and those who
are considered to pose danger to national security, public order, or public security;
those who have previously committed a crime or crimes for which imprisonment
sentence would have been given if committed in Turkey and have left their country
of origin or country of residence in order to avoid punishment for that crime; those
who are convicted of crimes against humanity by international courts; those who
have committed one of the crimes laid down in Chapter Seven of Section Four of
the Turkish Penal Code No. 5237 of 26/9/2004°.

191 AIDA, Turkey 2019, 129, 130.
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have access to health care and other services available under the tempo-
rary protection regime. Majority of the persons under temporary protec-
tion in Turkey stay out of the shelter centers (known as camps). Accor-
ding to the DGMM statistics, as of 23.07.2020, out of 3.604.226 tempo-
rarily protected persons, only 61.948 persons stay at the 7 shelter centers
which are located in 5 different cities'®2. Although the vast majority are
not located in the shelters, there is a restriction applied on these indivi-
duals in terms of freedom of movement. Through an unpublished circu-
lar dated 29 August 2015, provincial authorities have been ordered to
conduct certain measures to control and prevent the movement of Syri-
ans inside Turkey. It is reported that the rationale behind this practice is
to halt the attempts of sea crossings of Syrians to Greek islands!®. Bene-
ficiaries of temporary protection are required to get ‘travel permits’ if
they need to leave the city they are registered at. It is stated that fol-
lowing the EU - TR Statement, these measures have been applied more
strictly on the beneficiaries of temporary protection'%.

In terms of access to labor, the procedure and the substance of the tem-
porarily protected persons’ access to work are mainly regulated under
the Regulation on Work Permit for Foreigners under Temporary Protec-
tion (RWT) which was adopted in 2016. Under this Regulation, holders
of the temporary protection identification card are eligible to apply for a
work permit six months after their registration (art. 5(1) of the RWT).
The number of temporarily protected persons employed in a workplace
is subjected to a quota; the number of the said persons should not exceed
10% of the Turkish employees in the relevant workplace (art. 8(1) of the

192 DGMM: Temporary Protection, Sheltered and Unsheltered Syrian Refugees by
Temporary Shelter Centers, https://en.goc.gov.tr/temporary-protection27 (accessed
on 01.08.2020).

193 AIDA, Turkey 2019, 139.

194 1bid.
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RWT). RWT enables an exemption from the obligation to be issued a
work permit for those who would like to be employed in seasonal agri-
culture or livestock works (art. 5(4) of the RWT). As a rule, temporarily
protected individuals may only apply for work permits for the workpla-
ces located within their registered province (art. 7 of the RWT).
However, in some cases, pursuant to the discretion of the authorities, the
registered province may be changed for the reason of access to labor in a
different province!®. In cases where issuance of a work permit in a spe-
cific province is determined to pose risks for public order, security or
health, Ministry of Family, Labor and Social Services may cease the
issuance of work permits in the concerned province (art. 7 of the RWT).
It should be mentioned that, as seen for the case of access to labor or of
freedom of movement, access to rights within temporary protection un-
der TPR are not identically on the same level with the rights attached to
the refugee protection provided under the 1951 Convention®, therefore
apparently not resulting in a protection ‘in accordance with the 1951
Convention’. This could rightfully be observed as an ordinary and ratio-
nal outcome of the exceptional nature of the temporary protection and of
Turkey’s geographical limitation on the refugee definition of the Con-
vention, per se. However, the only type of protection available for read-
mitted Syrians in Turkey is the temporary protection. This situation on
the other hand, raises significant concerns on the deportation decisions
issued by Greek authorities based on inadmissibility, in terms of their
compatibility with safe third country criteria of the APD. This concern is
not only due to the fact that said asylum seekers have no access to refu-
gee protection but also for the reason that even if a different type of pro-

195 DGMM: Frequently Asked Questions-Temporary Protection, Question 26,
06.01.2020, https://en.goc.gov.tr/itemporary-protection (accessed on 01.08.2020).
196 Oztiirk, “Miiltecinin Hukuki Statiisiiniin Belirlenmesi”, p. 425 (fn. 1567).
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tection which is ‘in accordance with the 1951 Convention’ is considered
to satisfy the relevant provision of the APD for safe third country, tem-
porary protection regime practiced in Turkey would not be satisfac-
tory®®”. Furthermore, it should also be pointed out that contrary to the
EU’s Temporary Protection Directive which provides a maximum three
- year time limit, temporary protection regime in Turkey does not have a
certain time limit and thus does not enable transition to international
protection statuses. Therefore, restrictions on certain rights, for instance
access to labor or freedom of movement as a fact, may last for an indefi-
nite time as temporary protection regime by its nature, is not open for
local integration as a durable solution. Temporarily protected persons
neither have the right to obtain a long - term residence permit, nor have
the right to apply for Turkish citizenship'®®, regardless of the duration of
their stay in Turkey (art. 25 of the TPR). Lack of upper - time limit and
no available access to international protection hinder their access to local
integration as a durable solution'®. The available durable solutions for
these persons appear to be either the resettlement to third countries or the
repatriation. According to UNHCR statistics, in 2019, UNHCR submit-
ted 17,552 cases for resettlement, 67% of whom were Syrian refugees.
In 2019, 10,558 refugees departed to resettlement countries; out of
whom 78% were Syrian refugees and 22% were refugees of other natio-

197 For the sources involving debates about Turkey’s position as a safe third country
see, supra note 45. For the fact that even if Turkey’s temporary protection regime is
considered to be in line with Turkey’s international legal obligations, ‘this in no
way automatically means that Turkey is a safe third country or a first country of
asylum, which necessitates a different legal analysis’, see, Ineli-Ciger, Protecting
Syrians, 579.

198 Although the said individuals cannot acquire Turkish citizenship through ordinary
way, there is no legal obstacle for them to acquire the citizenship through exceptio-
nal way, way of adoption or way of marriage.

199 See also, Ineli-Ciger, “Forced Migrants”, 121.
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nalities?®. Statistics of the DGMM demonstrate that the total number of
Syrians readmitted by third countries either directly or through UNHCR
between 2014 - 2019 is 16,285%°%. The numbers of resettled persons and
the countries of resettlement are shown on the table below:

RESETTLEMENT OF SYRIANS IN THE 3RD COUNTRIES
WITHIN 2014-2019

NO COUNTRY TOTAL
1 CANADA (UNHCR) 5795
2 USA 3964
3 CANADA (direct) 2.645
1A ENGLAND 2.449
5 NORWAY 1.926
6 SWEDEN 168
7 AUSTRALIA 115
8 AUSTRIA 58
9 BELGIUM 46
10 LUXEMBOURG L6
n ROMANIA 43
12 LIECHTENSTEIN 18
13 NEW ZELAND 15
14 ICELAND 13
15 NETHERLANDS 3
16 FRANCE 1

GENERAL TOTAL 16.285

Table 5: Number of Syrian Refugees Who are Resettled in the 3 Countries between
2014 - 20109.
Source: DGMM: Temporary Protection, Resettlement of Syrians in the 3rd Countries
within 2014 - 2019, https://en.goc.gov.tr / temporary - protection27 (accessed on
04.08.2020).

20 UNHCR: Turkey 2019 Operational Highlights, pp.9-10, https://data2.unhcr.
org/en/documents/download/74411 (accessed on 01.08.2020).

201 DGMM: Temporary Protection, Resettlement of Syrians in the 3rd Countries within
2014-2019, https://en.goc.gov.tr/temporary-protection27 (accessed on 04.08.2020).
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When the overall number of resettlements (indicated on Table 5) is com-
pared with the number of resettlements through one - to - one scheme
(indicated on Table 4)%%, it is observed that the one - to - one scheme
covers more individuals, although the sum of the two numbers only co-
vers the 1% of the total number of the temporarily protected persons in
Turkey. On the other hand, readmitted Syrians from Greek islands are
excluded from one - to - one scheme as it is provided in the Statement
that ‘priority will be given to migrants who have not previously entered
or tried to enter the EU irregularly’®®, Considering this fact, the possi-
bility of the readmitted Syrians to be resettled in a third country, therefo-
re have access to a durable solution, appears to be even lower than the
other persons under temporary protection. Hence, such deficiency on the
access to local integration and / or resettlement may be deemed to trigger
the voluntary returns to Syria. According to the statement of the Minister
of Justice, in 2019, 373,592 Syrian nationals had left Turkey to return to
their country of origin?®*. Apart from the claims regarding the forcible
actions and misleading of authorities in terms of obtaining signed volun-

tary return documents®®, ‘voluntariness’ of such returns may be questio-

202 |t is assumed that the overall numbers provided on Table 5 do not include the num-
bers that fall under the one-to-one scheme, since the statistics of these two resettle-
ment activities are separately provided by the DGMM on the same source.

208 EU-TR Statement, para. 2.

204 Haber 3: 2019'da goniillii olarak Suriye'ye dénen Suriyeli sayist agiklandi,
01.01.2020, https://www.haber3.com/guncel/2019da-gonullu-olarak-suriyeye-
donen-suriyeli-sayisi-aciklandi-haberi-5069244 (accessed on 04.08.2020); see also,
AIDA, Turkey 2019, p. 123.

205 For such claims see, Amnesty International: Turkey: Syrians illegally deported into
war ahead of anticipated ‘safe zone’, 25 October 2019, https://www.amnesty
.org/en/latest/news/2019/10/turkey-syrians-illegally-deported-into-war-ahead-of-
anticipated-safe-zone/ (accessed on 04.08.2020); Human Rights Watch: ‘Repatria-
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ned within the framework of the case law of the ECtHR in terms of the
evaluation of the conditions which affected the return decisions. The
case of N.A. v. Finland?®® may shed a light on this questioning. The case
Is originated by an application submitted by Ms. N.A. whose father was
killed in Iraq following his assisted voluntary return to that country whi-
le a request to leave for appeal for the rejection decision of his asylum
application was pending on Supreme Administrative Court of Finland.
The court did not order a stay of removal and refused the leave to appeal
one day after the concerned individual’s return to Iraq. In N.A. v. Fin-
land, the court inter alia, evaluated the conditions and options of the
applicant’s father, which entailed him to give the return decision and
considered that the applicant’s father did not have a genuinely free choi-
ce between these options, which rendered his supposed waiver inva-
lid?%. Notwithstanding that the Court’s approach in N.A. v. Finland sho-

uld be considered within the concrete circumstances of the case; it

tion” of Syrians in Turkey needs EU Action, 7 November 2019, https://www.
hrw.org/news/2019/11/07/repatriation-syrians-turkey-needs-eu-action (accessed on
04.08.2020); AIDA, Turkey 2019, pp. 123-124. It should be mentioned that these
claims are rejected by the authorities on the basis that Syrians are not deported from
Turkey and that the returns have been voluntary: see, Deutsche Welle (DW): The
statment of the Deputy Minister of Foreign Affairs Faruk Kaymakg1 (Kaymakei:
Tirkiye Suriyelileri smirdist etmiyor), 09.09.2019, https://www.dw. com/tr/
kaymakgi-tlrkiye-suriyelileri-simrdisi-etmiyor/a-50362295 (accessed on 04.08.2020).
DGMM has also rejected the claims in the above-cited Amnesty International
source and provided in a press release that as a result of obedience with the non-
refoulement principle, Syrians are not deported from Turkey and that the voluntary
returns are conducted due process of law: DGMM: Press Release (Uluslararast Af
Orgiitii’niin Suriyelilerin Hukuka Aykir1 Olarak Sinir Digt Edildigi iddiasina Iligkin
Basin Agiklamasi), 25.10.2019, https://www.goc.gov.tr/ uluslararasi-af-orgutunun--
suriyelilerin-hukuka-aykiri-olarak-sinir-disi-edildigi-iddiasina-iliskin-basin-
aciklamasi (accessed on 04.08.2020).

206 N.A. v. Finland, App. No. 25244/18, 14.02.2020.

207 N.A. v. Finland, para. 60.
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wouldn’t be completely inconsistent to argue that the above - mentioned
deterrent situation in terms of access to durable solutions for the tempo-
rarily protected individuals in Turkey affect the ‘voluntary’ nature of the

returns.
CONCLUSION

The 2015 crisis was in some cases referred to as a ‘refugee crisis’ which
reflected a consistent rhetoric at least for the usage of the term ‘refugee’
with the statistics showing that 84% of the individuals arriving at Greek
islands in that year were actually from top refugee producing countries.
This fact alone is likely to demonstrate that EU - TR Statement which
acknowledges to be a response to this situation is directly related with
individuals who are in vast majority in need of protection, given that at
the time of the drafting of the Statement, Turkey was in the process of
initiating a new asylum system and lacked the capacity to provide an
efficient international protection regime secured under the 1951 Conven-
tion. However instead of focusing on the lack of effective protection as
the actual and main problem, the ‘response’ formulized by the Statement
adopted a deterrence - oriented approach which has been put into place
to serve two significant functions: a ‘smooth remotion’, followed by ‘a
guaranteed readmission’ of concerned individuals. The success of the
Statement is mainly dependent on the efficacy of these two functions,
respectively assigned on Greece and Turkey. The endeavor to reach this
success on the other hand, resulted in inconsistencies with human rights
law and refugee law in the practice of both countries, as these two func-

tions are not eligible to serve a solution for the ‘actual problem’. As a

DEHUKAMDER - Volume: 3/ Issue: 1/ Year: 2020, pp. 71 - 166



144 Irregular Migratory Movements from Turkey to Greek Islands

consequence of the determination to fend off the migrants, together with
the lack of capacity, the asylum procedure in the hotspots is formulated
to reflect the deterrent approach of the Statement. On the other hand,
given that the Statement focused on the responsibility shifting rather
than sharing on the physical basis, it resulted in an overwhelming ‘bur-
den’ put on the shoulders of Turkey despite the fact that the very reason
of the actual problem in the first place was Turkey’s lack of capacity to
physically cope with such an intense flow on its own. As a chain effect,
discrepancies with the legislation have become inevitable in Turkey’s
practice, outcome of which has risked the access of asylum seekers es-
pecially Syrians to international protection and to durable solutions.
Hence, the Statement’s approach on turning the blind eye to the protec-
tion - related character of the migratory flows has not diminished the ac-
tual problem. Indeed, the effect of the Statement on the asylum - related
practice has exacerbated the need for an effective protection and access
to durable solutions. The most significant confirmation of this position
can be demonstrated in the recent crisis between Turkish and Greek bor-
ders where thousands of migrants including the asylum seekers had to
face extremely harsh situations when rushed to the Greek borders fol-
lowing Turkey’s declaration that it wouldn’t prevent the exits from its
borders. This incident once more showed that the real solution to the
‘problem’ is not shifting but sharing the physical responsibility with
Turkey.

When the decrease on the numbers of crossings between 2016 to 2019

are observed, the Statement might be considered a ‘success’ within its
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own terms. However, the solution offered by the Statement neither add-
resses the actual problem at hand, nor provides a solid tool consistent
with the necessities of refugee law. Hence the ‘success’ of the Statement
seems to be destined to merely rely on numbers, stability of which de-
pend on the sensitive dynamics of politics rather than forceable assuran-

ces derived from international human rights and refugee law.
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licy, 22 June 2018, https://eumigrationlawblog.eu/implementation-of-
the-eu-turkey-statement-eu-hotspots-and-restriction-of-asylum-seekers-

freedom-of-movement / (accessed on 20.06.2020).
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- Ceviri / Translation* -

TURKIYE’DEN YUNANISTAN’A YONELEN DUZENSIZ GOC
HAREKETLERI: AB - TURKIYE MUTABAKATINA DAYANAN
GERi KABUL UYGULAMALARININ SIGINMACILARIN
HAKLARI UZERINDEKI ETKISI
Dr. Ogretim Uyesi Neva Oviing OZTURK**

0z

Bu makalenin temel amaci, 18 Mart 2016 tarihli AB - Turkiye Mutaba-
katinin, Mutabakat kapsamina giren kisilerin siginma ile baglantili hak-
lar1 lizerindeki etkilerinin degerlendirilmesidir. S6zii edilen degerlendir-
me; amag, kapsam ve hukuki nitelik gibi Mutabakatin temel 6zelliklerini
de kapsamasinin yaninda, Mutabakatin Yunanistan ve Tiirkiye uygula-
malari tizerindeki yansimalarini da igermektedir. Makalede, 2015 yilinda
Tiirkiye’den Yunan adalarina yonelen ve Mutabakatin hazirlanmasina
neden teskil eden gb¢ akinin, bu akinin kapsamindakilerin ¢ogunlugunun
uluslararasi korumaya ihtiya¢ duyma olasiligi bulunmasina ragmen, AB
tarafindan sadece ‘diizensiz go¢ akini’ olarak nitelendirildiginin alt1 ¢i-
zilmistir. Gog¢ akininin sadece ‘diizensiz’ niteligine odaklanmak suretiyle

Mutabakat, AB’nin go¢ ve sigmmanin dissallastirilmasi politikasinin da

*

Dergide yer alan tiim geviriler bir terciime biirosundan alinmis olup, g¢evirilerden
yazarlar sorumlu degildir.

** Ankara Universitesi Hukuk Fakiiltesi, Milletleraras1 Ozel Hukuk Anabilim Dali
(ORCID ID: 0000-0002-8282-5430).
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bir uzantis1 olarak caydirict bir yaklasim benimseyerek Yunanistan ve
Tirkiye’ye su iki gorevi ylklemistir: Yunanistan i¢in uzaklastirma, Tiir-
Kiye icin geri kabul etme. Bu cerceve icerisinde makale, Mutabakatin,
ilgili gd¢ akininin koruma ile alakali niteligini gérmezden gelmesinin
gercek problemin varligini ortadan kaldirmaya yetmedigini iddia etmek-
tedir. Ustelik, Mutabakatin sigima ile ilgili uygulama iizerindeki etkisi
etkin bir koruma ve kalic1 ¢oziimlere erisime duyulan ihtiyaci daha da
alevlendirmistir. Bu durum kendisini en belirgin sekilde, Tiirkiye ve
Yunanistan siirlar arasinda, binlerce kisinin, Tiirkiye nin siir kapila-
rindan ¢ikislart engellemeyecegini bildirmesi iizerine Yunanistan siniri-
na akin etmeleri esnasinda asir1 derecede sert bir muamele ile karsilas-

malar1 olayinda gostermistir.

Anahtar Kelimeler: AB - Tiirkiye Mutabakati, Uluslararasi Koruma,

Siginma, Geri Kabul, Go¢gmen Erisim Noktalar1 (Hotspots), Gegici Koruma

**k*k

GIRIS

18 Mart 2016 tarihli Mutabakat (AB - TR Mutabakati), Avrupa Birli-
gi'nin (AB), diinyadaki siginmacilarin ¢ogunlugunu olusturan Suriyelile-
rin akinmni iceren bolgedeki son gd¢ hareketlerine yonelik yaptigi en
onemli miidahale olarak kabul edilmektedir. ilgili gé¢ hareketleri biyik
Olctlide uluslararast koruma ihtiyaci kapsaminda olsa da, Mutabakat 6n-
celikle, AB bolgesine ulasmak i¢in en 6nemli yollardan biri olan Dogu

Akdeniz rotasin1 olusturan Yunan adalarina yonelik diizensiz hareketle-

rin Onlenmesine odaklanmaktadir. Mutabakatin caydirici amaci goz onii-
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ne alindiginda, siginmacilar i¢in igerdigi muamele acisindan uluslararasi
insan haklar1 hukuku ve miilteci hukuku ile ger¢ekten uyumlu olup ol-
madig1 uzun zamandan beri sorgulanmistir. Bu sorgulama ayni zamanda
Mutabakatin hukuki mahiyetinin degerlendirilmesini ve AB'nin Mutaba-
katla ilgili siirece yasal bir aktor olarak dahil olmasini da gerektirir. ilk
uygulanmasindan bu yana, digerlerinin yant siwra, hukukcular yukarida

belirtilen konular tizerinde yogun bir sekilde tartismislardir.

Bu tartismalardan elde edilen kavrayis, bu makaledeki ana arglimanlari
sekillendirmek i¢in minnetle kullanilmis olsa da, makalenin tek amaci,
halihazirda ilgili literatiire katkida bulunulanlari tekrarlamak degildir.
Bunun yerine, bu makale, AB - TR Mutabakatinin kendisine tabi olan
siginmacilar tizerindeki giincel etkilerini biitlinciil bir yaklasimla deger-
lendirmeyi amaclamaktadir. Makale, bu amac1 gergeklestirmek i¢in iki
kisma ayrilmigtir. Ik boliim, ilgili go¢ akinmin gergek &zelliklerinin,
daha detayli olarak, korumayla ilgili ihtiyaglarin, Mutabakatin olustu-
rulmasinda dikkate alinip alinmadigini tekrar degerlendirmek i¢in Muta-
bakatin arka planina, amacina, kapsamina ve hukuki mahiyetine odak-
lanmaktadir. Makale, daha sonraki kisimda, Mutabakatin kat1 bir sekilde
uygulanma kararliliginin gé¢gmenlerin, 6zellikle iltica ile ilgili konularda,
haklarin1 ne derece etkiledigini sorgulama amaciyla Mutabakatin hem
Yunan adalar1 hem de Tiirkiye'deki siginmacilar {izerindeki yansimalari-
n1 incelemektedir. Ayrica bu sorgulama, ilk kisimda yapilan genel anali-
zin s6z konusu tilkelerde yapilan uygulamalara etkisini degerlendirmeyi
amaclamaktadir. Makale, genel bir degerlendirme sunmak i¢in her bo-

liimiin bulgularin birlestirerek noktalanir.
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I. AB-TURKIYE MUTABAKATINA GENEL BAKIS VE ANALIZ
A) ARKA PLAN

2015 yilinda Avrupa Birligi (AB), 6zellikle Akdeniz sinirlarindan yogun
bir gd¢ akin ile kars1 karsiya kaldi. BMMYK rakamlarma gore, bu yil
icerisinde basta Yunanistan'a ve Italya'ya olmak iizere, bir milyon insan
Akdeniz iizerinden Avrupa'ya ulasmustir'. 2015 yilinda gerceklesen goc
hareketlerinin yaklasik %85't Dogu Akdeniz rotasi iizerinden 6zellikle
hedef iilke olarak Yunanistan'a yapilmistir>. BMMYK verileri, gelenle-
rin %84'iniin diinyanin en ¢ok miilteci iireten ilk 10 tilkesinden geldigini
ve biiyiik olasilikla zuliim ve / veya savastan kactigini gdstermektedir®.
BMMYK istatistikleri ile birlikte Yunan istatistikleri, gelen kisilerin
mensubu olduklar ilk dort iilke olarak Suriye, Afganistan, Irak ve Pakis-

tan'1 gostermektedir®. Veriler, Yunan adalarma gelenlerin biiyiik ¢ogun-

1 Clayton, J. - Holland, H.: ‘Over One Million Sea Arrivals Reach Europe in 2015°,
30 December 2015, https://www.unhcr.org/news/latest/2015/12/5683d0b56/million-
sea-arrivals-reach-europe-2015.html (Erisim Tarihi: 01.06.2020); ayrica bkz. hem
kara hem de denizden gelisler dahil olmak iizere Akdeniz'e toplam gelislerle ilgili
BMMYK istatistikleri: Mediterranean Situation, https://data2.unhcr.org/ en/
situations/mediterranean (Erisim Tarihi: 04.07.2020).

2 International Organization for Migration (IOM): Greece Records Highest Weekly
Migration Inflows in 2015 So Far, 23.10.2015, https://www.iom.int/news/greece-
records-highest-weekly-migration-inflows-2015-so-far (Erisim Tarihi: 03.06.2020).

3 Clayton - Holland.

4 ESI (Avrupa Istikrar Girisimi): The 2015 Refugee Crisis Through Statistics, 17
October 2015, s. 12, https://www.esiweb.org/pdf/ES1%20-%20Refugee%?20 Statis-
tics%20Compilation%20-%2017%200c¢t%202015.pdf (Erisim Tarihi: 03.06.2020);
ayrica bkz. UNHCR: Europe Refugees & Migrants Emergency Response Nationa-
lity of Arrivals to Greece, Italy and Spain (January-December 2015), s. 2,
https://reliefweb.int/sites/reliefweb.int/files/resources/Monthly Trendsof Nationali-
ties-ArrivalstoGreeceltalyandSpain-31December2015.pdf (Erigim Tarihi:
03.06.2020). Birinci kaynak (Yunan makamlarinin istatistiklerine gore) Pakistan
vatandasligini iigiincii siraya yerlestirirken, ikinci kaynak Irak vatandashgin tiglin-
cii siraya yerlestiriyor. Bu fark, istatistiklerin zaman diliminden kaynaklaniyor ola-
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lukla Tiirkiye tizerinden geldigini ortaya koymaktadir, 6rnegin, Ocak ile
Agustos aylar1 arasinda 244,900 kisi Tiirkiye {izerinden diizensiz bir

sekilde Yunan adalarina gegis yapmustir®.

Birbiriyle baglantili {i¢ neden, siginmacilarin Tiirkiye'de kalmak yerine
AB'de korumaya erismeye calismalar1 i¢in destekleyici temel olarak
gosterilebilir. Birincisi, Suriye kaynakli kitlesel akin nedeniyle o do-
nemde Tirkiye ®(ve halen de)” diinyada en ¢ok miilteci barindiran iilke-
sidir.2 Ancak Tiirkiye, 2014 yilinda dogrudan dogruya go¢ ve uluslarara-
st koruma iizerine olan ilk Kanunu (Yabancilar ve Uluslararast Koruma
Kanunu - YUKK / LFIP) ile sekillenen uluslararasi koruma rejiminin,

2015 yilinda yeni yasal yapisina aligma siirecinin baslarindaydi®. Bu

bilir, ilk kaynak Ocak-Agustos 2015 donemine ait istatistikleri gosterirken, ikinci
kaynakta gosterilen istatistikler Ocak-Aralik 2015 arasinda toplanan verilere da-
yanmaktadir. Ote yandan, 2015 yilinda Dogu Akdeniz rotasindaki gd¢menlerin ¢o-
gu Suriye'den sonra Afganistan ve Somali kaynaklidir: Frontex: Migratory Routes,
https://frontex.europa.eu/along-eu-borders/migratory-routes/eastern-mediterranean-
route/ (Erisim Tarihi 03.07.2020). Yukarida belirtilen kaynaklarin hepsinin 2015 yi-
linda Tiirkiye'den Yunan adalarina gegis agisindan ilk siraya Suriye vatandaglarini
yerlestirdigi unutulmamalidir.

> ESI09.

6 United Nations Department of Economic and Social Affairs: Top Ten Refugee

Hosting Countries in 2015, 15 September 2016, https://www.un.org/ develop-

ment/desa/publications/graphic/top-10-refugee-hosting-countries-in-2015  (Erigim

Tarihi: 06.06.2020).

BMMYK istatistiklerine gore 2019 yili sonu itibariyla Tirkiye 3,6 milyon miilteci-

ye ev sahipligi yapmaktadir: UNHCR: Figures at a Glance, 18 June 2020,

https://www.unhcr.org/figures-at-a-glance.html (Erisim Tarihi: 07.07.2020).

8 BMMYK verileri 31 Aralik 2015 itibariyle Tiirkiye'de 2.503.549 kayith Suriyeli
miilteci oldugunu gostermektedir: UNHCR: Syria Regional Refugee Response Tur-
key, https://data2.unhcr.org/en/situations/syria/location/113# ga=2.197885807.
1371847231.1594106911-1716941026.1593873655 (Erisim Tarihi: 06.06.2020).

® LFIP'de (6458 sayili Kanun, 28615 sayil1 ve 11.04.2013 tarihli Resmi Gazete) ulus-
lararas1 korumaya iligkin hiikiimler, Kanunun Resmi Gazete'de yayimlanmasindan
bir yil sonra, 2014 yilinda LFIP’nin 125 (1) (b) maddesi uyarinca yiiriirlige girmis-
tir. LFIP'nin yiiriirliige girmesinden 6nce, siginma prosedurleri Emniyet Genel M-
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yiizden, kapasite ile ilgili nedenlerden dolayi, uluslararasi korumaya

erisim ve kabul islemlerinde tutarsizliklar meydana geliyordu®®. ikincisi,

Tirkiye’nin 1951 Miiltecilerin Hukuki Durumuna Dair S6zlesmeye (Ce-

nevre Sozlesmesi / 1951 Sozlesmesi)*! gore cografi kisitlama uyguladigi

g0z Oniine alindiginda, Avrupa disinda meydana gelen olaylardan otiirii

uluslararast koruma talebinde bulunan siginmacilara s6z konusu So6z-

lesme uyarinca miilteci statiisii verilmemistir. Uglinctst, Turkiye, Suri-

ye'den gelen sigmmacilara gegici koruma uygulamasini baslatmis®? ve

10

11

12

diirliigii’niin Yabancilar Subesi tarafindan yiiriitilmekteydi, ancak LFIP siginma ile
ilgili konularm idari yapisim tamamen degistirdi ve Gog Idaresi Genel Mudiirli-
gii'nii kurdu (GIGM). Bu nedenle, sadece LFIP'de belirlenen yeni prosediirlerin et-
kin bir sekilde uygulanmast icin degil, ayn1 zamanda yeni makamin, yani GIGM'nin
giiclendirilmesi igin bir uyum siirecine ihtiya¢ duyulmustur: Oztiirk, N.O.: Reflecti-
ons of the Past Expectations for the Future: A Legal Analysis on the Development
of Asylum Law in Turkey, Research and Policy on Turkey, (2017), C. 2, S. 2, s.
199; ayrica bkz. AIDA (Sigimmac Bilgi Veritabani): Country Report Turkey, (Tur-
key 2015), December 2015, s. 8, 15, https://www.asylumineurope. org/reports/
country/turkey (Erisim Tarihi: 09.06.2020).

AIDA, Turkey 2015, s. 31-33; ayrica bkz., Ulusoy, O.: Turkey as a Safe Third Co-
untry, (Safe Third Country), Border Criminologies Blog, 29 March 2016,
https://www.law.ox.ac.uk/research-subject-groups/centre-criminology/centreborder-
criminologies/blog/2016/03/turkey-safe-third (Erisim Tarihi: 20.06.2020); Ulusoy,
0.-Battjes, H.: Situation of Readmitted Migrants and Refugees from Greece to Tur-
key under the EU-Turkey Statement, Vrije Universiteit (VU) Migration Law Series,
2017, No. 15, s. 10, https://rechten.vu.nl/en/Images/UlusoyBattjes Migration_
Law_Series_No_15 tcm248-861076.pdf (Erisim Tarihi: 20.06.2020).

359 sayili Onay Kanunu, 05.09.1961/10898 sayili Resmi Gazete’ye bkz. S6zlesme-
nin cografi simirlama ile onaylanmasi, Madde 1 (B) uyarinca Sozlesme tarafindan
sunulan istege bagh bir hakti. Tiirkiye, S6zlesme'in 1967 Protokoliinii 1968'de
onaylarken s6z konusu siirlamaya bagh oldugunu beyan etmis ve halihazirda bu
simirlamay1 uygulamaya devam etmektedir. Dolayisiyla Tiirkiye, miilteci tanimina
uyan kisilerin miilteci statiislinli yalnizca Avrupa iilkelerinde yasanan olaylar nede-
niyle tanimaktadir. 1967 Protokolii kapsaminda cografi sinirlamanin uygulanmasi-
nin yasal dayanagi i¢in Bakanlar Kurulu'nun 5 Agustos 1968 tarihli ve 12968 sayil1
Resmi Gazete’de yaymlanan 1 Temmuz 1968 tarihli Onay Kararina bkz.

Tiirkiye’de gegici korumaya benzer uygulamalar, ge¢miste yasanan kitlesel akin
durumlartyla ilgili daha 6nce gerceklesmis olsa da, gegici koruma terimi, Tiirk si-
ginma hukuku tarihinde ilk kez LFIP'de kullanilmaktadir. LFIP Madde 91 (1) 'e go-
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bu kisiler agisindan uluslararast koruma statiilerine erisim yolunu kural

olarak engellemistir'®. Dolayisiyla, Tiirkiye'den Yunan adalarina gegis

yapan sigmmacilarin ¢ogunlugunu olusturan Suriyelilerin'* ne miilteci

olarak taninmasi ve 1951 Sozlesmesi kapsaminda korunmalar1 ne de

Turkiye'de®® kalmalar1 halinde baska®® bir uluslararas1 koruma statiisiine

erisimleri miimkiin degildi. Ote yandan Suriyeli olmayanlarin neredeyse

13

14

15

16

re,” Acil ve gegici koruma gerektiren kitlesel akin durumlarinda, iilkelerini terk et-
meye zorlanan, ayrildigi iilkeye donemeyen ve Tiirkiye sinirlarina gelen veya Tiirki-
ye smwrlarint gegen yabancilara gegici koruma saglanabilir.” 2014 yilinda
LFIP'nin yiiriirliige girmesinin ardindan, Bakanlar Kurulu, LFIP'nin 91 (2). maddesi
uyarinca gegici koruma uygulamasinin usuliinii ve esasini dizenlemek icin Gegici
Koruma Yonetmeligini (TPR) yayimladi. TPR'nin Gegici 1. maddesine gore; TPR,
28 Nisan 2011 tarihinden itibaren Suriye Arap Cumhuriyeti'nden Tiirkiye sinirlarina
gelen veya Tiirkiye sinirlarint gecen Suriye Arap Cumhuriyeti vatandaslari, vatansiz
kisiler ve miilteciler i¢in gegerlidir.

TPR'nin 16. maddesine gére, “Bu yonetmelik kapsaminda yabancilar tarafindan
yapilan bireysel uluslararasi koruma basvurulari, gegici koruma uygulama siiresi
boyunca gegici koruma tedbirlerinin etkin bir sekilde uygulanmasini saglamak igin
isleme alinmayacaktir.”

Yukaridaki 12. notta belirtildigi gibi, TPR’nin Gegici 1. Maddesi uyarinca, Tiirk
hukukunda gecici koruma uygulamasi baglaminda bu makalede kullanilan “Suriye-
liler” terimi, aksi belirtilmedikge, Tiirkiye sinirlarina gelen veya Suriye’den gelen
vatansiz kisileri ve miiltecileri kapsar.

TPR, gecici koruma uygulamasi i¢in bir iist zaman sinir1 koymaz, yalnizca Cum-
hurbagkanina Yonetmelikte belirtilen nesnel kriterleri gbz 6niinde bulundurmadan
gecici korumay1 sonlandirma konusunda takdir yetkisi (bu dénemde takdir yetkisi
Bakanlar Kuruluna verilmis olmasina ragmen, Anayasa’da Bagkanlik Hiikiimet Sis-
temi’nin getirilmesi i¢in yapilan degisiklik sonucunda, Bakanlar Kurulu kaldirilmis-
tir) verir. Bu nedenle, bu gergek, TPR'nin yukarida belirtilen hitkkmii (madde 16) ile
birlestirildiginde, gecici koruma kapsamindaki bireylerin seffaf ve saglam bir ko-
ruma olmaksizin sinirsiz ve belirsiz bir siire i¢in uluslararasi koruma statiilerine eri-
simden yoksun olduklar1 sonucuna varilabilir: Oztiirk, N.O.: Miiltecinin Hukuki
Statustiniin Belirlenmesi, Ankara 2015, s. 423-428; Oztiirk, Reflections, s. 201,
202; Oztiirk, N.O.: “Gegici Korumanin Uluslararas1 Koruma Rejimine Uyumu Uze-
rine Bir Degerlendirme”, Ankara Universitesi Hukuk Fakiltesi Dergisi, (2017), C.
66, S. 1, s. 248-250; Ineli-Ciger, M.: “Protecting Syrians in Turkey: A Legal Analy-
sis” (Protecting Syrians), International Journal of Refugee Law, (2017), C. 29, S. 4,s. 9.
LFIP'e gore, Turk hukukunda ti¢ uluslararas: koruma statiisii bulunmaktadir. Bunlar
miilteci statiisii (LFIP, 61. madde), sarthi miilteci statiisii (LFIP, 62. madde) ve ikin-
cil koruma stattstdur (LFIP, 63. madde).
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tamami, Avrupa dist iilkelerde yasanan olaylar nedeniyle siginma tale-

binde bulundugundan, cografi sinirlama kapsamina girmislerdir. Bu kisi-

ler, uluslararas1 korumaya baska statiiler ekseninde erisebilmis ancak

miilteci statiisiine erisememistir’.

29 Kasim 2015 tarihinde, AB devlet ve hiikiimet baskanlari, Tiirkiye ile

bir toplantida bir araya geldi. Toplant1 sadece AB - Tiirkiye iligkilerini

gelistirmek icin degil, ayn1 zamanda mevcut 'gd¢ krizinin'®'° (o dénem-

17

18

19

Ote yandan, AIDA raporunda, Irakli siginmacilarin uluslararasi korumaya erisim
acisindan farkli bir muamele gordiikleri bildirilmektedir: 'Haziran 2014 olaylarinin
ardindan, Irak'tan gelisler, Irak'in bazi bolgelerinde kotiilesen giivenlik durumu ne-
deniyle yiiksek bir hizla devam etti. Ocak 2015 itibari ile Tiirkiye'deki korumaya
bagvuran Irakli niifusun toplam biiyiikliigiiniin 200-250.000 civarinda oldugu tah-
min ediliyordu ve bunlarin tamami o sirada Tiirk makamlar: veya BMMYK tarafin-
dan kaydedilmemigti. Bu gelismelere cevap olarak, 2014%in ikinci yarist boyunca
GIGM'nin, Suriyeliler icin uygulanan "gegici koruma" rejimine benzer sekilde,
Irak'tan gelen koruma arayanlar icin grup temelli bir yaklasim benimseme olasili-
gint degerlendirdigi goriilmektedir. Ancak Miidiirliik sonu¢ olarak, Iraklilar igin
yeni yaklasimi bu sekilde bir “gecici koruma” rejimi olarak resmilestirmekten vaz-
gecti ve bunun yerine yasal diizeyde koruma ve kabul haklar saglayan gegici bir
rotayi tercih ederek, “uluslararast koruma” prosediiriinii rahatlatti. Bu gegici yak-
lasim ilk olarak GIGM tarafindan Agustos 2014'te bir Genelge ile tanitilmis, ancak
daha sonra Subat 2015'te baska bir Genelge ile degistirilmistir. (...)Mayis 2014 'te
veya daha sonra Tiirkiye'ye gelen Irakli koruma arayanlarin "uluslararast koruma"
prosediiriine erisimleri fiilen engellendi (...)’: AIDA, Turkey 2015, 68, 69.

"Go¢ krizi" ve "miilteci krizi" terimleri, AB kaynakli ifadelerde birbirinin yerine
kullanildt. "Kriz sdyleminin" analizi i¢in bkz.: Idriz, N.: The EU-Turkey statement
or the ‘refugee deal’: the extra-legal deal of extraordinary times?, (EU-Turkey Sta-
tement), Asser Institute Research Paper Series 06, December 2017, s. 1-4,
https://papers.ssrn.com/sol3/papers.cim?abstract_id=3080881 (Erisim Tarihi: 07.06.2020).
European Council Council of the European Union: Meeting of the EU heads of
state or government with Turkey, 29 November 2015, https://www.consilium. eu-
ropa.eu/en/meetings/international-summit/2015/11/29/ (Erisim Tarihi: 07.06.2020).
Toplantinin sonuglarindan birine gére AB, Tiirkiye'de acil ve siirekli insani yardim
saglayacaktir. AB'den Tiirkiye'ye gelecek mali destek de onemli Olgiide artacaktir.
Ayrica toplantimin bildirisinde, gecici koruma kapsamindaki Suriyelilere ve Tiirki-
ye'deki ev sahibi topluluklara verimli ve tamamlayici destek saglamak amaciyla fi-
nanse edilen eylemleri koordine etmek ve kolaylagtirmak i¢in Komisyon tarafindan
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deki) yonetilmesine katkida bulunmak i¢in 6nemli bir adim olarak de-
gerlendirildi. Kasim toplantisinda yapilan agiklamada ayrica, her iki ta-
rafin da AB - Tirkiye Geri Kabul Anlasmasinin (GKA) Haziran
2016'dan? itibaren tiim hiikiimleri acisindan yiiriirliige girecegi, yerlesik
ikili geri kabul hiikiimlerinin uygulanmasinin ve uluslararasi korumaya
ihtiya¢c duymayan gé¢gmenlerin ivedilikle mense iilkelerine geri gonderi-
lecegi konusunda anlasmaya vardiklar belirtildi?t. GKA, Tiirkiye ve AB
arasinda 2013 yilinin baslarinda imzalanmisti??. Anlasmaya gore, Tiir-
kiye’nin yiikiimliiliikleri, vatansiz kisilerle birlikte Tiirk vatandaslarinin
(GKA, Madde 3) ve iigiincii iilke vatandaslarinin geri kabuliine odak-
lanmistir (GKA, Madde 4). Ancak, GKA Madde 24(2) ile baglantil1 ola-
rak Madde 24(3)'te diizenlenen zaman g¢ergevesi uyarinca, liciincii iilke
vatandaslar1 ve vatansiz kisilere iligskin yiikiimliiliiklerin 1 Ekim 2017

tarihinde ylirtirliige girmesi gerekiyordu.

Ote yandan, Kasim toplantisinin en énemli sonucu, Suriye'deki durumun
yarattig1 miilteci krizinin iistesinden gelmek i¢in 15 Ekim 2015 tarihinde
kabul edilen bir Ortak Eylem Planinin (OEP) devreye sokulmasiydi.?
OEP, Tiirkiye'deki Suriyeli siginmacilara destek i¢in igbirligini artirmay1

Tarkiye icin bir Multeci Tesisi kurulduguna dikkat ¢ekildi. AB, baslangigta 3 mil-
yar euro ek kaynak saglamayi taahhiit etti: Ibid., para. 6.

20 |bid, para. 5.

2L |bid, para. 7.

22 RA'nin kapsamli bir yasal analizi igin bkz., Gogmen, I.: Tiirkiye ile Avrupa Birligi
Arasindaki Geri Kabul Anlagsmasimin Hukuki Yonden Analizi, Ankara Avrupa Ca-
ligmalart Dergisi, (2014), C. 13, S. 2, s. 21-86; RA'nin genel kapsamli bir incele-
mesi, arka plani ve analizi igin bkz., Eksi, N.: Tirkiye Avrupa Birligi Geri Kabul
Anlasmasi, Istanbul 2016.

23 European Council Council of the European Union, para. 7.
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ve AB'ye diizensiz go¢ akisin1 onleme cabalarini giiclendirmeyi amac-

lamistir’*. OEP'da belirtildigi iizere:

“Eylem Plani, mevcut kriz durumuna U¢ sekilde cevap vermeye calig-
maktadir: (a) kitlesel Suriyeli akinina yol agan temel nedenleri ele alarak,
(b) gegici koruma altindaki Suriyelileri ve Turkiye'deki ev sahibi topluluk-
lari destekleyerek ve (c) AB'ye diizensiz gog akisini engellemek igin igbir-
ligini guclendirerek. AB ve Turkiye bu krizi bir yik paylasimi ruhuyla bir-
likte ele alacaktir. Plan, dzellikle Vize Serbestisi Diyalogu basta olmak
tzere diger baglamlarda Turkiye ve AB tarafindan verilen taahhiitlere da-
yanir ve bunlarla tutarhidir. Her iki bolimde de Tirkiye ve AB tarafindan
es zamanli olarak uygulanacak eylemleri tanimlar2.”

Bunu takiben, 7 Mart 2016 tarihinde dilizenlenen uluslararas: zirvede,

OEP’nin uygulanmasina kaydedilen ilerleme, Tiirkiye'nin Bagbakani ve
AB Devlet ve Hiikiimet Bagkanlar1 tarafindan tartisildi?®. Bu toplantida,

“Tlrkiye, uluslararasi korumaya ihtiyag duymayan tiim gégmenlerin Tur-
kiye'den Yunanistan'a gegisini hizli bir sekilde kabul etme ve Turk sula-
rinda yakalanan tim diizensiz gé¢menleri geri alma konusundaki ikili Yu-

nan - Tirk geri kabul anlasmasini uygulama taahhidiinu teyit etmistir2”.”

Toplantinin 6nemli noktalarindan biri, daha sonra 18 Mart 2016 tarihli

AB - TR Mutabakatina yansiyacak olan belirli ilkeler iizerinde anlasma

saglanmastydi?,

24

25
26

27
28

European Commission: Eu-Turkey Joint Action Plan, https://ec.europa.eu/ commis-
sion/presscorner/detail/en/MEMO_15 5860 (Erisim Tarihi: 08.06.2020).

Ibid.

European Council Council of the European Union: Statement of the EU Heads of
State or Government, 07/03/2016, (07 March Statement), https://www.consilium.
europa.eu/en/press/press-releases/2016/03/08/eu-turkey-meeting-statement/ (Erisim
Tarihi: 10.06.2020).

Ibid.

7 Mart 2015 tarihli toplantida asagidaki ilkelerin tizerinde galigilmas1 kararlastirildi:
“Tiirkiye'den Yunan adalarina geg¢is yapan tiim yeni diizensiz go¢menleri AB tara-
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Bu cercevede, 18 Mart 2016 tarihinde Avrupa Konseyi Uyeleri, Kasim

2015'ten bu yana diizenlenen iigiincii bir toplantida Tiirk mevkidaslar ile

bir araya geldi. Toplantinin ardindan, 6nceki toplantilarda olusturulan

eylem noktalarini igeren bir 'mutabakat'?® (AB - TR Mutabakat1), Avrupa

Konseyi tarafindan basin bildirisi ile yaynlandi®.

B) AMAC VE KAPSAM

AB - TR Mutabakatinin temel amaci1 Mutabakat metninde su sekilde su-

nulmustur:

“Tlrkiye'den AB'ye diizensiz gogu sona erdirmek', 'gécmen kagakgilari-
nin is modelini bozmak ve gogmenlere hayatlarini riske atmak yerine

baska bir alternatif sunmak3!.”

29

30

31

findan karsilanan masraflarla iade etmek; Tiirkiye tarafindan Yunan adalarindan

geri kabul edilen her bir Suriyeli icin, mevcut taahhitler gercevesinde Turkiye'den
AB Uye Devletlerine baska bir Suriyelinin yeniden yerlestirilmesi; Tiirk vatandas-
lary igin vize sartlarini en ge¢ 2016 Haziran ayr sonuna kadar kaldirmak amaciyla
tiim Uye Devletlerle vize serbestlestirme yol haritasinin uygulanmasini hizlandir-
mak; Mart aymmin sonundan once ilk projelerin finansmanim saglamak adina bas-
langigta tahsis edilen 3 milyar avronun ddemesini hizlandirmak ve Suriyeliler igin
Multeci Tesisi i¢in ek finansmana karar vermeks; Ekim 2015 Avrupa Konseyi so-
nuglarina dayanarak, katihim miizakerelerinde yeni fasillarin en kisa siirede acil-
masi konusundaki karara hazirlanmak; yerel halkin ve miiltecilerin daha giivenli
olacak bélgelerde yasamasini saglamak adina Suriye igindeki insani kosullar iyi-
lestirmek i¢in Tiirkiye ile birlikte ¢aligmak”: 1bid.

Bu makalenin ilerleyen boliimlerinde de gosterilecegi gibi, "™utabakatin' hukuki
niteligi hukukgular tarafindan yogun bir sekilde tartisilmig ve bunun salt bir siyasi
beyan mu1 yoksa baglayict bir uluslararasi anlagma olarak mi goriilmesi gerektigi
sorgulanmistir. “Mutabakat1” baglayici bir uluslararasi anlagsma olarak kabul etme-
nin miimkiin oldugunu diisiinmeme ragmen, bu makalede yer alan “Mutabakat” te-
riminin kullanim amaci bu tartismanin belirli bir tarafim1 yansitmamaktadir, bu ter-
cihin tek nedeni, orijinal metinde "Mutabakat" teriminin kullanilmis olmasidir.
European Council Council of the European Union: EU-Turkey statement, 18 March
2016, (EU-TR Statement), https://www.consilium.europa.eu/en/press/press-releases/
2016/03/18/eu-turkey-statement/ (Erisim Tarihi: 01.06.2020).

Ibid.
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Mutabakat, bu amac1 gergeklestirmek i¢in, belirli noktalara odaklanmak-
tadir. Ancak, Mutabakatta belirtilen bazi noktalar yukarida bahsedilen
amag ile dogrudan ilgili degildir. Bu nedenle, Mutabakatin kapsami bas-
lica ii¢ ana kategoriye ayrilabilir: (AB'ye diizensiz gegisleri) dnleme ile
ilgili noktalar, koruma ile ilgili noktalar ve vize serbestisi, giimriik birligi

ve katilim siireci gibi AB - TR iliskileri ile ilgili noktalar.

1 - Onleme ile Tlgili Noktalar

Mutabakata goére, 20 Mart 2016 tarihinden itibaren Turkiye'den Yunan
adalaria gegen tiim yeni diizensiz gogmenler Tiirkiye'ye iade edilecekti.
Mutabakat, ilgili uluslararasi standartlar uyarinca toplu smir digi etme
yasag1 ve geri gondermeme ilkesine vurgu yaparak, bu tir iadelerin AB
hukuku ve uluslararasi hukukla tam bir uyum igerisinde yapilmasi gerek-
tigini beyan etmektedir. Mutabakatin, bu tiir 6nlemlerin, "insan istirabi-
na son vermeyi ve kamu diizenini yeniden saglamayi" amaglayan "gegici
ve olaganiistii" nitelikte oldugu hususunun altin1 ¢izdigi belirtilmelidir.

Mutabakat ayrica, Yunan adalarindaki "gé¢menlerin" (siginmacilarin)®

82 Mutabakat metninde “siginmacilar” veya bagvuru sahipleri terimlerinin hi¢ kulla-

nilmadig: belirtilmelidir. Belli konulardaki baglam siginma bagvurusu veya ulusla-
rarast koruma prosediirii ile ilgili olsa bile, metin boyunca "gé¢men" terimi kulla-
nilmigtir. Bu makalenin amaclar1 dogrultusunda ve daha da 6nemlisi, “siginmaci”
anlaminin uluslararasi uygulamada su sekilde belirlendigini vurgulamak gerekir:
"uluslararasi koruma arayan bir birey. Bireysel prosediirlerin uygulandig iilkeler-
de, siginmaci, talebin sunuldugu iilke tarafindan nihai olarak karara baglanmamis
kisidir. Her siginmaci nihayetinde miilteci olarak tanimmayacaktir, ancak her miil-
teci ilk basta siginmact olarak kabul edilir.” [tanim i¢in bkz., UNHCR: Glossary,
https://www.unhcr.org/449267670.pdf (Erisim Tarihi: 04.06.2020)], “siginma-
ci(lar)” terimi, uygun oldugunda “gd¢men(ler)” yerine kullanilir. Bu kullanimin
mant1g1, uluslararasi hukukta bir siginmacinin, bir “gé¢meninkinden” farkli olabile-
cek belirli yasal korumalara tabi tutulmasindan kaynaklanmaktadir. Mutabakatta bu
konu i¢in yapilan terminolojik tercihin, “siginmacilar” ile sadece “diizensiz gog-
menler” arasindaki temel farkliliklar1 bulaniklastirarak, taslagi hazirlayanlarin geri
doniis odakli ve caydirict yaklasimini yansittigr da iddia edilebilir..
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kayitlarindan ve sigmmma basvurularinin Yunan makamlari1 tarafindan
AB hukukuna uygun olarak isleme alinmasindan bahsetmektedir. Iltica
basvurusu yapmayanlarla birlikte bagvurular1 temelsiz veya kabul edile-
mez bulunan 'gogmenlerin' Tirkiye'ye iade edilecegini belirtmektedir.
Bu diizenlemelerin sorunsuz islemesini saglamak i¢in, AB kurum ve
kuruluslarinin yardim edecegi Tirk ve Yunan yetkililer, birbirleriyle
isbirligi yapacaklardir®,

Mutabakat, yalnizca Tiirkiye'den Yunan adalarina diizensiz gegisleri ele
almakla kalmayip, ayn1 zamanda bagka bir rotaya gegisleri onlemek igin
de tedbirler igermektedir. Bu amagla, Mutabakatta su hususlara dikkat
cekilmektedir:

"Tlrkiye, Turkiye'den AB'ye yasadisi gog igin yeni deniz veya kara yol-

larinin agiimasini dnlemek igin gerekli dnlemleri alacak ve bunun icin

komsu devletler ve AB ile igbirligi yapacaktir."

Mutabakatin 6nleme ile ilgili noktalara iliskin kapsami, digerlerinin yan:
swra, ui¢ temel hususta degerlendirilebilir ve sorgulanabilir. Birincisi,

Mutabakatin temel amaci agik¢a "tim yeni dizensiz gé¢menlerin Tirki-

ve've geri doniisii" olarak belirtilmektedir®®. Ana hedefin belirtilmesinin

ardindan Mutabakat, siginmacilarin durumuyla ilgili olarak, siginma
bagvurularinin ve haklarinda kabul edilemezlik karar1 verilmis olanlarla
siirli olmak tizere sigimmacilarin geri doniislerinin kayitlar1 konularina
yer vermektedir. Bu nedenle, Mutabakattaki dnleme ile ilgili hususlar,

ana politikanin (veya Mutabakatin amaglarina yonelik genel kuralin) tiim

33 Ibid, para. 1.

3 TIdriz, N.: “Taking the EU-Turkey Deal to Court?”, (EU-Turkey Deal), Verfas-
sungsblog, 20 December 2017, https://verfassungsblog.de/taking-the-eu-turkey-
deal-to-court/ (Erisim Tarihi: 02.06.2020).
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diizensiz gd¢menlerin Tiirkiye'ye geri gonderilmesi oldugu, diger yandan
Yunan adalarinda iltica siirecine yonelik kaydin alinmasinin ve / veya
siginma usuliine erisimin ikincil / istisnai bir nitelik arz ettigi izlenimini
vermektedir®®. Yunan adalarma gelen bireylerin cogunun miilteci iireten
iilkelerden gelmis oldugu ve BMMYK'in belirttigi gibi saglam temelli
sigima taleplerine sahip olduklar1 g6z dniine alindiginda®®, tam tersine,
asil amacin iltica silirecine adil ve etkili bir erisim saglanmast olmasi,
duzensiz gécmenlerin geri gonderilmesinin ise ikincil / istisnai bir 6zel-
lik gostermesi beklenebilirdi. Bu ¢ikarimla da baglantilandirilabilecek
sekilde Peers, hakli olarak su ifadelere yer vermektedir:

“Tlrkiye'den Yunan adalarina gegen 'tim' kisilerin 'geri génderilmesi, AB

Sarti ve ECHR'nin yani sira AB siginma mevzuatindaki toplu sinir dig

etme yasagina da aykir olacaktir. Ancak, geri gdndermeme (insanlari

givenli olmayan ilkelere geri gdndermeme) ile ilgili yeni eklenen refe-

rans da dahil olmak uzere, paragrafin geri kalanindan aslinda niyetin bu

olmadigi anlagihyor 37.”

% Ayrica Avrupa Komisyonu, AB-Tiirkiye Ortak Eylem Plam'nin uygulanmasina
iligkin 10 Subat 2016 tarihli raporunda, 2015 yili bagindan bu yana Tiirkiye'den
Yunanistan'a toplam 880.000 kisinin geldigini belirterek, bu gelisin “fazlaligindan”
dolay1 Tiirk yetkililerle birlikte bu kapsamda 6lgegi kiigiiltmek i¢in galisiyordu: Eu-
ropean Commission: Managing the Refugee Crisis EU-Turkey Joint Action Plan
Implementation  Report, https://ec.europa.eu/home-affairs/sites/homeaffairs/files/
what-we-do/policies/european-agenda-migration/background-information/docs/
managing_the_refugee_crisis_-_eu-turkey join_action_plan_implementation_ re-
port_20160210_en.pdf (Erisim Tarihi: 01.06.2020). Komisyonun bu agiklamasi,
ana politikabib/kuralin korumayla ilgili endiselere odaklanmaktan ziyade tiim dii-
zensiz gbgmenlerin geri doniisii oldugu sonucunu desteklemektedir.
Yukaridaki 3 numarali nota bkz.
37 Peers, S.: The final EU/Turkey refugee deal: a legal assessment (Refugee Deal), 18
March 2016, http:/feulawanalysis.blogspot.com/2016/03/the-final-euturkey-refugee-
deal-legal.html (Erigim Tarihi: 02.06.2020).
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Bununla birlikte, gégmenlerin geri gonderilmesi / geri kabullintn ana ¢a-
ba olarak belirlenmesi i¢in kullanilan teknigin se¢imi, o sirada s6z konu-
su bireylerin ¢ogunlugunun uluslararas1 korumaya ihtiyag duymasi ne-
deniyle, mevcut durumla g¢elismektedir. Bu nedenle, geri géndermeme
ilkesine baglilik vaadi ve toplu sinir dis1 etme yasagt memnuniyetle kar-
silansa da, Mutabakat, uluslararas1 korumaya erisime iligskin caydirici bir

yaklasimi yansitmaktadir®,

Ikincisi, Mutabakatin (Mutabakat uyarinca gegerli olan) tedbirlere "ge-
cici ve istisnai" seklinde atifta bulunmasi yukarida belirtilen sonucu des-
teklemektedir. Mutabakat, uluslararas1 hukuk ve AB hukuku ile uyumlu
ve daha Once Yunanistan ile Tiirkiye arasinda imzalanan ikili Protokol
yoluyla uygulanabilecek diizenli bir geri doniis / geri kabul stirecini ele

aliyorsa®®, tedbirler neden gegici ve hatta istisnai olarak degerlendiril-

3% Bkz., Alpes, M. J. - Tunaboylu, S. - van Liempt, I.: “Human Rights Violations by
Design: EU-Turkey Statement Prioritises Returns from Greece over Access to Asy-
lum”, Policy Brief Robert Schuman Centre for Advanced Studies, November 2017,
Issue 2017/29, https://cadmus.eui.eu/bitstream/handle/1814/48904/RSCAS_ PB_
2017_29 MPC.pdf?sequence=1&isAllowed=y (Erisim Tarihi: 02.06.2020). Peers'in
makalesinde de belirttigi gibi (Ibid), Mutabakat metnine yaymlanmadan 6nce bazi
eklemeler yapilmistir. Nihai metin taslak metinle karsilastirildiginda, eklemelerin
cogunun uluslararas: korumaya erisim i¢in yasal giivenceler ile ilgili oldugunu
g6rmek mimkindiir. Bu aym zamanda, Mutabakat1 hazirlayanlarin baslangicta ko-
rumaya yonelik bir yaklagima sahip olmadiklari sonucunu da dogrular, bu nedenle,
goemenlerin ¢cogunlugunun korumaya erisim istegi géz oniline alindiginda, metnin
asil amacinin hak temelli bir ¢oziim saglamak degil, yalmzca yasadis1 gegisleri 6n-
lemek oldugunu sdylemek yanlis olmayacaktir. Mutabakatin taslagi igin bkz.:
https://www.statewatch.org/media/documents/news/2016/mar/eu-turkey-draft-
statement-16-3-16.pdf (Erisim Tarihi: 02.06.2020).

3 Protocol for the Implementation of Article 8 of the Agreement between the Go-
vernment of the Republic of Turkey and the Government of the Hellenic Republic
on Combatting Crime, Especially Terrorism, Organised Crime, Illicit Drug Traffic-
king and Illegal Migration of 8 November 2001.
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mektedir?*® Dahasi, "gegici ve istisnai" terimleri, normal seyri takip et-
meyen veya olagan durumun o6zellikleriyle tutarli olmayan bir siireci
ifade eder. Nitekim gecici ve istisnai tedbirlere ilk etapta neden ihtiyac
duyuldugu Mutabakatta yasal olarak agik degildir. 2015 yilindaki (ve
Mutabakatin sonuglandigi sirada devam eden) durumun, kamu giivenligi
ve diizenine zarar olarak goriilebilecek kitlesel bir akin durumu yarattig
ve bdylece olaganistl / aciliyet arz eden bir durum olusturdugu ileri
surulebilir. Ancak, yasal agidan, kitlesel akin durumlarinin hangi sebep-
lerle zarar olarak algilanabilecegi arglimaninin yani sira, her beklenme-
yen go¢ hareketinin bu tarz bir durumu olusturmayacagini sdylemek
yanlis olmayacagindan, bu hareketlerin, geg¢ici ve istisnai tedbirlerin
uygulanmas ile sonuglanan "kitlesel akin" durumu olarak nitelendirile-
bilmesi i¢in belirli gostergelere ihtiya¢ vardir*. Ancak, bu durumun Mu-
tabakat metninde kitlesel akin olarak belirtilmemesi (hem Mutabakatta
hem de daha eski AB kaynakli bildiriler / beyannamelerde "kriz" olarak

gecmektedir) ve AB'nin kitlesel akin durumlari igin gerekli araglar ige-

40 Mutabakat baglaminda bu terimlerin anlaminin belirsizligi i¢in bkz.: Babicka, K.:
EU-Turkey Deal Seems to be Schizoprenic, (EU-Turkey Deal), 22 March 2016,
https://migrationonline.cz/en/eu-turkey-deal-seems-to-be-schizophrenic (Erisim Ta-
rihi: 20.06.2020).

Uluslararas1 hukukta 'kitlesel akin' igin baglayici bir tamim olmamasina ragmen,
BMMYK Yiiriitme Komitesi Kararinda (100 sayili) belirtildigi lizere ‘Kitlesel akin
durumlar, digerlerinin yani swra asagidaki ozelliklerin bazilarina veya tiimiine sa-
hip olabilir: (i) uluslararasi bir sinwr tizerinden gelen onemli sayida insan, (i) hizli
gelis orani; (iii) Ev sahibi Devletlerde, ozellikle acil durumlarda yetersiz kaynasma
veya miidahale kapasitesi; (iv) bu kadar biiyiik sayilarin degerlendirilmesiyle bas
edemeyen, varsa, bireysel siginma prosediirleri’: UNHCR: Conclusion on Interna-
tional Cooperation and Burden and Responsibility Sharing in Mass Influx Situa-
tions No. 100 (LV)-2004, Executive Committee 55th session, Contained in United
Nations General Assembly document A/AC.96/1003, 08 October 2004, para. (a),
https://www.unhcr.org/excom/exconc/41751fd82/conclusion-international -
cooperation-burden-responsibility-sharing-mass.html (Erisim Tarihi: 22.06.2020).
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ren Gegici Koruma Direktifini etkinlestirmek i¢in herhangi bir girisimde
bulunmamasi gibi gercekler goz oniine alindiginda*, o dénemdeki mev-
cut durumun en azindan somut yasal temelde kitlesel bir akin durumu
olarak tanimlanamayacagini iddia etmek mantiksiz degildir. Bu nedenle,
"gegici ve istisnai tedbirler" yasal mahiyetten daha gok siyasi mahiyet
baglaminda degerlendirilebilir, ancak, (bir) hak(la) / haklarla dogrudan
veya dolayli bir sekilde iligkili olan her tiirlii tedbir, hukukun tistiinligii-

niin bir geregi olarak yasal bir temele sahip olmalidir.

U(;UnCUSU, Mutabakat, Yunan adalarina geldikten sonra siginma talebin-
de bulunan gé¢menlerin Tiirkiye'ye geri doniisii i¢in temel olarak AB'nin
fltica Usulleri Direktifi (APD)* ¢ergevesinde siginma taleplerinin kabul
edilemezligine atifta bulunmaktadir. APD'ye (madde 33) gore, digerle-
rinin yam swra, Uye Devlet olmayan bir iilke, basvuru yapan kisi icin
guvenli bir G¢tncl Ulke olarak kabul edilirse, 38. maddeye gore (APD)
siginma talebi kabul edilemez olarak degerlendirilebilir. S6z konusu
maddeye gore, Uye olmayan bir Devletin giivenli tciincii tlke olarak
kabul edilebilmesi icin, digerlerinin yani sira, bagvuranin miilteci statii-
sii talep etme ve miilteci oldugunun tespit edilmesi halinde Cenevre So6z-

lesmesi uyarinca koruma alma imkani o iilkede var olmalidir. Ancak,

42 Yerinden edilmis kisilerin kitlesel akin1 durumunda gegici koruma saglamaya yone-

lik asgari standartlar ve bu tiir kisileri kabul etme ve bunun sorumluluklarin yiik-
lenme konusunda Uye Devletler arasindaki ¢aba dengesini tesvik eden 6nlemler
hakkindaki 20 Temmuz 2001 tarihli 2001/55/EC sayili Konsey Direktifi'nin 1.
maddesine bkz., L212/12, 07.08.2001. Madde 2 (d) 'deki direktif,”kitlesel akin1”,
belirli bir iilkeden veya cografi bélgeden kendiliginden veya belirli bir yardim
programi aracthigyla ¢ok sayida yerinden edilmiy kisinin Topluluga gelisi olarak
tanimlamaktadir.

4 Directive 2013/32/EU of the European Parliament and of the Council of 26 June
2013 on common procedures for granting and withdrawing international protection
(recast), L180/60, 29.06.2013.
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Turkiye'nin Cenevre Sozlesmesi'ni cografi kisitlama ile uygulamasi ve
aym zamanda (Yunan adalarma gelen bireylerin ¢ogunu olusturan®¥)
Suriyelilere uluslararast koruma statiisiine (bu statiilerin S6zlesmede
belirtilene uygun bir sekilde koruma sagladig1 diisiiniilse bile) erigim
saglamadan, sadece gegici koruma saglamasi, Tiirkiye'nin bu kriterleri
karsilaylp karsilamadigi konusunu doktrinde ve uygulamada oldukca

tartismali bir mesele haline getirmistir*®. Dolayisiyla Mutabakat, genel

4 Yukaridaki 4 numarali nota bkz.

4 Tiirkiye’nin, digerlerinin yam sira, AB’nin giivenli {i¢iincii iilke kriterlerinin karsi-
lanmasina iligkin tutumuna yonelik tartisma igin, bkz.: Peers, S.-Roman, E.: “The
EU, Turkey and the Refugee Crisis: What could possibly go wrong?”, EU Law
Analysis, 5 February 2016, http://eulawanalysis.blogspot.com/2016/02/the-eu-
turkey-and-refugee-crisis-what.html (Erigim Tarihi: 20.06.2020); Arribas, G.F.: The
EU-Turkey Agreement: A Controversial Attempt at Patching up a Major Problem,
European Papers, 2016, Vol. 1, No. 3, European Forum, Insight of 17 October
2016, s. 1098-1102, http://www.europeanpapers.eu/en/system/files/pdf_ version/
EP_EF_2016_| 040 Gloria_Fernandez_Arribas_2.pdf (Erisim Tarihi: 02.06.2020);
de Vries, K.: The EU-Turkey Statement: A Design for Human Rights Violations,
MAIR Thesis European Union Studies Leiden University, 2 July 2018, s. 29-34,
https://openaccess.leidenuniv.nl/bitstream/handle/1887/63629/K.%20de
%20Vries.%20The%20EU%20T urkey%20Statement.%20A%20design%20for%20
human%20rights%20violations..pdf?sequence=1 (Erisim Tarihi: 20.06.2020); Hat-
haway, J.C.: Three Legal Requirements for the EU-Turkey Deal: an Interview with
James Hathaway, Verfassungsblog, 9 March 2016, https:// verfassungsblog.
de/three-legal-requirements-for-the-eu-turkey-deal-an-interview-with-james-
hathaway/ (Erisim Tarihi: 20.06.2020); Ulusoy, Safe Third Country; Soykan, C.:
AB-Tiirkiye Anlagsmas1 Miilteci Hukuku Ag¢isindan Ne Anlama Geliyor?, Biamag,
26 Mart 2016, http://bianet.org/biamag/siyaset/173361-ab-turkiye-anlasmasi-
multeci-hukuku-acisindan-ne-anlama-geliyor (Erisim Tarihi: 02.06.2020); Contra
Thym, D.: Why the Eu-Turkey Deal Can Be Legal and a Step in the Right direction,
EU Immigration and Asylum Law and Policy, 11 March 2016, http:// eumigration-
lawblog.eu/why-the-eu-turkey-deal-can-be-legal-and-a-step-in-the-right-direction/
(Erigim Tarihi: 02.06.2020); ayrica bkz., Aydin, E.: Avrupa Birligi Mevzuatinda
Giivenli Ugiincii Ulke Kavrami ve Tiirkiye-AB Geri Kabul Anlasmasina Yansima-
lar1, Milletleraras1 Hukuk ve Milletlerarasi Ozel Hukuk Biilteni (Public and Private
International Law Bulletin), 2018, C. 38, S. 1, s. 11-40; Turan, Y.-Saskmn, O.:
AB’ye lltica Basvurularinin Degerlendirilmesinde Geri Kabul ve Giivenli Uglinci
Ulke Tartismalari, PESA International Journal of Social Studies, February 2017, C.
3, S. 1, s. 47-56; Dutch Council for Refugees (DCR) and European Council on Re-
fugees and Exiles (ECRE): The DCR/ECRE Desk Research on Application of a Safe
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olarak sadece APD'ye atifta bulunmak ve (kabul edilemezlik konusunda)
sessiz kalmak yerine, acik¢a "kabul edilemezlikten" bahsederek, Tiirki-
ye'yi giivenli bir iiglincii iilke olarak gérmenin miimkiin oldugunu ima
etmekte ve bu konuda tarafini belli ediyor gibi goriinmektedir®®. Bu ne-
denle, Mutabakatin bu noktadaki konumu, siginmacilarin adil ve etkin
bir yargilamaya erisimini riske atarak, karar vericiler {izerinde bir etki

yaratabilecegi i¢in elestirilebilir.
2 - Koruma ile lgili Noktalar

AB - TR Mutabakatinda yer alan korumayla ilgili hususlar, Suriye'de ye-
niden yerlestirme, mali sorumluluk (‘yiik’) paylasimi, fiziksel sorumlu-
luk (‘yiik’) paylasimi ve yerinden edilmenin 6nlenmesi ile iligkileri ba-

kimindan dért boyutta incelenebilir.

Mutabakat, Suriyelilerin yeniden yerlestirilmesine yonelik bir plan sun-
maktadir*’. Mutabakata gore, Yunan adalarindan Tiirkiye'ye geri doniisii

saglanan her Suriyeli igin, BM Hassasiyet / Kirilganlik Kriterleri dikkate

Third Country and a First Country of Asylum Concepts to Turkey, May 2016,
https://www.ecre.org/wp-content/  uploads/2016/07/DCR-and-ECRE-Desk-Research-
on-application-of-a-safe-third-country-and-a-first-country-of-asylum-concepts-to-
Turkey_May-2016.pdf (Erigim Tarihi: 20.06.2020); Ineli-Ciger, M.: ‘How Have the Eu-
ropean Union and the EU Asylum Acquis Affected Protection of Forced Migrants in
Turkey?” (Forced Migrants), in The New Asylum and Transit Countries in Europe Dur-
ing and in the Aftermath of the 2015/2016 Crisis (Vladislava Stoyanova and Eleni
Karageorgiou, Eds.), s. 130-133, Leiden - Boston, 2019.

% Ineli-Ciger, Forced Migrants, 130; Poon, J.: “EU-Turkey Deal: Violation of, or
Consistency with, International Law”, European Papers, 2016, C. 1, S. 3, s. 1199-
1200, http://www.europeanpapers.eu/en/system/files/pdf_version/EP_EF 2016 _|_
054 Jenny Poon.pdf (Erisim Tarihi: 02.06.2020); Cannizaro, E.: Disintegration
Through Law, European Papers, 2016, Vol. 1, Issue 1, p. 5, http:// europeanpapers.
eu/en/e-journal/disintegration-through-law (Erisim Tarihi: 20.06.2020). Mutabakatta
belirtilen "kabul edilemezlik" konusuna iliskin bir gézlem i¢in ayrica bkz.: Peers,
Refugee Deal.

47 EU-TR Statement, para. 2.
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alinarak, Tiirkiye'de bulunan baska bir Suriyeli AB'ye yerlestirilecektir®,
AB'ye daha once diizensiz olarak girmemis veya girmeye calismamis
goemenlerin oncelige sahip olmasma karar verilir*®. Mutabakata gore,
Uye Devletler arasinda géniillii diizenlemeye dayali bu mekanizma ara-
ciligryla toplam 72.000 kisinin (baslangigta 18.000 ve ek 54.000) AB'ye
yerlestirilmesi planlanmaktadir; geri doniis sayisinin 72.000 olan toplam

sayly1 asmas1 durumunda bu mekanizma kaldirilacaktir®.

Fiziksel sorumluluk paylasimi goniilliiliik esasina gore tasarlanmistir ve

yalnizca AB igerisinde islemesi planlanmistir. Mutabakata gore,

“Tlrkiye ile AB arasindaki diizensiz gegisler sona erdiginde veya en
azindan énemli dlgtide ve strdirilebilir bir sekilde azaltildiginda, Gondilli
insani Kabul Plani etkinlestirilecektir. AB Uye Devletleri, bu plana génillii

olarak katkida bulunacaklardir!.”

AB ile Tirkiye arasinda isbirligini gerektiren korumayla ilgili temel
nokta ise mali sorumluluk paylasimi konusudur. Mutabakatta belirtildi-
gine gore:

“AB, Turkiye ile yakin bir isbirligi i¢inde, Tirkiye'de Milteciler icin Mali

Yardim Programi kapsaminda baslangicta tahsis edilen 3 milyar Euronun

kullandiriimasini daha da hizlandiracak ve Mart ayi sona ermeden 6nce

Tirkiye tarafindan hizli bir sekilde tespit edilen gegici koruma kapsamin-

48 BMMYK’nin savunmasizlik kriterleri i¢in, ayrica bkz.: UNHCR: Procedural Stan-
dards for Refugee Status Determination under UNHCR’s Mandate, pp. 3-22 to 3-
27, https://www.unhcr.org/4317223¢9.pdf (Erisim Tarihi: 22.06.2020); ayrica bkz.:
UNHCR, Vulnerability Screening Tool, 2016, https://www.unhcr.org/protection/
detention/57fe30b14/unhcr-idc-vulnerability-screening-tool-identifying-addressing-
vulnerability.html (Erisim Tarihi: 22.06.2020).

4 EU-TR Statement, para. 2.

%0 Ibid.

51 Ibid, para. 4.
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daki kisiler icin daha fazla projeye finansman saglayacaktir. Miilteciler
icin, dzellikle saglik, egitim, altyapi, gida ve diger gegim giderleri alanin-
da, Program kapsaminda finanse edilebilecek somut projelerin ilk listesi
bir hafta iginde ortak bir sekilde belirlenecektir. Bu kaynaklar bitmeye
yaklastiginda ve yukaridaki taahhitlerin yerine getirilmesi kosuluyla, AB,
Program i¢in 2018'in sonuna kadar 3 milyar Euro tutarinda ek fon sefer-

ber edecektirs2.”
Yerinden edilmenin 6nlenmesine gelince, Mutabakat sunlar1 belirtir:

“AB ve Uye Devletleri, Suriye igindeki insani kosullari iyilestirmek igin,
oOzellikle Ttrkiye sinirina yakin bazi bélgelerde yerel halkin ve miiltecile-
rin daha guvenli olacak bolgelerde yasamasini saglayacak her tirlli ortak

cabada Turkiye ile birlikte ¢alisacaktir®.”

Mutabakat, baglami1 ve amaci ile bir biitiin olarak degerlendirildiginde,
temel ¢abanin Tiirkiye'den AB'ye diizensiz gegisleri onlemek ve geri
kabul diizenlemeleri ve mali sorumluluk paylasimi uygulamasiyla fiziki
sorumlulugu Tiirkiye'ye kaydirmak oldugu goriilmektedir>*. Bu egilimin
koruma ile ilgili olan noktalara yansimalarini da gérmek miimkiindiir.
Miilteciler i¢in Mali Yardim Programi araciligiyla Tiirkiye’ye 3 + 3 mil-
yar Euro aktarilmasi hususunun agikca ifade edilmesinin yani sira, fizik-

sel sorumlulugun paylagimina yonelik bir taahhiidiin bulunmamasi ve

52 |bid, para. 6.

53 Ibid, para. 9.

5 Labayle ve de Bruycker'in hakli olarak belirttigi gibi: “Avrupa Ulkelerinin Avrupa
kitasina gelen siginmacilart aralarinda adil bir sekilde yeniden yerlestirmeyi kabul
etmediklerini zaten biliyorduk. Bu nedenle, Birligin Tiirkiye gibi iiciincii bir iil-
keyle gercek dayanisma gostermeyi reddetmesi hi¢ de sasirtict degil’”: Labayle, H. -
de Bruycker, P.: The EU-Turkey Agreement on migration and asylum: False
pretences or a fool’s bargain?, EU Immigration and Law and Policy, https://
eumigrationlawblog.eu/the-eu-turkey-agreement-on-migration-and-asylum-false-
pretences-or-a-fools-bargain/ (Erigim Tarihi: 02.06.2020).
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miiltecilik haline kaynak teskil eden Suriye’deki durumun temelden ve
stirdiiriilebilir sekilde ¢oziimlenmesine yonelik herhangi bir ifadeye yer
verilmeksizin Suriye’deki yerinden edilme durumlarinin 6nlenmeye c¢ali-
stlacaginin belirtilmesi, bu bakis agisinin uzantilari olarak siralanabilir.
Suriyelilerin yeniden yerlestirilmesi fiziksel sorumluluk paylagimina
iliskin bir konuymus gibi goriinse de, yeniden yerlestirmenin Suriyelile-
rin Tirkiye'ye doniisiine bagli olmasi kosulsuz bir sorumluluk paylasi-

mindan cok, bir 'takas™®

niteligi arz etmektedir. Mutabakatta belirlenen
tek fiziksel sorumluluk paylasim plani, diizensiz hareketlerin en azindan
onemli 6l¢iide ve siirdiiriilebilir sekilde azaltilmasi kosuluyla, AB yapi-
sinda i¢ sorumluluk paylagimi ile ilgilidir. Dahasi, 'kabul edilemezlik’
konusunda oldugu gibi, yeniden yerlestirmeyi Suriyelilerin Tiirkiye'ye
geri donmesi sartina baglayarak, Mutabakat, bir kez daha Tiirkiye'nin
APD'nin ilgili hiikiimleri ¢ercevesinde giivenli bir ii¢lincii iilke oldugunu
ongormektedir®®. Suriye'de yerinden edilmenin dnlenmesi ile ilgili nok-
taya gelince, bu nokta, yerinden edilmenin temel nedenlerinin énemli ve
sirdirtilebilir bir sekilde Onlenmesine degil, yalmizca, "glivenliginin"
uluslararas1 hukuka gore nasil saglanacagi ve korunacagi belli olmayan

7 olusturulmasina odaklanmustir.

Tiirkiye simirina yakin bir 'glivenli bolge
3 - AB - Tiirkiye iliskileri ile Tlgili Noktalar

Mutabakatta, 'gd¢ krizi' ile ilgili olanlar disinda, vize serbestisi yol hari-

tasinin yerine getirilmesinin hizlanmasi, Tiirk vatandaslar i¢in vize sar-

% Peers, “Refugee Deal”.
5% Poon, 1199-1200.
5 Peers, “Refugee Deal”.

DEHUKAMDER - Cilt: 3/ Say:: 1/ Yil: 2020, s. 167 - 260



OZTURK 189

tinm 2016 Haziran®® aymin bitiminden 6nce kaldirilma olasilig1 ve kati-
lim siireci i¢in yeni bir Faslin agilmasi dahil olmak {izere, AB - Turkiye
iliskileri ile ilgili baz1 hususlar da yer almaktadir®®. Bu hususlar, sézde
krizle alakasiz goriinse de, Mutabakatta bulunmalar1 bu iki konuyu, di-
ger bir deyisle AB - Tiirkiye iligkileri ve 'gd¢ krizi' meselelerini, birlikte
ele alan gegmis toplantilarin bir yansimasi olarak degerlendirilebilir®.
2013 yilinin sonunda GKA’nin akdedilmesi ve vize serbestisi diyalogu-
nun birbirlerine paralel bir sekilde yiiriitiildiigli g6z o6niine alindiginda,
bir geri kabul diizenlemesi ile go¢menlerin Tiirkiye’ye geri gonderilme-
sine odaklanan Mutabakatta da vize serbestisine deginilmesi ¢ok da sa-

sirtict degildir®L.

58 Belirlenen sre, tglincl iilke vatandaglar1 ve vatansiz kisiler igin RA uygulamasimin
hizlanmasina iligkin daha 6nce miizakere edilen konunun bir yansimasi olarak gorii-
lebilir: bkz., yukaridaki 20 numarali not.

EU-TR Statement, paras. 5 and 8. Mutabakat ayn1 zamanda, Glimriik Birligi'nin

iyilestirilmesine yonelik o sirada devam eden ¢aligmalarin memnuniyetine iligskin

bir noktay1 da igermektedir: Ibid, para. 7.

Ott bu noktada kaginilmaz soruyu sorar: ‘A Turkey Migration ‘deal’ in Exchange

for Visa Liberalisation?’: Ott, A.: “EU Turkey Cooperation in Migration Matters: A

Game changer in a Multi-Layered Relationship?”, Centre for the Law of EU Exter-

nal Relations, Cleer Paper Series 2017/4, s. 21, https://papers.ssrn.com/sol3/ pa-

pers.cfm?abstract_id=3118921&download=yes (Erisim Tarihi: 02.06.2020).

61 Bkz.: European Commission: EU-Turkey Readmission Agreement signed and Visa
Liberalisation Dialogue launched, 16 December 2013, https://ec.europa.eu/home-
affairs/what-is-new/news/news/2013/20131216 _01_en (Erisim Tarihi: 20.06.2020).
RA miizakereleri sirasinda benimsenen benzer bir yaklasim igin, bkz.: Icduygu, A.-
Aksel, D. B.: Two-to-Tango in Migration Diplomacy: Negotiating Readmission
Agreement between the EU and Turkey, European Journal of Migration and Law,
(2014), C. 16, s. 353. Ayrica bkz.: Peers/Roman, Refugee Crisis. Bu durum, AB’nin
halihazirda var olan dig go¢ politikasinin bir uzantisi olarak goriilebilir: Kirisci, K.:
Will the readmission agreement bring the EU and Turkey together or pull them
apart?, CEPS Commentary, 4 February 2014, s. 1-2, https://www.ceps.eu/wp-
content/uploads/2014/02/KK%20EU-Turkey%?20readmission%20agreement.pdf
(Erisim Tarihi: 20.06.2020); Wolff, S.: The Politics of Negotiating EU Readmission
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Mutabakatta yer alan AB - Tiirkiye iligkilerine ve 6zellikle vize serbesti-
sine yapilan atiflar, AB - TR Mutabakatinin AB'nin go¢iin digsallastiril-
masina iligkin mevcut politikasindan bir sapma olarak goriilemeyecegi
izlenimini vermektedir. Dolayisiyla, bu bakis agisinin, Mutabakata yan-
sitildigr sekliyle, Yunan adalarina olan go¢ akisinin bir koruma sorunun-
dan ¢ok AB'nin digsallastirma politikas1 kapsamina giren bir konu olarak

gdriildiigii sonucu cikarilabilir®.
C) HUKUKI MAHIYET

AB - TR Mutabakatinin ifadesi ve sekli, igerigi ve hedefi ile birlikte hu-
kuki mahiyeti konusunda belirsizlik yaratmaktadir. Bununla birlikte,
hukuki mahiyetin agikliga kavusturulmasi, Mutabakat i¢in gegerli olan
demokratik ve yargisal inceleme standartlar1 agisindan 6nemli bir deger
tasimaktadir;®® dolayisiyla, Mutabakatta yer alan kisilere gdre ¢ogunluk-
ta olan siginmacilarin haklarini yakindan ilgilendirmektedir. Bu nedenle,
Mutabakatin hukuki mahiyeti uzmanlar arasinda yogun bir sekilde tarti-

stlmaktadir. Bu konu ile ilgili olan tartigmalar genelde iki soruya odak-

Agreements: Insights from Morocco and Turkey, European Journal of Migration

and Law, (2014), C. 16, s. 69-95.

“Diuiriist olmak gerekirse, 18 Mart “Mutabakatinda” oncekilere kiyasla (Tiirkiye

veya diger tictincii devletler agisindan) yenilik¢i bir sey var. Bu yenilik, tamamen

dis kaynak kullanimina yonelik go¢ politikastnin mantigr dahilinde olan strateji-
de degil; karsilikli geri kabul gorevlerinin islem semasindadir’: Cherubini, F.: The

‘Eu-Turkey Statement’ of March 2016: A (Umpteenth) Celebration of Migration

Outsourcing, 2017, s. 36, https://pdfs.semanticscholar.org/8cdd/51e2a5e370ee 098

2e80c2baaa8h89694396e.pdf?_ga=2.54984489.381479935.1594976236-1248335

581.1594976236 (Erigsim Tarihi: 10.06.2020) (vurgu eklendi).

83 Carrera, S. - den Hertog, L. - Stefan, M.: “It wasn’t me! The Luxembourg Court
Orders on the Eu-Turkey Refugee Deal”, CEPS Policy Insights, No. 2017/5, April
2017, s. 3, https://www.ceps.eu/wp-content/uploads/2017/04/EU-Turkey%20Deal.
pdf (Erigim Tarihi: 02.06.2020).
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lanmaktadir®: "Mutabakat bir uluslararas1 anlasma olarak kabul edilebi-
lir mi ve bdylece baglayicilik arz edebilir mi? ", "Mutabakat bir AB ta-
sarrufu olarak kabul edilebilir mi?"

[k soruya iliskin goriisleri acisindan, doktrin iki gruba boliinmiistiir.
Sayica az olsalar da, Mutabakat1 uluslararasi bir anlagma olarak gérme-
yenler, bu hususta ¢ogunlukla Mutabakatin bigimine dayanmaktadirlar®®.
Ote yandan, Mutabakat1 baglayic1 bir uluslararasi anlasma olarak nite-
lendirmenin mimkin olacagi goriisiinde olan ¢ogunluk, bu goriislerini,
Viyana Antlagsmalar Hukuku Sozlesmesi, uluslararasi teamiil hukuku ve
Uluslararas1 Adalet Divaninin (ICJ) ®iradeyi, icerigi ve baglami form-

dan éncelikli goren igtihat hukukuna dayandirmaktadirlar®’.

6 Bu sorularla ilgili hukukgularin gériiglerine ayrintili referanslar da dahil olmak

lizere Mutabakatin niteliginin kapsaml bir analizi i¢in, bkz.: De Vrieze, J.: The le-

gal nature of the EU-Turkey Statement Putting NF, NG and NM v. European Coun-

cil in perspective, LL.M Dissertation Ghent University, 2018, https://lib.
ugent.be/fulltxt/RUG01/002/479/424/RUG01-002479424_2018 0001_AC.pdf Eri-

sim Tarihi: 02.06.2020); ayrica bkz., Ott, 24-29.

Peers, S.: “The draft EU/Turkey deal on migration and refugees: is it legal?”, EU

Law Analysis, 16 March 2016, (Draft Deal), http://eulawanalysis.blogspot.

com/2016/03/the-draft-euturkey-deal-on-migration.html (Erisim Tarihi: 02.06.2020);

Babicka, EU-Turkey Deal; Koenig N./Walter - Franke, M.: One Year On: What

Lessons From the Eu-Turkey Deal?, Jacques Delors Institut Berlin, 17 March 2017,

s. 2, https://hertieschool-f4e6.kxcdn.com/fileadmin/user_upload/ 20170317 _EU-

Turkey-deal-one-year-on-NK-MW.pdf (Erisim Tarihi: 02.06.2020).

8  Digerlerinin yani swa, bkz., Maritime Delimitation and Territorial Questions
between Qatar and Bahrain (Qatar v. Bahrain), [1994] ICJ Rep., s. 121, para. 24.

67 Heijer, M.-Spijkerboer, T.: “Is the EU-Turkey Refugee and Migration Deal a Tre-
aty?”, EU Law Analysis, 7 April 2016, http://eulawanalysis. blogspot.com/
2016/04/is-eu-turkey-refugee-and-migration-deal.html (Erisim Tarihi: 02.06.2020);
Gatti, M.: “The EU-Turkey Statement: A Treaty That Violates Democracy (Part 1
of 2), (Part 1 of 2)”, Blog of the European Journal of International Law, April 18
2016, https:/imww.ejiltalk.org/the-eu-turkey-statement-a-treaty-that-violates-democracy-
part-1-0f-2/ (Erisim Tarihi: 06.06.2020); Matusescu, C.: Considerations on the Legal
Nature and Validity of the EU-Turkey Refugee Deal, Union of Jurists of Romania
Law Review, 2016, C. VI, Ozel Say1, 5.91-101, http://www.internationa llawreview.
eu/fisiere/pdf/9_4.pdf (Erisim Tarihi: 02.06.2020); De Vrieze, 35-51; Cannizaro, 3-
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Ikinci soruya gelince, doktrinde Mutabakatin bir AB tasarrufu olarak
degerlendirilmesi konusunda fikir birligi oldugunu séylemek yanlis ol-
maz®. Bu bakis acis1 i¢in destekleyici bir dayanak olarak, doktrin ¢o-
gunlukla Avrupa Birligi'nin Isleyisine Iliskin Antlasmanin (TFEU) ilgili
maddelerine ve Avrupa Birligi Adalet Divani'nin (CJEU) eski i¢tihadina
dayanmaktadir®®. Bununla birlikte, bu bakis agisinin tam tersine,
2017°de Genel Mahkeme (GC), Mutabakatin AB'min bir karar1 degil,
Devlet veya Hiikiimet Baskanlar1 sifatiyla hareket eden Uye Devletlerin
bir eylemi olduguna karar verdi ve Mahkeme, yargi yetkisi bulunmadig:
gerekcesiyle Mutabakattan etkilendigini iddia eden siginmacilar tarafin-

dan agilan ii¢ davayi reddetti’®. Mahkeme'nin beyanina gore:

“Mahkeme, AB - Tlrkiye Mutabakatindaki "AB ve Turkiye [Cumhuriye-
ti'nin] ... ilave eylem noktalari iizerinde hemfikir oldugu' gergegine yapilan

atifla ilgili olarak, eksiksizlik adina, Avrupa Devlet ve Hikimet Bagkanlari

4; Idriz, EU-Turkey Statement, 10; Carrera - den Hertog - Stefan, 3; Danisi, C.:
“Taking the ‘Union’ out of ‘EU’: The EU-Turkey Statement on the Syrian Refugee
Crisis as an Agreement between States under International Law”, (EU-Turkey
Statement), 20 April 2017, https://www.ejiltalk.org/taking-the-union-out-of-eu-the-
eu-turkey-statement-on-the-syrian-refugee-crisis-as-an-agreement-between-states-
under-international-law/ (Erisim Tarihi: 04.06.2020).

8 Bkz., Gatti, “Part 1 of 2; Idriz, “EU-Turkey Statement”, 10-13; De Vrieze, 53-99;
Carrera - den Hertog - Stefan, 9; Matusescu, 100; Cannizaro, 4-5; Danisi, EU-
Turkey Statement.

89 Bkz., Joined cases C-181/91 and C-248/91, Parliament v. Council and Commission,
ECLI:EU:C:1993:271, para. 14; Case 22/70 Commission v. Council (ERTA),
ECLI: EU: C: 1971:32, para. 36.

0 Case T-192/16, NF v. European Council, Order of the General Court (First Cham-
ber, Extended Composition) of 28 February 2017, ECLI:EU:T:2017:128; Case T-
193/16, NG v. European Council, Order of the General Court (First Chamber,
Extended Composition) of 28 February 2017, ECLI:EU:T:2017:129; and Case T-
257/16, NM v. European Council, Order of the General Court (First Chamber,
Extended Composition) of 28 February 2017, ECLI:EU:T:2017:130.
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Konseyi, Avrupa Konseyi ve Komisyonu tarafindan mevcut davada agik-
ca reddedilen 18 Mart 2016 tarihli gbrlismede gayri resmi bir sekilde
uluslararasi bir anlagsma gergeklestirimis olsa bile, bu anlasmanin Avru-
pa Birligi Uye Devletlerinin Devlet veya Hiikiimet Baskanlari ve Tirkiye

Cumhuriyeti Bagbakani arasinda gergeklestirilmis oldugunu belirtmistir™.”

Bu davalar daha sonra CJEU nezdinde temyize gitmis, ancak 2018 yilin-
da basvurularin tutarsiz oldugu ve basvuranlar tarafindan ortaya konan
unsurlarin muglak ve kafa karistiric1 oldugu gerekcesiyle acik¢a kabul

edilemez’? oldugu belirtilerek reddedilmistir”.

GC'nin karar1, hem yalnizca sekle odaklanarak ve Mutabakatin AB tasar-
rufu olmadig1 yoniindeki kamiti dzellikle secerek CJEU'nun” 6nceki
ictihadindan saptigt hem de devlet veya hiikiimet baskanlarinin Avrupa
Birligi Anlasmasi'nin (TEU) 4.3. maddesinde belirtilen "samimi isbirli-
gine iliskin yasal gorevlerini" tehlikeye atan kotl niyetli eylemlerin orta-
ya ¢tkmasina neden oldugu igin elestirilerin hedefi olmustur’®. Avrupa
Birligi Devlet ve Hiikiimet Bagkanlar1 Konseyi’nin, Avrupa Konseyi ve
Komisyonu’nun, eylemlerinin ifadeleri ile ¢elismesine ragmen, Genel
Mahkeme'ye yaptiklar1 bildirimde Mutabakat ile iligkileri olmadigim
iddia ettikleri goz oniine alindiginda’’, s6z konusu kurumlar, AB karar

I NF v. European Council, para. 72.

2 Joined Cases C-208/17 P to C-210/17 P, NF and Others v European Council, Order
of the Court (First Chamber) of 12 September 2018, ECLI:EU:C:2018:705, (NF
and Others v European Council).

3 NF and Others v. European Council, para. 16.

"4 Idriz, EU-Turkey Statement, 7; Danisi, EU-Turkey Statement; ayrica bkz., De Vrie-
ze, 80.

5 Idriz, EU-Turkey Deal.

6 Carrera - den Hertog - Stefan, 2; ayrica bkz., Danisi, EU-Turkey Statement.

" “Onlar (AB Kurumlary) bunu Mutabakatta yer alan yiikiimliliiklerin Birligi bagla-
digi inanciyla yaptilar. Sonug olarak, simdi tek tarafli eylem olarak tamimlanabile-
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alma mekanizmalarmin seffafligi, hesap verebilirligi ve kalitesine iligkin
sorunlara katkida bulunduklar1 ve dolayisiyla AB Parlamentosu denetimi
ve yargl denetimini de igerisine alacak sekilde, Lizbon Anlagmasi ile
teyit edilen hukukun {stiinliiglinden sapmaya neden olduklari i¢in elesti-
rilmistir.”®. Dolayisiyla, GC ve CJEU’nun kararlariyla Mutabakatin hu-
kuki niteliginin belirlenmesi ve Mutabakatin siginmacilara uygulanacak
insan haklart hukuku kurallar1 eksenindeki yargisal denetimi hususlari-
nin, TFEU nun 263.maddesinde g¢ergevesi ¢izilen AB’nin yargisal dene-

timinin kapsam1 disinda kaldig1 kabul edilmistir’%,

cek bir eylemi benimseyerek, Tiirkiye'de en azindan AB'nin yasal olarak 2016 an-
lagsmasini yerine getirmeye kararli olduguna dair mesru bir beklenti yarattilar: Da-
nisi, EU-Turkey Statement. Danisi'nin hakli olarak belirttigi gibi, bu mesru beklenti,
Mutabakatin sonuglandigi sirada Tiirk tarafinda aktif bir lider olan (dénemin) Bas-
bakani Davutoglu'nun agiklamalarindan da belliydi. Ornegin, Mutabakatin yayin-
landig1 giin, Davutoglu soyle bir agiklama yapmustir: “(...) Today is a historical
day, because we came to an agreement between Turkey and the EU’. ‘Turkey will
readmit all irregular migrants crossing to Aegean islands. In return of this, Euro-
pean countries are going to take the same number of regular migrants from Turkey’
(ceviri yazar tarafindan yapilmistir) (Orijinal Tiirkce agiklama su sekildedir: “(...)
Bugtin tarihi bir gun, ¢unkl Tiirkiye ve AB arasinda bir anlasmaya vardik’. ‘Turki-
ve, Ege adalarina gegen kacak gogmenlerin tamamini kabul edecek. Avrupa iilkele-
ri ise bunun karsihginda aym sayidaki yasal gogmeni Tiirkiye'den alacak’: CNN-
Tiirk: Ahmet Davutoglu: Tiirkiye ve AB arasinda bir anlagmaya vardik, 18.03.2016,
https://www.cnnturk.com/dunya/ahmet-davutoglu-turkiye-ve-ab-arasinda-bir-
anlasmaya-vardik (Erisim Tarihi: 20.06.2020). Mutabakatin hem AB hem de Tiirki-
ye tarafindan 'baglayici niteligi' algisi ile ilgili olarak ayrica bkz., Carrera - den Her-
tog - Stefan, 4.

8 Carrera - den Hertog - Stefan, 7; ayrica bkz. Leino, P. - Wyatt, D.: “No Public Interest
in Whether the EU-Turkey Refugee Deal Respects EU Treaties and International
Human Rights”, (EU-Turkey Refugee Deal), European Law Blog, 28 February
2018, https://europeanlawblog.eu/2018/02/28/no-public-interest-in-whether-the-eu-
turkey-refugee-deal-respects-eu-treaties-and-international-human-rights/  (Erisim
Tarihi: 20.06.2020).

® TFEU'nun 263. Maddesi sunu belirtir: Avrupa Birligi Adalet Divani, tavsiye ve
goriisler disinda, Konseyin, Komisyonun ve Avrupa Merkez Bankasinin yasama ey-
lemlerinin ve Avrupa Parlamentosu ve Avrupa Konseyi nin iigtincii sahislara karsi
yasal etkiler tiretmeyi amaglayan eylemlerinin yasalligini gozden gegirecektir. Ay-
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MUTABAKATIN UYGULAMADAKI YANSIMALARI

A) SIGINMACILARA YUNAN ADALARINA GELDIKTEN
SONRA YAPILAN MUAMELE HAKKINDA

AB - TR Mutabakatini takiben, Yunan adalarinda, iltica taleplerinin ka-

yit, tespit (kimlik tespiti) ve degerlendirilmesine iliskin ilk prosediirler

ile kabulle ilgili konular, 2015 yilinda Avrupa Komisyonu tarafindan

uygulamaya konulan 'gd¢men erisim noktalar1 (hotspot) yaklasimi'®!

80

81

rica, Birlik organlarinin, biirolarinin veya ajanslarimin tigiincii sahislara karst ya-
sal etkiler yaratmayr amaglayan eylemlerinin yasalligini da gézden gegirecektir.

Bu amagla, bir Uye Devlet, Avrupa Parlamentosu, Konsey veya Komisyon tarafin-
dan yetkisizlik, temel bir usul sartinin ihlali, Antlagsmalarin veya bunlarla ilgili her-
hangi bir hukukun tistiinliigiintin ihlali, uygulamalarin veya yetkilerin kétiiye kulla-
nilmast gerekgesiyle agilan davalarda yarg: yetkisine sahip olacaktir.

Mahkeme,; Sayistay, Avrupa Merkez Bankasi ve Bélgeler Komitesi tarafindan imti-
yazlarini korumak amaciyla agilan davalarda aynmi kosullar altinda yarg: yetkisine
sahip olacaktir.

Herhangi bir gercek veya tiizel kisi, birinci ve ikinci fikralarda belirtilen kosullar
altinda, o kisiye yoneltilen veya onlart dogrudan ve bireysel olarak ilgilendiren bir
eyleme karsi ve dogrudan ilgilendiren ve uygulama gerektirmeyen diizenleyici ey-
leme karst dava acabilir.

Birlik organlarini, biirolarmi ve temsilciliklerini diizenleyen kanunlar, gercek veya
tiizel kisiler tarafindan bu organlarmn, biirolarin veya kurumlarin kendileriyle ilgili
hukuki sonu¢ amaclt eylemlerine karsi agtiklart davalara iliskin ozel sartlar ve dii-
zenlemeler belirleyebilir. Bu maddede ongoriilen yargilama, tedbirin yayimlanma-
sidan veya davaciya bildirilmesinden sonra iki ay iginde veya davaciya bildiril-
memesi halinde, tedbirvin davaciya bildirildigi giinden itibaren baslatilacaktir.”
Ayrica bkz., Carrera - den Hertog - Stefan, 8; Leino - Wyatt, EU-Turkey Refugee
Deal; de Vries, 36.

'Bolgeyi haklardan daha fazla aywan yeni bir yénetim bicimi i¢in paradigmatik
alan' yaratan gogmen erisim noktalarina iligkin goriisleri i¢in bkz., Papoutsi, A. -
Painter, J. - Papada, E. - Vradis, A.: The EC Hotspot Approach in Greece: Creating
Liminal Territory, Journal of Ethnic and Migration Studies, 2018, s.1-13,
https://doi.org/10.1080/1369183X.2018.1468351.
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cercevesinde yuritulmiistiir®. Gogmen erisim noktalar1 yaklasimi icin
evrensel olarak kabul edilmis bir tanim yoktur. Ote yandan, bu yaklasim,
Avrupa Komisyonu'nun Go¢ Giindemine gére, Avrupa iltica Destek
Ofisi (EASO), Frontex ve Europol'in 'gelen gogmenleri hizli bir sekilde
tespit etmek, kaydetmek ve parmak izlerini almak icin 6n saftaki Uye
Devletlerle sahada ¢alismasini’ saglamak tizere planlanmistir. Kurulus-
larin ¢aligmalarinin birbirlerini tamamlayici olmasi beklenmektedir. Bu

yaklagima gore:

“iltica talebinde bulunanlar, EASO destek ekiplerinin iltica vakalarini
mimkin olan en kisa slrede islemeye yardimci olacagi bir iltica prose-
dlrlne ivedilikle yonlendirilecektir. Frontex ise, koruma ihtiyaci olmayan
diizensiz gdgmenlerin geri déniisiinii koordine ederek Uye Devletlere
yardimci olacaktir. Europol ve Eurojust, kagakgilik ve insan ticareti agla-
rint ortadan kaldirmaya yénelik sorusturmalarda ev sahibi Uye Devlete

yardimcl olacaktir®.”

Avrupa Komisyonu, gé¢men erisim noktasi yaklasiminin, AB'nin dis
sinirlarinda orantisiz gd¢ baskisiyla karsi karsiya olan AB Uye Devletle-

rinin yetkilileriyle, ilgili AB Kuruluslarinin isbirligini amagladigini be-

82 European Parliamentary Research Service (EPRS): Hotspots at EU’s External Bor-

ders (Briefing), June 2018, s. 1, https://www.europarl.europa.eu/RegData/etudes/
BRIE/2018/623563/EPRS_BRI1(2018)623563 EN.pdf (Erisim Tarihi: 02.06.2020).

8  European Commission: Communication from the Commission to the European
Parliament, the Council, the European Economic and Social Committee and the
Committee of the Regions A European Agenda on Migration, (Agenda on Migra-
tion), COM (2015) 240 final, 13.05.2015, s. 6, https://ec.europa.eu/anti-traffic-
king/sites/antitrafficking/files/’communication_on_the_european_agenda_on_migrat
ion_en.pdf (Erisim Tarihi: 03.06.2020).
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lirtmistir®. Italya ve Yunanistan, halihazirda bu yaklasimin uygulandig

ilk ilk iki Gye devlettir®,

Yunanistan'da, gocmen erisim noktalar1 Midilli, Sakiz Adasi, Sisam,
Ileryoz ve Istankdy olmak iizere bes adada bulunmaktadir. Baslangicta,
gdemen erisim noktalar1 yasal olarak "Ilk Karsilama Merkezleri" olarak
adlandirilmigti ancak daha sonra Yunan yasalarina gore "Kabul ve Ta-
mimlama Merkezleri (RIC)"8 olarak degistirildi®’. AB - TR Mutabakati-
nin uygulanmasinin hemen ardindan, RIC’lerin kapali gézetim merkez-

lerine®® doniistiiriildiigii; daha sonra ise bu yerlerin, gozetim ve kabul ile

8 European Commission: Hotspot Approach, https://ec.europa.eu/home-affairs/what-
we-do/networks/european_migration_network/glossary_search/hotspot-
approach_en (Erisim Tarihi: 04.06.2020).

& Ibid.

8 RIC'lerin calismas1 AB-Tiirkiye Mutabakatindan énce baslamistir. Ornegin, Evros,
Fylakio'daki Kabul ve Tanimlama Merkezi, Mart 2013 tarihinde faaliyete basladi:
Papatzani, E. - Leivaditi, N. - llias, A. - Petracou, E.: Reception Policies, Practices
and Responses Greece Country Report, RESPOND Working Papers, Paper
2020/42, (Reception), February 2020, s. 28, https://www.respondmigration.com/wp-
blog/  refugee-reception-policies-practices-responses-greece-country-report  (Erisim
Tarihi: 20.06.2020). Bu makaledeki “RIC'ler” ve “gb¢men erisim noktalar1” terim-
leri birbirinin yerine kullanilmaktadir, ancak RIC'lerin gé¢men erisim noktalarinin
yasal bi¢imi oldugu ve hiikiimet tarafindan benimsenen politikalara gére alinan di-
namik bir yaklasima hizmet ettikleri dikkate alinmalidir.

87 Papatzani, et.al., Reception, s. 17; AIDA: Country Report Greece 2019 Update,
(Greece 2019), s. 36, https://www.asylumineurope.org/sites/default/files/report-
download/aida_gr_2019update.pdf (Erisim Tarihi: 20.06.2020).

8 Bkz., Ziebritzki, C.: Implementation of the EU-Turkey Statement: EU Hotspots and
Restriction of Asylum Seekers’ Freedom of Movement, (Freedom of Movement),
EU Immigration and Asylum Law and Policy, 22 June 2018, https:// eumigration-
lawblog.eu/implementation-of-the-eu-turkey-statement-eu-hotspots-and-restriction-of-
asylum-seekers-freedom-of-movement/ (Erisim Tarihi: 20.06.2020).
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iliskin hususlarin bir arada saglandig1 'karma' bir nitelige sahip kilindig

bildirilmistir®,

AB - TR Mutabakatin1 kat1 bir sekilde uygulama istegi, caydiric1®® ve
sert bir gozetim altina alma politikasi izlemeye yonelik bir yaklasimla
sonuclandi ve "genel gézetim altina alma" olarak adlandirilan bir uygu-
lamanin devamma® giden yolu agt:. AB - TR Mutabakat1 kapsamina
giren kisiler otomatik olarak gé¢men erisim noktalarinda bulunan tesis-
lerde fiilen gozetim altina alind1®3. Bu tesislerin, AB - TR Mutabakati-
nin® ilk siirecinde "kapali gbzetim merkezleri" olarak kullanilmasi,
STK'lar ve BMMYK gibi uluslararas: kuruluslar tarafindan agir bir bi-
¢imde elestirildi ve RIC'ler, bu uygulamanin terk edilmesiyle cogunlukla

8  AIDA: Country Report Greece 2016 Update, (Greece 2016), s. 100, https://www.
asylumineurope.org/sites/default/files/report-download/aida_gr_2016update.pdf
(Erigim Tarihi: 20.06.2020); Papatzani, et.al., Reception, s. 28.
“Uciincii bir tiir tutuklama varduwr: izinsiz sinmir1 gegme ve/veya siginma talebinde
bulunma amaciyla gegme icin yaptirnm olarak tutuklama. Bu ceza boyutu, hiikiimet-
ler tarafindan muhtemel diizensiz gé¢menleri kendi bolgelerine girmekten veya si-
ginmacilart uluslararasi koruma basvurusunda bulunmaktan caydirmak icin kulla-
nilir”: Triandafyllidou, A.-Dimitriadi, A.-Angeli, D: Detention as Punishment: Can
Indefinite Detention be Greece’s Main Policy Tool to Manage Its Irregular Migrant
Population?, MIDAS (Migration and Detention Assessment) Policy Brief, April
2014, s. 2, https://cadmus.eui.eu/bitstream/handle/1814/31592/Midas_PolicyBrief
2014 04.pdf?sequence=2&isAllowed=y (Erisim Tarihi: 20.06.2020); ayrica bkz.,
Tunaboylu, S.M.-Van Liempt, I.: A Lack of Legal Protection and Limited Ways
Out: How Asylum Seekers Cope with Liminality on Greek Islands: Lesbos and
Chios, Journal of Refugee Studies, 2020, feaa002, s. 6, https://doi.org/
10.1093/jrs/feaa002.
Triandafyllidou, Dimitriadi ve Angeli, 2014 tarihli ¢alismalarinda bu uygulamanin
caydirict etkisi lizerinde tartigmislar ve yasal sonuglari konusunda uyarida bulun-
muglardir.: Triandafyllidou - Dimitriadi - Angeli, 4.
92 AIDA, Greece 2016, 16, 118.
% bid., 37.
% Ziebritzki, bu tesislerin AB-Tiirkiye Mutabakatimin ardindan 'kapal gézalti merkez-
leri' olarak tasarlandigini belirtmektedir: Ziebritzki, Freedom of Movement.
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acik kabul merkezleri olarak kullanilmaya basland1®®. Ancak, Kasim
2019'da, Yunan Hikimeti tarafindan, bu ada RIC'lerinin eszamanli bir
sekilde "Geri Gonderme Oncesi Merkezler (Geri Gonderme Merkezle-
ri)" olarak islev gorecek "Kapali Kabul ve Tanimlama Merkezlerine"
doniistiiriilecegi duyuruldu®. 1 Ocak 2020'de yiiriirliige giren (ve daha
sonra "go¢ mevzuatinin iyilestirilmesi" hakkindaki 4686 / 2020 sayili
Kanun ile (Mayis 2020) degisiklige tabi olan) "uluslararasi koruma ve
diger hitkiimler" hakkindaki 4636 / 2019 sayili yeni Kanun (nami diger
Uluslararas1 Koruma Kanunu - IPA) ile sigimmacilarin geldikleri andan
itibaren ayrim gozetmeksizin, uluslararast korumaya uygun olduklar
belirlenene veya iilkeden c¢ikarilincaya kadar gozetim altinda tutulmasi
miimkiin kilmigtir®”. 2020'nin ilk iki ayinda Midilli ve Istank&y'deki Geri
Gonderme Merkezlerindeki idari gozetim altinda bulunanlarin sayisinin
neredeyse iki katina ¢iktig1 ve bu artisin Mayis 2020'nin sonunda Dogu
Ege adalarinda polis hiicrelerinde gozetim altinda bulunanlarin sayisi

icin de gegerli oldugu belirtilmektedir®.

% AIDA, Greece 2019, 152.

% 1bid., 153.

% GCR and OXFAM: Diminished, Derogated, Denied How the Right to Asylum in
Greece is Undermined by the Lack of EU Responsibility Sharing, Greek Council
for Refugees and Oxfam Briefing, 2 July 2020, s. 10, https://oxfamilibrary. openre-
pository.com/bitstream/handle/10546/621011/bp-diminished-derogated-denied-greece-
refugees-020720-en.pdf?sequence=1&isAllowed=y  (Erisim Tarihi: 20.07.2020);
Ayrica bkz., Global Detention Project (GDP) and Greek Council for Refugees
(GCR): Joint Submission to the Working Group on Arbitrary Detention in Preparation
for its Mission to Greece in December 2019, 2019, s. 6, https://www.
globaldetentionproject.org/joint-submission-to-the-working-group-on-arbitrary-
detention-greece (Erisim Tarihi: 20.06.2020).

% lbid.
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Gogmen erisim noktalarinda uygulanan "cografi sinirlama" uygulamasi®
da AB - TR Mutabakatinin bir yansimasi olarak degerlendirilebilir. iltica

Dairesi Mudiriniin®

, Haziran 2017'de aldig1 karar uyarinca, siginmaci-
lar bulunduklar1 adalar1 (gogmen erisim noktalarini) terk etmelerini en-
gelleyen cografi bir kisitlamaya tabi tutuldu'®. Bu karar daha sonra Yu-
nanistan Miilteciler Konseyi'nin (GCR) ag¢tig1 dava iizerine Yunan Da-
nistay1 tarafindan 17 Nisan 2018'de iptal edildi, ancak ii¢ giin sonra, 20
Nisan 2018'de Yunanistan Iltica Dairesi (GAS) kisitlamay1 eski haline
getiren yeni bir karar yaymnladi’®?. Daha sonra Ocak 2020'de, gocmen
erisim noktalarindaki cografi kisitlamanin devam etmesini saglayan yeni
bir diizenleyici cergeve yiiriirliige girdil®. AIDA'nin (Siginmaci Bilgi
Veritabani) 2019 Yunanistan Raporu, gé¢men erisim noktalarindaki cog-
rafi kisitlamanin hem Polis hem de GAS tarafindan uygulandigini gos-
termektedir. Yeni gelen her kisiye, geri kabul prosediiriine dayali bir
siir dig1 etme karar ile birlikte kisinin ilgili aday1 terk etmemesini ve
iltica bagvurusu i¢in ikinci asamada olumsuz bir karar verilene kadar
belirlenen RIC'de kalmasini miimkiin kilan sinir dis1 etme kararinin erte-
lenmesi karar1 da verilmektedir'®. Birinci ve ikinci asamada iddialar
kabul edilemez bulunan veya reddedilen siginmacilarin agirlikli olarak

gozetim altinda tutulmasi, Tirkiye'ye yonelik olarak planlanan siir dis

islemlerini kolaylastirma ve giivence altina alma ¢abasi i¢in baglatilmis

% Bkz., AIDA, Greece 2019, 37; Ziebritzki, Freedom of Movement.

100 Asylum Service Director Decision 10464, Gov. Gazette B 1977/7.06.2017 cited in
AIDA, Greece 2019, 145 (fn. 647).

101 Ziebritzki, Freedom of Movement; Alpes - Tunaboylu - van Liempt, 5.

102 Ziebritzki, Freedom of Movement.

103 AIDA, Greece 2019, 21.

104 AIDA, Greece 2019, 144, 145.
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olabilir'®, Ayrica, sigmmacilarin genellikle uzun bekleme siireleri ile
ugragsmak zorunda kaldiklar1 ve gd¢men erisim noktalarindaki prosediir-
lerin ¢ok uzun stirmesi nedeniyle, bagvuru sahiplerinin belirsizlik i¢inde

birakildig: da belirtilmektedir'%,

[ltica basvurularmin ele alinmasina ydnelik cografi kisitlama (sinirlama),
g0Ozetim altina alma politikasi / kosullart ve uzun degerlendirme prose-
diirleri, yalnizca kisi 6zgiirliigii ve hareket 6zgiirliigi haklarinin keyfi
olarak kisitlanmasina iliskin endiselere yol agmakla kalmaz, %" ayn1 za-
manda gé¢men erisim noktalarindaki asir1 kalabalik, kotii yasam kosul-
lar1 ve temel ihtiyaclara ve giivenlige erisimdeki eksikliklerden dolay1

iskence, insanlik dis1 ve asagilayict muamele yasagina uymama riskini

105 Jlias, A. - Leivaditi, N. - Papatzani, E. - Petracou, E.: Border Management and
Migration Controls in Greece, RESPOND Working Papers, Paper 2019/22, July
2019, s. 56, https://www.respondmigration.com/wp-blog/2019/2/15/comparative-
dataset-on-migration-border-management-and-migration-controls-greece  (Erigim
Tarihi: 20.06.2020).

106 Tazzioli, M.: Containment Through Mobility: Migrants’ Spatial Disobediences and
the Reshaping of Control Through the Hotspot System, Journal of Ethnic and Mig-
ration Studies, 2018, C. 44, S. 16, s. 2770; Tunaboylu - Van Liempt, 2; GCR and
OXFAM, 2; ayrica bkz. Birlesmis Milletler insan Haklar1 Yiiksek Komiserligi
(OHCHR): UN Special Rapporteur on the Human Rights of Migrants Concludes
His Follow-up Country Visit to Greece, (Country Visit), 16 May 2016,
https://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=19972
&LanglD=E (Erisim Tarihi: 22.06.2020). 2020 yilinda Yunanistan'a gelen sigin-
macilarin bagvurularimin kayit ve incelemesinin IPA tarafindan onceliklendirildigi,
ancak Ocak 2020'den 6nce gelen siginmacilarin belirsizlik iginde kaldigi belirtilme-
lidir.:; GCR and OXFAM, 2.

107 Bkz., OHCHR: Working Group on Arbitrary Detention: Preliminary Findings from
its visit to Greece (2-13 December 2019), https://www.ohchr.org/EN/News Events/
Pages/DisplayNews.aspx?NewsID=25421&LangIlD=E (Erisim Tarihi: 20.06.2020);
ayrica bkz., Pichou, M.: Reception or Detention Centres? The Detention of Migrants
and the EU ‘Hotspot’ Approach in the Light of the European Convention on Human
Rights, Critical Quarterly for Legislation and Law, 2016, C. 99, S. 2, s. 114-131.
Yunan hukukuna gore, uluslararasi korumaya bagvuranlarin dolagim 6zgurliklerini
kisitlayan kararlara itiraz etme haklar1 vardir, ancak bu hukuk yolunun uygulamada
mevcut olmadigi belirtilmektedir: AIDA, Greece 2019, 144,
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de beraberinde getirir'® Avrupa Insan Haklar1 Mahkemesi (ECtHR),
AB - TR Mutabakatinin uygulanmasinin hemen ardindan Mahkeme onii-
ne gelen iki davada, Avrupa Insan Haklar1 Sozlesmesinin (ECHR) 5.
maddesinde diizenlenmis olan 6zgiirlik ve giivenlik hakkina yonelik
ihlaller tespit etti. Mahkeme, Kaak ve Digerleri / Yunanistan'® davasin-
da, digerlerinin yani sira, "sinir dis1 etme kararlarinin geregi gibi yerine
getirildiginden emin olmak icin basvuranlara ¢ok az hukuki yardim sag-
lanmis ya da hi¢ verilmemis olmasi1 nedeniyle ECHR'min 5 (4). maddesi-
nin ihlal edildigi anlasilmistir" seklinde karar vermistir. Dahasi, "Mah-
keme, hukuki bilgilendirmenin kapsaminin muglak oldugunu ve acgik bir
gonderme olmaksizin bir idare mahkemesine sadece ylizeysel bir sekilde
atifta bulunuldugunu kaydetmistir"*'°. Daha 6nce JR ve Digerleri / Yu-

nanistan davasinda'!

, Mahkeme, g6zetim altina alma nedenleri ve bun-
lara itiraz etme olanaklar1 hakkinda bagvuranlara verilmesi gereken bil-
ginin eksikligine dayanarak ECHR'nin 5 (1). maddesinin ihlal edildigini
belirlemistir''?. ECtHR, bu iki davada, ECHR'nin 3. maddesine (iskence,
insanlik dis1 ve asagilayict muamele yasagi) iliskin, bagvuranlarin goze-

tim altinda kaldig1 gé¢men erisim noktalarimin kosullar1 ve gozetim al-

tinda tutma hallerinin keyfi mahiyeti acisindan ihlaller tespit etmemistir.

108 Alpes - Tunaboylu - van Liempt, 5; Papatzani, et.al., Reception, 29; ayrica bkz.
OHCHR, Country Visit.

109 Kaak and Others v. Greece, App. No. 34215/16, 03 October 2019 (HUDOC veri
tabaninda sadece Fransizca olarak mevcuttur).

110 Cited in European Legal Network on Asylum (ELENA): ELENA Weekly Legal
Update, 4 October 2019, https://mailchi.mp/ecre/elena-weekly-legal-update-4-
october-2019#2 (Erisim Tarihi: 20.06.2020).

111 JR and Others v. Greece, App. No. 22696/16, 25 January 2018 (HUDOC veri taba-
ninda Fransizca, Yunanca ve Almanca olarak mevcuttur).

112 ECtHR: Press Release, ECHR 029(2018), 25.01.2018, https://hudoc. echr.coe.
int/eng-press#{"fulltext":["22696/16"]} (Erisim Tarihi: 20.06.2020).
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Pjinenburg'un da belirttigi gibi, AB - TR Mutabakati ¢ercevesinde ger-
ceklesen uygulamanin devam ettirilmesi, siginmacilarin simdiye kadar
uzun siire boyunca gozetim altinda kalmis olmasi ve Mahkeme tarafin-
dan bahsi gecen iki davada dikkate alinan "acil kosullara" iliskin Yuna-
nistan'daki go¢ akisindaki istisnai ve keskin artisin gelecekte gegerli ol-
mayabileceginden dolay1 farkli sonuglara yol acabilir''®, Nitekim goc-
men erisim noktalarindaki sayilar endise verici bir seviyeye ylikselmeye

devam etmektedir. AIDA'nin 2019 raporuna gore;

"31 Aralik 2019 itibariyla Dogu Ege adalarinda 41.899 kisi bulunuyordu,
bunlardan 305'i polis hiicrelerinde ve Geri Gonderme Oncesi Gozetim Al-
tina Alma Merkezlerinde (PRDC) tutulmaktaydi. RIC ve diger tesisler da-
hil kabul tesislerinin nominal kapasitesi 8.125 Kisilikti. RIC tesislerinin
(g6¢men erisim noktalar) nominal kapasitesi 6.178 iken, 38.423 kisi bu-

rada ikamet ediyordu4.”

RIC'lerin (gé¢men erisim noktalarinin) isletim baslangici, kapasitesi ve

dolulugu asagidaki tabloda gosterilmektedir:

Gocmen Erisim Isletim Baslangia ~ Kapasite Doluluk
Noktasi

Midilli Ekim 2015 2.840 18.615

113 Pijnenburg, A.: J.R. and Others v. Greece: What Does the Court (not) Say about the
EU-Turkey Statement?, 21 February 2018, Strasbourg Observers, https:// strasbour-
gobservers.com/2018/02/21/jr-and-others-v-greece-what-does-the-court-not-say-
about-the-eu-turkey-statement/ (Erisim Tarihi: 20.06.2020).

114 AIDA, Greece 2019, 153.
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Sakiz Subat 2016 1.014 5.782
Sisam Mart 2016 648 7.765
lleryoz Mart 2016 860 2.496
Istankdy Haziran 2016 816 3.765
Toplam - 6.178 38.423

Tablo 1: 31 Kasim 2019 itibariyle gdgmen erisim noktalarmin isletim baslangici,

kapasiteleri ve doluluk oranlar1

Kaynak: National Coordination Centre for Border Control, Immigration and Asylum,
Situation as of 31 December 2019, https://bit.ly / 2vWqvAr , cited in Greek Council for
Refugees (GCR): Reception and Identification Procedure The European Union policy
framework: ‘hotspots’, Asylum Information Database (AIDA),
https://www.asylumineurope. org / reports / country / greece / asylum - procedure /

access - procedure - and - registration / reception - and (Erisim Tarihi: 17.07.2020).

Etkili bagvuru olasihigini da igeren adil ve etkili bir suregle korumaya
erisim, AB - TR Mutabakatina tabi siginmacilar i¢in uygulanan prosediir
nedeniyle gogmen erigim noktalarindaki bir diger sorunlu konudur. AB -
TR Mutabakatinin yayinlanmasinin ardindan hizli sinir prosediirii (FBP)
yiirlirliige girmis ve go¢men erisim noktalarinda uygulanmaya baglan-
mustir. FBP uygulamasi baslangigta 4375 / 2016 sayili Kanunun (K 4375
/ 2016) bir onceki 60(4). maddesine dayaniyordu. K 4375 / 2016, EU -

TR Bildirisi'nin ardindan acil bir prosediirle yiiriirliige girmistir ve ku-

DEHUKAMDER - Cilt: 3/ Say:: 1/ Yil: 2020, s. 167 - 260



OZTURK 205

rumsal cercevede, ilk kabul prosedurlerinde, iltica prosediriinde, ulusla-
rarast korumadan yararlananlarin ¢alisma haklarinda ve Yunanistan'daki
miilteci akislarinin yonetiminde dnemli sayida degisiklik getirmistir!!®.
Yasa, bazi durumlarda FBP'nin istisnai olarak uygulanabilmesini sagla-
mistir; prosediiriin uygulanmasi, Kanunun yayinlanmasindan itibaren 6
ay1 gecmeyecek sekilde diizenlenmisti ve Igisleri Bakani ve Idari Yapi-
lanma Bakaninin karari ile 3 ay daha uzatilabilirdi. Ancak prosedirin
uygulama siiresi, 2019 yil1 sonuna kadar yapilan degisikliklerle birkag
kez daha uzatildi1!®. IPA ise, s6z konusu prosediriin 2019'un bitiminden
sonra da devam etmesini saglamistir!*’. FBP'nin temel 6zelliklerini dii-
zenleyen IPA'nin 90 (3). maddesinin K 4375 / 2016'nin bir 6nceki 60
(4). maddesinden 6nemli 6l¢iide farkli olmadig: belirtilmektedir. Belirti-
len bir fark, IPA'nin, K 4375 / 2016'nin soz konusu hiikmiiniin aksine
FBP'ye istisnai bir prosediir olarak atifta bulunmamasidir'!®, Ayrica,
yeni Kanunda izlenen gézetim altina alma politikasina gelince, IPA'nin
ve daha sonraki degisikligin, bu tedbirin'!® istisnai niteligini géz ardi
ederek, karma goc akislarini yonetmek icin idari gozetimin varsayilan
kural olmasini sagladigi ve FBP i¢in de ayni durumun gegerli oldugu

belirtilmektedir.

115 AIDA: Greece: Asylum Reform in the Wake of EU-Turkey Deal, 04.04.2016,
https://www.asylumineurope.org/news/04-04-2016/greece-asylum-reform-wake-eu-
turkey-deal (Erigim Tarihi: 20.06.2020).

118 Degisiklikler dahil olmak iizere Yunan hukukundaki ana mevzuat igin bkz., GCR:
Overview of the Legal Framework Greece, Asylum Information Database (AIDA),
https://www.asylumineurope.org/reports/country/greece/overview-legal-framework
(Erigim Tarihi: 17.07.2020).

17 Bu bilgi icin bkz., AIDA, Greece 2019, 92, 93.

118 pid., 92; GCR and OXFAM, 13.

119 GCR and OXFAM, 2, 3; GDP and GCR, 5.
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FBP'nin basvuru sahiplerine ilk basvurulart yapmalari ve olumsuz karar-
lara itiraz etmeleri i¢in kisa siireler 6ngordiigli gergegi goz Oniine alindi-

120 etkili bir ¢oziime erismeyi riske attig1 ifade edilebilir'?*. Her ne

ginda
kadar, bagvuru sahipleri igin getirilen itiraz ve temyiz siireleri kisa bir
zaman aralig1 ile sinirlandirilmis olsa da FBP kapsamindaki tiim usuliin
ortalama olarak uzun bir siire aldig1 bilinmektedir. AIDA’nin 2019 Ra-

poru’nda belirtildigi iizere,

“Tam kayit ile hizli sinir prosediirii kapsaminda ilk agama kararinin ve-
riimesi arasindaki ortalama stire 2019'da 228 glind(, diger bir deyisle, 7

aydan fazla bir stireydi'22.”

Ayrica, K 4686 / 2020'nin 13 (1). Maddesi ile degistirilen IPA'nin 81.
Maddesine gore, Ocak 2020 sonu itibariyle Yunan hukukunda zimni bir
geri ¢gekme ile prosediiriin durdurulmast miimkiin héle gelmistir. Degi-
siklik uyarinca, 'basvuru sahibinin yetkililerle isbirligi yapma yiikiimlii-
liigiine uymamasi' (bagvuru i¢in) zimni geri ¢ekme nedeni olarak kabul

edilmektedir'?, Siginmacilarim, asir1 kalabalik ve / veya bilgi eksikligi

120 TP A'nin 90 (3) (c) maddesine gore, “Iltica Dairesi 7 giin icinde bir ilk derece karari
alacaktir; olumsuz bir karara en geg¢ 10 giin icerisinde itiraz edilebilir; itirazin in-
celenmesi 4 giin i¢inde yapulr. Temyize giden taraf, durusmaya ¢ikmasi veya ek ka-
nit sunmast icin 1 giin icinde bilgilendirilir. Ikinci derece karart 7 giin icinde veri-
lecektir”, cited in AIDA, Greece 2019, 93.

21 UN Human Rights Council: Report of the Special Rapporteur on the Human Rights
of Migrants on His Mission to Greece, Thirty-fifth Session, Agenda item 3, 6-23
June 2017, paras. 78, 82, https://reliefweb.int/sites/reliefweb.int/files/resources/
G1709841.pdf (Erisim Tarihi: 20.06.2020); GCR and OXFAM, 5, 13 ve 14.

122 AIDA, Greece 2019, 93.

123 1bid., 225.
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nedeniyle goriismelerini kagirdiklari durumlar oldugu ve bu durumun

zimni geri ¢ekme olarak kabul edildigi de bildirilmektedir!?*,

FBP'ye ilk asamada devlet tarafindan finanse edilen adli yardim saglan-
madigindan adli yardima erisimde eksiklikler oldugu da bildirilmektedir;
bu asamadaki hukuki yardim, ¢ok sayida sigimmaciy1 kapsamak icin ye-
tersiz olan kapasiteye dayali olarak yalnmizca STK'lar tarafindan saglan-

125

maktadir'?®. Ote yandan, ikinci asamada, devlet tarafindan finanse edilen

ve adli yardim saglayabilen avukatlarin sayis1 da oldukca sinirlidir!?®,
Hukuki yardima erigimin yani sira, terciimeye erisim de sikintili bir ko-
nudurt?’. Mayis 2020'de K 4686 / 2020 tarafindan IPA'da yapilan degi-
siklikler uyarinca, bir sigimma basvurusu, basvuranin mense tlkesinin

resmi diliyle yapilan bir goriismenin ardindan, o dili a¢ik ve 6z bir sekil-

124 GCR and OXFAM, 12.

25 pid., 101; GCR and OXFAM, 3, 14.

126 «3]1 Aralik 2019 tarihi itibariyle istatistiklere gére, deviet tarafindan finanse edilen
adli yardim programi kapsaminda avukatlar siciline kayith, Dogu Ege ve Rodos 'un
bes adasinda uygulanan hizli simir prosediiriine itiraz edenlere, itiraz agamasinda
adli yardim hizmeti veren toplam 5 avukat bulunuyordu. Daha detayli olarak, Mi-
dilli'de bir, Sakiz Adasi'nda bir, fstankb'y "de bir ve Rodos'ta iki avukat vardi. 31
Aralik 2019 itibariyle, Ileryoz ve Sisam adasinda, en ¢ok siginmactya sahip iki ada-
dan biri, devlet tarafindan finanse edilen adli yardim programi kapsaminda hi¢cbir
avukat mevcut degildi. 31 Aralik 2019 tarihinde yayinlanan Iltica Dairesi'nin kara-
r1 ile adalara ikinci derecede ticretsiz adli yardim saglamak iizere 9 avukat atandi.
Bu avukatlar, ikinci derecede devlet tarafindan finanse edilen adli yardim programi
kapsaminda su sekilde iicretsiz adli yardim saglamak iizere atanmislardir: Midil-
li'de 2 avukat, Sisam’da 1 avukat, Sakiz Adasi'nda 1 avukat, Istankoy’de 1 avukat,
Rodos'ta 2 avukat’: AIDA, Greece 2019, 101.

“Kasim 2019'da Midilli'de adli yardim saglayan STK'lar, Moria “gé¢men erigim
noktasi1” kampinda sinir disi edilmek iizere gozaltinda tutulan Sahra Alti Afrika iil-
kelerinden gelen 28 siginmacinin herhangi bir goriismeye alinmadan siginma talep-
leri hakkinda olumsuz bir karar alindigini tespit etti. (...) Reddedilme sebebi, kendi
dilleri i¢in terciiman bulamama olarak belirtildi.”: OXFAM and GCR: No Rights
Zone, Oxfam and Greek Council for Refugees Briefing Paper, December 2019, s. 6,
https://www.oxfamfrance.org/wp-content/uploads/2019/12/Oxfam-GCR-Briefing-
Paper-No-Rights-Zone-.pdf (Erigim Tarihi: 20.06.2020).
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de anlayip anlamadiklarina bakilmaksizin reddedilebilir veya miilakat
yapilmadan basvuru reddedilebilir (eger bagvuru sahibi miilakat1 mense
iilkesinin resmi dilinde yapmak istemiyorsa)!?®. Miilakat yapilmadan
veya bagvuru sahibinin kendisini etkili bir sekilde ifade etmesine imkan
tanimadan bir siginma basvurusunun reddedilmesi, ne APD'nin*?° ilgili
hiikiimleriyle tutarlidir ne de etkili bagvuru hakki ve geri géndermeme
ilkesi agisindan uluslararasi insan haklarma uygundur®*°. Ayni sey, FBP
sirasinda adli yardim eksikligi i¢in de sdylenebilir. ECtHR, MSS / Bel-
¢ika ve Yunanistan davasinda, siginmacilari hukuki danigmadan etkin
bir sekilde mahrum birakan terciiman eksikligi ve hukuki yardim eksik-
ligi gibi yetersizliklerin sigmmacilar etkiledigine isaret etmektedirsL,
Mahkeme, adli yardim sistemi i¢in hazirlanan listedeki avukat eksikligi-
nin, uygulama sirasinda sistemi etkisiz hale getirdigini belirtmektedir'®2,
Mahkeme, bu durumun ayni zamanda hukuk yoluna erisimi aksatan bir
engel olabilecegini ve s6z konusu halin, dzellikle sigimmacilar s6z konu-
su oldugunda ECHR'nin 13. maddesinde yer alan etkili bagvuru hakki

kapsamina girdigini ifade etmektedir3,

FBP'nin adil ve etkili bir siginma prosediiriine erisimi riske atma agisin-

dan bir diger 6nemli 6zelligi, siginmacilarin uyruklarina gore statiilerinin

128 OXFAM and GCR, 3; GCR: GCR’s Comments on the Draft law Amending Asy-
lum Legislation, (Comments), 27 April 2020, https://www.gcr.gr/en/news/press-
releases-announcements/item/1434-gcr-s-comments-on-the-draft-law-amending-
asylum-legislation (Erisim Tarihi: 20.06.2020).

Kisisel goriismeye iliskin glivenceler i¢in, APD'nin 14. ve 15. maddelerine bkz.

130 GCR, Comments; Ineli-Ciger, 135.

181 MSS v. Belgium and Greece, App. No. 30696/09, 21 January 2011, para. 301.

132 MSS v. Belgium and Greece, para. 319.

133 bid.
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taninma oranlar1 nedeniyle ayrimcilia dayanan bir uygulamadir. AB -
TR Mutabakatinin uygulanmasinin ardindan, K 4375 / 2016'nin 60 (4).
Maddesi, IPA'nin 90 (3). Maddesi ile degistirilerek bu farkli muameleyi
miimkiin kilmistir. 2019 yilinda yapilan uygulamaya gore, Suriyeli si-
ginmacilar tarafindan yapilan basvurular, giivenli {iciincii iilke kavrami-
na gore kabul edilebilirlik temelinde incelenirken, % 25'in altinda tanin-
ma oranina sahip iilkelerden gelen ve Suriyeli olmayan siginmacilarin
basvurulart sadece esasa gore incelenmekte ve % 25'in lizerinde taninma
oranina sahip lilkelerden gelen Suriyeli olmayan siginmacilarin bagvuru-
lar1 hem kabul edilebilirlik hem de esasa gore incelenmektedir'®*. Bu
prosediiriin etkili ve adil bir siginma siirecinden ziyade geri doniislere
oncelik verdigi agiktir; nitekim, bu tiir bir iltica yonetiminin, iltica tani-
ma oranlarini muhtemelen diisiirecegi de belirtilmistir'®®. Bunun yamn
sira, bu uygulamanin bir sonucu olarak, son derece yiiksek taninma oran-
larina sahip olan Suriyeliler, "Yunanistan'da koruma mi alacaklarini yok-
sa Turkiye'ye mi gonderileceklerini bilmeden bir belirsizlik icinde tutul-

maktadirlar'8.

FBP sirasinda, AB - TR Mutabakatina tabi yliksek taninma oranlarina
sahip si@inmacilara giivenli tclincii tlilke kavraminin uygulanmas: da,
hem Tirkiye'nin AB hukuku ve / veya Yunan hukuku®*’ tarafindan belir-
lenen giivenli tigiincii lilke kriterlerini karsilayip karsilayamadigir c¢ok
tartismal1 bir konu oldugundan hem de IPA tarafindan getirilen tartisma-
I1 hiikkiimlerden dolay1 yasal agidan problemli olarak goériilmektedir. Yu-
nan hukukundaki gutvenli tgunct Ullke kriterleri, daha 6nce K 4375 /

134 AIDA, Greece 2019, s. 93, 94 and 139; ayrica bkz., Alpes - Tunaboylu - van Liempt, 2.
135 Alpes - Tunaboylu - van Liempt, 3.

136 |bid., 2.

187 Yukaridaki 45 numarali nota bkz.
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2016'n1n 56 (1). maddesinde diizenlenmistir ve cogunlukla®®® IPA 86 (1).
maddesinde tekrarlanmistir’®®. Ancak, IPA ayrica, Ortak Bakanlik Kara-
rina dayali olarak giivenli iigilincii iilkelerin bir listesinin olusturulmasina
imkan saglamistir. IPA'nin 86 (2). maddesine gore, ulusal listede genel
olarak guvenli tcunct bir lke olarak ilan edilmedikce, kriterlerin belir-
lenmesi agisindan her vaka icin ayri bir degerlendirme yapilmas: ge-
rekmektedir. Herhangi bir kapsamli degerlendirme ve itiraz etme olasili-
g1 olmaksizin {iglincii bir tilkenin "otomatik olarak etiketlenerek™ giivenli
sayllmasin1 miimkiin kilan genel bir liste olusturma imkani, STK'lar ve
BMMYK tarafindan elestirilmektedir’*®. Elbette, bu tiir bir uygulama,
APD'! kapsaminda saglanan giivencelerle tutarli olmayacak ve etkili bir

hukuk yoluna erisim hakkina ve geri gondermeme ilkesine uyumu riske

138 Yeni yasa ayrica 86 (1) (f) maddesi kapsaminda ayrmtili "baglant1 kriterleri" de
saglamistir.

Bu kriterlere gore: “Basvuramin yasami ve 6zguirliigii irki, dini, uyrugu, belirli bir
sosyal gruba iiyeligi veya siyasi goriisii nedeniyle tehdit altinda degildir; bu iilke
Miilteci Sozlesmesine uygun olarak geri géndermeme ilkesine saygi duyar; APD
141/2013 Madde 15'e gire basvuru sahibinin ciddi zarar gorme riski yoktur; iilke,
uluslararasi hukukta tanmimlandigi iizere, bagvuranin iskenceye veya zalimce, insan-
lik dist veya asagilayict muameleye veya cezaya maruz kalma riskinin bulundugu
bir Ulkeye gonderilmesini yasaklar, miilteci statiisii i¢in basvurma imkani ve basgvu-
ramin miilteci olarak kabul edilmesi durumunda Miilteci Sozlesmesi uyarinca koru-
ma alma imkani vardir; ve bagvuru sahibinin o tilkeyle bir baglantist olmast duru-
munda, basvuru sahibinin iilkeye taginmasi makul olacaktr”: AIDA, Greece 2019,
127, 128.

Refugee Support Aegean (RSA): RSA Comments on the International Protection
Bill, October 2019, s. 5, https://rsaegean.org/wp-content/uploads/2019/10/RSA
Comments_IPA.pdf (Erisim Tarihi: 20.06.2020); GCR: GCR’s Comments on the
Draft Bill ‘on International Protection’, 23 October 2019, https://www.gcr.gr/ me-
dia/k2/attachments/GCR_on_bill_about_International_Protection_en.pdf
(20.06.2020); UNHCR: UNHCR Comments on the Law on ‘International Protec-
tion and Other Provisions’, (Comments), 12 June 2020, s. 17, https://www.
refworld.org/publisher, UNHCR,,,5ee3590e4,0.html (Erigsim Tarihi: 15.07.2020).

141 APD’nin 38 (2). Maddesine bkz.; ayrica bkz., UNHCR, Comments, 17.
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atacaktir'®?. Ilias ve Ahmed / Macaristan davasinda ECtHR sunu belirt-
mektedir:

“Sozlesme (ECHR), Sozlesmeci Devletlerin siginmacilar icin glivenli ol-

dudu varsayilan tlkelerin listelerini olusturmasini engellemez. (...) Bu-

nunla birlikte Mahkeme, belirli bir Glkenin, bir siginmaciya iligkin verilen

kararlar agisindan 'glvenli* olduguna dair herhangi bir varsayimin, bas-

langicta Ulkenin ilgili kosullarinin ve 6zellikle iltica sisteminin bir analizi ile

yeterince desteklenmesi gerektigini dlisinmektedir'43.”

Mahkeme, Gc¢tncl bir tlkenin glvenlik karinesinin benimsenmesine yol
acan karar alma siirecinin, siginma islemlerine etkili erisim eksikligi
riskinin, geri gonderme riski de dahil olmak {izere kapsaml bir deger-
lendirmesini icermesi gerektigini tekrar belirtmektedir'*. Mahkemenin
atifta bulundugu degerlendirme, yalnizca ilgili ii¢iincii lilkenin yasal
cercevesine dayanmamali, ayn1 zamanda o iilkenin yetkililerinin siginma
konusundaki mevzuatlarin1 uygulama sekillerinin teyit edilmesini de

icermelidirt®®,

Yunanistan ile Tiirkiye!*® sinirlar1 arasinda yasanan olaylarin ardindan

Yunanistan, tiim sigimma bagvurularini1 bir ay siireyle askiya aldi. Bu

142 RSA, 4, 5; AIDA, Greece 2019, s. 128; UNHCR, Comments, 17.

143 |lias and Ahmed v. Hungary, App. No. 47287/15, 21 November 2019, para. 152.

144 1bid., para. 154.

145 See, MSS v. Belgium and Greece, para. 359; llias and Ahmed v. Hungary, para. 141.

146 28 Subat'ta Tiirkiye'nin Suriye'den yeni bir akin gelecegi korkusuyla Yunanistan'a
geemek isteyenleri engellemeyecegi aciklamasinin ardindan Yunanistan'in sert tep-
ki gostermesi iizerine binlerce gd¢men Yunanistan ile Tiirkiye sinirlar1 arasinda si-
kistt. Yunan giivenlik giiclerinin gé¢men hareketini bastirmak i¢in goz yasartici
gaz, tazyikli su, plastik mermi ve ger¢ek mithimmat kullanim1 gibi ciddi olaylar bil-
dirildi. Tirkiye'den Yunanistan'a girmeye ¢alisan iki gogmenin vurularak o6ldiiriil-
diigii bildirildi. Yunan makamlari, giivenlik gii¢lerinin sinirda gégmenleri 61diirdii-
gii yoniindeki bu tiir suglamalar1 siddetle reddettiler ve gergek mithimmat kullani-
min1 reddettiler. Yunan yetkililer 50.000 civarinda gé¢meni 'savusturabildiklerini'
belirtirken, Tirk yetkililer 153.320 go¢menin Yunanistan'a gectigini belirtti. Bu
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askiya almanin yasal dayanagi, Yunan makamlar tarafindan g¢ikarilan

147

Acil Durum Mevzuat Karari idi**’. Askiya alma uygulamasinin ardindan

Mart 2020'de Yunanistan'a diizensiz giris yapan Ugiincii iilke vatan-
daslar tutuklandi ve bu kisilerin bir kisminin “yasadis1 giris” nedeniyle

148

yargilandig bildirildi'*®. Iltica basvurularinn askiya alinmasi uygulama-

s1, AB hukuku'® ve uluslararasi hukuk (miilteci / insan haklari) ile

kriz, Tiirkiye'nin corona viriis tehdidi lizerine gégmenleri sinirdan uzaklastirmasiyla
Covid-19 salgimmi ile sona erdi: GO¢ Arastirmalari Dernegi (GAR): Tirkiye-
Yunanistan Simirinda Neler Oldu?, 27 Subat-27 Mart 2020 Haber Derlemesi (Ha-
zirlayan: Firat Coban), https://gocarastirmalaridernegi.org/attachments/article/160/
turkiye-yunanistan-sinirinda-neler-oldu..pdf (Erisim Tarihi: 04.08.2020); Human
Rights Watch: Greece: Violence Against Asylum Seekers at Border, https://
www.hrw.org/news/ 2020/03/17/greece-violence-against-asylum-seekers-border
(Erisim Tarihi: 04.08.2020); Reuters: Two Migrants were Killed at Turkey-Greece
Border: Amnesty, https://www.reuters.com/article/us-eu-migrants-turkey/ two-
migrants-were-killed-at-turkey-greece-border-amnesty-idUSKBN21L22D  (Erisim
Tarihi: 04.08.2020); DGMM: Press Release, 15.05.2020, https://www.goc.gov.tr/
basin-- aciklamasi (Erigim Tarihi: 04.08.2020); VOA: Greece Blocks Iranian From
Plotting to Arm Asylum Seekers, https://www. voanews.com/europe/greece-blocks-
iranian-plotting-arm-asylum-seekers (Erisim Tarihi: 04.08.2020).
147 AIDA, Greece 2019, 19.
148 |bid., 52; HIAS: Press release issued by HIAS on 6 July 2020 cited in Deportation
Monitoring Aegean, Hias Greece: Criminal charges pressed against the asylum see-
kers who arrived in Lesvos in March 2020, (Press Release), https://dm-
aegean.bordermonitoring.eu/2020/07/19/hias-greece-criminal-charges-pressed-
against-the-asylum-seekers-who-arrived-in-lesvos-in-march-2020/ (Erisim Tarihi:
04.08.2020).
Bu tiir elestiriler i¢in bkz., Amnesty International: Greece: In humane asylum mea-
sures will put lives at risk, 2 March 2020, https://www.amnesty.org/
en/latest/news/2020/03/greece-inhumane-asylum-measures-will-put-lives-at-risk/
(Erisim Tarihi: 28.07.2020); Human Rights Watch: Greece: Grant Asylum Access
to New Arrivals, 20 March 2020, https://www.hrw.org/news/2020/03/20/greece-
grant-asylum-access-new-arrivals (28.07.2020); UNHCR: UNHCR Statement on
the Situation at the Turkey-EU Border, 02 March 2020, https://www.unhcr.org
/news/press/2020/3/5e5d08ad4/unhcr-statement-situation-turkey-eu-border.html
(Erigim Tarihi: 28.07.2020); OXFAM: New Greek Law Reneges on Right to Asy-
lum, 26 March 2020, https://www.oxfam.org/en/press-releases/new-greek-law-
reneges-right-asylum (Erisim Tarihi: 28.07.2020); Greek National Commission for
Human Rights (GNCHR): GNCHR Statement: Reviewing asylum and Immigration
policies and safeguarding human rights at the EU borders, 05.03.2020,
https://ccdh.public.lu/dam-assets/fr/actualites/2020/GNCHR-STATEMENT-
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uyumsuz oldugu igin son derece elestirilmistir’>°*!, S6z konusu Kararin
siiresi 7 Nisan'da doldu ve Gog ve Iltica Bakanligi basmn ofisi, askiya
alma siiresi i¢cinde gelen tiim siginmacilarin iltica prosediiriinden gecebi-

lecegini belirten bir agiklama yapt1°2,

Yunanistan Vatandaglar1 Koruma Bakanligi'min kaynagina dayanan
BMMYK verilerine gore, Nisan 2016 - 31 Ocak 2020 tarihleri arasinda,
2.054 kisi AB - TR Mutabakati ¢er¢evesinde Yunanistan'dan Tirkiye'ye
iade edildi'®®. Bunlarmn gogunlugu Pakistan vatandaslar1 (% 36), ve taki-
ben Suriyelilerdi (% 18). Istatistikler asag1 yonlii bir trendi isaret etmek-
tedir; 2016 yilinda 801 kisi iade edilirken, 2019'da iade sayisi 195'e
diismiistiir’™*. Iade nedenlerini gdsteren istatistikler asagidaki tablodan

gorulebilir:

Borders.pdf (Erisim Tarihi: 28.07.2020); Open Letter by 85 Organizations Regar-

ding Rights Violations of Refugees, 06 March 2020, https://www.hrw.org/

news/2020/03/06/open-letter-85-organizations-regarding-rights-violations-refugees

(Erigim Tarihi: 28.07.2020).

AB hukukuna yonelik elestiriler, 6zellikle geri gondermeme ilkesine uyumu sagla-

yan TFEU'nun 78 (1). maddesi ve bu hakki diizenleyen AB Temel Haklar Sarti'nin

18. maddesi ile Uye Devletlerin geri gdndermeme ilkesi ve uluslararasi korumaya

iligkin yiikiimliiliklerine uyma sart1 kogsan Schengen Sinirlart Kanunu’nun ilgili hii-

kiimleri ve 1951 Sozlesmesi'ndeki tutarsizliklara odaklanmaktadir.

Uluslararas1 miilteci hukuku ve insan haklari hukukuna yapilan elestiriler cogunluk-

la, Insan Haklar1 Evrensel Beyannamesi'nin 14. Maddesinde belirtilen siginma hak-

ki, 1951 Sozlesmesinin 33. maddesinde Ongoriillen geri gondermeme ilkesi,

ECHR’nin 3. Maddesi kapsaminda belirtilen iskence yasagi, insanlik dis1 ve asagi-

layici muamele yasagi ve ECHR’nin 13. maddesinde belirtilen etkili bagvuru hak-

kindaki tutarsizliklara yoneliktir.

152 Ibid., 52; HIAS, Press Release.

158 UNHCR: Returns from Greece to Turkey, 31 January 2020, https://data2.unhcr.
org/en/documents/download/74125 (Erisim Tarihi: 20.06.2020).

154 Veriler hakkinda bilgi igin bkz., Ibid.
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Reason for returns - by month and total (based on available data)

l No will to apply for asylum
‘Withdrew their will to apply for
asylum
9 8 12 25 l ‘Withdrew their asylum claim
24
1 4 23 . Negative decision on
7 asylum claim at 1st
instance
10 . Negative decision on
5 \ asylum claim at 2nd
3 1 instance
9 n Case closed for other reasons*
2 ! 2 >
Information not available**

Jan-19  Feb-19 Mar-19 Apr-19 May-19 Jun-19 Jul-19 Aug-19 Sep-19 Oct-19 Nov-19 Dec-19 Jan-20

Published on 12 February 2020

Applications discontinued and/or filed according to the relevant provisions of the Law 4375/2016 regarding implicit or explicit withdrawal or no appearance for registration.
**Greek Ministry of Citizen Protection started publishing relevant data from 16 September 2016 onward.

Tablo 2: Nedenlere gore iade yiizdesi

Kaynak: Greek Ministry of Citizen Protection cited in, UNHCR: Returns from Greece
to Turkey, 31 January 2020, https://data2.unhcr.org / en / documents / download /
74125 (Erisim Tarihi: 20.06.2020).

B) SIGINMACILARIN TURKIYE'YE GERI KABULLERINDEN
SONRA YAPILAN MUAMELE HAKKINDA

Kayit, kabul, uluslararas1 koruma, geri kabul ve gegici koruma islemle-
rinden sorumlu makam olan Tiirkiye Gog Idaresi Genel Miidiirliigii'niin
(GIGM) resmi istatistiklerine gore, 20 Mart 2016 tarihinden sonra Yu-
nanistan'a gidenlerin geri doniislerinin baslamasi ve ilk yeniden yerles-
tirmelerin®®® hedef tarihi olan 4 Nisan 2016° tarihinden itibaren, AB -

155 European Commission: Implementing the EU-Turkey Agreement-Questions and
Answers, 4 April 2016, https://ec.europa.eu/commission/presscorner/ detail/en/
MEMO_16_1221 (Erisim Tarihi: 28.07.2020).

Ayni verilerin Tiirkge versiyonunda, Tablo basligi, s6z konusu Tablonun 4 Nisan
2016 tarihinden itibaren geri kabul edilen kisilere iliskin bilgileri gosterdigini isaret
etmektedir. Tablonun Ingilizce versiyonunda bdyle bir gosterge yoktur, ancak hem
Ingilizce hem de Tiirkce versiyonlarin ayni bilgileri gosterdigi dikkate alindiginda,
Ingilizce versiyon igin bu makalede tarih (4 Nisan 2016) ile ilgili bilgiler kullanil-
mistir. Tablonun Tiirk¢e versiyonu i¢in bkz., DGMM: Geri Alim, 4 Nisan 2016 Ta-
rihinden Itibaren Geri Alinan Diizensiz Gogmenler, https://www.goc.gov.tr/geri-
alim (Erisim Tarihi: 28.07.2020).
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TR Mutabakat: kapsaminda 2.139 kisi Tiirkiye'ye geri kabul edildi®®’.
Geri kabul edilen kisilerin sayis1 ve vatandagliklar1 asagidaki tabloda
gosterilmektedir:

IRREGULAR MIGRANTS RETURNED TO TURKEY
WITHIN THE SCOPE OF EU-TURKEY STATEMENT

NATIONALITY TOTAL NATIONALITY TOTAL
PAKISTAN 755 LEBANON 7
SYRIA £1& IVORY &
ALGERIA 198 SIERRA LEONE 5
AFGHANISTAN 150 HAIM &
IRAD 135 FINANCIAL &
BANGLADESH 106 ToGO &
MOROCCO &0 DOMINICAN 3
IRANIAN 57 INDIA 3
EGYPT 3% CONGOD 3
DEMOCRATIC CONGD 32 GAMBIA 3
MIGERIA 24 YEMEN 2
CAMEROON 23 JORDAN 2
PALESTINE 19 SOMALIA 2
SRI LANKA 17 BURKINA FASO 1
NEPAL 12 COMORDS 1
GHANA 12 NIGER 1
GUINEA 10 SUDAN 1
MYANMAR 9 UZBEKISTAN 1
SENEGAL 9 UGANDA 1
TUNISIA 8 IIMBABWE 1

GEMERAL TOTAL 2.139

Tablo 3: 4 Nisan 2016 tarihinden itibaren AB - TR Mutabakat1 Kapsaminda Tiirkiye
Tarafindan Geri Kabul Edilen Kisilerin Sayilar1 ve Milliyetleri.

Kaynak: DGMM: Return Statistics, Irregular Migrants Returned to Turkey within the
Scope of EU - Turkey Statement, https://en.goc.gov.tr / return - statistics (Erisim
Tarihi: 28.07.2020).

157 GIGM tarafindan belirtilen toplam say1, yukarida gosterilen (Yunan makamlarina
gore) BMMYK tarafindan belirtilen sayi ile ayni olmasa da (Yukaridaki 153 numa-
rali nota bkz.), bu farkin iki kaynagin giincellenmesi arasindaki farklardan kaynak-
landig1 varsayilmaktadir. BMMYK tarafindan gosterilen veriler 31 Ocak 2020 ta-
rihlidir, ancak GIGM tarafindan gosterilen verilerin giincellenmesine iliskin her-
hangi bir gdsterge bulunmamaktadir. Ancak, GIGM verilerinin 31 Ocak 2020'den
sonra yeniden kabul edilen kisilerin sayisini icermesi muhtemeldir.

DEHUKAMDER - Volume: 3/ Issue: 1/ Year: 2020, pp. 167 - 260



216 Tiirkiye 'den Yunanistan’'a YOnelen Dlzensiz Go¢ Hareketleri

GIGM’nin halka agik istatistikleri, geri kabul edilen kisilerin kag tanesi-
nin uluslararasi koruma i¢in bagvurdugunu ve bu basvurularin durumunu
ortaya koymasa da, Avrupa Komisyonu’nun ‘AB - TR Mutabakatinin
uygulanmasinda kaydedilen ilerlemeye iliskin raporlar’’ onceki yillara
ait verileri gostermektedir. Komisyon'un 06.09.2017%8 tarihli yedinci
raporuna gore, s0z konusu tarih itibariyle 1144 Suriyeli olmayan kisiden
57'si Tiirk makamlarina uluslararas1 koruma bagvurusunda bulundu: bir
bucuk yil iginde iki kisiye uluslararasi koruma saglandi, 39 bagvuru bek-
lemedeydi, dokuz kisi olumsuz doniis aldi*®®. 831 kisi mense iilkelerine
iade edildi. Suriye'ye goniillii olarak donmeye karar veren 16 kisi disin-
da, geri gonderilen Suriyelilerin tiimii gecici koruma i¢in 6n kayit yap-
tirdi; 19 Suriyeli, Tiirk yetkililer tarafindan saglanan barima tesislerin-
de kalmaya karar verdi ve bunlarin 177'si bu tesislerin disinda yasamay1
tercih etti®0,

GIGM Istatistiklerinde 2016 - 2019 yillar1 arasinda (2019 dahil) ulusla-
rarast korumaya yapilan (geri kabullere 6zel olmayan) toplam bagvuru
sayis1 349.536 olarak gosterilmektedir'®l. 2019 yili GIGM Faaliyet Ra-
poru, 2019 yili i¢in GIGM tarafindan sonuglandirilmis uluslararas: ko-

ruma basvurular i¢in hedeflenen performans gosterge diizeyinin toplam

158 European Commission: Seventh Report on the Progress made in the implementation
of the EU-Turkey Statement, (Seventh Report), COM(2017) 470 final, 06.09.2017,
https://ec.europa.eu/neighbourhood-enlarge-
ment/sites/near/files/20170906_seventh_report_on_the_progress_in_the_implement
ation_of_the_eu-turkey_statement_en.pdf (Erisim Tarihi: 20.07.2020).

199 Tbid., s.5; ayrica bkz., Alpes, J.-Tunaboylu, S.-Ulusoy, O.-Hassan, S.: Post Deporta-
tion risks Under the EU-Turkey Statement: What Happens After Readmission to
Turkey?, (Readmission to Turkey), Policy Brief Robert Schuman Centre for Ad-
vanced Studies, November 2017, Iss. 2017/30, s. 4, https://cadmus. eui.eu/ bitst-
ream/handle/1814/49005/PB_2017_30_MPC.pdf?sequence=1&isAllowed=y (Eri-
sim Tarihi: 20.07.2020).

160 European Commission, Seventh Report, 5, 6.

161 DGMM: Statistics, International Protection (International Protection Applications
by Years), https://en.goc.gov.tr/international-protection17 (Erisim Tarihi: 28.07.2020).
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21.500 oldugunu, yilsonu ger¢cek rakamin ise 53.876 oldugunu goster-
mektedir'®?. GIGM istatistikleri basvurularin durumunu ortaya koyma-
maktadir, ancak 2018 yili i¢in Avrupa Komisyonu'nun Tirkiye 2019
Raporunda Tiirkiye'nin 72.056 bagvuru sahibine uluslararasi koruma
sagladigi ve yetkililerin 13.139 basvuruyu reddettigi goriilmektedir.
BMMYK, Aralik 2018 sonunda Suriye disindaki iilkelerden 370.932
siginmacinin  Tlrkiye'de kayitli oldugunu ve bu siginmacilarin %
46'smin Afgan ve% 39'unun Irakli oldugunu belirtmistir'®®. Ozellikle
uluslararasi koruma ile ilgili olarak gosterilen sayilarin Suriyeli siginma-
cilar1 uluslararas1 koruma kapsaminda olmadiklar: i¢in icermedigi goz
Oniline alindiginda, bu rakamlarin Tiirkiye’nin yeni kabul edilmis olan

iltica yapisi1 lizerinde ezici bir etkiye sahip oldugu diisiiniilebilir.

Bire bir yeniden yerlestirme planina iliskin istatistiklere bakildiginda,
GIGM istatistikleri 16 Temmuz 2020 itibariyle 26.135 Suriyelinin bu
mekanizma araciligiyla AB'ye yeniden yerlestirildigini gostermektedir.
Bu say1, Tiirkiye'ye geri kabul edilen toplam Suriyeli sayisiyla uyusma-
maktadir'®. Rakamlar arasindaki fark, yeniden yerlestirme acisindan,
AB Uye Devletleri tarafindan Mutabakatta belirtilen kota uyarinca belir-
lenen yillik 'taahhiitler' (Maksimum 72.000 kisi) nedeniyle bire bir pla-

nin, geri kabul edilen kisilerin sayisindan bagimsiz olarak isletilmesin-

162 Gog Idaresi Genel Miidiirliigi (DGMM): 2019 Y1l Faaliyet Raporu (Activity Re-
port for the Year of 2019-Available in Turkish), s. 33, https://www.goc.
gov.tr/kurumlar/goc.gov.tr/Mali-Tablolar/FAALIYET-RAPORU/yeni/2019-
Faaliyet-Raporu.pdf (Erisim Tarihi: 28.07.2020).

163 European Commission: Turkey 2019 Report, SWD(2019)220final, 29.05.2019, s.

48, https://ec.europa.eu/neighbourhood-enlargement/sites/near/files/20190529-turkey-report.

pdf (Erigim Tarihi: 20.07.2020).

Tiirkiye tarafindan geri kabul edilen toplam Suriyeli sayis1 31 Ocak 2020 itibariyla

GIGM istatistiklerinde 414 (giincelleme bilinmiyor) (bkz. Yukaridaki Tablo 3) ve

BMMYK istatistiklerinde (Yunanistan Vatandasi Koruma Bakanligima goére) 373

olarak gosterilmektedir. (bkz, UNHCR: Returns from Greece to Turkey, 31 January

2020, https://data2.unhcr.org/en/documents/download/74125 (Erigim Tarihi: 20.06.2020).
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165

den kaynaklaniyor olabilir®. Yeniden yerlestirme sayilar1 ve tlkeleri

asagidaki tabloda gosterilmektedir:

STATISTICAL DATA RELATED TO SYRIAN REFUGEE WHO
LEFT COUNTRY IN THE SCOPE OF DNE TO ONE POLICY

COUNTRY TOTAL
GEMERAL TOTAL 26.135
GERMANY 9501
FRANCE 4549
NETHERLANDS bbbk
FINLAND 1.950
SWEDEN 1917
BELGIUM 1.301
SPAIN 754
ALY 396
CROATIA 250
PORTUGAL 204
ALSTRIA 213
LUXEMBOURG 206
LITHUANLA 102
BULGARIA a5
ESTONIA 59
LATVIA L.}
SLOVEMNIA 3,
ROMANIA n
MALTA 17
DENMARK 15

Tablo 4: AB - TR Mutabakatinin Bire Bir Planina Gére AB'ye Yeniden Yerlestirilen
Suriyeli Miilteci Sayist

Kaynak: DGMM: Temporary Protection, Statistical Data Related to Syrian Refugees
Who Left Country in the Scope of One to One Policy, https://en.goc.gov.tr / temporary -
protection27 (Erisim Tarihi: 28.07.2020).

185 See, European Commission: Sixth Report on the Progress made in the implementa-
tion of the EU-Turkey Statement, COM(2017)323final, 13.06.2017, s. 9,
https://ec.europa.eu/neighbourhood-enlarge-
ment/sites/near/files/170613_6th_report_on_the progress_made_in_the_implement
ation_of_the_eu-turkey_statement_en.pdf (Erisim Tarihi: 20.07.2020); see also, Eu-
ropean Commission: Implementing the EU-Turkey Statement-Questions and
Answers, 15 June 2016, https://ec.europa.eu/commission/presscorner/detail/en/
MEMO_16_1664 (Erisim Tarihi: 20.07.2020).
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Turk hukukunda, AB - TR Mutabakatina tabi olarak geri donen / geri
kabul edilen kisilere uygulanabilecek, kamuya acik olarak bilinen'®® ¢zel
bir sinir dis1 etme ve gozetim altina alma prosediirii bulunmamaktadir.
GOzetim altina alma uygulamasi incelendiginde, AIDA Tiirkiye 2019
Raporunda, Tiirkiye tarafindan bagka bir iilkeden geri kabul edilen kisi-
lerin, uluslararast koruma igin bagvuranlar arasindan en c¢ok gdzetim
altina almanlar kategorisi altinda oldugu belirtilmektedir’®’. 4 Nisan
2016 tarihinde, AB - TR Mutabakati'na dayali ilk geri kabullerin hemen
ardindan paylasilan, Izmir / Turkiye merkezli bir STK olan Miiltecilerle
Dayanisma Dernegi'nin (Miilteci - Der) bir bagka raporu da sunlar1 be-

lirtmektedir:

"Trkiye'deki yetkililerin resmi agiklamalarina gore, ilk gruptan iki Suriyeli diginda
323 Suriyeli olmayan kisinin tamami dogrudan Pehlivankdy / Kirklareli geri gon-
derme / gdzetim altina alma merkezine nakledilirken, iki Suriyeli de Duzigi Kampi-
na gotlrlldi. Medyaya yapilan resmi agiklamalara gére, Suriyeli olmayanlar sinir
disi edilmek amaciyla gbzetim altina alinacak ve prosedlr tamamlandiktan sonra

menge veya transit Ulkelerine sinir digi edilecekler168.”

186 LFIP (IR) Uygulama Y&netmeliginin 'Geri kabul anlasmalari uyarinca Tiirkiye'ye
kabul edilen yabancilarin sinir disi edilme islemleri' baglikli 64. Maddesi, “geri ka-
bul anlagmalart uyarinca ayrica kabul edilen yabancilarin simir disi islemlerine
iliskin usul ve esaslar Igisleri Bakanhgimin belirleyecegini” belirtir. Bu hiikkmiin
AB-TR Mutabakatina dayali yeniden kabuller igin gegerli olup olmayacag: tartis-
malart disinda, Bakanlik bu tiir islemleri diizenlemis olsa bile, bunlar kamuya agik
degildir.

167 AIDA, Country Report Turkey 2019 Update, (Turkey 2019), s. 87, https://www.

asylumineurope.org/reports/country/turkey (Erisim Tarihi: 20.07.2020).

Miiltecilerle Dayanigma Dernegi (Miilteci-Der): Observations on the Situation of

Refugees in Turkey, 22 April 2016, s. 5, http://www.multeci.org.tr/wp-content/ up-

loads/2016/10/MULTECI-DER-S-OBSERVATIONS-ON-REFUGEE-

SITUATION-IN-TURKEY-APRIL-2016.pdf Erisim Tarihi: 20.07.2020).
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Avrupa Parlamentosunun ug¢ dyesinin 2 - 4 Mayis 2016 tarihlerinde Tiir-
Kiye'yi ziyaret ettigi rapora atifta bulunan Alpes ve digerleri, sunlar1 da

belirtmektedir:

"Yunanistan'dan Turkiye'ye sinir digi edilen Suriyeli olmayan kisiler,
mense Ulkelerine ikincil sinir digi etme amaciyla geldikleri anda derhal

gdzetim altina alinmaktadirlar’6e.”

Tiirk hukukunda, geri kabul edilen kisilerin sinir dist edilmesi ve goze-
tim altina alinmasina iliskin 6zel bir usul bulunmadig1 dikkate alindigin-
da, bu kisiler i¢cin olagan usullerin uygulanacagi anlasilmaktadir. Ancak
s0z konusu uygulama, olagan usul ve uluslararas1 hukuka uygunluk agi-
sindan bazi endiseler dogurmaktadir'’®. Séz konusu raporlardan yola
cikarak ve Mutabakatta benimsenen caydirict yaklasim ve Tiirkiye'nin
sinirl kapasiteye sahip olmasina ragmen en fazla sayida miilteciye ev
sahipligi yapmasi da dikkate alindiginda, 6zellikle Suriyeli olmayan kisi-
lerin arasindan geri donenlerle ilgili sinir dist etme ve gozetim altina
alma odakli bir uygulamanin gerceklesmesini beklemek kacinilmaz-
dir'™, YUKK a gbre, idari gozetim kararlar1 sirastyla 57. ve 68. madde-

ler uyarinca iki sekilde verilebilir. 57. maddede diizenlenen ilk yontem-

169 Alpes, et.al., Readmission to Turkey, 4; ayrica bkz., GUE/NGL Delegation to Tur-
key: What Merkel, Tusk and Timmermans Should Have Seen During Their Visit to
Turkey, (Visit to Turkey), Report from GUE/NGL Delegation to Turkey, May 2-4
2016, https://www.statewatch.org/media/documents/news/2016/may/ep-GUENGL-  re-
port-refugees-Turkey-deal.pdf (Erisim Tarihi: 20.07.2020).

10 Yukarida bahsedilen gézlemlerin, Mutabakatin ilk uygulamasindan hemen sonra
2016 yilinda siirdiiriilen uygulamaya dayandigini belirtmek gerekmektedir. AB-TR
Mutabakat1 ¢ercevesinde geri kabul edilen kisilere iligkin, 6zellikle sinir disi etme
ve tutuklama prosediirlerine iliskin giincel raporlar veya diizenlemelerin olmamasi
durumunda, uygulamanin mevcut mevzuata uygunluguna iliskin endiselere yonelik
yorumlar, bu uygulamanin gegerli olmaya devam ettigi varsayimima dayanmaktadir.

11 Ayrica bkz., GUE/NGL Delegation to Turkey, Visit to Turkey.
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den dolayi, idari gozetim kararinin verilmesi i¢in smir dis1 etme karari
gerekmektedir. Yalnizca kanunda siralanan sinirli kosullar altinda ulus-
lararas1 koruma bagvurusunda bulunanlar i¢in gegerli olan ikinci yonte-
me tabi idari gdzetim kararlari i¢in, sinir dig1 etme kararina ihtiyag yok-

tur (YUKK Madde 68)72,

YUKK’un 57. maddesi, kolluk kuvvetleri tarafindan yakalanan ve
YUKK’un 54. maddesinde sinir dis1 etme karar1 kapsaminda olan kisiler
adia bu kararin verilmesi i¢in gerekli olan degerlendirmenin 48 saatlik
bir zaman sinir1 oldugunu 6ngdrmektedir. Sinir dis1 etme karari verildik-
ten sonra, ilgili kisi; kagma veya kaybolma riski tasiyorsa, Tiirkiye'ye
giris ve ¢ikis kurallarini ihlal ettiyse, sahte belge kullandiysa, gecerli bir
mazereti olmaksizin kendilerine iilkeden ayrilma i¢in taninan siirenin
bitiminden sonra Tiirkiye'den ayrilmamigsa veya kamu diizeni, giivenligi
veya halk sagligi icin bir tehdit olusturuyorsa, kisi hakkinda idari goze-
tim karari verilir (YUKK Madde 57)!". Bu kosullar kapsaml1 bir sekilde
Kanun kapsaminda listelenmistir. YUKK’un Uygulama YoOnetmeligi

(UY / IR), geri gonderme merkezlerinin bulundugu illerde, smir dist

172 LFIP'nin 68. maddesine gore, smir disi etme kararinin olmamasi halinde, uluslara-
rast koruma bagvurusunda bulunan bir bagvuru sahibine, yalnizca kimlik veya uy-
rugunun kesinligi konusunda saglanan bilgilerde ciddi siiphe olmast durumunda; si-
nir kapilarindan giris sartlarini [ve kosullarini] ihlal ederek Tiirkiye'ye giristen ali-
konulmak amaciyla; idari gozetim altina alinmadik¢a bagvuru gerekgelerinin unsur-
larin1 belirlemenin miimkiin olmadigi durumlarda; [kisi] ciddi bir kamu diizeni veya
kamu giivenligi tehdidi olusturdugunda idari gozetim karari verilir.

173 Aralik 2019'da yapilan degisiklikle 57. madde uyarinca idari gézetime alternatifler
diizenlenmistir. Alternatifler sunlart igerir ve bunlarla sinirlidir; belirli bir adreste
ikamet etmek; periyodik bildirim; aileye dayali geri doniig; donils danigmanligy; go-
nalli kamu hizmeti; glivence bedeli; elektronik etiketleme (LFIP Madde 57/A). Bu
alternatiflerin her birinin nasil uygulanacagi kanunda acik degildir. Uygulamaya
aciklik getiren bir yonetmelik ¢ikarilmasi beklenmektedir.
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etme ve tutuklama kararlarinin degerlendirilmesi i¢in 48 saatlik siirenin,
yabancinin geri gonderme merkezine teslim edildigi andan itibaren bas-
ladigini belirler. Yabancinin yakalandigi ilde geri gonderme merkezinin
bulunmadig1 veya geri génderme merkezinin dolu oldugu durumlarda bu
stire, kolluk biriminin, resmi bir rapor ile yabanciya iligkin topladig: bel-
geleri il midirligiine ilettigi andan itibaren baslar (UY Madde 53). Yu-
karidaki agiklamanin 1s18inda, geri kabul edilen kisilerin, digerlerinin
yani sira, TUrkiye'den yasal ¢ikisin sart ve kosullarini ihlal eden yaban-
cilar kategorisine girenlerin (girdigi varsayilanlarin) sinir dist etme ka-
rarlarina tabi oldugunun kabul edilmesi durumunda, sinir dis1 etme ne-
deni olarak [Madde 54 (1) (h)], yetkili makamlarin, bu kisilerin gdzetim
altina alinmalarinin yasaya uygunlugunu saglamak icin, sinir dis1 etme
kararinin verilmesi agisindan geri kabul edilen her bir kisi i¢in 48 saat
icinde bireysel bir degerlendirmeyi tamamlamalar1 beklenmektedir. Bu
tir bir degerlendirmenin, YUKK ve UY tarafindan, geri gdndermeme
icin yetkililer tarafindan re‘sen islenecek bir risk degerlendirmesini
(YUKK Madde 4 ve UY Madde 4) belirleme amaciyla, kisinin, hakkinda
sinir dis1 etme karar1 verilemeyecek kisiler kategorisine girip girmedigini
belirleyen bagka bir degerlendirmeyi de kapsamasi gerekmektedir
(YUKK Madde 55). Kapasitedeki eksiklikler g6z 6niinde bulunduruldu-
gunda ve gozetim altina alma ve smir dis1 etme odakli bir yaklagimin
benimsenmis oldugu varsayildiginda, bu kadar kisa stireli bir sinirlama,
her vaka icin etkili ve kapsamli bir incelemeyi riske atabilir ve toplu
siir dig1 etme yasagini ihlal edecek kararlarin verilmesi ile sonuglanabi-
lir. Tiirkiye, AIHS’in (ECHR'nin) 4. maddesine gore toplu smir dis1 et-
meyi yasaklayan 4. Protokolinii imzalamamis olmasina ragmen, Birles-
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mis Milletler Medeni ve Siyasi Haklar S6zlesmesi'ne (CCPR) taraftir ve
buna baglidir. Ote yandan, CCPR'nin 13. Maddesi, toplu smir dis1 etme-
ye iliskin evrensel bir antlasma yasagimi igcermektedir'’®. S6z konusu
maddede yer alan toplu sinir dig1 etme yasaginin da uluslararasi teamiil
hukuku normu olarak degerlendirilebilecegi ileri siiriilmektedir!"

ca belirtmek gerekir ki, AB - TR Mutabakati, bu Mutabakata tabi sahis-

. Ayri-

lar i¢in toplu sinir dis1 etme yasagindan da bahsetmektedir. Bunun yani
stra, s0z konusu risk, YUKK ve UY altinda Tiirk hukukunda yer alan
geri gondermeme ilkesiyle uyumluluk agisindan da mevcuttur. Ayrica,
Aralik 2019 tarihli bir degisiklik nedeniyle, sinir dis1 etme kararlarina
iliskin birinci derece idare mahkemesine bagvuru siiresinin 15 giinden 7
giine indirildigi de belirtilmelidir (YUKK Madde 53 (3)). Bu degisiklik,
geri kabul edilen kisiler i¢in verilen siir dis1 etme kararlarina 6zgii ol-
mamakla birlikte, yukarida bahsedilen riskin ciddiyeti géz oniine alindi-
ginda, adalete erisim ve etkili ¢oziim agisindan AB - TR Mutabakatina
tabi olan sigmmacilarin durumunu daha da kétiilestirebilir'’®. Geri kabul
edilen kisiler i¢in sinir dis1 etme ve gozetim altina alma prosediirlerine
yonelik, kapsamli ve etkili bir degerlendirmeyi miimkiin kilan 6zel bir
prosediiriin bulunmamasi, geri génderilen kisilerin geri géndermeme ve

toplu siur dig1 etme yasagindan dogan haklarini riske attig1 agiktir. Tiirk

174 Henckaerts, J.M.: Mass Expulsion in Modern International Law and Practice, The
Hague 1995, s. 32.

175 1bid.

176 7 giinliik siire nedeniyle ortaya ¢ikmasi olasi adalete erisim riskine iliskin genel
yorumlar i¢in, LFIP'nin belirli hiikiimlerine yonelik Aralik aymda yapilan degisik-
liklerle ilgili olarak gesitli STK'lar ve barolar tarafindan hazirlanan Ortak Degerlen-
dirme Raporuna bkz.: YUKK Degisiklikleri Hakkinda Ortak Degerlendirme,
04.12.2019, s. 4, https://www.gocarastirmalaridernegi.org/attachments/article/144/
yukk-degisiklikleri-hakkinda-ortak-degerlendirme.pdf (Erisim Tarihi: 20.07.2020).
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Anayasasi'nin 16. maddesi uyarinca yabancilarin temel haklarinin ancak
kanunla siirlandirilabilecegi géz 6niinde bulunduruldugunda, bu tiir bir
diizenlemenin idarenin bir diizenleyici isleminden ziyade bir kanunda

bulunmasi gerektiginin de altin1 ¢izmek dnemlidir.

Geri donenlerin ilticaya erisimine gelince, siir dis1 etme ve gozetim
altina alma durumunda oldugu gibi, kanunda 6zel bir prosediir 6ngoriil-
memektedir. Bu nedenle, olagan prosediirlerin uygulanabilir oldugu dii-
stiniilmektedir. Siginmaya erisim konusunda, Tiirk hukukunda Suriyeli
ve Suriyeli olmayan siZinmacilar arasinda bir ayrim vardir. Suriyeli ol-
mayanlar siginma talebinde bulunduklarinda uluslararas1 koruma prose-

dirlne tabi tutulurken, Suriyeliler gecici koruma proseddiriine yonlendirilir.

YUKK’da ii¢ adet uluslararasi koruma statiisii mevcuttur. Bunlar, 1951
Sozlesmesine (YUKK Madde 61) dayali miilteci statiisii, miilteci statiisii
kosullarin1 karsilayan ancak cografi smirlama®’’ kapsamma girenlere
saglanan sarth miilteci statiisii (YUKK Madde 62) ve (sartll)) miilteci
olarak taninmayan, ancak Kanunda belirtilen nedenlerden dolay: ciddi
zarar gorme riski ile kars1 karsiya kalan bireyler i¢in mevcut ikincil ko-
ruma statisti (YUKK Madde 63)dir. Tiirk hukukunda hizli simir usulii
yoktur, ancak 'hizlandirilmis usul' Kanunda ayritili olarak siralanan
bazi durumlar igin gegerlidir. Ote yandan, geri kabul edilen Suriyeli ol-

mayanlarin basvurulari, digerlerinin yani sira, iki 6nemli nedenden 6t-

Y7 Yukaridaki 11 numarali nota bkz. Cografi simrlamamin amaglari dogrultusunda,
"Avrupa Ulkeleri", Avrupa Konseyi'nin liye devletlerinin yani sira Cumhurbagkani
tarafindan belirlenecek diger tilkelerdir (LFIP Madde 3 (1)(b)).
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ri YUKK’un!’® 79. maddesi uyarinca bu "hizlandirilmis usul" kapsa-
minda isleme alinma olasiligini tasimaktadir. Birincisi, s6z konusu mad-
de, bagvuranin sinir dist edilmek iizere idari gozetim altina alindig1 du-
rumlarda hizlandirilmis usuliin izlenecegini belirtmektedir (YUKK
Madde 79 (1) (¢)). Sahadan yapilan gozlemlerin, geri kabul edilen Suri-
yeli olmayanlarin derhal gozetim altina alindigin1 ve siir dis1 etme ka-
rarlarinin verildigini gosterdigini goz Oniine alirsak, bagvurulari bu hiik-
me girebilir. ikincisi, Yunan adalarina gegmeden 6nce Tiirkiye'de ulusla-
rarasi korumaya bagvuranlarin sayisi istatistiksel olarak ortaya ¢ikmasa
da, bu tiir vakalarin var olabilecegi varsayimiyla, bu kisilerin bagvurula-
rinin hizlandirilmis usul kapsaminda isleme alinma olasiligi da vardir.
Bunun nedeni, [ilk] bagvurunun geri ¢ekilmis olarak degerlendirilmesin-
den sonraki miiteakip bir bagvurunun, hizlandirilmis usul (YUKK Mad-
de 79 (1) (f)) yoluyla islenmesi igin bir neden teskil etmesidir. ilk bagvu-
rularmin, goriismeye gelmemelerinden dolayr 'geri ¢ekilen bagvurular’
kategorisine girebilecegi gbz Oniine alindiginda, bu durum séz konusu
bagvuranlar igin gecerli olabilir. YUKK’un 77. maddesine gore, digerle-
rinin yant swra, basvuran 'mazeretsiz olarak arka arkaya ii¢ kez goriis-
meye gelmezse' (YUKK Madde 77 (1) (b)) veya 'mazeretsiz olarak arka
arkaya ii¢ kez bildirim yiikiimliiliigiinii yerine getirmezse, belirlenen
ikamet yerinde bulunamazsa veya ikamet yerini izinsiz terk ederse'
(YUKK Madde 77 (1) (¢)) bagvurusu geri ¢ekilmis sayilir. YUKK ve

UY (Uygulama Yonetmeligi), tiim hizlandirilmis vakalar i¢in bir goriis-

178 Bu varsayim, geri kabul edilen Suriyeli olmayanlarn derhal tutuklandigini ve sinir
dist etme kararlarinin verildigini gosteren yukarida belirtilen raporlara dayanmakta-
dir. Hizlandirilmig prosediire tabi tutulan bagvuru sayist mevcut degildir.
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me yapilmasin1 (YUKK Madde 79 (2)) ve ayrintili bir inceleme yapil-
masimi (UY Madde 80 (2)) sart kossa da, AIDA Tiirkiye 2019 Raporu
uygulamadaki bazi1 eksiklikleri gostermektedir. S6z konusu Raporda
degerlendirmenin uygulamada®”® tam ve detayli olmadig1; Geri génder-
me merkezlerinde yiiz yiize yapilan goriismelerin, geri gonderme merke-
zi gorevlileri tarafindan yapildigi ve genellikle 5 - 10 dakika siirdiigii be-
lirtilmistir'®. Hizlandirilmis usul yoluyla verilen kararlarm, Tiirk huku-
kunda yargi denetimine ve ileriye doniik temyize bagvuru siiresi acisin-
dan olagan usulle verilen kararlardan farkli oldugu da belirtilmelidir. Bu
tiir kararlar icin birinci derece idare mahkemesine bagvuru siiresi 15
giindiir ve s6z konusu mahkemenin karari nihai oldugu i¢in ileriye yone-
lik itiraz miimkiin degildir (YUKK Madde 80 (1) (¢) ve (d)). Tirk hu-
kukunda sigimmacilar i¢in devlet tarafindan finanse edilen adli yardim
mevcut olmakla birlikte, gozetim altindaki siginmacilarin adli yardim
programina erisiminde ciddi zorluklar oldugu belirtilmektedir'®, Bunun
nedeni, Tiirkiye'deki adli yardim sisteminin, bagvuranin ilgili baroya adli
yardim ¢ergevesinde bir avukat atanmasi i¢in resmi bir talepte bulunma-
sin1 gerektirmesidir. Tutuklu bulunan basvuranlara adli yardim alma

hakkina iliskin olarak kendilerinin anlayabilecegi bir dilde yeterli bilgi
verilmediginden'®?, STK'lar veya BMMYK genellikle barolar1 uyarir ve

119 Yetersiz inceleme temelinde idare mahkemeleri tarafindan hizlandirilmis usul yo-
luyla verilen iki iptal edilmis karar 6rnegi i¢in bkz., 1st Administrative Court of
Ankara, Decision 2017/3192, 29 December 2017; 1st Administrative Court of 1z-
mir, Decision 2018/894, 22 October 2018, cited in, AIDA, Turkey 2019, 51.

180 AIDA, Turkey 2019, 50, 51.

181 AIDA, Turkey 2019, 107.

182 Geri gonderme merkezlerindeki kisilere bu konuda yeterli bilgi verilmemesi de
dahil olmak tizere adli yardima erisim uygulamasindaki engeller i¢in, ¢esitli baro-
lardan avukatlarin geri gonderme merkezleri/siginmacilara erisim deneyimlerine
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ilgili kisilere adli yardim avukat: atanmasini ayarlar!®, Ancak, hukuki
yardim saglamak amaciyla higbir STK'nin geri gonderme merkezlerine
dogrudan erisimi olmadig1 bildirilmektedir'®. Bazi sigimmacilarin, ter-
climan eksikligi nedeniyle Yunanistan'daki siginma basvurulari i¢in go-
riisme yapmadan ret karar1 alma riskiyle kars1 karsiya kalabilecekleri goz
oniinde bulunduruldugunda, siginmaya etkin erisim eksikligi riski Tiir-
kiye'ye geri kabullerinden sonra da var olmaya devam etmektedir. Bir
siginmacinin bagvurusunun Yunanistan'da AB - TR Mutabakatinin uy-
gulanmasi yoluyla goériisme yapilmadan reddedildigi varsayimina gore,
ilgili siginmaci, yalnizca 5 - 10 dakikalik bir gériigme ve yalnizca birinci
derece yargi denetimine tabi olan ayrintisiz bir degerlendirme sonucunda
mense iilkesine gidebilir'®®. Bu, bagvurulari esasa gore degerlendirilme-
mis ve Yunan makamlar tarafindan giivenli iiclincii lilke kriterlerine

gore reddedilmis, geri kabul edilen siginmacilar i¢in de gegerli olabilir.

Tiirk hukukunda gecici koruma ise, tilkesini terk etmeye zorlanan, ayril-
dig1 iilkeye donemeyen, kitlesel akin durumunda acil ve gegici koruma

arayisi ile Tiirkiye sinirlaria gelen veya sinirdan gegenlere saglanabilir

dayanarak Ankara Barosu tarafindan diizenlenen ¢alistayin ¢iktilarina bkz.: Ankara
Barosu Miilteci Haklar1 Merkezi Geri Gonderme Merkezleri Deneyim Paylagimi
Caligtay1, 01-02 February 2020, http://www.ankarabarosu.org.tr/HaberDuyuru.
aspx?DUYURU&=6131 (Erigim Tarihi: 20.07.2020).

183 Tbid; Refugee Rights Turkey (Miilteci Haklar1 Merkezi): Access to State Funded

Legal Aid Services by Asylum-Seekers and Migrants in Turkey: Challenges and

Opportunities, January 2019, s. 11-14 https://www.mhd.org.tr/images/yayinlar/

MHM-74-EN.pdf (Erisim Tarihi: 20.07.2020).

AIDA, Turkey 2019, 107; geri gonderme merkezlerinde adli yardima erigimle ilgili

sorunlar i¢in ayrica bkz., Refugee Rights Turkey, 20-23.

185 AB ve Tiirkiye arasindaki, digerleri ile birlikte, AB-TR Mutabakatina dayanan
igbirliginin, zorunlu gé¢menlerin korunmasi tizerindeki negatif etki dogurdugu yo-
niindeki goriisii i¢in ayrica bkz. Ineli-Ciger, Forced Migrants, 138.
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(YUKK Madde 91). 2014 yilinda, s6z konusu korumanin esasini ve usu-
liinii diizenlemek icin Gegici Koruma Yonetmeligi (TPR) yaymlandi.
TPR, gecici koruma siiresince Yonetmelik kapsamina giren kisilerin
uluslararas1 koruma statiilerine erisimini engellemektedir. Bu nedenle,
gecici koruma altindaki kisiler uluslararasi korumaya basvursalar bile
basvurular1 isleme almmaz (TPR Madde 16). Ilk uygulamada, gegici
koruma yalnizca Suriye Arap Cumbhuriyeti vatandaslari, Suriye Arap
Cumbhuriyeti'nden Tiirkiye sinirlarina, 28 Nisan 2011'den bu yana mey-
dana gelen olaylar nedeniyle toplu akinin bir parcasi olarak veya bireysel
olarak gecici koruma amaciyla gelen vatansiz kisiler ve miiltecilere sag-
lanmistir (TPR Madde 1 (1)). Nisan 2016'da AB - TR Mutabakatinda
yapilan bir degisikligin ardindan, s6z konusu kapsam, 20 Mart 2016'dan
sonra Tiirkiye'den diizensiz olarak Ege adalarina ulagsan ancak daha son-
ra Tirkiye'ye geri kabul edilen Suriye vatandaslarini (koruma talepleri
izerine) kapsayacak sekilde genisletildi (TPR Gegici Madde 1 (6)). De-
gisikligin kisi yoniinden kapsami degerlendirildiginde, vatansiz kisi ve
miiltecilerin kapsam disinda oldugu goriilmektedir. Bu nedenle, dogru-
dan Suriye'den gelen vatansiz kisiler ve miilteciler, Tiirkiye'de gegcici
koruma rejimi altinda korunacaklardir, ancak bu kisiler Yunan adalarina
gecip Turkiye'ye geri kabul edildiyse, s6z konusu adalara gegcmeden
once Tiirkiye'de gecici koruma altindaki kisiler olarak kayitli olup olma-
diklarina bagh olarak durumlar1 degisebilir. Daha 6nce kaydedilmislerse,
onlari gecici koruma rejimine yeniden dahil etmek GIGM veya ilgili

valiliklerin (TPR Madde 13)® takdirine kalacaktir. TPR, bu takdir yet-

186 Gegici Koruma Yonetmeligi'nin (TPR) 12. Maddesine gore, digerlerinin yant sira,
"Tiirkiye'yi kendi iradeleri ile terk etmek", ilgili kisiler i¢in gegici korumanin sona
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kisinin nasil kullanilmas1 gerektigine isaret eden herhangi bir objektif
kriter saglamamaktadir. S6z konusu kisiler, gecici koruma talep etmek
yerine 6zellikle uluslararasi koruma i¢in basvururlarsa, uluslararasi ko-
ruma basvurularinin isleme alinip alinmayacagi acik degildir'®’. Ote
yandan, Yunan adalarina gegmeden Once kayitli olmayan vatansiz kisile-
rin veya multecilerin durumu da gecici korumaya veya uluslararasi ko-
rumaya erisim agisindan belirsizdir. 2016'da yapilan degisiklik kapsa-
mina ve baslangictaki uygulama kapsaminal® girmedikleri icin gegici
korumaya erigim saglayamazlar. Kural olarak, bu kisiler ge¢ici koruma
kapsamina girmediklerinden, uluslararasi koruma bagvurularinin isleme
alinmasinda yasal bir engel olmamalidir. AIDA 2019 Tiirkiye raporu,
dogrudan Suriye'den gelmeyen Suriyelilerin uluslararas1 koruma basvu-
rusunda bulunmaya yasal olarak uygun olmalarina ragmen, uygulamada
uluslararas1 koruma basvuranlart olarak kayitli olmadiklarini gosteri-

yor'®, Ancak bu uygulamanin, Mutabakat cergevesinde Tiirkiye'ye geri

ermesiyle sonuglanmaktadir. TPR'nin 13. Maddesi ise, gegici koruma kapsaminda
olmasina ragmen, gegici korumanin uygulanmasi sirasinda 12. Maddeye gore gecici
korumasi sona erdirilen yabancilarin, gegici koruma talebi ile tekrar sinirlarimizdan
gegmesi durumunda, Genel Miidiirlik, gegici koruma tedbirlerinin uygulanip uygu-
lanmayacagina kisiye Ozel olarak karar verecektir. Genel Miidiirlik bu yetkisini
kismen veya tamamen valiliklere devredebilir.
187 By, TPR'nin 13. Maddesinin muglak olmasindan kaynaklanmaktadir. GIGM'nin
(veya valiliklerin) takdir yetkisini yalnizca gegici koruma taleplerine dayanan du-
rumlarda kullanip kullanmayacagi veya bu takdir yetkisini uluslararasi koruma ta-
leplerine dayal1 olanlar da dahil olmak iizere tiim durumlarda kullanip kullanmaya-
cagl, maddede acikca belirtilmemistir. Bu nedenle, geri donen bir kisi tarafindan
yapilan uluslararasi koruma bagvurusunun yalnizca gegici korumaya erisim amaciy-
la degerlendirilip degerlendirilmeyecegi veya YUKK un uluslararas1 koruma stati-
lerini diizenleyen ilgili maddelerinin amaglari ile mi isleme konulacagi kesin degildir.
Bu kisilerin dogrudan Suriye'den gelmedigi, ancak Yunan adalarindan geri kabul
edildigi goz oniine alindiginda, TPR'nin gegici 1 (1). maddesi (baslangi¢ kapsami)
kapsamina girmezler.
189 AIDA, Turkey 2019, 122.
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kabul edilen vatansiz kisiler ve miilteciler i¢in de gegerli olup olmadigi

bilinmemektedir.

Prosediiriin genel yapisinda, her Suriyeli gegici koruma rejimi kapsa-
minda korunmamaktadir. Gegici koruma kapsamina girmeyen Suriyeli-
ler, TPR'nin 8. maddesinde belirtilen uygunluk kriterlerine gore belir-

lenmektedirt®

. Uygunlugun degerlendirilmesi ve gerekli glivenlik kont-
rollerini igeren 6n kayit, yaymlanmamis bir genelge uyarinca 30 giin
icinde yapilir. AB - TR Mutabakat1 kapsaminda Yunanistan'dan Tiirki-
ye'ye geri kabul edilen Suriyeliler de 6n kayit altina alinmaktadir. Uygu-
lamada yiiksek sayi, terciiman eksikligi ve giivenlik kontrollerinin birkag
ay siirmesi nedeniyle 6n kayit siiresinin gecikebilecegi, ancak 6zel ihti-
yaclar1 olan kisilere oncelik verildigi belirtilmektedir'®!. Kisiler kayit
olduktan sonra, kendilerine bir "gecici koruma kimlik kart1" verilir. Bu
kart, sahibinin saglik hizmetlerine ve gecici koruma rejimi kapsaminda

sunulan diger hizmetlere erigimini saglayan bir "yabanci kimlik numara-

190 Belirtilen maddeye gore gegici koruma verilmemesi gereken kisiler sunlarduir:
“28.7.1951 tarihli Miiltecilerin Statiisiine Iliskin Sozlesmenin, 1967 tarihli Miilteci-
lerin Statiisiine Iligkin Protokol ile degistirilen 1 (F) Maddesinde tanmimlanan fiil-
lerden dolayr su¢lu oldugu diisiintilmesi igin ciddi nedenler bulunanlar; Tiirkiye di-
sida herhangi bir nedenle zalim davranislarda bulundugunu gésteren gerekgeler
bulunanlar,; bu paragrafin (a) ve (b) alt paragraflarinda belirtilen su¢ veya eylem-
lerde yer almis veya baskalarimi bu tiir su¢lar: veya eylemleri islemeye tesvik etmis
olanlar; iilkesinde silahli ¢atismalara katilan ve bu tiir faaliyetleri kalici olarak
durdurmayanlar; terér eylemlerini gerceklestirdigi, gerceklestirmeyi planladigi ve-
ya bunlara katildig tespit edilenler; Ciddi bir sugtan hiikim giymesi nedeniyle ka-
mu igin tehdit olusturdugu diistiniilen ve milli giivenlik, kamu diizeni veya kamu gii-
venligi acisindan tehlike olusturdugu diisiiniilenler; daha dnce Tiirkiye'de islenmesi
halinde hapis cezast verilecek bir veya birden fazla sug isleyenler ve bu sucun ceza-
st onlemek i¢in vatandagi olduklart iilkeyi veya ikamet ettikleri iilkeyi terk eden-
ler; uluslararasi mahkemelerce insanliga karsi suglardan hiikiim giymis olanlar;
26.9.2004 tarihli ve 5237 sayil Tiirk Ceza Kanununun Dérdiincti Kisminin YedinCi
Béliimiinde yer alan suglardan birini isleyenler”.

191 AIDA, Turkey 2019, 129, 130.

DEHUKAMDER - Cilt: 3/ Say:: 1/ Yil: 2020, s. 167 - 260



OZTURK 231

s1"

icerir. Tirkiye'de gecici koruma altindaki kisilerin ¢ogu barinma
merkezlerinin (kamplar olarak da bilinir) disinda kalmaktadir. GIGM
istatistiklerine gore 23.07.2020 tarihi itibariyle gegici koruma altindaki
3.604.226 kisiden sadece 61.948 kisi 5 farkli ilde bulunan 7 barinma
merkezinde kalmaktadir'®?. Biiyilk ¢ogunlugu barmma merkezlerinde
bulunmamakla birlikte, hareket 6zgiirliigii agisindan bu kisilere uygula-
nan bir kisitlama vardir. 29 Agustos 2015 tarihli yayimnlanmamis bir ge-
nelge ile il yetkililerine, Suriyelilerin Tiirkiye i¢indeki dolasimini kont-
rol etmek ve Onlemek i¢cin bazi tedbirler almalar1 talimati verildi. Bu
uygulamanin arkasindaki mantiin, Suriyelilerin Yunan adalarina deniz
gecisi girisimlerini durdurmak oldugu belirtilmektedir'®3. Gegici koru-
madan yararlananlarin, kayith olduklar1 sehirden ayrilmalar1 gerekiyorsa
"yol izni" almalar1 gerekmektedir. AB - TR Mutabakatinin ardindan bu
tedbirlerin gegici korumadan yararlananlara daha siki bir sekilde uygu-
landig1 belirtilmektedir'®*.

Is giiciine erisim agisindan, gecici olarak korunan kisilerin ise erisiminin
usulii ve 6zii, esas olarak 2016 yilinda kabul edilen Gegici Koruma Sag-
lanan Yabancilarin Calisma Izinlerine Dair Y&netmelik (RWT) kapsa-
minda diizenlenmektedir. Bu Y6netmelik uyarinca, gegici koruma kim-
lik kartina sahip olanlar kayit olduktan alt1 ay sonra ¢aligma izni basvu-
rusunda bulunabilirler (RWT Madde 5 (1)). Bir isyerinde istihdam edilen
gecici korumali kisilerin sayisi kotaya tabidir; s6z konusu kisilerin sayisi

ilgili isyerindeki Tiirk ¢alisanlarin %10unu gegmemelidir (RWT Madde

192 DGMM: Temporary Protection, Sheltered and Unsheltered Syrian Refugees by
Temporary Shelter Centers, https://en.goc.gov.tr/temporary-protection27 (Erisim
Tarihi: 01.08.2020).

193 AIDA, Turkey 2019, 139.

194 1bid.
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8 (1)). RWT, mevsimlik tarim veya hayvancilik islerinde istthdam edil-
mek isteyenler icin c¢aligma izni verilmesi zorunlulugundan muafiyet
saglar (RWT Madde 5 (4)). Kural olarak, gecici koruma saglanan kisiler,
yalnizca kayitli bulunduklari il iginde bulunan isyerleri igin ¢alisma izni
basvurusunda bulunabilirler (RWT Madde 7). Ancak, bazi durumlarda,
yetkililerin takdirine bagli olarak, baska bir ilde is giicline erisim nede-
niyle kaytl il degistirilebilir'®®. Belirli bir ilde ¢aligma izni verilmesinin
kamu diizeni, giivenlik veya saglik agisindan risk teskil edeceginin tespit
edilmesi halinde, Aile, Calisma ve Sosyal Hizmetler Bakanlig: ilgili ilde
calisma izni verilmesini durdurabilir (RWT Madde 7). Isgiiciine erisim
veya dolagim 6zgiirliigli durumlarinda goriildiigii gibi, TPR kapsaminda-
ki haklara erigimin, 1951 Sozlesmesi kapsaminda saglanan miilteci ko-
rumasina eklenen haklarla aymi diizeyde olmadigindan bahse-
dilmelidirt®®; bu nedenle gegici korumanin sagladigi koruma rejimi,
'"1951 Sozlesmesi’ne benzer’ bir koruma ile sonu¢lanmamaktadir. Bu,
gecici korumanin istisnai niteliginin ve Tirkiye’nin S6zlesmenin miilteci
tanimina iliskin uyguladig:1 cografi sinirlamanin olagan ve rasyonel bir
sonucu olarak gortlebilir. Ancak, Turkiye'de geri kabul edilen Suriyeli-
ler i¢in mevcut olan tek koruma tiirii gecici korumadir. Ote yandan bu
durum, Yunan makamlarinin kabul edilemezlik temelinde verdigi sinir
dis1 etme kararlarinin APD'nin giivenli ii¢lincii iilke kriterleriyle uyumlu-
lugu agisindan 6nemli endiselere yol agmaktadir. Bu endise, yalnizca s6z
konusu sigimmacilarin miilteci korumasina erisememesinden degil, aym
zamanda APD’de giivenli iigiincii lilke i¢in aranan bir sart olan '1951

S6zlesmesine uygun' bir koruma tiirtiniin, Tiirkiye'de uygulanan gegici

195 DGMM: Frequently Asked Questions-Temporary Protection, Question 26,
06.01.2020, https://en.goc.gov.tr/itemporary-protection (Erisim Tarihi: 01.08.2020).
196 Oztiirk, Miltecinin Hukuki Statiisiiniin Belirlenmesi, 425 (dn. 1567).

DEHUKAMDER - Cilt: 3/ Say:: 1/ Yil: 2020, s. 167 - 260



OZTURK 233

koruma rejimi i¢in gegerli olmamasindan da kaynaklanmaktadir'®’. Ay-
rica, AB’nin azami {i¢ yillik siire sinir1 saglayan Gegici Koruma Direkti-
finin aksine, Tiirkiye'deki gegici koruma rejiminin belirli bir siire sinir
olmadig1 ve bu nedenle uluslararas1 koruma statiilerine gegisi miimkiin
kilmadig1 da belirtilmelidir. Bu nedenle, belirli haklar iizerindeki kisit-
lamalar, 6rnegin isgiiciine erisim veya dolasim ozgiirliigii, belirsiz bir
siire devam edebilir; gecici koruma ayrica kalici bir ¢6zlim olarak yerel
entegrasyona acgik degildir. Gegici olarak korunan kisilerin, Tiirkiye'de
kalis siirelerine bakilmaksizin ne uzun donem ikamet izni alma haklar1
ne de Tiirk vatandashgimna'®® basvurma haklar1 vardir (TPR Madde 25).
Ust zaman smirinin olmamast ve uluslararas1 korumaya erisimin olma-
mast, kalict bir ¢6ziim olarak yerel entegrasyona erigimlerini engelle-
mektedir'®®. Bu kisiler i¢in mevcut kalic1 ¢dziimler, iigiincii iilkelere ye-
niden yerlestirme veya geri gonderme gibi goriinmektedir. BMMYK
istatistiklerine gore, 2019 yilinda BMMYK,% 67'si Suriyeli miilteciler
olan 17.552 yeniden yerlestirme talebi olusturdu. 2019'da 10.558 miilteci
yeniden yerlesim lilkelerine gonderildi; bunlarin% 78'i Suriyeli miilteci-
ler ve% 22'si diger milletlerden miiltecilerdi®®. GIGM istatistikleri, 2014

- 2019 wyillar1 arasinda Tgiincii llkeler tarafindan dogrudan veya

197 Tiirkiye nin giivenli iigiincii iilke olarak konumuna iliskin tartismalar1 iceren kay-
naklar igin yukaridaki 45 numarali nota bkz. Turkiye'nin gegici koruma rejimi, Tr-
kiye'nin uluslararasi yasal yiikiimliiliikleri ile uyumlu kabul edilse bile, “bu hi¢hir
sekilde otomatik olarak Tiirkiye'nin giivenli bir iigiincii iilke veya farkl bir hukuki
analiz gerektiren ilk siginma iilkesi oldugu anlamina gelmez” ifadesini gérmek icin
bkz., ineli-Ciger, Protecting Syrians, 579.

198 S¢z konusu sahislar olagan yolla Tiirk vatandashigi alamamakla birlikte istisnai
yollarla, evlat edinme yoluyla veya evlilik yoluyla vatandaglik kazanmalarinda hu-
kuki bir engel bulunmamaktadir.

199 Ayrica bkz., Ineli-Ciger, Forced Migrants, 121.

20 UNHCR: Turkey 2019 Operational Highlights, pp.9-10, https://data2.unhcr.
org/en/documents/download/74411 (Erisim Tarihi: 01.08.2020).
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BMMYK araciligiyla geri kabul edilen toplam Suriyeli sayisinin 16.285
oldugunu gostermektedir?®®. Yeniden yerlestirilen kisilerin ve yeniden
yerlesim tlkelerinin sayilar1 asagidaki tabloda gosterilmektedir:

RESETTLEMENT OF SYRIANS IN THE 3RD COUNTRIES
WITHIN 2014-2019

NO COUNTRY TOTAL
1 CANADA (UNHCR) 4795
2 USA 3.944
3 CANADA (direct) 2.645
4 ENGLAND 2.449
5 NORWAY 1.926
6 SWEDEN 168
7 AUSTRALIA 115
8 AUSTRIA 58
9 BELGIUM Lé
10 LUXEMBOURG L6
n ROMANIA 43
12 LIECHTENSTEIN 18
13 NEW ZELAND 15
1 ICELAND 13
15 NETHERLANDS 3
16 FRANCE 1

GENERAL TOTAL 16.285

Tablo 5: 2014 - 2019 Yillar1 Arasinda 3' Ulkelere Yerlestirilen Suriyeli Miilteci
Sayilari.

Kaynak: DGMM: Temporary Protection, Resettlement of Syrians in the 3rd Countries
within 2014 - 2019, https://en.goc.gov.tr / temporary - protection27 (Erisim Tarihi:
04.08.2020).

201 DGMM: Temporary Protection, Resettlement of Syrians in the 3rd Countries within
2014-2019, https://en.goc.gov.tr/temporary-protection27 (Erisim Tarihi: 04.08.2020).
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Yeniden yerlestirmelerin toplam sayist (Tablo 5'te belirtilmistir) bire bir
program araciligiyla yeniden yerlestirme sayisi ile karsilastirildiginda
(Tablo 4'te belirtilmistir)?%2, bire bir planin daha fazla kisiyi kapsadigs,
ancak ikisinin toplaminin Tiirkiye'deki gegici koruma altindaki toplam
kisi sayisinin yalnizca % 1'ini kapsadig goriilmektedir. Ote yandan, Yu-
nan adalarindan geri kabul edilen Suriyeliler, Mutabakatta "daha 6nce
AB'ye diizensiz olarak girmemis veya girmeye ¢alismamis gé¢menlere
oncelik verilecegi" gerekcgesiyle bire bir programdan hari¢ tutulmusg-
tur.2%® Bu goz oniinde bulunduruldugunda, yeniden kabul edilen Suriye-
lilerin iglincii bir iilkeye yerlestirilme, dolayisiyla kalici bir ¢éziime
erisme olasiligl, gegici koruma altindaki diger kisilere gore daha diisiik
goriinmektedir. Dolayistyla, yerel entegrasyona ve / veya yeniden yerle-
sime erisimdeki bu tiir bir eksikligin Suriye'ye goniillii doniisleri tetikle-
digi diistiniilebilir. Adalet Bakanmin agiklamasina gore 2019 yilinda
373.592 Suriye vatandasi lilkelerine donmek i¢in Tiirkiye'den ayrilmis-
tir?%,. Imzal goniilliilik esasina dayali geri doniis belgelerinin temin
edilmesi bakimindan yetkililerin zorlayict eylemlerine iligkin iddialar bir

yana,?® bu tiir geri doniislerin 'goniillilliigii', geri doniis kararlarini etki-

202 By iki yeniden yerlesim faaliyetinin istatistikleri GIGM tarafindan ayni kaynak
iizerinden ayr1 ayr1 saglandigindan, Tablo 5'te verilen toplam sayilarin bire bir prog-
ram kapsamindaki sayilar1 icermedigi varsayilmaktadir.

208 EU-TR Statement, para. 2.

204 Haber 3: 2019'da goniillii olarak Suriye'ye dénen Suriyeli sayist aciklandi, 01.01.2020,
https://www.haber3.com/guncel/2019da-gonullu-olarak-suriyeye-donen- suriyeli-sayisi-
aciklandi-haberi-5069244 (Erigim Tarihi: 04.08.2020); ayrica bkz., AIDA, Turkey
2019, 123.

205 Bu tir iddialar igin bkz., Amnesty International: Turkey: Syrians illegally deported
into war ahead of anticipated ‘safe zone’, 25 October 2019, https://www. am-
nesty.org/en/latest/news/2019/10/turkey-syrians-illegally-deported-into-war-ahead-
of-anticipated-safe-zone/ (Erisim Tarihi: 04.08.2020); Human Rights Watch: ‘Re-
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leyen kosullarin degerlendirilmesi agisindan ECtHR igtihadi ¢ergevesin-
de sorgulanabilir. N.A. / Finlandiya®®® davas1 bu sorgulamaya 1s1k tutabi-
lir. Dava, Finlandiya Yiiksek Idare Mahkemesinde, iltica basvurusunun
reddine iliskin temyiz bagvurusu beklemedeyken, babasinin Irak'a des-
tekli goniillii geri doniisiiniin ardindan dldiirtilmesi sonucu, N.A. tarafin-
dan agilmistir. Mahkeme, s6z konusu kisinin Irak'a donmesinden bir giin
sonra sinir dis1 edilmesinin durdurulmasina karar vermemis ve temyiz
iznini reddetmistir. Bu davada mahkeme, digerlerinin yani sira, bagvu-
ranin babasinin geri doniis kararin1 vermesini gerektiren kosullarini ve
seceneklerini degerlendirmis ve bagvuranin babasinin bu se¢enekler ara-
sinda gercekten 6zgiir bir secim yapmadiginmi diisiinerek, feragatinin ge-
cersiz olduguna karar vermistir?®’. Mahkemenin NA / Finlandiya dava-
sindaki yaklasiminin davanin somut kosullari i¢inde degerlendirilmesi
gerekmesine ragmen, yukarida belirtilen caydirict durumun, gegici ola-

rak korunan bireyler i¢in kalic1 ¢ézlimlere erisim agisindan, Tiirkiye'deki

patriation’ of Syrians in Turkey needs EU Action, 7 November 2019,
https://www.hrw.org/news/2019/11/07/repatriation-syrians-turkey-needs-eu-action
(Erisim Tarihi: 04.08.2020); AIDA, Turkey 2019, 123-124. Bu iddialarin, Suriyeli-
lerin Tiirkiye'den sinir dig1 edilmemesi ve geri doniislerin goniillii oldugu gerekge-
siyle yetkililer tarafindan reddedildigi belirtilmelidir: bkz., Deutsche Welle (DW):
The statment of the Deputy Minister of Foreign Affairs Faruk Kaymake1 (Kaymak-
¢1: Tirkiye Suriyelileri sinirdigt etmiyor), 09.09.2019, https://www. dw.com/tr/
kaymakgi-tirkiye-suriyelileri-simirdigi-etmiyor/a-50362295 (Erisim Tarihi:
04.08.2020). GIGM, yukarida belirtilen Uluslararast Af Orgiitii kaynaginda yer alan
iddialar1 da reddetmis ve bir basin agiklamasinda, geri gondermeme ilkesine itaat
sonucunda Suriyelilerin Tiirkiye'den simnir disi edilmedigini ve goniilli geri do-
niiglerin yasal siiregte gergeklestirildigini agiklamigti: DGMM: Press Release
(Uluslararas1 Af Orgiitii’niin Suriyelilerin Hukuka Aykir1 Olarak Simr Digt Edildigi
Iddiasina Iliskin Basin Agiklamasi), 25.10.2019, https://www.goc. gov.tr/
uluslararasi-af-orgutunun-- suriyelilerin-hukuka-aykiri-olarak-sinir-disi-edildigi- iddiasina-
iliskin-basin-aciklamasi (Erisim Tarihi: 04.08.2020).

206 N.A. v. Finland, App. No. 25244/18, 14.02.2020.

207 N.A. v. Finland, para. 60.
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geri doniislerin 'goniillii’ niteligini etkiledigini savunmak tamamen tutar-

s1z olmayacaktir.
SONUC

2015 krizi, baz1 durumlarda, 'miilteci' teriminin kullanimi i¢in tutarli bir
retorigi yansitan bir 'miilteci krizi' olarak adlandiriliyordu ve istatistikle-
re gore, o yi1l Yunan adalarina gelen bireylerin% 84'ii aslinda en ¢ok
mdlteci Ureten tilkelerden geliyordu. Tek basina bu gercek bile, bu du-
ruma bir yanit oldugunu kabul eden AB - TR Mutabakatinin, Tiirki-
ye’nin yeni siginma sistemi nedeniyle kapasite eksikligi yasamasindan
otiirii bir cogu bir baska yerde koruma arayan kisilere yonelik oldugunu
gostermektedir. Bununla birlikte, Mutabakat ile belirlenen "¢6zim",
gercek ve ana sorun olarak etkili koruma eksikligine odaklanmak yerine,
iki 6nemli isleve hizmet etmek icin yerine getirilen caydiricilik odakli
bir yaklasimi benimsemistir: "sorunsuz bir geri doniisii" takiben ilgili
kisilerin 'garantili geri kabulii'. Mutabakatin basarisi, esas olarak, sirasiy-
la Yunanistan ve Tiirkiye'ye tahsis edilen bu iki iglevin etkisine baglidir.
Ote yandan, bu basariya ulasma ¢abasi, bu iki islev "gercek sorun" igin
bir ¢6zlim sunmaya uygun olmadigindan, her iki iilkenin de uygulama-
sinda insan haklar1 hukuku ve miilteci hukuku agisindan tutarsizliklara
yol acti. Yunanistan agisindan gé¢menleri uzaklastirma kararhiliginin bir
sonucu olarak, kapasite eksikligi ile birlikte, gd¢men erisim noktalarin-
daki iltica prosediirii Mutabakatin caydirict yaklasimini yansitacak se-
kilde formiile edilmistir. Ote yandan, Mutabakatin fiziki temelde sorum-
lulugu paylagmaktan ziyade aktarmaya odaklandigi goriilmektedir. Asil

sorunun nedeni en basindan Tiirkiye'nin tek basina bdylesine yogun bir
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akinla fiziksel olarak basa ¢ikma kapasitesinin olmamasina ragmen, Mu-
tabakat, Tirkiye'nin omuzlarina ezici bir "yiik" getirerek sonu¢lanmistir.
Bir zincirleme etki olarak, Tiirkiye’nin uygulamasinda mevzuat uyus-
mazliklart kagiilmaz hale gelmistir ve bunun sonucu da siginmacilarin,
ozellikle Suriyelilerin uluslararas1 korumaya ve kalict ¢éziimlere erisi-
mini riske atmistir. Dolayisiyla, Mutabakatin gé¢ akinlarinin korumayla
ilgili karakterine g6z yummasina yonelik yaklasimi, asil sorunu azalt-
mamistir. Gergekten de, Mutabakatin siginma ile ilgili uygulamalar tize-
rindeki etkisi, etkili bir koruma ve kalic1 ¢oziimlere erisim ihtiyacini
daha da artirmistir. Buna kanit olarak, Tiirkiye'nin sinirdan ¢ikislari en-
gellemeyecegine dair yaptig1 aciklamanin ardindan siginmacilar da dahil
olmak {izere binlerce go¢gmenin Yunanistan sinirlarina akin ederek son
derece sert durumlarla karsilagsmak zorunda kaldigi, Tiirkiye ve Yunanis-
tan sinirlar1 arasindaki kriz gosterilebilir. Bu olayin da bir kez daha gos-
terdigi gibi, 'sorunun' gergek ¢oziimi, fiziksel sorumlulugu Tiirkiye’ye

yiiklemek degil, bu sorumlulugu paylagmaktir.

2016 ile 2019 arasinda gecis sayisinda azalma gozlemlendiginde, Muta-
bakat kendi kosullar1 dahilinde bir "basar1" olarak degerlendirilebilir.
Ancak, Mutabakatin sundugu ¢6ziim, ne mevcut sorunu ele almakta ne
de miilteci hukukunun gereklerine uygun olan saglam bir ara¢ sunmak-
tadir. Bu nedenle Mutabakatin 'basarisi', istikrar1 uluslararasi insan hak-
larindan ve milteci hukukundan tiretilen etkili teminatlardan ziyade
siyasetin hassas dinamiklerine bagl olan sayilara dayaniyor gibi gorii-

nayor.
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