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Gemi adamlarinin donatanlari tarafindan terk edilmeleriyle ¢ok sik karsi-
lagilmaktadir. Terk, gemi adamlarinin donatanlar tarafindan iilkelerine
gonderilme masraflar1 karsilanmadan, iicretleri 6denmeden, gerekli ba-
kim ve destekten yoksun bir sekilde birakilmalaridir. Terkin sorun teskil
etmesinin nedeni, ¢ogu zaman temel ihtiyaglar1 dahi karsilanmadan bira-

kilan gemi adamlarinin karsilarinda muhatap olarak donatani bulamama-

larin yaninda, bu siiregte yasanilan insan haklari ihlalleridir.

2006 tarihli Deniz Is Konvansiyonu’nun (MLC 2006) 2014 tarihli Degi-

siklikleri ile gemi adaminin terki baglayici olarak ele alinmigsa da konu
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312 Denizde Insan Haklar: Baglaminda Gemi Adamimin Terki

sadece donatan tarafindan 6denmeyen iicretlerin, gemi adaminin {iilkesi-
ne gonderilme masraflarinin ve bu siirecte ortaya ¢ikabilecek giderlerin
belirli bir tutarinin mali giivence sisteminden karsilanmasi noktasinda
ele alinmaktadir. Terkin salt ekonomik sonuglari, s6z konusu mali gU-
vence sistemiyle sinirli olsa da diizenlenmistir. Ancak gemi adamlarinin
terk siiresi uzadikca ortaya g¢ikan beslenme hakki, saglik hakki, tlicret
hakki, ¢calisma hakki ve hatta yasam hakki ihlalleri ile gemi adamlarinin
terk siiresindeki manevi kayiplari gibi bazi temel ve insani noktalarda bir
diizenleme ve uygulama eksikliginin oldugu goriilmektedir. Bu durumun
sebebi denizde insan haklari kavraminin gelismemis olmasidir. Bu ¢a-
lisma ile denizde insan haklar1 kavrami gemi adaminin terki 6zelinde ele
alinmis olup yasanilan ihlallere yonelik en azindan bir farkindalik yara-

tilmas1 amaglanmaktadir.

Anahtar Kelimeler: Deniz Hukuku, Deniz Is Hukuku, Gemi Adamin
Terki, Insan Haklari, Thlaller.

ABSTRACT

It is very common for seafarers to be abandoned by their shipowners.
The abandonment occurs when the seafarers are to be left without paying
their repatriation expenses, wages, and expenses of the the necessary
maintenance and support by the shipowner. The reason why the aban-
donment is a problem is that the shipowner could not be reached as res-
pondent during the abandonment, and the seafarers are left without even

their basic needs thus the human rights violations happen.
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Although, 2014 Amendments to the Maritime Labor Convention 2006
(MLC 2006) regulates the abandonment of the seafarers, it is only the
context of providing financial security that is covered unpaid wages,
repatriation costs and expenses which may be occurred during the pro-
cess to those seafarers who are abandoned. The economic consequences
of the abandonment of the seafarers has been regulated even though it
covers very limited expenses. However, as the abandonment period
expended the human rights violations such as right to right to food, right
to health, right to wage, right to work and even the right to life and the
non - pecuniary damages occur and there seems to be a lack of regula-
tion and implementation in basic and human aspects. The reason for this
is that the concept of human rights at sea has not developed yet. With
this paper, the concept of human rights at sea is examined in the scope of
the abandonment of the seafarers and it is aimed to raise an awareness of

the human rights violations in the abandonment cases.

Keywords: Maritime Law, Maritime Labour Law, Abandonment of the

Seafarers, Human Rights, Violations.
*k*k
GIRIS
Terk® genis anlamda donatan ile gemi adanu arasindaki bagin kopmasi

olarak tanimlanmaktadir’>. Donatan ile gemi adami arasindaki bagin

! Birlesmis Milletler (BM), Uluslararas1 Calisma Orgiitii (ILO), Uluslararas1 Denizci-
lik Orgiitii (IMO), Uluslararas1 Nakliye Iscileri Federasyonu (ITF), Deniz Is Kon-
vansiyonu 2006 (MLC 2006), Gemi Adamlarinin Egitim, Belgelendirme ve Vardi-
ya Tutma Standartlar1 (STCW).
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kopmasina gemi adaminin iilkesine gonderilme masraflarinin karsilan-
mamasi, iicretlerinin 6denmemesi, gerekli tibbi bakim ve destegin sag-
lanmamas1 6rnek verilebilir. 2006 tarihli Deniz Is Konvansiyonu’nun®
2.5. Diizenlemesi’ne gore, bu durumlardan herhangi birinin varliginda
terk gerceklesmis sayilmakta iken, uygulamada karsilasilan terk olayla-
riin birgogunda sayilan tiim hallerin bir arada gergeklestigi, ayrica gemi
adaminin ¢alistigi gemiyle birlikte birakildig1 goriilmektedir. Gemi ada-
minin hem yasami alanit hem de ¢alisma alani olan gemiyle birlikte ter-
kedilmesi durumunda, donatan tarafindan temel gereksinimlerin karsi-

lanmamas1 yaninda bir de geminin yakitsiz, elektriksiz, bakimsiz, ekip-

mansiz kalmasi gemi adaminin durumunu daha da agirlastirmaktadir.

18 Ocak 2017’de yiiriirliige giren, 2006 tarihli Deniz Is Konvansiyo-
nu'nun (MLC 2006) 2.5. Diizenlemesi’nin 2014 tarihli Degisiklikleri ile
terk diizenlenmis olsa da konu olduk¢a smirl1 bir sekilde ele alinmustir.
Ilgili diizenleme ile bayrak devletine, terke karsi mali giivence getirme

zorunlulugu yiiklenmistir. Bayrak devleti, bayragin1 tasiyan gemilerde

2 Bkz. IMO A.930(22) sayili Rehber Kurallar1 2(1)(3). maddesi < https://s eafa-
rersrights.org/wp-content/uploads/2014/11/INTERNATIONAL_TREATY_ IMO-
ILO-RESOLUTION-A.930.22_2001_ENG.pdf> et. 15/10/2020.

6898 sayili Denizcilik Caligma Sozlesmesinin Onaylanmasinin Uygun Bulundugu-
na Dair Kanun igin bkz. 25/03/2017 tarihli ve 30018 sayili RG. 20/08/2013 tarihin-
de yirirliige giren MLC 2006’nin metni i¢in bkz. <https://www.ilo.org/
wemsp5/groups/public/ed_norm/normes/documents/normativeinstrument/wems_55
4767.pdf>-et. 16/04/2020. Orijinal adi, Maritime Labour Convention 2006 olan
Konvansiyonun, resmi ¢evirisi “Denizcilik Calisma Sozlesmesi” olarak yapilmustir.
Calismada, 6zel hukuk sézlesmeleriyle karistirlmamasi adma Deniz Is Konvansi-
yonu terclimesi tercih olunmustur. Tiirkiye, heniiz i¢ hukuk siirecini tamamlamayip,
onay belgelerini tevdi etmediginden Konvansiyon’a taraf degildir. Bununla beraber,
Konvansiyon’un “no favourable treatment” ilkesi geregince, Tiirk Bayragi tasiyan
ve uluslararas: ticarette kullanilan gemiler, Konvansiyon’nun gerekliliklerini goste-
ren sertifikalari tasimak zorundadir. Aksi takdirde, Konvansiyon’a taraf liman devleti
denetimleri sirasinda tutulmalar1 s6z konusu olabilir.
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istihdam edilen gemi adamlarinin, 6denmemis iicretlerinin, iilkelerine
geri gonderilme masraflarinin ve bu siirecte ortaya ¢ikabilecek giderleri-
nin*; sigorta, fon, sosyal giivenlik plan1 veya baskaca bir yontemle dona-
tan tarafindan giivence altina alinmasim saglamakla yiikiimliidiir®>. An-
cak, terk edilen bir gemi adamu, terk edildigi siire zarfinda gemi tedarik-
cileri tedarigi kestiginden dolay1 neredeyse ag, temiz igme suyu ve nor-
mal suya erisimi smirli bir sekilde, gemide kelimenin tam anlamiyla

hapis kalmaktadir®.

Olaym yabanci bir limanda gergeklesmesi ve denizciligin uluslararasi
karakteri sebebiyle cogu zaman gemi adaminin ve donatanin da farklh

tabiiyetlerde bulunmasi ortaya ¢ok uluslu iligkiler ¢ikarmakta ve 2006

Terk dolayisiyla ortaya ¢ikabilecek zarar kalemleri, gemi adaminin terk siiresince
olusan yiyecek ve barimma masraflari; ulusal mevzuat veya toplu sdzlesmelerle dii-
zenlenmesi halinde, gemi adamina iilkesine gonderilinceye kadar yapilan 6demeler,
gemi adaminin kisisel esyalarmin génderilmesi masraflari; gemi adaminin tlkesine
varincaya kadar saglifiyla alakali yapilan giderler ile ddenmemis iicretlerinden
olugsmaktadir. Mali giivence sistemi, 6denmemis ticretler ile yapilan diger harcama-
lar bakimindan dort aylik {icret tutari ile sinirh bir sekilde olusturulmaktadir.

MLC 2006 uyarinca, mali giivence sisteminin yapisini belirleme yetkisi taraf devle-
te birakilmakla beraber, s6z konusu terk rizikosuna karsi sigorta ile alacaklarin te-
min edilmesinin daha etkili olacag: disiiniilmektedir. Halihazirda bir¢cok devlet ta-
rafindan da bu yontem tercih edilmektedir.

®  Link, P.: “One Small Step for the United States, May Be One Giant Leap for Seafa-
rers’ Rights”, Hofstra Lab. & Emp. L. J., 2015, C. XXXIII, S. 167, s. 75; Carey, L.:
“The Maritime Labour Convention, 2006: The Seafarer and the Fisher”, Austl. &
N.Z. Mar. L. J., 2017, C. XXXI, s. 14; Santos, L. U. D.: Law and Policy Perspecti-
ves of Seafarers’ Claims,, Yayimlanmamis Yiiksek Lisans Tezi, World Maritime
University, Malmo 2008, s. 2. Terk edilen gemi adamu {ilkesine gonderilmeyi bek-
lerken, genellikle gemide kalmaya devam etmektedir. Bunun nedeni, ¢ogu zaman
terk edildigi liman devletinde iagesinin saglanamamasi ve pasaportlarina el konul-
dugundan seyahatlerinin miimkiin olmamasidir. Gemi adam adeta gemide tutsak
olmakta, ulkesine gitme masraflarmi da kendisi kargilayamadigindan gemide mah-
sur kalmaktadir. Gemi adaminin baska bir se¢im hakki olmadigindan, bu anlamda
hiirriyetinden yoksun kaldig1 ve seyahat etme 6zgiirliigiiniin elinden alindig1 dahi
sOylenebilir.

DEHUKAMDER - Volume: 3/ Issue: 1/ Year: 2020, pp. 311 - 352



316 Denizde Insan Haklar: Baglaminda Gemi Adamimin Terki

tarihli Deniz Is Konvansiyonu’nun éngdrdiigii sekilde terkin olumsuz
mali sonuglart ivedilikle ¢oziilememektedir. Bu sebeple aylarin1 gemide
terk edilmis bir sekilde geciren gemi adami, insan haklar1 ihlallerine
varacak durumlarla karsilagmaktadir. Diinya’da konuyu insan haklar
baglaminda ele alan ¢alismalara ¢ok yeni baslanmistir. Tirkiye’de ise
heniiz yapilan bir ¢alismaya rastlanmamistir. Konuya iliskin herhangi bir

mahkeme karar1 da mevcut degildir.

02 / 06 / 2020 tarihi itibariyle, Uluslararas1 Calisma Orgiitii’niin’ (ILO)
veri tabanina ihbar olunmus, 434 terk olay1 gerceklesmistir®. S6z konusu
434 terk olayinda, 5.548 gemi adami farkli limanlarda terk edilmistir.
Diinya genelinde ticaret gemilerinde calisan yaklasik 1.647.500° gemi
adami oldugu diisiiniildiigiinde, terk edilen gemi adam1 sayisinin bir hay-
li fazla oldugu soylenebilir. Artan gemi adami terkleri, artan insan hakla-
11 ihlalleri anlamima gelmektedir. Ne yazik ki, insan haklar1 terimi, ne
deniz hukuku anayasasi olarak kabul edilen Birlesmis Milletler (BM)

Deniz Hukuku Sozlesmesi’nde!® ne de deniz is sozlesmelerinin temel

Caligsma hayatini ilgilendiren konularda uluslararasi bir 6rgiit kurma fikri 19. yiizy1-
la dayansa da, ILO, I. Diinya Savasindan sonra 1919 yilinda Versay Antlasmasi
kapsaminda kurulmustur. ILO, Birlesmis Milletlerin tek {i¢lii orgiitiidiir. Orgiitiin
amacl, ¢alisma yasamina uluslararasi bir standart getirmek, iscilere insana yarasir
calisma kosullar1 yaratmak ve ¢alisan herkes igin sosyal adalet anlayisini genislet-
mek ve korumaktir. ILO’nun kurulus amaci, teskilat yapist ve faaliyetleri hakkinda
detayli bilgi i¢in bkz. <https://www.ilo.org/global/about-the-ilo/lang-- en/index.
htm >-et. 16/04/2020. Tiirkiye’nin 6rgiit igindeki durumu i¢in ayrica bkz. Kog, Y.:
Turkiye-ILO Iligkileri, C. XLIV, Tiirk-Is Egitim Yayinlari, Ankara 2000, s. 10 vd.

8 <https://www.ilo.org/dyn/seafarers/seafarersBrowse.list?p_lang=en> et. 02/06/2020.

% <http://www.ics-shipping.org/shipping-facts/shipping-and-world-trade/global-
supply-and-demand-for-seafarers> et. 10/10/2020.

Genel olarak, Diinya iizerinde deniz yetki alanlari, denizlerin kullanimi, gevre ve
dogal kaynaklarinin ydnetimine iliskin devletlerin, hak ve sorumluluklarini diizen-
leyen uluslararast bir sozlesmedir. Sozlesme, 10/05/1982 tarihinde Jamaika'nin
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belgesi olarak gériilen 2006 tarihli Deniz Is Konvansiyonu’nda dogrudan
duzenlenmistir. Bu durumun sebebi denizde insan haklar1 kavraminin
gelismemis olmasidir. Calismanin esas amaci, gemi adaminin terki 6ze-
linde denizde insan haklar1 kavramini ele alarak, insan haklar ihlali ya-
ratabilecek durumlart somut drneklerle agiklayip yasanilan insan haklar

ihlallerine farkindalik yaratmaktir.
. DENIiZDE iINSAN HAKLARI KAVRAMI

Insan haklari, insanca muamele goriilmesine, insanca muamelede bulu-
nulmasina, insanin haksiz davranislara ve ayrimciliga maruz kalmamasi-
na yonelik temel ilkelerdir'!. insan haklar1 hicbir ayrima tabi tutulma-
dan, tiim insanlarm dogustan sahip oldugu ve yararlanabilecegi haklar*?
olarak tanimlandigindan®®, “denizde insan haklar” kavrammin kullanili-
st hukuki olarak yerinde goriinmeyebilir. Zira insan haklar1 yer, zaman,

mekan, kisi fark etmeksizin esit sekilde uygulanmasi gereken haklardan-

Montego Bay kentinde imzalanmis olup, 16/11/1994 tarihinde yiriirlige girmistir.
Sézlesmenin Ingilizce metni igin bkz. <https://www.un. org/depts/los/ conven-
tion_agreements/texts/unclos/unclos_e.pdf> et. 02/06/2020. Tiirkiye bu Sozles-
me’ye taraf olmamakla birlikte, Tiirkiye’nin menfaatlerine aykir1 olan maddeleri di-
sinda, S6zlesme’nin uluslararasi 6rf ve adet kurali haline gelmis olan kurallari Tiir-
kiye bakimindan uygulanabilirlik gdstermektedir.

Sunay, R.: “Insan Haklarmin Yatay Etkisi ve Devletin Sorumlulugu”, Selguk Uni-

versitesi Hukuk Fakiiltesi Dergisi, 2015, C. XXIII, S. 1, s. 10.

12 Gozler, K.: Insan Haklari Hukuku, B. 2, Bursa 2018, s. 84: Yazar, insan haklarin,
insanlarin sahip oldugu hiirriyetler olarak tanimlamaktadir. Haklarin, hukuk diize-
nince taninan ve korunan hiirriyetler oldugunu vurgulamakta, insan haklarinin ise,
hukuktan degil dogustan geldigini vurgulamak iizere hiirriyetler terimini kullan-
maktadir.

18 Tezcan, D. - Sancakdar, S. - Erdem, M. R. - Onok, R. M.: Insan Haklar: El Kitabz,
B. 8, Ankara 2019, s. 27.
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dir!*, Insan haklarmin 6znesi, smiflar, topluluklar, cemaatler, etnik, din-
sel, dilsel veya mesleki gruplar degil, sadece insanlardir. Bundan dolayi,
calismada her ne kadar gemide ¢alisan gemi adamlarinin haklar1 ele alin-
sa da gemi adamlarina 6zgii mesleki haklar bakimindan insan haklari
vurgusu yapilmamakta, gemi adamlarinin maruz kaldiklari insan haklar
ihlallerine yonelik farkindalik olusturulmaya calisiimaktadir. Nitekim,
denizde insan haklar1 kavramini1 kullanmaktaki ama¢ da gemi adamlari-

nin denizde yasadiklari insan haklari ihlallerine dikkat cekmektir.

Her ne kadar insan haklar1 hareketlerinin kdkenleri ¢ok eskilere dayansa
da®® karalarin uzantilar1 olan denizlerde meydana gelen insan haklari
ihlallerine kars1 ancak giiniimiizde bir farkindaligin olugmaya basladig
sOylenebilir. Gemi adamlariin, ¢alisma ortamlarinin deniz olmasi sebe-
biyle neredeyse tecrit edilmis olmalar1'® ve gergeklesen ihlallerden sonra
haklarin1 arama noktasinda adalete erisimlerinin daha sinirli olmasi, de-
nizde yasanilan ihlallere karst kamuoyu olusturulmasini giliclestirmistir
ve denizde insan haklari kavrami giiniimiize kadar pek gelismemistir.

Ayrica, denizde meydana gelen eylemlerin bayrak devletinin miinhasir

4 Insan haklar1 hukukuna 6zgii bir yaklasim olan “insan haklarmin boliinemezligi”

hakkinda bkz.: Marguenaud, J., P.: “Insan Haklar1 Avrupa Mahkemesinde Sosyal
Haklarin Korunmasi ve Sdzlesme’nin Genis Yorumu”, (Ed.) Kaboglu, 1.: Anayasall
Sosyal Haklar, Istanbul 2012, s. 223.

Insan haklar tarihine baktigimizdan, 1215 yilinda imzalanan Magna Carta Liberta-
tum ardindan, 1679 yilinda ¢ikarilan Habeas Corpus, 1689°da ingiliz Haklar Bildir-
gesi ve 1789 yilinda Fransiz Insan ve Vatandas Haklar1 Bildirgesi ile sistematik ola-
rak getirilen diizenlemelerin mevcut oldugunu gérmekteyiz.

Brown v. Lull davasinda, Yargi¢ Joseph Story gemi adamlarim su sekilde;"Genelde,
kendi hak ve imtiyazlarinin niteligi ve kapsami hakkinda bilgisiz olan ve ¢ogunluk-
la degerlerini geregi gibi takdir edemeyen, korunmaya muhtag bir isci sinifi” olarak
tanimlamigtir. Detayl bilgi i¢in bkz. Sumner, C.: Reports of Cases Argued and De-
termined in the Curcuit Court of the United States for the First Circuit, C. I, Bos-
ton 1837, s. 443.
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yetkisi igerisinde ¢ogu zaman cezasiz kalmasi, seffaflik ve hesap verile-
bilirlik bakimindan daha sinirli olunmasi, denizde yasanan insan haklari
ihlallerini ulusal diizeyde tutmustur. Son yillarda, teknolojinin de gelis-
mesiyle beraber, insan haklari ihlallerine iliskin durumlarin siirekli ra-
porlanmasi sonucunda ise denizde insan haklar1 korumasini saglamak
adma birtakim gelismelerin yasandig1 goriilmektedir!’. Denizde insana
iliskin faaliyetler, gemi adamlarinin yasam ve c¢alisma haklarina sirayet
eden tiim durumlar basta olmak iizere, diizensiz go¢menlik ve denizde
yasanilan diger yasadisi faaliyetlerden olussa da bu ¢aligmada, sadece
gemi adamlarinin donatanlar tarafindan terk edilmeleri halinde ortaya

¢ikan durumlar, insan haklar1 ihlalleri bakimindan degerlendirilmektedir.
1. TERKIN TANIMI

Terki ele alan tek baglayic1 uluslararasi diizenleme 2006 tarihli Deniz Is
Konvansiyonu’dur®®. Konvansiyon’un Standart A.2.5.1’inin 1. madde-

sinde, Konvansiyon’un veya gemi adami hizmet s6zlesmesinin donatan

17 ILO tarafindan tutulan terk olaylarmin kaydini iceren veri taban1 bu anlamda 6nem-

li bir gelismedir. Bkz. <https://www.ilo.org/dyn/seafarers/seafarersBrowse.list?
p_lang=en> et. 20/05/2020. Bunun disinda, denizde insan haklari ¢aligmalariyla
Londra’da bulunan Human Rights at Sea isimli kurulus dikkat ¢ekmektedir. ilgili
kurulus, Denizde Insan Haklaria Iliskin Cenevre Deklarasyonu’nu olusturmus olup
denizde meydana gelen terk olaylarin1 tespit edip, engellemek adina yaptigi ¢alisma-
lar icin bkz. <https:/Aww.humanrightsatsea.org/who-are-we/>-et. 16/04/2020.

Konuyu ele alan fakat baglayici olmayan IMO’nun A.930(22) sayil1 Rehber Kural-
lar’’nin tanimlar boliimiinde ise terk, gemi adami ve donatan arasindaki bagin kop-
mast olarak nitelendirilmektedir. lgili Rehber Kurallar’a gére terk, donatan tarafin-
dan, gemi adaminin zamaninda iilkesine geri gonderilmemesi ve gemi adamina
6deme yapilmamasiyla alakali temel yiikiimliilikklerin yerine getirilmemesi ve temel
gereksinimlere iliskin hiikiimlerin ihlal edilmesiyle olusmaktadir. Temel gereksi-
nimlerden kasit, yeterli miktarda yiyecek, barinma ve tibbi bakim ihtiyaglaridir.
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tarafindan ihlal edildigi asagidaki hallerden herhangi birinin gergekles-

mesi durumunda, gemi adaminin terk edilmis sayilacagi belirtilmistir:

(@ Gemi adaminin iilkesine gonderilme masraflarinin karsilan-

masindan kag¢inilmasi,

(b) Gemi adaminin gerekli destek ve bakimdan yoksun birakilma-

s1 veya

() Gemi adaminin en az iki aylik iicretinin 6denmemesi de dahil
olmak {izere, donatanin tek tarafli olarak gemi adam ile olan

baglantisini1 bagka surette kopartmasi.

Terk olayinda gemi adami, ¢alistig1 gemiyle birlikte veya tek basina ya-
banci bir limanda birakilmaktadir. Terkten sonra donatan muhatap olarak
bulunamadigindan, hizmet sdzlesmesinden kaynaklanan yikimlultkler
de yerine getirilememektedir. Donatanin gemi adamini terk etmesindeki
sebep ¢ogu zaman ekonomiktir. Ornegin, donatan iflas etmis, acze diis-
miis, gemisi liman devleti denetimi sirasinda tutulmus veya gemi alacak-
lilar tarafindan haczedilmis olabilir. Tutulan veya haczedilen gemi isleti-
lebilme imkanini kaybettiginden, donatan1 tarafindan kolaylikla terkedi-
lebilmektedir. Iste bu durumlarda, terk edilen gemi adami, hem iilkesine
geri gonderilme masraflarin1 kendisinin karsilayamamasi hem de 0den-
memis ticretlerini ancak gemide kalmaya devam ederse alabilecegi dii-
stincesiyle, terk edilen gemide kalmaya devam etmektedir. Bunun yani
sira, gemi adaminin yabancisi oldugu devletteki hukuki statiisii, kendisi-
ne ¢cogu zaman karaya serbest¢e ¢ikma ve seyahat etme Ozgiirligii de

vermemektedir. Bu siiregte gemi tedarikgileri, gemiye hizmet saglamay1
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biraktigindan, gemi adaminin giinliik ihtiyaglar1 ve iasesi, genellikle bi-

rakildig1 liman devletindeki yardim kuruluslan tarafindan saglanmaktadir.

A) GEMiI ADAMININ ULKESINE GONDERILME MASRAFLA-
RININ KARSILANMASINDAN KACINILMASI

1 - Genel Olarak

Gemi adaminin iilkesine gonderilme masraflarinin karsilanmasi, hizmet
sOzlesmesi geregince donatanin gemi adamini gézetme borcundan kay-
naklanan bir yikimltluktir'®. Deniz Is Konvansiyonu’nun A2.5.1 sayili
Standardi’nin 5. maddesinde gemi adaminin iilkesine gonderilmesi i¢in
gerekli organizasyonun yapilmasi da donatanin yiikiimliiliigli olarak gos-
terilmigtir. Ancak Konvansiyon’da salt masraflarin kargilanmasindan
kacinilmasinin terk teskil edecegi diizenlendiginden, gerekli tutarin dde-
nip yolculuk planlamasinin yapilmadigi hallerin Konvansiyon kapsa-
minda terk olarak nitelendirilmesinde giicliik oldugunu ve Konvansi-
yon’un tercihinin de bu yonde bulundugunu kabul etmek gerekir. Niha-
yetinde donatanca yolculuk planlanmasi yapilmayan ancak gonderilme
masraflart 6denen gemi adamindan kendi yolculuk planlamasini kendi-

sinin yapmast beklenmektedir.

Terk edilen gemi adamlari, ¢ogunlukla gemide ¢alisan is¢i sinifidir. Co-
gu terk olayinda, geminin siivarisinin, zabitinin veya miithendisinin degil,
kendi doniis masraflarin1 karsilayamayan ve genellikle ailesindeki tek

calisan olan gemi iscilerinin terk edilmesi dikkat c¢ekicidir. Boyle bir

19 Bedilk, M. N: Deniz Is Sézlesmesi, Bursa 2012, s. 302; Kar, B.: I¢tihatlar: ve Mev-
zuati ile Deniz Is Hukuku, Ankara 2011, s. 158; Acar, S.: Gemi Adamu Talepleri, Is-
tanbul 2012, s. 48.
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durumda ailesinden de ekonomik destek goremeyen terk edilmis gemi
adami, gemi alacaklis1 hakkini kullanabilmek adina, yabancisi oldugu
devlette, cogu zaman hayir kuruluslarinin yardimiyla yasal siire¢ baslat-

makta ve disardan yardimlarla hayatini siirdiirmektedir.
2 - Gemi Adaminin Ulkesine Gonderilmesini Gerektiren Haller

Gemi adaminin iilkesine génderilmesini gerektiren haller, Deniz Is Kon-
vansiyonu’nun A.2.5.1 sayili Standardinin 1. maddesinde sayilmaktadir.
Bu haller;

(@) Gemi adami hizmet sozlesmesinin siiresinin yurtdigindayken

sona ermesi,

(b) Hizmet sozlesmesinin gemi adami tarafindan hakli sebeple

veya donatan tarafindan feshedilmesi veya,

(c) Gemi adaminin hizmet s6zlesmesindeki yiikiimliiliiklerini ye-
rine getirmekten aciz kalmasi veya 6zel durumlara mahsus
olarak gorevlerini yerine getirmesinin kendisinden beklenile-

meyecegi bir hale diismesidir.

Deniz Is Konvansiyonu uyarinca hangi hallerde hizmet sézlesmesinin
feshinin haklilik teskil edecegi, gemi adaminin hizmet s6zlesmesindeki
yiikiimliiliiklerini yerine getirmekten acze diisecegi veya 6zel durumlara
mahsus olarak gorevlerini yerine getirmesinin kendisinden beklenileme-
yeceg8i hususlart ulusal hukuklara birakilmistir. Keza, gemi adaminin
iilkesine gonderilme hakkina sahip olabilmesi i¢in gereken asgari calis-

ma siiresinin, gemi adaminin {ilkesine gonderilmesi sirasinda ortaya
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cikmast muhtemel masraf kalemlerinin, gemi adaminin iade olunacagi

yerin ve donatanin yiikiimliiliikklerinin belirlenmesi de taraf devletlerin

ihtiyarina birakilmistir®®.

3-

Gemi Adaminin Ulkesine Gonderilmesi Esnasinda Oden-

mekten Kacinilabilecek Masraflar

Deniz Is Konvansiyonu’nun B.2.5.1 sayili Y&nergesinin 3. maddesine

gore gemi adaminin iilkesine gonderilme masraflar1 asagidaki gibidir:

(@)

(b)

(©

(d)

©)

Gemi adaminin, Deniz Is Konvansiyonunun B2.5.1 sayil Y&-
nergesinin 6. maddesine gore tercih etmis oldugu iilkeye gon-

derilme masraflari,

Gemi adaminin gemiden ayrildig1 andan varis noktasina kadar
gecen slirede yiyecek ve barinma giderleri de dahil olmak iize-

re ortaya ¢ikan masraflar,

Gemi adaminin, ulusal mevzuat veya toplu sdzlesmelerde on-
goriilmesi sartiyla, gemiden ayrildig1 andan gonderilme nokta-

sina kadar gegen siirede dogmus alacaklari,

Gemi adaminin otuz kilogram 6zel esyasinin génderilme nok-

tasina taginmasi masraflari veya

Gemi adaminin gonderilme noktasina ulagincaya kadar seya-
hatini engelleyen saglik sorunlarinin giderimi i¢in gerekli olan

tibbi bakim masraflaridir.

20 Bkz. MLC 2006 Duizenleme A2.5.1 (2).
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B) GEMI ADAMININ GEREKLI BAKIM VE DESTEKTEN YOK-
SUN BIRAKILMASI

Deniz Is Konvansiyonu’nun A2.5.2 sayili Standardinin 5. maddesi gere-
gince gemi adamina saglanacak bakim ve destekten anlasilmasi gereken,
gemide gemi adamlar i¢in yemek ve su ihtiyaglarmin karsilanmasi, ba-
rinmalar1 ve tedavileri i¢in uygun ortamin saglanmasi, gemide yasamla-
rin1 miimkiin kilacak miktarda yakit bulundurulmasidir. Donatan, gemi
adamlarma bu imkanlardan herhangi birini saglamadig takdirde terk

etmis sayilmaktadir.

Donatanin hizmet sdzlesmesinden kaynaklanan bor¢larindan olan gemi
adamini gézetme borcu, onlara gerekli bakim ve destegi saglamasi an-
lamia gelmektedir?’. Hizmet sézlesmesinin yan edim yiikiimliiliigii olan
bu bor¢ donatana, gemi adaminin yeme - igme, barinma, dinlenme, gibi
temel ihtiyaglarini karsilama ylikiimliiliigli yaninda, menfaatlerini koru-
ma ve zararlarina olabilecek islerden kaginmay: gerektirmektedir??. De-
niz Is Konvansiyonu'nda sayllmamakla birlikte, gemi adaminm viicut
biitiinliigli basta olmak iizere gemideki sagligin1 ve giivenligini korumak,
ayrica kisilik haklarina saygi gostermek, psikolojik ve cinsel tacize ug-
ramamalar i¢in gerekli onlemleri almak da donatanin gézetim borcunun
kapsaminda yer almaktadir. Su kadar ki, Konvansiyonda sayilanlarin
disindaki haller terk olarak nitelendirilemeyecek ancak gemi adamina
gerektiginde sozlesmeyi hakli sebeple feshetmek suretiyle iilkelerine

gonderilebilmelerini talep hakki bahseden terk olarak kabul edilebilecektir.

2 Kar, 115.
22 Eyrenci, O. - Taskent, S. - Ulucan, D.: Bireysel Is Hukuku, B. 8, Istanbul 2017, s. 171.
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Deniz Is Konvansiyonu’nda, gemi adaminin gerekli destek ve bakimdan
yoksun olarak birakilmasi halinin ne zaman terke sebebiyet verdigi dii-
zenlenmemistir. Terkin gergeklestigine kanaat getiren gemi adami, bu
hakkini Konvansiyon’da diizenlenen “makul siire” igerisinde talep ede-

cektir. Makul surenin tespiti taraf devletlerce yapilacaktir.

C) DONATANIN TEK TARAFLI OLARAK GEMI ADAMI ILE
OLAN BAGLANTISINI BASKA SURETLE KOPARTMASI

Deniz Is Konvansiyonu Standardinin A2.5.2’nin 2(c). maddesi uyarinca,
gemi adaminin en az iki aylik ticretinin 6denmemesi de dahil olmak iize-
re, donatanin tek tarafli olarak gemi adami ile olan baglantisini baska
suretle kopartmasi terk sebeplerindendir. Hizmet sézlesmesinin is¢inin
ozelliklerinin 6n planda yer aldig1, kisisel iliski doguran bir sozlesme?
oldugu g6z onilinde bulunduruldugunda, donatana yer, zaman ve hiyerar-
sik olarak bagimli olan gemi adaminin kisisel bir ihtiyacina cevap veril-
memesi; donatanin, emir - talimat vermekten imtina etmesi, hizmet stz-
lesmesinden kaynaklanan baskaca yikumlultklerini yerine getirmemesi
hallerinde bagin kopmasindan bahsedilebilir. Yine de gemi adami ile
donatan arasindaki bagin mahiyeti ve hangi durumlarda donatan tarafin-

dan kopartilmis sayilacaginin tespitinin ulusal hukuklarca belirlenmesi

daha yerinde olacaktir.

Deniz Is Konvansiyonu uyarmca en az iki aylik iicretin 6denmemesi
halinin, gemi adamu ile donatan arasindaki bag1 kopartan bir hal olarak

gosterilmesinin nedeni, iicretin herhangi bir sdzlesmeden dogan alacak

28 Aydn, U.: Is Hukukunda Is¢inin Kisilik Haklar:, Eskisehir 2002, s. 48.
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hakk1 olmasindan 6te, ¢ogu zaman iscinin ve ailesinin tek gecim kaynagi
olmas1 bakimimdan sosyal bir niteliginin olmasidir®*. Hizmet s6zlesme-
sinin ana unsurlarindan olan iicret, gemi adaminin gemide i gérme bor-
cunun ivazi olup, donatanin temel borcudur®. Deniz Is Konvansiyo-
nu'nun 2.2 sayili Diizenlemesinin Amag¢ kisminda, gemi adamlarinin
gordiikleri hizmetlerin karsiligini almalarin1 saglamak maksadiyla Kon-

vansiyonun iicret talep hakkini koruma altina aldig1 belirtilmektedir.

Donatanla gemi adami arasinda bagin, ticret 6denmemesi halinde ortaya
ciktigr terk durumunda, terkin gerceklesme ani tespit edilebilir fakat ge-
mi adam ile olan baglantisin1 baska surette kopartmasi halinin tespiti
yine ulusal hukuklarca tayin olunacaktir. Bu andan sonra gemi adami

yine “makul siire” igerisinde iilkesine gonderilmeyi talep edecektir.

S6z konusu hallerden biri ile birakilan gemi adami, Deniz Is Konvansi-
yonu uyarinca terk edilmis sayilmaktadir. Terkten sonra gemi adami,
O6denmemis licretlerini talep edip, iilkesine gonderilmeyi beklemektedir.
Bu surecte, barinma, beslenme ile gerekli tibbi bakim ve destek ihtiyaci
ortaya ¢ikmaktadir. Deniz s Konvansiyonu ile séz konusu masraflari
karsilayacak bir mali glivence sistemi zorunlu hale getirilmistir. Boyle-
likle, Konvansiyon taraf devletlere, bayragin1 tasiyan gemilerde ilgili

mali glivencenin mecburi olmasini saglama yiikiimliliigii getirmektedir.

2 Evren, O. K.: Is Hukukunda Ucret ve Uygulamasi, Ankara 2007, s. 18.

% Ekonomi, M.: Is Hukuku - Ferdi Is Hukuku, C. 1, B. 3, 1987 Istanbul, s. 41; Molla-
mahmutoglu - Astarl - Baysal, 129; Celik, N. - Caniklioglu, N. - Canbolat, T.: Is
Hukuku Dersleri, B. 30, Istanbul 2017, s. 129; Siizek, S.: Is Hukuku, B. 16, Istanbul
2018, s. 362.
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I1l. TERKTEN KAYNAKLANAN INSAN HAKLARI iHLALLERI
A) IHLALLER

Yukarida ifade edildigi iizere, terke sebebiyet veren 6zel hukuk iliskileri,
2006 tarihli Deniz Is Konvansiyonu'nda ele alinmis olup, terkten kay-
naklanan ekonomik sorunlar, mali glivence sistemi getirilerek giderilme-
ye calisilmigtir. Ancak, terkten kaynaklanan sorunlar salt 6zel hukuk
iligkisinde, donatanin yiikiimliiliiklerini yerine getirmemesinden ibaret

degildir.

Terk s6z konusu oldugunda asagida incelendigi iizere gemi adaminin
beslenme hakki, saglik hakki, ¢alisma hakki ve ticret hakki gibi farkl
tirden insan haklarinin ihlal edildigi goriilmektedir. Hatta, terkin gemi
ile beraber gergeklestigi 6rneklerde hem denizin kendine has tehlikeleri
hem de terk edilen geminin insan yasami icin olusturabilecegi olumsuz-
luklar g6z ontlinde bulunduruldugunda, yasama hakkinin dahi ihlal edile-
bilecegini sdylemek abarti olmaz. Konu insan haklari hukukunda ¢ok
guclu bir sekilde korunan yasama hakki oldugunda ise, devletlerin so-
rumluluk bilinciyle ve ivedilikle hareket etmesi beklenir?. Nitekim, BM
Medeni ve Siyasi Haklara iliskin Uluslararas1 Sozlesme’nin?’ 6. madde-
sinde maddi haklar bashig: altinda diizenlenen yasam hakki, her insanin
dogustan sahip oldugu ve yasalarla korunan bir hak oldugu belirtilmek-
tedir. Ne yazik ki denizcilik sektoriiniin uluslararas: karakteri sebebiyle

terkten kaynaklanan insan haklari ihlallerinde devletlerin sorumluluklari

% Uslu, F. - Ozdemir, A.: “Yasama Hakki Baglaminda Denizlerde Geri Gonderilme-
me (Non-Refoulement) flkesi”, Ombdusman Akademik, 2017, S. 6, s. 49.
27 21/07/2003 tarihli ve 25175 sayili RG.
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ivedi bir sekilde ayristirllamamaktadir. Bir terk olayinda, geminin terk
edildigi liman devleti, gemi adaminin calistifi bayrak devleti ve gemi
adaminin kendi tabiiyetinde bulundugu devlet s6z konusu olabilir. Ya-
banci bir limanda terk edilen gemi adaminin, 6ncelikle hangi devletten
olumlu bir davranis, hizmet bekleyecegi veya yardim isteyecegi husu-
sunda bir diizenleme eksikligi oldugundan, sorumluluklarin ivedilikle
ayristiritlamamasiyla siireg uzamakta ve gemi adami daha da magdur

olmaktadir.
1 - Beslenme Hakki

Beslenme hakki, herkesin yeterli miktarda, giivenli gidaya kolaylikla ve
siirdiiriilebilir bir sekilde ulasabilmesidir?®. Tarihsel siire¢ icerisinde,
insanlarin kazandiklar ilk haklardan olan beslenme hakki, birincil kusak
haklardandir?®. Sosyal bir hak olan saglik hakkiyla iliskili olan beslenme
hakki ilk kez 1924 tarihli Cenevre Cocuk Haklar1 Bildirgesi® ile karsi-
miza ¢ikmaktadir. 1948 tarihli insan Haklari Evrensel Beyanname-
si’nin®! 25. maddesinde ise herkesin kendisinin ve ailesinin saglig1 ve

1yiligi i¢in beslenme hakkini da i¢eren bir yasam standardi hakkina sahip

28 Giizeloglu, T.: “Kiiresel Gida Krizi ve Beslenme Hakkir”, TBB Dergisi, 2009, S. 80,
s. 305.

2 Giizeloglu, 307.

30 Cocuk haklarma yonelik bir bildirgedir, Tlrkiye tarafindan da onaylanmistir. De-
tayli bilgi i¢in bkz. < https://dergipark.org.tr/tr/download/article-file/227835> et.
20/10/2020.

31 Birlesmis Milletler Genel Kurulu'nun 10 Aralik 1948 tarih ve 217 A(III) sayih
Karartyla ilan edilen, 6 Nisan 1949 tarih ve 9119 Sayili Bakanlar Kurulu ile "Insan
Haklar1 Evrensel Beyannamesi'nin Resmi Gazete ile yayinlanmasi yayimdan sonra
okullarda ve diger egitim miiesseselerinde okutulmasi ve yorumlanmasi ve bu Be-
yanname hakkinda radyo ve gazetelerde miinasip nesriyatta bulunulmasi" karar-
lastirilmistir. Bakanlar Kurulu Karar1 27/05/1949 tarih ve 7217 sayili RG’de yayim-
lanmustir.
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oldugu diizenlenmektedir. Beslenme Hakki, BM Ekonomik, Sosyal ve
Kiiltiirel Haklara Iliskin Uluslararas1 S6zlesme’nin®? 11(1). maddesiyle,
ayni sekilde herkesin yeterli beslenme dahil olmak tizere kendisi ve aile-
si i¢in yeterli bir yasam standardi hakkina sahip olmasi seklinde ele

alinmis olup, baglayicilik kazanmistir.

Terk edilen gemi adamu, terk siiresince ticretini alamamaktadir. Bu se-
beple, donatan tarafindan karsilanmayan besin ihtiyaci, gemi adamlari
tarafindan da karsilanamamaktadir. Geminin tedarik¢ileri igme suyu ve
besin tedarikini kesmekte ve gemi adami gerekli besin ve temiz igme
suyu ihtiyacindan dahi mahrum kalabilmektedir. Terk edildikleri liman-
lardaki hayir kuruluslarinin yardimlariyla besin ihtiyaglarmi kisith bir
sekilde gideren gemi adamlarinin bu siire zarfinda, en temel haklarindan
biri olan beslenme haklar1 ihlal olunmaktadir. Nitekim, Aqua Sierra
olayinda terk edilmis gemi adami hepatit ve sitma yiiziinden gemide
olmis, diger ¢alisma arkadaslar1 da terk suresince tedarik edilen yiye-
ceklerden hastalik kaptigini ileri siirmiislerdir. Bir bagka 6rnek olan Ra-
diant Star® olayinda, gemide temiz igme suyu kalmadigindan, gemi

adamlar1 su ihtiyaglarini gemi acentesinin iki giinde bir kova ile getirdigi

%2 Tiirkiye S6zlesme'yi 15/08/2000 tarihinde imzalamistir. Sézlesme’nin onaylanmasi

04/06/2003 tarihli ve 4867 sayili Kanunla uygun bulunmus ve Bakanlar Kurulu
10/07/2003 tarih ve 2003/5923 sayili karariyla Sozlesme'yi onaylamistir. Bakanlar
Kurulu Karar1 ve Sézlesme’nin resmi Tiirkce gevirisi 11/08/2003 tarih ve 25196 sa-
yili RG’de yayimlanmustir. Tiirkiye, onay belgelerini 23/09/2003 tarihinde Birles-
mis Milletler Genel Sekreterligi’ne tevdi etmis ve 27. madde uyarinca, S6zlesme
Tiirkiye bakimindan 23/12/2003 tarihinden itibaren yiiriirliige girmistir.

S6z konusu olay, Sayin Prof. Dr. Erol Kahveci’nin yayimlanmamis notlarindan
almmustr.

S6z konusu olay, Saym Prof. Dr. Erol Kahveci’nin yayimlanmamis notlarindan
almmustr.
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su ile karsilayabilmislerdir. Azragmoiah® olayinda ise gemi adamlar1 75
giin temiz suya erisimleri olmadan gemide kalmislardir. Orneklerden
gorildiigii lizere, terk edilen gemi adamlarinin bu siire zarfinda yasama-
lar1 igin gereken besini ne sekilde tedarik ettiklerine yonelik bir kontrol
mekanizmasi da olmadigindan, beslenme hakkinin ihlalinin 6liimle dahi

neticelenmesi s6z konusu olmustur.

Beslenme hakki kapsaminda BM Ekonomik, Sosyal ve Kiiltiirel Haklara
Iliskin Uluslararas1 Sézlesme’nin 11(2). maddesi uyarinca devletlere
isbirligine gitme yiikiimliiligl getirilmistir. Limaninda terk gergeklesmis
bir liman devletinin, ivedi sekilde ilgili diger devletlere gerekli bildirimi
saglama yiikiimliiliigiiniin yan1 sira terk siiresince kendi iilkesinde adeta
mahsur kalan gemi adamina yeterli besini saglamasi da ytikiimliiliikleri-

nin geregidir.
2 - Saghk Hakka

Saglik hakki, herkesin kendisinin ve ailesinin saghgi ile refahi igin
miimkiin olabilecek en yiiksek bedensel ve ruhsal saglik standardina
sahip olma hakkidir®®. Saglik hakki, olas1 hastalik, sakatlik vb. durumla-
ra diisiilmesi halinde giivenlik hakkim1 da kapsamaktadir®’. Sosyal bir
hak olan saglik hakki, 1948 tarihli Insan Haklar1 Evrensel Beyanname-
si’nin 25. maddesinde herkesin kendisinin ve ailesinin saghigi ve iyiligi

icin tibbi bakimi igeren bir yasam standardi hakkina sahip oldugu sek-

% <https://www.theguardian.com/global-development/2019/apr/12/abandoned-at-sea-
the-crews-cast-adrift-without-food-fuel-or-pay> et. 27/05/2020.

Zengin, N.: “Saglik Hakk: ve Saglik Hizmetlerinin Sunumu”, Saglikta Performans
ve Kalite Dergisi, 2010, C. I, S. 1, s. 44.

37 Metin, B.: “Saglhik Hakk1”, Saglik Akademisyenleri Dergisi, 2017, C. IV, S.1, s. 46.
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linde diizenlenmektedir. Saglik hakki, BM Ekonomik, Sosyal ve Kiiltii-
rel Haklara liskin Uluslararas1 Sdzlesme’nin 12. maddesinde ise benzer
sekilde herkesin ulasilabilecek en yiiksek fiziksel ve zihinsel saglik stan-
dardina sahip olmasi seklinde ele alinmistir. BM Ekonomik, Sosyal ve
Kiiltiire] Haklara Iliskin Uluslararas1 Sozlesme’sini izlemekle gorevli
Ekonomik, Sosyal ve Kiiltiirel Haklar Komitesi saglik hakkina iligkin 14
nolu Genel Yorumu kabul etmistir®®, Buna gore saglik hakk: sadece za-
maninda ve uygun saglik hizmeti alma hakki olarak degil, giivenli suya
ve yeterli sanitasyona ulasma, yeterli gida, beslenme ve barinak
saglanmasi, saglikli ¢calisma ortamlari ve gevre sartlarini igeren kapsamli
bir hak olarak ele alinmaktadir®®. Dolayisiyla, saglik hakkinmn korudugu
deger salt sagligin bozulmasi halinde tedavi ve iyilestirme degil, kisinin

beden ve ruh sagligina zararl faaliyetlerde bulunulmasimnin da 6nlenmesidir.

Donatanin 2006 tarihli Deniz Is Konvansiyonu uyarinca yiikiimlii oldu-
gu, gemi adamina gerekli oldugunda tibbi bakim ve destegi saglamamasi
terk olarak tamimlanmaktadir®®. Terk siiresince, gemideki sagliksiz ya-

sam kosullarinin mevcudiyeti, gemi adaminin viicut biitiinligii ve sagh-

38 Zengin, 47.

39 Zengin, 47.

40 20/05/2020 gibi cok yakin bir tarihte, diimeni olmayan Ispanyol Bayrakl bir gemi,
on bes gemi adamiyla birlikte Filipinler agiklarinda terk edilmistir. Gemi adamlari,
karadan on {i¢ mil uzakta, yakit, gida ve igme suyu seviyeleri olduk¢a azalmis bir
halde beklemektedirler. Her ne kadar Filipin yetkilileri tarafindan, gemi MLC 2006
gerekliliklerine uymadigindan bahisle alikonulmussa da limana giris izni verilmesi
icin Yetkililer, miirettebatin romorkor masraflarimi karsilamasi sartini getirmistir.
Filipinler’in MLC 2006’ya taraf oldugu distiniildiigiinde, ilgili Konvansiyon’dan
kaynaklanan yiktumlaluklerini bir an evvel yerine getirmesi, terk edilen gemiye li-
man giris izni vermesi, bayrak devletine ve geminin sigortacisina bildirim yapmasi
gerekmektedir. Olayla ilgili detayli bilgi i¢in bkz. <https://www.maritime-
executive.com/article/fifteen-seafarers-abandoned-on-ship-without-rudder> et. 02/06/2020.
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ginin korunmasini ciddi sekilde engellemektedir. Zira terk, beraberinde
fiziksel hastaliklar getirdigi kadar, zihinsel hastaliklar da getirmektedir.
Ornegin, Aqua Sierra olayinda terk edilmis gemi adami, hepatit ve sitma
yiiziinden gemide 6lmiis, M / V Sharjah OPL* gemisindeki terk edilmis
gemi adamlar1 ise uzun siire zihinsel hastaliklarla bas etmek zorunda
kalmislardir. Baska bir drnek olarak, iran’da gergeklesen M / V Halani
1*? olayinda, gemi adamlar terkin manevi sonuglaria daha fazla daya-
namayip, intihara kalkismiglardir. Zorlu siiregte ortaya cikan zihinsel
bulanikliklar, gemi adamlarinin salt kendilerine degil birbirlerine de za-
rar vermesine neden olmustur. Nitekim, Radiant Star olayinda gemi
adamlarinin ettikleri kavgalar sonucunda intihara kalkistiklar1 da goriil-
mektedir. Kapali bir alan olan gemide aylarini ¢aresizlik igerisinde geci-
ren gemi adamlarinin saglik haklarinin ihlal edildigi ortadadir. Ne yazik
ki salt fiziksel hastaliklar degil zihinsel hastaliklar, aci, elem, keder de
terk sonucu olugmaktadir. Terkten kaynaklanan insan haklari ihlallerinin
Onlenmesini saglayacak uluslararasi bir mekanizma olmadig: gibi, gemi
adamlarinin terkten kaynaklanabilecek manevi tazminat alacaklar1 da

2006 tarihli Deniz Is Konvansiyonu’nca ne teminat altina alinmamistir®,

4 <https://www.ilo.org/dyn/seafarers/seafarersBrowse. list?p_lang=en> et. 02/06/2020.

42 <https://www.offshore-energy.biz/hras-8-seafarers-abandoned-off-namibia-
suffering-from-serious-mental-health-issues/> et. 27/05/2020.

MLC 2006’da manevi tazminat alacaklar1 mali glivence sistemi icerisinde teminat
altina alinmadigindan, gemi adamlarinin manevi tazminat alacaklarinin gemi ala-
caklis1 hakki teskil edip etmedigine yonelik degerlendirmeler 6nem tagimaktadir.
Bu yonde detayli bilgi igin bkz. Aksoy, S.: “Gemi Adaminin Manevi Tazminat Ala-
cag1 Gemi Alacaklis1 Hakki Bahseder Mi?”, Prof. Dr. Sabih Arkan’a Armagan, is-
tanbul 2019, s. 115-129.
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Saglik hakki kapsaminda BM Ekonomik, Sosyal ve Kiiltiirel Haklara
[liskin Uluslararas1 S6zlesme’nin 12(2 - d). maddesi uyarinca taraf dev-
letlerin, hastalik durumunda herkese tibbi hizmet ve tibbi bakim sagla-
yacak kosullar1 yaratmasi dngoriilmektedir. Benzer sekilde, Avrupa Sos-
yal Sartr’'nin* 11. maddesinde, sagligin korunmasi adina devletlerin yii-
kimlulikleri diizenlenmektedir. Saglik hakki da yasam hakki gibi vaz-
gecilmez ve devredilmez oldugundan, devletlerin hareketsiz kalmasi
beklenemez®. Buna gore devletler sagligm korunmas: igin dogrudan,
kamusal veya 6zel orgiitlerle igbirliginde olmak zorundadir. Bu baglam-
da, limaninda terk gergeklesmis bir liman devleti, ivedi sekilde ilgili
diger devletlere gerekli bildirimi saglamakla yiikiimlii oldugu kadar, terk
sliresince gerekli olmasi halinde gerekli tibbi bakim ve hizmeti sagla-

makla da yukamludur.

4 Avrupa Sosyal Sarti, 1961 yilinda, Avrupa Konseyi'ne iiye devletlerin ve bu "sart-
nameyi" imzalayan devletlerin uymay1 kabul ve taahhiit ettikleri, temel sosyal ve
ekonomik haklar1 koruyan, medeni ve politik haklar1 garanti eden Avrupa Insan
Haklar1 S6zlesmesi’ni takviye eden bir Avrupa Sozlesmesi’dir. Avrupa Konseyi’ nin
baglayic1 bir sézlesmesi olarak Avrupa Sosyal Sarti, Avrupa insan Haklar1 Sozles-
mesi'nin, ekonomik ve sosyal haklar alanindaki karsiligi olarak goriilebilir. Bu soz-
lesme 1996 yilinda revize edilmis, 1999 yilindan bu yana kademeli olarak eskisinin
yerini almigtir. Bu s6zlesmeyle insan haklar1 ve 6zgurliiklerle ilgili konular ve sgz-
lesmeye taraf olan iilkelerin bu konulardaki uygulamalarini denetleyecek mekaniz-
malar ele almmistir. Tirkiye, Gozden Gegirilmis Avrupa Sosyal Sarti’ni
06/10/2004 tarihinde imzalamistir. 27/09/2006 tarihli ve 5547 sayili Uygun Bulma
Kanunu, 03/10/2006 tarihli ve 26308 sayilit RG’de yayimlanmustir. 22/03/007 tarihli
ve 2007/11907 sayili Bakanlar Kurulu Karari ile Sart’in resmi Tiirkge cevirisi,
09/04/2007 tarihli ve 26488 sayili RG’de yayimlanmistir. Onay belgeleri
27/06/2007 tarihinde tevdi edilmis ve G6zden Gegirilmis Avrupa Sosyal Sarti, Tiir-
kiye’de 01/08/2007 tarihinde yiiriirliie girmistir. Tiirkiye, Sart’in dort hafta ticretli
izin, insana yakisir yasam i¢in uygun {iicret, orgiitlenme hakki ve toplu pazarlik
hakki ile ilgili maddelerine gekince koymustur.

4 Metin, 50.
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3 - Calisma Hakki

Calisma hakki, herkesin, devlet tarafindan asgari sartlar1 belirlenen ve
insan onuruna yakisir gelir saglayan faaliyetleri yiiriitebilme hakk: ola-
rak tanimlanabilir*®. insan Haklar1 Evrensel Beyannamesi’nin 23. mad-
desinde calisma hakki, herkesin ¢alismaya, adil ve elverisli ¢calisma sart-
larina sahip olma, kendisi ve ailesi i¢in insan onuruna yarasir bir yasam
saglayacak adil ve elverisli bir iicrete hakki olmasi seklinde diizenlen-
mistir. BM Ekonomik, Sosyal ve Kiiltiirel Haklara iliskin Uluslararasi
S6zlesme’nin 7. maddesinde ise benzer sekilde, herkesin adil ve elverisli
calisma kosullarindan yararlanma hakkina sahip olmasi seklinde ele
almmustir. Ilgili S6zlesme’nin 7(b). maddesiyle giivenli ve saglikli ¢a-
ligma kosullari, 7(i). maddesiyle iicret hakki, 7(d). maddesiyle dinlenme,
calisma saatlerinin makul 6lgiilerde sinirlanmasi da ¢alisma hakki kap-
saminda giivence altina alinmaktadir. Calisma hakki, Uluslararas1 Ca-
lisma Orgiitii’niin Anayasasi’na eklenmis, “Uluslararas1 Calisma Orgii-
tiiniin Amag ve Ereklerine Iliskin Bildiri”de, yine ILO’nun 29 sayili
Cebri veya Mecburi Calistirma Yasagi Hakkinda Calisma Soézlesme-
si’'nde*’, Avrupa insan Haklar1 Sozlesmesi’nde*® ve Avrupa Sosyal Sar-

ti’'nda yer almaktadir.

4% Sen, M.: “.Insan Haklar1 Baglaminda Calisma Hakki1”, Prof. Dr. Ali Riza Okur’a
Armagan, Istanbul 2014, s. 148

47 23/06/1998 tarihli ve 23381 sayili RG.

4 19/03/1954 tarihli ve 8662 sayili RG.
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Calistig1 gemiyle birlikte terk edilmis bir gemi adamui, licretini alamadan
aylarii gemide gegirebilmektedir®®. Gemi adammin, 6denmemis iicret-
leri ve tilkesine geri gonderilme masraflarmin asil sorumlusu olan dona-
tanin muhatap olarak bulunamamasi, gemi adaminin terkini olusturmak-
ta ve bu durum gemi adaminin ¢alisma hakkini dogrudan ihlal etmekte-
dir. Ayrica, gemi, gemi adaminin yasama alan1 olmasinin disinda calis-
ma alan1 da oldugundan, gemiyle terk edilen bir gemide kalan gemi

adaminin ¢aligsmasi da dolayli olarak engellenmektedir.

Donatanin gemi adamina giivenli ve saglikli ¢alisma kosullarini sagla-
mast da calisma hakki kapsaminda ele alinabilir. Bu baglamda, gemi
ekipmanlarinin ¢aligabilir durumda olmasi gerekmektedir. Terkedilen
gemilerin bir¢ogunda, gemideki yangin sondiiriiciilerin ve cankurtaran
teknelerinin arizali olduklarina rastlanmistir™®. Terkedilen gemi adamla-
rinin adeta gemide hapis olduklar: diislintildiigiinde, acil bir durum anin-
da gemi ekipmanlarinin kullanilamamasi ciddi problemleri beraberinde
getirebilir. Terk siiresi boyunca gemide yakit bittiginden, geminin elekt-
riksiz kalmasi dahi s6z konusudur. Ornegin, Azragmoiah®! isimli gemi-
nin terkinde, gemi adamlar tiikenmis yakit sebebiyle elektriksiz bir se-

kilde gemide yasam miicadelesi vermislerdir.

49 Baz terk olaylarinda gemi adamlarimin otuz iki aya varan iicretlerinin 6denmedigi

vurgulanmaktadir: <http://www.imo.org/en/OurWork/Legal/Pages/Seafarer-
abandonment.aspx> et. 02/06/2020.

0 <https://www.marineinsight.com/shipping-news/human-rights-sea-reveals-case-
seafarer-abuse-uae-flagged-vessel/> et. 20/05/2020.

51 <https://www.theguardian.com/global-development/2019/apr/12/abandoned-at-sea-
the-crews-cast-adrift-without-food-fuel-or-pay> et. 27/05/2020.
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Calisma hakkinin tam olarak gergeklestirilebilmesi adina ayrica BM
Ekonomik, Sosyal ve Kiiltiirel Haklara Iliskin Uluslararas1 Sozles-
me’nin® 6. maddesiyle taraf devletlere ¢alisma hakkini koruma yiikiim-
luliigii getirilmistir. Bu baglamda 6zellikle terkten sonra, devletlere bii-
yiik yiikiimliilikler diismektedir. Devletlerin terki dnlemesi imkan dahi-
linde goziikmese de terkin olumsuz sonuglarinin bertaraf edilebilmesi ve
terk edilen gemi adaminin ivedilikle takip edilebilmesi adina gerekli

adimlarin atilmasi devletlerin sorumlulugundadir.
4 - Ucret Hakki

Ucret hakk, iscinin gordiigii isin karsilig1 olarak, kendisine ve ailesine
O6denmesi gereken para ve para ile Olciilebilen yararlar talep etme hakk1
olarak tanimlanabilir®®. insan Haklar1 Evrensel Beyannamesi’nin 23.
maddesinde ¢alisma hakki, herkesin ¢alismaya, adil ve elverisli ¢alisma
sartlarina sahip olma, kendisi ve ailesi i¢in insan onuruna yarasir bir ya-
sam saglayacak adil ve elverigli bir iicrete hakki olmasi seklinde diizen-
lenmistir. BM Ekonomik, Sosyal ve Kiiltiirel Haklar S6zlesmesi’nin 7.
maddesinde ise, tiim ¢alisanlara asgari gelir saglayacak, esit ve adil ticret
ile ¢alisanin kendisi ve ailesi i¢in nezih bir yasam sunulmasi, benzer
sekilde, Avrupa Sosyal Sarti’nin 4. maddesinde de tiim c¢alisanlarin ken-

dilerine ve ailelerine iyi bir yasam saglayacak adil bir iicret hakkina sa-

52 Tiirkiye S6zlesme'yi 15/08/2000 tarihinde imzalamistir. S6zlesme’nin onaylanmasi

04/06/2003 tarihli ve 4867 sayili Kanunla uygun bulunmus ve Bakanlar Kurulu
10/07/2003 tarih ve 2003/5923 sayili karariyla S6zlesme'yi onaylamistir. Bakanlar
Kurulu Karar1 ve Sézlesme’nin resmi Tiirkce gevirisi 11/08/2003 tarih ve 25196 sa-
yili RG’de yayimlanmustir. Tiirkiye, onay belgelerini 23/09/2003 tarihinde Birles-
mis Milletler Genel Sekreterligi’ne tevdi etmis ve 27. madde uyarinca, Sozlesme
Tiirkiye bakimindan 23/12/2003 tarihinden itibaren yiiriirliige girmistir.

58 Arda, F.: “Ucret Hakkinin Korunmas1”, Ankara Barosu Dergisi, 1975, S. 3, s. 370.
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hip olmas: gerektigi vurgulanmaktadir. Avrupa insan Haklar1 S6zlesme-
si’nin 4. maddesinde kélelik ve zorla galistirma yasagi, 1944 tarihli
ILO’nun Philadelphia Bildirgesi’nin ilk ciimlesinde ise “emek bir mal
degildir” denilerek, tiim insanlarin maddi ve manevi gelismelerinin eko-
nomik olarak giivence altina alinmasi ve yasam seviyesinin yiikseltilme-
si ile ticretlerden esit sekilde yararlanilmast hiilkme baglanmistir.
ILO’nun 95 sayili Ucretin Korunmasi Hakkinda Sézlesmesi®, 26 sayili
Asgari Ucret Tespit Usulleri Thdasma Iliskin Sozlesmesi® ve 85 sayili
Ucretin Korunmas1 Hakkinda Tavsiye Karar1®® da iicret tanimlari yapan,
ucretin ddeme yeri ve zamanina, iicret kesintilerini sinirlandiran ayrintili

diizenlemelerdir.

Terkte, tahayyil dahi edilemeyecek kadar uzun sure boyunca gemi
adamlarinin iicretlerini alamadiklar1 goriilmektedir. Ornegin, gemi
adamlar1 Aqua Sierra olayinda 8 ay, M / V Halani 1 olayinda 9 ay, Radi-
ant Star olayinda 12 ay, M / V Sharjah OPL olayinda 18 ay ve Az-
ragmoiah olayinda 30 ay {icretlerini alamamiglardir. Her ne kadar 6den-
memis ticretleri gemi adamlarina gemi alacaklis1 hakki verebilse de terk
edilen bir gemi adaminin, yabancisi oldugu bir iilkede gerekli yasal sii-
reci baslatmasin1 beklemek hem ekonomik olarak zordur hem de siireci
uzatabilme ihtimali s6z konusudur. Nitekim, Sines®’ olayinda, ddenme-

mis Ucretlerini ve lilkelerine geri gonderilmeyi talep eden gemi adamlari,

54 20/10/1960 tarihli ve 10641 sayili RG.

55 02/09/1974 tarihli ve 14994 sayili RG.

56 <https://www.ilo.org/dyn/normlex/en/f2p=NORMLEXPUB:12100:0::NO::P1210
0_ILO_CODE:R085> et. 20/10/2020.

S6z konusu olay, Saym Prof. Dr. Erol Kahveci’nin yayimlanmamis notlarindan
almmustr.

57
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uzun aglik grevleri sonucunda halkin ve medyanin dikkatini g¢ekerek,
hukuki siire¢ baglatmis iseler de yargi masraflari ve 6denmemis liman
ticretleri Oncelikli olarak tahsil edildiginden, geriye gemi adamlarina
O0demeye yetecek miktar kalmamistir. Gemi adamlari, donatanin, bayrak
devletinin, liman devletinin ve vatandasi olduklar1 devletin inisiyatifinde

belirsizlige mahkim edilmislerdir.

Her ne kadar, 2006 tarihli Deniz Is Konvansiyonu’nun A.2.5.2 sayili
Standardi’nin 9. maddesiyle gemi adamlarinin dort aylik icretleriyle
siirli olmak {izere, hizmet sdzlesmesi, toplu is sdzlesmesi veya ulusal
hukuk uyarinca ortaya ¢ikan 6denmemis iicretleri ile buna bagl diger
alacak haklar1 mali glivence sistemi ile glivence altina alinmis olsa da
somut orneklerdeki terkedilme sureleri dikkate alindiginda, korumanin

yeterliligi ayrica tartisilabilir.

Gemi adamlarinin, yasamak i¢in emegi karsiliginda hak kazandig iicret
disinda ¢ogunlukla baskaca bir gelirleri yoktur. Bu durum, terk edilen
gemi adaminin bir giin ddenecegi umuduyla, ticretlerini alabilmek igin
gemide kalmaya devam etmesine neden olmaktadir. Ulkesine geri gon-
derilme masraflarinin da karsilanmamasi sebebiyle, bu umuda tutunan
gemi adamlari, aylarini gemide gecirmektedirler. Terkin bu anlamda
olumsuz sonuglarinin bertaraf edilebilmesi adina devletlerin sosyal hi-
maye prensibi 15181inda ¢alisma iligkilerine dogrudan miidahale ederek,
ticreti salt bor¢ ve alacak hakki olmaktan 6te ekonomik ve sosyal bir hak

olarak ele almasi 6nem arz etmektedir®2.

% Acu, C.: “Ucret Hakki ve Ucretin Korunmas1”, s. 27, < https://www.academia.
edu/9464033/UCRET _HAKKI VE UCRETIN KORUNMASI>, et. 20/10/2020.
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B) DEVLETLERIN YUKUMLULUKLERI

Deniz hukukunun ve gemi adamlarinin en temel diizenlemeleri, deniz
hukukunun Anayasasi olarak goriilen 1982 tarihli BM Deniz Hukuku
Sozlesmesi, gemi adamlarinin gemideki yasam ve calisma kosullarini
diizenleyen en temel belge olan 2006 tarihli Deniz Is Konvansiyonu ve
Gemi Adamlarinin Egitim, Belgelendirme ve Vardiya Standartlar1 Hak-
kinda Uluslararast S6zlesme® (STCW)’dir. Ancak, daha once ifade
edildigi iizere, Deniz Is Konvansiyonu disinda terk konusunu diizenle-
yen baska bir uluslararas1 metin yoktur. Ilgili Konvansiyon ise, daha
once de ifade edildigi iizere, terke kars1 mali giivence getirerek, sinirli

bir koruma mekanizmasi saglamaktadir.

Gemi adamlarinin insan haklarina iliskin, genel insan haklar1 diizenle-
meleri disinda, basvurulabilecek salt deniz hukuku metni s6z konusu
degildir. Bu sebeple terkten kaynaklanan insan haklari, Insan Haklari
Evrensel Beyannamesi, BM Sarti, BM Ekonomik, Sosyal ve Kiiltiirel
Haklara Iliskin Uluslararas1 S6zlesme, Avrupa insan Haklar1 Sézlesmesi
gibi bolgesel ve ulusal bazda arttirilabilecek 6rnek metinler Uzerinden

degerlendirilmistir.

Insan haklar1 hukukunda devletlerin insan haklarina saygi duyma, koru-
ma ve gergeklestirme yiikiimliiliikleri s6z konusu olsa da®® terkin asil
olarak 6zel hukuk iliskisinden kaynaklanan bir ihlal olmasi sebebiyle,

ilgili durumda devletlerin sorumlulugunun nasil giindeme gelecegi akla

59 Bkz. 29/04/1989 tarihli ve 20152 sayili RG.
80 Megret, F.: “Nature of Obligations”, International Human Rights Law (Ed. Mo-
eckli, D. - Shah, S. - Sivakumaran, S. - Harris, D. J.), 2018, 3nd ed., s. 97.
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gelebilir. Bu sorunun asilabilmesi i¢in insan haklarinin dikey ve yatay

boyutunun ortaya konmasi gerekmektedir.

Insan haklarmin dikey boyutu denilen ve kural olarak insan haklar hu-
kukunu birey ve devlet iliskisi lizerine kuran anlayisin yaninda, 6zellikle
Alman anayasa hukuku doktrininin (Drittwirkung Doktrini) etkisiyle,
insan haklar1 s6zlesmelerinin yatay boyutunun oldugu da ileri siirilmek-
tedir®®. Zira, insan haklarmi ihlal eden tehdit, baski, haksizlik devletten
gelebilecegi gibi diger kisi ve kurumlardan da gelebilir. Insan haklarinin
islevi, bireyleri; baskidan, somiiriiden, ayrime1 davranislardan, haksizlik-
lardan ve insan onurunu zedeleyen eylemlerden korumak oldugundan,
yatay etki, devletlerin bireyin somiiriilmesine ve haksizliga ugramasina
seyirci kalmamasi olarak devreye girmektedir®?. Yatay etki dolayisiyla,
devletlerin, insan haklarim1 koruma gorevlerinden dolayi, dnleyici ve
diizeltici tedbirleri almamasi, devletlerin koruma yiikiimliiliiglini ihlal
ettigi anlamima gelmektedir®®. Devletlerin koruma yiikiimliiliigiine, gii¢-
siiz tarafin korunmasi, haksizlig1 giderecek mekanizmalarin kurulmasi,
isci - isveren iliskilerinin diizenlenmesi 6rnek verilebilir®. Ayrica koru-
ma yikimliligi, ihlalleri 6nlemek, ihlal gergeklestiginde sorusturma
yapmak, yargilamak, tazminat ve telafiyi i¢eren korumayr saglamayi

icerir®. Devletler, insan haklarinin etkili korunmasi ve ihlallerin dnlen-

61 Gemalmaz, M. S.: Ulusaliistii Insan Haklari Hukukunun Genel Teorisine Giris,
Istanbul 2005, s. 94.

62 Sunay, 16.

8 Sunay, 31.

64 Tezcan - Sancakdar - Erdem - Onok, 56.

8 Sunay, 27.
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mesi adina hukuki tedbirler alabilecegi gibi pratik veya operasyonel ted-

birler de alabilir®®.

Daha once de ifade edildigi iizere, terkten sonra yasanabilecek ihlaller
bakimindan birka¢ devletin sorumlulugu meydana gelebilir. Bunlar, ge-
mi adaminin birakildigi yabanci devlet (liman devleti), gemi adaminin
calistif1 geminin tabiiyetinde oldugu devlet (bayrak devleti) ve gemi

adaminin tabiiyetinin bulundugu devlettir®’.

Genel olarak bayrak devletinin yiikiimliiliigli, BM Deniz Hukuku S6z-
lesmesi’nin  94. maddesinde diizenlenmektedir. Sozlesme’nin 94(1).
maddesi uyarinca, her devlet, bayragini tagiyan gemiler tizerindeki idari,
teknik ve sosyal meselelere iliskin yargi yetkisini ve kontroliinii etkin bir
sekilde kullanir. ilgili madde uyarinca, terkte bayrak devletinin éncelikli
olarak sorumlulugunun ortaya ¢iktig1 sdylenebilir. Bununla birlikte, Soz-
lesmenin 94(3 - b). maddesine gore bayrak devleti, deniz emniyetini sag-
lamaya yonelik olarak, geminin donanimi ve gemi adamlarinin ¢aligma
kosullar1 ve egitimleri hususunda gerekli tedbirleri almak zorundadir.
Bayrak devletinin terk 6zelinde atabilecegi en dogru adim, terk edilen
gemilerini takip edebilecegi bir veri tabani olusturmaktir. Boylelikle terk
edilen gemiler sistematik bir sekilde takip edileceginden ivedilikle mii-
dahale s6z konusu olabilir ve olas1 insan haklari ihlalleri azaltilabilir.

Terk edilen gemi adamlar1 bayrak devletinden farkli bir vatandagliga

6 Kocabas, S.: “Avrupa Insan Haklari Sozlesmesi'nin Taraf Devletlere Yiikledigi

Pozitif Yiikiimlilikler’, Yayimlanmamis Yiiksek Lisans Tezi, Siileyman Demirel
Universitesi Sosyal Bilimler Enstitiisii, Kamu Yonetimi Anabilim Dali, Isparta
2009, s. 25

S6z konusu devletlerin yaninda, Bunlarin disinda, ITF, diger orgiitler ve yardimse-
ver kuruluglarin da terk edilen gemi adamlar1 i¢in ¢aligmalar yaptig1 goriilmektedir.
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sahip ise ilgili devletlerle koordinasyonlu ¢alismak da insan haklari ih-

lallerini en aza indirme noktasinda ise yarar gériinmektedir.

Liman devleti, halihazirda Deniz Is Konvansiyonu uyarinca, limaninda
gerceklesen terk olaylarini veri tabanina bildirmekle yiikiimliidiir. Ayrica
terki bayrak devletine ve gerektiginde terk edilen gemi adamlariin tabi-
iyetinin bulundugu devlete de bildirmelidir. lgili devletler isbirliginin
yani sira, iilkesinde kurulmus merkezleri, kurumlar1 ve terk edilen gemi
adamlari i¢in goniillii faaliyetlerde bulunan yerel organizasyonlari des-
tekledikleri takdirde, gemi adamlarinin terk edilme siirelerinin uzama-
mas1 ve olasi insan haklari ihlallerinin 6niine gecilebilmesi mimkin
goriinmektedir. Gemi adaminin tabiiyetinin bulundugu devlet ise, dnce-
likli diplomatik kanallarla gemi adaminin terk edildigi devlete ulagmali,
vatandast olan gemi adaminin yurda saglikli bir sekilde donebilmesi

adina gerekli eylem planlarii olusturmalidir.

Son olarak belirtmek gerekir ki, gtincel bir durum olan Covid - 19 pan-
demisi siliresince gemilerin miirettebat degisimi ve gemi adamlarinin
seyahatlerinin giivence altina alinmasi ve kolaylastirilmas1 adina IMO

tarafindan 05 / 05 / 2020 tarihli ve N0.4204 / Add.14 sayili Genelgesi®®

8 IMO’nun 05/05/2020 tarihli ve No.4204/Add.14 sayili Genelgesi igin bkz.
<http://www.imo.org/en/MediaCentre/HotTopics/Documents/COVID%20CL %204
204%20adds/Circular%20Lettel %20N0.4204-Add.14%20-%20Coronavirus%20
(Covid-19)%20-20Recommended%20Framework%200f%20Protocols.pdf> et.
20/05/2020. ilgili Genelge’de, gemi adamlarinin gemiye katilmalarina ve gemiden
ayrilmalarina iligkin diizenlemeler yer almaktadir. Bu siiregte, deniz tagimaciliginin
ve havayollariin Covid-19 Viriisii salgin1 boyunca, operasyonlarini giivenilir bir
sekilde devam ettirebilmeleri adina, hiikiimetlerin isbirligi yapmasi gerektigi
vurgulanmaktadir. Genelge’de uguslarin durdurulmasinin ve gemi miirettebatinin
seyahatini ve hareketini etkileyen diger kisitlamalar nedeniyle, gorevi biten
mirettebat yerine, yeni mirettebatin gemiye katilamayiginin, ticareti durdurma
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yayimlanmistir. Genelge’de gemi adamlarinin “key workers”, kilit isci
statiisiinde olduklar1 ve devletlere, 6zellikle gemi adamlarinin gemiden
ayrilma ve gemiye katilma sirasinda karsilasabilecekleri seyahat engelle-
ri ve kisitlamalarindan muaf tutulmalar1 tavsiye edilmektedir. Diinya’y1
etkileyen boylesi bir kiiresel tehlikenin varliginda, gemi adamlarinin
insanoglunun ihtiyaglarinin tedarikinde rol oynayan sessiz kahramanlar
olduklar1 disiiniildiigiinde, karsilasabilecekleri hak ihlallerini tespit edip,
engellemek noktasinda devletlere biiyiik sorumluluklar diistiigli bir kere

daha ortaya ¢ikmustir.
SONUC

2006 tarihli Deniz Is Konvansiyonu’nda terk teskil eden haller sayilmak-
tadir. Bu haller, gemi adaminin {ilkesine gonderilme masraflarinin karsi-
lanmasindan kaginilmasi, gemi adaminin gerekli destek ve bakimdan
yoksun birakilmasi veya gemi adaminin en az iki aylik iicretinin 6den-
memesi de dahil olmak iizere, donatanin tek tarafli olarak gemi adama ile
olan baglantisint bagka surette kopartmasidir. S6z konusu hallerde gemi
adami, donatana ulasamadigindan ve yabancisi1 oldugu bir devlette terk
edildiginden, insan onuruna yakigsmayacak davranislara maruz kalmak-
tadir. Bu davranislar ¢ogu zaman devletlerin fiili bir hareketinden kay-
naklanmasa da koruma yiikiimliiliikleri kargisinda pasif kalmalar1 netice-

sinde de ger¢eklesebilmektedir.

noktasina getirebilecegi, tasimacilik sirketlerinin uluslararasi diizenlemelere ve
sozlesme yikiimliliiklerine uymalar1 ihtiyacinin yani sira, gemi miirettebatinin
refah1 ve gilivenli gemi operasyonlar: i¢in gemi adamlarmm gemideki hizmet
stirelerinin, siiresiz olarak uzatilamayacagi, ve bu kritik zamanda uluslararasi deniz
tasimaciliginin  kiiresel ekonomideki Onemi goz Oniinde bulundurularak,
hiikiimetlerin bu konuya iliskin acil 6nlemler almalar1 gerektigi vurgulanmaktadir.
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Terk, ortaya ¢ok uluslu bir sorun ¢ikartmaktadir. Bunun sebebi denizci-
lik endiistrisinin ¢ok uluslu yapisidir. Bir terk olayinda is¢i gemi adami-
nin, igvereni donatanin, ¢alisma yeri olan geminin ve terk edilen yerin
farkli devletlerin biinyesinde olmasi olasidir. Terke dogrudan veya do-
layli olarak karigsan devletlerin sorumluluklart ivedi bir sekilde ayirt edi-
lemediginden; terk siiresi uzamakta ve insan haklari ihlali yaratan boyut-
lara ulagmaktadir. Bu siiregte devletlerden gereken aksiyonun hizlica
allmamamasi, yasanilan insan haklar1 ihlallerinin hem tiiriinii hem de

suresini uzatmaktadir.

Terk edilmis bir gemi adami, donatan tarafindan gida tedariki kesildi-
ginden besinsiz, temiz igme suyu olmadan, iicret alamadigindan tilkesine
geri donme masraflarini karsilayamadan, gerektiginde tibbi bakim ve
destekten yoksun bir sekilde aylarin1 gecirmektedir. Karsilasilan ¢ogu
ornekte gemiyle birlikte terk gergeklestiginden, geminin yakitinin bitme-
st neticesinde elektriksiz kalinmasi1 dahi s6z konusudur. Bu durumda
gemi adaminin besin hakki, saglik hakki, ¢aligma hakki, ticret hakki ve
hatta yagsam hakkinin dahi ihlal edildigini sdylemek yerinde olur. Devlet-
lerin bu muamelelere seyirci kalmasi, dogrudan insan hakki ihlali anla-
mina gelmektedir. Zira, insan haklarinin temelinde bireyleri baskidan,
sOmiiriiden, ayrimci davraniglardan, haksizliklardan ve insan onurunu
zedeleyen eylemlerden korumak yatmaktadir. Devletlerin bireyin somu-

riilmesine ve haksizliga ugramasina seyirci kalmasi beklenemez.

Terk, ilk defa uluslararast baglayici bir metin olarak 2006 tarihli Deniz
Is Konvansiyonu ile diizenlenmistir. Ilgili diizenleme, bayrak devletine,

gemi adamlarinin iilkelerine gonderilme masraflari, 6denmemis {icretleri
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ve gerekli tibbi destek ve bakim masraflarini karsilayan bir mali glivence
sistemi getirilmesi zorunlulugu getirmistir. S6z konusu zorunluluk, ter-
kin olumsuz sonuclarini belirli bir miktarda bertaraf etmis olsa da terkten
kaynaklanan insan haklar1 ihlallerini azaltma noktasinda hala yerinde
sayildig1 soylenebilir. Zira, Konvansiyon’un 6ngdrdiigii sekilde ivedi
hareket edebilme fiiliyatta s6z konusu olmadigindan, gemi adamlarinin
terk edilme stireleri uzamaktadir. Belirli siire limitleri dahilinde (li¢ ay)
koruma saglayan mali giivencenin de, orneklerdeki terk streleri goz
oniinde bulunduruldugunda, ekonomik olarak yeterli korumay saglaya-

mayacag agiktir.

Mali gilivence sistemiyle gemi adaminin terkinin ekonomik sonuglari bir
miktar bertaraf edilse de bu siirecte insan haklarinin gozetilmesi gerekti-
gini vurgulayan herhangi bir diizenleme mevcut degildir. Esas olarak
denizcilik sozlesmelerine, insan haklar1 vurgusu yapmak alisilagelmis
bir durum degildir. Nitekim, deniz hukukuna ve gemi adamlarina iligskin
baska herhangi bir diizenlemenin ne amag¢ kisminda ne de metin kismin-
da insan haklar1 vurgusunun yapildig1 goriilmektedir. Denizde insan hak-
lar1 kavraminin farkindaliginin arttirilmasi adina, en azindan deniz hu-
kuku metinlerinin amag¢ kismina, denizde insan haklarinin korunmasinin
gozetilecegi gibi bir kavramin eklenmesi yerinde olabilir. Boylelikle
gemi adamlarinin gemideki yasam ve ¢alisma kosullarini ilgilendiren her
meselenin hallinde, insan haklar1 kriterleri asgari bir diistur olarak goze-

tilebilir.

Son olarak belirtmek gerekir ki, terkten dolayr insan haklar1 ihlallerine

maruz kalan bir gemi adaminin, yargisal mekanizmalar1 kullanmasinin
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oniinde herhangi bir engel yoktur. Zira, terkten kaynakli yasanilan ihlal-
ler dogrudan insan haklar1 ihlalleridir. Anayasa’da giivence altina alin-
mis temel hak ve dzgiirliiklerden ve Avrupa Insan Haklar1 Sdzlesmesi ve
buna ek taraf olunan protokoller kapsamindaki haklarin, kamu giicii tara-
findan ihlal edilmesine yonelik Anayasa Mahkemesi’'ne bireysel bagvu-
ruda bulunulabilir. Terkten kaynakli olarak insan haklarinin ihlal edildi-
gini ileri siiren bir kisi, i¢ hukuk yollarimin tiiketilmesi sartiyla Avrupa
Insan Haklar1 Mahkemesi'ne veya baskaca bolgesel veya uluslararasi
yargisal mekanizmalara, insan haklarinin ihlali bahsiyle bagvurabilir.

Heniiz dogrudan terkten kaynakli yapilmis bir bagvuruya rastlanmamustir.
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ABANDONMENT OF SEAFARERS WITH REGARD TO
HUMAN RIGHTS AT SEA
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ABSTRACT

It is very common for seafarers to be abandoned by their shipowners.
The abandonment occurs when the seafarers are to be left without paying
their repatriation expenses, wages, and expenses of the necessary main-
tenance and support by the shipowner. The reason why the abandonment
is a problem is that the shipowner could not be reached as respondent
during the abandonment, and the seafarers are left without even their

basic needs thus the human rights violations happen.

Although, 2014 Amendments to the Maritime Labor Convention 2006
(MLC 2006) regulates the abandonment of the seafarers, it is only the
context of providing financial security that is covered unpaid wages,
repatriation costs and expenses which may be occurred during the pro-
cess to those seafarers who are abandoned. The economic consequences
of the abandonment of the seafarers has been regulated even though it

covers very limited expenses. However, as the abandonment period
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expended the human rights violations such as right to food, right to he-
alth, right to wage, right to work and even the right to life and the non -
pecuniary damages occur and there seems to be a lack of regulation and
implementation in basic and human aspects. The reason for this is that
the concept of human rights at sea has not developed yet. With this pa-
per, the concept of human rights at sea is examined in the scope of the
abandonment of the seafarers and it is aimed to raise an awareness of the

human rights violations in the abandonment cases.

Keywords: Maritime Law, Maritime Labour Law, Abandonment of the

Seafarers, Human Rights, Violations.

**k*

INTRODUCTION

Abandonment, in broad sense, is defined as unilaterally severed of the
ties between® the shipowner and the seafarer?. The severe of the tie
between the shipowner and the seafarer could be exemplified by not
covering the expenses for the repatriation of the seafarer, and not provi-
ding the necessary medical care and support. While abandonment is con-
sidered actual in the presence of any of these circumstances, according

1 United Nations (UN), International Labour Organization (ILO), International Mari-
time Organization (IMO), International Transport Workers’ Federation (ITF), Mari-
time Labour Convention 2006 (MLC 2006), Standards of Training Certification and
Watchkeeping (STCW).

2 See IMO Resolution A.930(22) Article 2(1)(3). <https://seafarersrights.org/wp-
content/uploads/2014/11/INTERNATIONAL_TREATY_IMO-ILO-RESOLUTION-
A.930.22_2001_ENG.pdf> accessed 15/10/2020.
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to Regulation 2.5 of the 2006 Maritime Labour Convention®, in most of
the abandonment cases, it is seen that all the said circumstances are actu-
alized at once, and also the seafarer is abandoned with the ship he works
onboard. In case the seafarer is abandoned together with the ship, which
Is both his living space and workplace, the ship remaining without fuel,
electricity, maintenance and equipment, in addition to the negligence of

essential needs by the shipowner aggravates the situation.

Although abandonment is regulated by the 2014 amendments to the Re-
gulation 2.5 of the 2006 Maritime Labour Convention (MLC 2006),
which had entered into force on 18 January 2017, the issue was addres-
ses in a rather limited manner. The relevant regulation imposes the flag
state the obligation to establish a financial security system against aban-
donment. The flag state is liable to ensure the financial security system
may be in form of insurance, national fund, social security scheme or

other similar arrangements®*, to cover the unpaid wages of the seafarers

8 For Law No. 6898 on the Adoption of Maritime Labour Convention see OG no.
30018 dated 25/03/2017. For the full text of the MLC entered into force on
20/08/2013 see  <https://www.ilo.org/wemsp5/groups/public/ed_norm/normes/
documents/normativeinstrument/wcms_554767.pdf> accessed 16/04/2020. The
official translation of the convention with the original title, Maritime Labour Con-
vention 2006 was made as “Denizcilik Calisma S6zlesmesi”. In this study the trans-
lation “Deniz Is Konvansiyonu” was preferred in order to avoid confusion with pri-
vate law contracts. Turkey is not a party to the convention yet, since she has not
completed domestic law process and executed and delivered the instruments of rati-
fications. However, as per the “no favourable treatment” principle of the Conven-
tion, vessels sailing under Turkish flag, used in international trade have to carry the
certificates showing the requirements of the Convention. Otherwise, detention of
the vessel by the port states which are states parties of the convention could be at
question.

4 As MLC 2006, the authority of determining the type of the financial security system
is vested in the states parties, although it is believed that warrant of debt owned via
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employed onboard vessels flying its flag, the repatriation expenses, and
any other expense that may arise in this period®. However, an abandoned
seafarer, is left literally imprisoned onboard the vessel, almost hungry,
with limited access to clean drinking water and fresh water since the
supplier cut off his supplies in the period he is abandoned®.

Due to the actualisation of the incident in a foreign port and the interna-
tional nature of maritime, and different nationalities of the seafarer and
the shipowner, in general, yield multinational relations and the adverse
outcomes of abandonment could not be resolved immediately as provi-
ded by 2006 Maritime Labour Convention. Therefore, the seafarer, who
spends months onboard the vessel, abandoned, encounters situations that
get up to human rights violation. Research addressing the issue regar-

ding human rights has started just recently in the international literature.

insurance would be more efficient against the risk of abandonment. At present,
many states prefer this method.

5 Other expenses that might arise due to abandonment are comprised of the expenses
for food and accommodation for the seafarer during the period of abandonment; in
case of regulation by domestic laws and collective bargaining contract, payment
done to the seafarer until repatriation; the expenses for the transportation of the sea-
farer’s personal belongings; medical expenses until repatriation and unpaid salaries.
Financial security system is established with a limit of four months’ salary regard-
ing unpaid salaries and other expenses.

®  Link, P.: “One Small Step for the United States, May Be One Giant Leap for Sea-
farers’ Rights”, Hofstra Lab. & Emp. L. J., 2015, C. XXXIII, S. 167, s. 75; Carey,
L.: “The Maritime Labour Convention, 2006: The Seafarer and the Fisher”, Austl.
& N.Z. Mar. L. J.,, 2017, C. XXXI, s. 14; Santos, L. U. D.: Law and Policy Perspec-
tives of Seafarers’ Claims, Unpublished Master’s Thesis, World Maritime Universi-
ty, Malmd 2008, p. 2. The abandoned seafarer generally stays onboard the ship
while waiting for repatriation. The reason for this is that in the port state where they
were mostly abandoned, their accommodation was not provided and their travel was
not possible because their passports were confiscated. The seafarer is almost im-
prisoned onboard the vessel and stranded onboard since he could not cover the ex-
penses for repatriation. Since the seafarer had no other choice, it could be argued
that he is deprived of his freedom and his freedom to travel is taken away.
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However, no such study could be found in Turkey. No court decision is
present on the issue also. As of 2 June 2020, 434 abandonment has been
actualised’, registered in the International Labour Organization (ILO)®
database. In these 434 abandonment cases, 5.548 seafarers were abando-
ned in different ports. When considered that there are approximately
1.647.500° seafarers working onboard merchant vessels in the world, it
can be argued that the number of the abandoned seafarers is significant.
Increasing seafarer abandonment cases mean increasing human rights
violations. Unfortunately, the concept of human rights is regulated di-
rectly in neither the United Nations Convention on the Law of the Sea®,
considered as the constitution of the seas, nor 2006 Maritime Labour
Convention, considered as the basic document for maritime labour cont-

racts. This is because the concept of human rights at sea is rudimental.

" <https://www.ilo.org/dyn/seafarers/seafarersBrowse.list?p_lang=en> accessed
02/06/2020.

8  Although the idea of establishing an international organization on issues related to
labour dates back to 19" century, ILO was established in 1919 under the Treaty of
Versailles after World War 1. ILO is the only trilateral organization of the UN. The
aim of the organization is to bring an international standard to labour life, to create
decent working conditions for the workers, and the expand and maintain the social
justice concept for every working person. For detailed information on the founding
purpose, organization structure and activities of ILO see <https://www.
ilo.org/global/about-the-ilo/lang-- en/index.htm > accessed 16/04/2020. Also see
Kog, Y.: Turkiye-ILO Iliskileri, C. XLIV, Tiirk-Is Egitim Yaynlar1, Ankara 2000, s.
10 ff. for Turkey’s status in the organization.

®  <http://www.ics-shipping.org/shipping-facts/shipping-and-world-trade/global-
supply-and-demand-for-seafarers> et. 10/10/2020.

10 In general, it is an international convention regulating rights and responsibilities of
states for maritime jurisdiction zones, the usage of the sea and the management of
environmental and natural resources. The convention was signed at Montego Bay,
Jamaica on 10/05/1982 and entered into force 16/11/1994. For the English text of
the Convention see <https://www.un.org/depts/los/convention_agreements/t
exts/unclos/unclos_e.pdf> accessed 02/06/2020. Despite not being a state party to
the Convention, the rules of the Convention, which had become international com-
mon law was applied by Turkey, except for the articles against its interests.
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The essential objective of the study, after addressing the concept of hu-
man rights at sea with special emphasis on seafarer abandonment, is to
explain the situations that would create human rights with concrete examp-

les, and to raise awareness in human rights violations experienced.
I. THE CONCEPT OF HUMAN RIGHTS AT SEA

Human rights are the basic principles concerning to treat and be treated
humanely, and to be free of unjust treatment and discrimination®!. As
human rights are defined? as rights all humans have and could benefit
from birth without discrimination®, the use of “human rights at sea”
could be considered inappropriate legally. Because human rights are the
rights that should be applied equally regardless of place, time and per-
son!*, The subject of human rights are not classes, communities, com-
munions, ethnic, religious, linguistic or occupational groups but just hu-
mans. Therefore, although the study addresses seafarers working onbo-
ard a vessel, an emphasis on the human rights regarding occupational
rights particular to seafarers is not made, but an attempt is being made to

raise awareness in the human rights violations seafarers are exposed to.

11 Sunay, R.: “Insan Haklarmn Yatay Etkisi ve Devletin Sorumlulugu”, Selguk Un-

iversitesi Hukuk Fakdltesi Dergisi, 2015, V. XXIII, N. 1, p. 10.

12 Tezcan, D. - Sancakdar, S. - Erdem, M. R. - Onok, R. M.: Insan Haklar: El Kitabu,
B.8, Ankara 2019, p. 27.

13 Gozler, K.: Insan Haklar: Hukuku, B.2, Bursa 2018, p. 84: The author defines hu-
man rights as the freedoms people have. He emphasizes that the rights are recog-
nized and protected by the legal order, and the usage the term freedoms to empha-
size that human rights originate from birth not legal order/law.

14 See Marguenaud, J. P.: “Insan Haklari Avrupa Mahkemesinde Sosyal Haklarin
Korunmasi ve Sozlesme’nin Genis Yorumu”, (Ed.) Kaboglu, 1.: Anayasal Sosyal
Haklar, istanbul 2012, p. 223. for “indivisibility of human rights”, a concept pecu-
liar to human rights law.
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Thusly, the purpose of using the concept of human rights at sea is to
attract attention to the human right violations seafarers experience at sea.
Even though the origins of human rights movements date back to older
times®®, it can be argued that an awareness about human rights violations
at seas, which are the extensions of the land, has recently started to raise.
The isolation conditions of seafarers since their work environment is the
seas'®, and their limited access to justice for claiming their rights after
violations complicated the creation of public opinion about violations at
sea; and the concept of human rights at sea has not been developed until
recently. In addition, since the actions at sea go unpunished under exclu-
sive authority of the flag state, and the flag state has limited transparency
and accountability, the human rights violations at sea have remained at
the national level. It is seen that some developments have been encoun-
tered to ensure the protection of human rights at sea, by virtue of cons-
tant reporting of cases involving human rights violation, with the deve-

lopment of technology!’. Although, human related activities at sea are

15 Considering the history of human rights, it is seen that there were systematic regula-
tions following Magna Carta Libertatum signed in 1215, such as Habeas Corpus
published in 1679, Bill or Rights in 1689, and the the Declaratio of the Rights of
Man and of the Citizen signed in 1789.

16 In Brown v. Lull, Judge Joseph Story defined seafarers such as "a working class, in
general, which is ignorant of the quality and extent of their own rights and privileg-
es, and mostly could not appraise their value as required”. For detailed information
see Sumner, C.: Reports of Cases Argued and Determined in the Curcuit Court of
the United States for the First Circuit, C. 11, Boston 1837, p. 443.

17" The database containing the records of the abandonment cases kept by ILO is a
substantial  development.  See  <https://www.ilo.org/dyn/seafarers/seafarers
Browse.list?p_lang=en> accessed 20/05/2020. In addition to this, the Institution ti-
tled Human Rights at Sea in London stands out with its studies on human rights.
For the studies of this Institution, which constituted the Geneva Declaration on
Human Rights at Sea, to identify and prevent the cases of abandonment at sea, see
<https://www.humanrightsatsea.org/who-are-we/>-accessed 16/04/2020.
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comprised of especially all situations that act upon the life and labour
rights of seafarers, and irregular migration and other illegal activities at
sea, in this study only the situations arising in the event of seafarers’

abandonment by shipowners are discussed regarding human rights violations.
Il. DEFINING ABANDONMENT

The only binding international regulation addressing abandonment is the
2006 Maritime Labour Convention®®, In the Paragraph 1 of the Standard
A.2.5.1 of the Convention, it is stated that the seafarer shall be deemed
to have been abandoned in the event of the cases listed below, in which
the shipowner violates the requirements of the Convention or the terms

of the seafarers’ employment agreement, the shipowner:

(@) Fails to cover the cost of the seafarer’s repatriation, or

(b) has left the seafarer without the necessary maintenance and sup-

port, or

(c) Has otherwise unilaterally severed their ties with the seafarer inclu-
ding failure to pay contractual wages for a period of at least two
months.
In the case of abandonment, the seafarer is abandoned with his vessel or

alone at some foreign ports. Since the shipowner could not be found as

18 In the definitions section of the IMO Regulation A.930(22), which addresses the
issue but is not binding, abandonment is defined as the severance of ties between
the seafarer and the ship owner. According to the relevant Regulation Abandonment
occurs when the shipowner fails to fulfil certain fundamental obligations to the sea-
farer relating to timely repatriation and payment of outstanding remuneration and to
provision of the basic necessities of life, inter alia, adequate food, accommodation
and medical care. Abandonment will have occurred when the master of the ship has
been left without any financial means in respect of ship operation. The basic rights
include sufficient food and medical care.
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respondent after the abandonment, the liabilities arising from the emp-
loyment agreement could not be fulfilled. The reason for the abandon-
ment of the seafarer by the shipowner is mostly economic. For instance,
the shipowner might go bankrupt, be default on, its vessel might be deta-
ined during port state survey or the vessel might be confiscated by the
creditors. Since a detained or confiscated vessel loses its operability, it
can easily be abandoned. In such cases, the abandoned seafarer conti-
nues to remain onboard the abandoned vessel since he cannot cover the
cost of his repatriation and since he thinks that he could obtained his
unpaid wages if he stays onboard the vessel. In addition, the legal status
of the seafarer in the country, of which he is a foreigner, does not allow
the seafarer freedom of disembarking and travelling. Since the suppliers
cease to provide services to the vessel in this period, the daily needs and
food of the seafarer are covered by the relief agencies in the port state he

is abandoned.

A) FAILING TO COVER THE COST OF SEAFARER’S
REPATRIATION

1 - In General

Covering the costs of seafarer’s repatriation is a liability arising from the
responsibility of the shipowner to protect the seafarer as per the emp-
loyment agreement®®. In Paragraph 5 of the Standard A2.5.1. of the Ma-

ritime Labour Convention, the necessary arrangements for the seafarer’s

19 Bedilk, M. N: Deniz Iy Sozlesmesi, Bursa 2012, p. 302; Kar, B.: Ictihatlar: ve Mev-
zuati ile Deniz Iy Hukuku, Ankara 2011, p. 158; Acar, S.: Gemi Adami Talepleri, Is-
tanbul 2012, p. 48.
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repatriation is regulated as the liability of the shipowner. However, it
should be acknowledged that there is some difficulty in claiming situa-
tions, in which the costs are covered but the voyage planning is not ma-
de, as abandonment since it is regulated in the Convention that only fai-
lure to cover the costs shall be considered as abandonment; and the Con-
vention prefers such an interpretation. Eventually, the seafarer, whose
costs of repatriation are covered by the shipowner without any voyage

planning, is expected to do his own voyage planning.

The abandoned seafarers are mostly of the roustabout working onboard
vessels. It is remarkable that it is the not the master, officers or engineers
of the vessel, but the roustabouts, who cannot cover the cost of their re-
patriation and generally the only working person in their family, are
abandoned in most cases. In such a case, the seafarer, who cannot be
economically supported by their families, starts the legal procedure in a
state, to which he is a foreigner, mostly with the help from relief organi-
zations and maintains his life with outside help for the sake of using his

right as ship’s creditor.
2 - Circumstances Requiring Seafarer’s Repatriation

The circumstances requiring seafarer’s repatriation are listed in Parag-
raph 1 of Standard A.2.5.1 in the Maritime Labour Convention. These

circumstances are;

(@) Ifthe seafarers’ employment agreement expires while they are abroad,

(b)  When the seafarers’ employment agreement is terminated by the

shipowner, or by the seafarer for justified reasons, or
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(c)  When the seafarers are no longer able to carry out their duties un-
der the employment agreement or cannot be expected to carry
them out in the specific circumstances.
As per the Maritime Labour Convention, in what situations the termina-
tion of the employment agreement would be justifiable, when the seafa-
rer would be unable to carry out his duties under the employment agre-
ement or it would be impossible to expect him to carry them out in the
specific circumstances are left to national legislations. Likewise, the
determination of the minimum working period for the seafarer to have a
claim for repatriation, the items of expense possible to occur during re-
patriation, the destination to which the seafarer would be delivered, and
the responsibilities of the shipowner is left to the will of the States Parties®.

3 - Cost that could be Avoided during Seafarer’s Repatriation

According to the Paragraph 3 of the Guideline B.2.5.1. of the Maritime

Labour Convention, the costs for the seafarer’s repatriation are as below:

a) passage to the destination selected for repatriation in accordance
with paragraph 6 of Guideline B.2.5.1. of the Maritime Labour Con-

vention,

b) accommodation and food costs from the moment the seafarer leaves

the ship until he reaches the repatriation destination,

c) pay and allowances from the moment the seafarer leaves the ship
until he reaches the repatriation destination, if provided for by natio-

nal laws or regulations or collective agreements,

20 See MLC 2006 Regulation A2.5.1 (2).
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d) transportation of 30 kg of the seafarer’s personal luggage to the re-

patriation destination, or

e) medical treatment costs necessary for overcoming medical problems
of the seafarer that prevent him from travelling to the repatriation des-
tination.

B) LEAVING THE SEAFARER WITHOUT NECESSARY
MAINTENANCE AND SUPPORT

As per Paragraph 5 of the Standard A.2.5.2 of Maritime Labour Conven-
tion, what should be understood from maintenance and support to be
provided to the seafarer is providing food and drinking water supplies,
provide appropriate environment for accommodation and medical care,
and essential fuel for survival onboard. If case the shipowner does not

provide any of these facilities, it would be deemed to have abandoned.

The protection of the seafarer, a liability arising from the responsibility
of the shipowner as per the employment agreement means that the shi-
powner shall provide essential maintenance and support?L. This liability,
which is a secondary performance liability of the employment agree-
ments, requires, in addition to the responsibility of the shipowner in pro-
viding essential needs such as food - water, shelter, rest, etc., protection
of the seafarer’s interests and avoiding affairs that would to the seafa-
rer’s disadvantage??. Despite being not considered in the Maritime La-
bour Convention, the protection of the seafarer’s health and physical

integrity onboard the vessel, showing respect to their personal rights, and

2L Kar, 115.
2 Eyrenci, O. - Taskent, S. - Ulucan, D.: Bireysel Is Hukuku, B. 8, Istanbul 2017, p. 171.
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taking the precautions to prevent them from being abused psychologi-
cally and sexually are within the scope of the shipowner’s liability. Inso-
far, the situations other than the ones listed in the Convention shall not
be considered abandonment, however, they shall be considered aban-
donment that bestow the seafarers the right to demand repatriation via

terminating the agreement with valid reasons if required.

It is not regulated in Maritime Labour Convention that when leaving the
seafarer without necessary maintenance and support would cause aban-
donment. The seafarer, convinced that abandonment has been actualized,
shall demand this right in the “reasonable time” regulated in the Conven-

tion. The reasonable time shall be determined by the States Parties.

C) SHIPOWNER’S UNILATERAL SEVERANCE OF THE TIES
OTHERWISE WITH THE SEAFARER

As per Paragraph 2(c) of the Standard A2.5.2 in Maritime Labour Con-
vention, shipowner’s unilateral severance of the ties otherwise with the
seafarer including failure to pay contractual wages for a period of at least

two months are of the abandonment reasons.

When it is considered that the employment agreement is a contract,
which creates a personal relationship, and in which the characteristics of
the worker is prominent? in cases of failure in satisfying a personal need
of the seafarer, who is dependent on the shipowner by virtue of place,
time and hierarchy; shipowner’s abstinence from giving orders or inst-

ructions, and failure in fulfilling the liabilities otherwise, arising from

28 Aydn, U.: Is Hukukunda Is¢inin Kisilik Haklar, Eskisehir 2002, p. 48.
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the employment agreement, the rupture of the connection could be men-
tioned. Still, it would be appropriate that the nature of the connection
between the seafarer and the shipowner, and in what conditions it would
be deemed ruptured be determined by national laws. The reason for con-
sidering shipowner’s failure to pay contractual wages for a period of at
least two months as a condition that ruptures the connection between the
shipowner and seafarer as per the Convention is that the wage has a so-
cial characteristic as it is the only source of income for the seafarer’s
family, beyond being a claim arising from any agreement?*. Wage,
which is one of the main elements of the employment agreement, is the
consideration of the seafarer’s transaction duty onboard, and it is the
primary duty of the shipowner?. In the purpose section of Regulation
2.2 of Maritime Labour Convention, it is stated that the Convention re-
serves seafarers’ right to claim wages to ensure that seafarers are paid

for their services.

It is possible to determine the time, at which the connection between the
shipowner and the seafarer is ruptured, in case the abandonment arises
due to failure to pay wages; however, determining the rupture of the
connection otherwise shall be done by national laws. After this time, the

seafarer shall claim repatriation in “reasonable time”.

24 Evren, O. K.: Is Hukukunda Ucret ve Uygulamasi, Ankara 2007, p. 18.

% Ekonomi, M.: Is Hukuku-Ferdi Is Hukuku, C.I, B.3, 1987 istanbul, p. 41;
Mollamahmutoglu - Astarli - Baysal, 129; Celik, N. - Caniklioglu, N. - Canbolat,
T.: Is Hukuku Dersleri, B. 30, Istanbul 2017, p. 129; Siizek, S.: Is Hukuku, B. 16,
Istanbul 2018, p. 362.

DEHUKAMDER - Cilt: 3/ Say:: 1/ Yil: 2020, s. 353 - 392



VARAN 367

The seafarer, who was left through one of the cases mentioned above, is
considered as abandoned as per Maritime Labour Convention. After the
abandonment, the seafarer claims the unpaid wages and waits for repat-
riation. In this period, the need for accommodation, food and necessary
medical maintenance and support arises. With Maritime Labour Conven-
tion, a financial security system to cover such expenses has been made
obligatory. Thus, the Convention obliges the States Parties to ensure the

financial security system be compulsory for the ships flying their flag.

I11. HUMAN RIGHTS VIOLATIONS ARISING FROM THE
ABANDONMENT

A) VIOLATIONS

As mentioned above, private law relations that cause abandonment are
addressed in 2006 Maritime Labour Convention, and the economic prob-
lems due to abandonment are tried to be eliminated by obliging a finan-
cial security system. However, the problems caused by abandonment are
not made up of only shipowner’s failure in fulfilling its obligations in a

private law relation.

When abandonment is at stake, it is seen, as it will be examined below,
that different human rights of the seafarer, such as right to food, right to
health, right to work, and right to a fair wage, are violated. Even more,
when it is considered, in examples in which abandonment is actualised
with the abandonment of the vessel, that both perils of the sea and the
problems the abandoned vessel could cause for human life, it would not

be exaggerating to argue that even right to life is violated. When it co-
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mes to the right to life, which is strongly protected in human rights law,
the states are expected to act in an expeditious manner with the sense of
responsibility?. Hence, the right to life regulated in Article 6 of the UN
International Covenant on Civil and Political Rights?’, under material
rights title, is stated as an inherent right, protected by law. Unfortuna-
tely, due to the international characteristics of the Maritime Sector, the
responsibilities of the states could not be distinguished in an expeditious
manner in abandonment inflicted human rights violations. In an aban-
donment case, the port state in which the vessel is abandoned, could be
the flag state in which the seafarer works, and it can be the state to which
the seafarer could be a citizen. Since there is lack of regulations about
from which state the seafarer, abandoned in a foreign port, would expect
a positive behaviour and service or demand help, the procedure takes
longer and the seafarer could further be suffered due to failure in distin-

guishing the responsibilities in and expeditious manner.
1 - Right to Food

Right to food is the right to have easy and sustainable access to adequate
and safe food by everyone®®. Right to food, one of the first rights to
which the people are entitled in the course of history, is a primary level
right?®. Right to food that is related to the right to health, which is a so-
cial right, appeared for the first time in the 1924 Geneva Declaration of

% Uslu, F. - Ozdemir, A.: “Yasama Hakki Baglaminda Denizlerde Geri Gonderilmeme
(Non-Refoulement) Ilkesi”, Ombdusman Akademik, 2017, N. 6, p. 49.

27 OG No. 25175 dated 21/07/2003.

28 Giizeloglu, T.: “Kiiresel Gida Krizi ve Beslenme Hakki”, TBB Dergisi, 2009, N.
80, p. 305.

2 Giizeloglu, 307.
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the Rights of the Child®°. It is regulated in Article 25 of the 1948 Uni-
versal Declaration of Human Rights, that everyone has the right to stan-
dard of living adequate for the health and well - being of himself and of
his family, including food. Right to food is addressed in the same phra-
sing as everyone having the right to standard of living adequate for the
health and well - being of himself and of his family, including adequate
food in Article 11(1) of the UN International Covenant on Economic,

Social and Cultural Rights®!, and it became binding.

The abandoned seafarer cannot have his wage during the abandonment.
Therefore, the food requirement, which is not fulfilled by the shipowner,
cannot be fulfilled by the seafarer either. The suppliers of the vessel cea-
se to supply the drinking water and food supply, and the seafarer can
become deprived of necessary food and clean drinking water. The right
to food, one of the basic rights, of the seafarers’ is violated, whose food
requirements are fulfilled partially by the charity organizations at the
ports, in which they are abandoned. Hence, in the Aqua Sierra®? case, the
abandoned seafarer had died onboard the vessel due to Hepatitis B and

malaria, and other fellow workers claimed that he had picked up the ill-

30 It is a declaration regarding children’s rights. It is ratified by Turkey. For detailed
information see <https://dergipark.org.tr/tr/download/article-file/227835> accessed
20/10/2020.

31 Turkey signed the convention on 15/08/2000. The ratification of the Convention
was approbated by the Law No. 4867 dated 04/06/2003 and the Council of Minis-
ters ratified the Convention with Decree No. 2003/5923 dated 10/07/2003. The
Council of Ministers Decree and the official Turkish translation of the Convention
was published in the OG No. 25196 dated 11/08/2003. Turkey executed and deliv-
ered the instruments of ratification on 23/09/2003 to the UN Secretary General and
the Convention entered into force for Turkey as of 23/12/2003 as per Article 27.

32 The case is taken from unpublished notes by respected Professor Erol Kahveci.
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ness from the food supplied in the course of abandonment. In another
example, the Radiant Star® case, the seafarers could fulfil their water
requirement with waters carried in buckets every other day by the ship
broker, since there was no more clean drinking water left onboard. In the
Azragmoiah®* case, on the other hand, the seafarers had stayed onboard
the vessel without access to clean water for 75 days. As can be seen from
the examples, the violation of right to food had event resulted in death,
since there is no control mechanism for how the abandoned seafarer’s

provided the food required to live in the abandonment period.

As part of right to food, and as per Article 11(2) of the UN International
Covenant on Economic, Social and Cultural Rights, the states are obli-
ged to cooperate. In addition to the liability of a port state, in a port of
which an abandonment has been actualised, to provide the required noti-
ce to other related states, it is the liability of that port state to provide
adequate food during abandonment to the seafarer, who is virtually is

confined in its country.
2 - Right to Health

Right to health is the right for everybody to the highest physical and
psychological health standard possible for the health and well - being of
himself and his family®®. Right to health covers the right to safety in case

33 The case is taken from unpublished notes by respected Professor Erol Kahveci.

3 <https://www.theguardian.com/global-development/2019/apr/12/abandoned-at-sea-
the-crews-cast-adrift-without-food-fuel-or-pay> accessed 27/05/2020.

Zengin, N.: “Saglik Hakki ve Saglik Hizmetlerinin Sunumu”, Saglikta Performans
ve Kalite Dergisi, 2010, V. I, N. 1, p. 44.
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of possible disease, injury, etc*. Right to health, which is a social right,
is regulated as, everyone having the right to standard of living adequate
for the health and well - being of himself and of his family, including
medical care. Right to health is addressed in a similar phrasing as ever-
yone having the right to standard of living adequate for the physical and
mental health in Article 12 of the UN International Covenant on Econo-
mic, Social and Cultural Rights®’. The UN Committee on Economic,
Social and Cultural Rights in charge of monitoring the International Co-
venant on Economic, Social and Cultural Rights, acknowledges the Ge-
neral Comment 14 regarding the right to health®®. Accordingly, right to
health is not considered as an comprehensive right not only as to receive
timely and appropriate health services, but as to have access to potable
water and adequate sanitation, provision of adequate food, nourishment
and accommodation, including healthy work environments and envi-
ronmental conditions®. Therefore, the virtue protected by right to health
is not only treatment and amelioration in case of an impairment of health

but preventing actions harmful for the physical and psychological health.

Failure of the shipowner to provide medical care and support to the sea-

farer when necessary, to which he is liable as per 2006 Maritime Labour

%6 Metin, B.: “Saglik Hakk1”, Saglik Akademisyenleri Dergisi, 2017, C. IV, S.1, s. 46.

37 Turkey signed the convention on 15/08/2000. The ratification of the Convention
was approbated by the Law No. 4867 dated 04/06/2003 and the Council of Minis-
ters ratified the Convention with Decree No. 2003/5923 dated 10/07/2003. The
Council of Ministers Decree and the official Turkish translation of the Convention
was published in the OG No. 25196 dated 11/08/2003. Turkey executed and deliv-
ered the instruments of ratification on 23/09/2003 to the UN Secretary General and
the Convention entered into force for Turkey as of 23/12/2003 as per Article 27.

38 Zengin, 47.

39 Zengin, 47.
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Convention, is considered as abandonment®°. During abandonment, the
presence of unhealthy living conditions onboard the vessel significantly
obstruct the protection of the seafarer’s physical integrity or health. Be-
cause, abandonment brings about serious mental illnesses as well as
physical illnesses. For instance, the abandoned seafarer in the Aqua Sier-
ra case, the seafarer had died due to hepatitis and malaria, and the seafa-
rers abandoned on board the vessel M / V Sharjah OPL* had to cope
with mental illnesses for a long time. As another example, in the M / V
Halani 1*? case in Iran, the seafarers had committed suicide growing
impatient to the incorporeal outcomes of abandonment. The mental con-
fusion that emerged in this difficult process cause seafarers to inflict
damage not only on themselves but on others. Thus, in the Radiant Star

case, it is seen that the seafarers committed suicide after the fights they had.

It is obvious that the right to health of the seafarers is violated, who
spend their months onboard the vessel, which is a confined space in des-
pair. Unfortunately, not only the physical diseases but mental illnesses,

40 On a very recent date such as 20/05/2020 a rudderless vessel flying the Spanish flag
was abandoned off the Philippines with fifteen seafarers onboard. The seafarers are
waiting thirteen miles off the shore with decreased levels of fuel, food and drinking
water. Although the vessel was detained by the Philippines authorities for not con-
forming the MLC 2006 requirements, the authorities set condition for the seafarers
of covering the expenses of the tugboat to grant clearance for port entry. Consider-
ing Philippines is a state party to MLC 20086, is obliged to fulfill responsibilities
originating from the relevant Convention, grant clearance to the vessel for port en-
try, and inform the flag state and the insurer of the vessel. For detailed information
about the incident see <https://www.maritime-executive.com/article/fifteen-
seafarers-abandoned-on-ship-without-rudder> accessed 02/06/2020.

41 <https://www.ilo.org/dyn/seafarers/seafarersBrowse.list?p_lang=en> accessed
02/06/2020.

42 <https://www.offshore-energy.biz/hras-8-seafarers-abandoned-off-namibia-
suffering-from-serious-mental-health-issues/> accessed 27/05/2020.
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pain, sorrow, and desolation emerge because of abandonment. As there
is no international mechanism that would prevent abandonment inflicted
human rights violations, the moral indemnity liens too are not secured

under 2006 Maritime Labour Convention®3,

As per Articles 12(2 - d) of the UN International Covenant on Econo-
mic, Social and Cultural Rights, the States Parties are envisaged to pro-
vide the conditions that should ensure sanitary service and medical care
for everyone in case of a disease. Similarly, Article 11 of the European
Social Charter* regulates the responsibilities of the states in protection
of health. Since right to health is an inalienable right as right to living,

the states are not expected to fail to act*. Accordingly, states must be in

4 Since the non-pecuniary damages are not covered under the financial security sys-
tem, the considerations about non-pecuniary damages whether constitute a maritime
lien is important. For detailed information see: “Gemi Adaminin Manevi Tazminat
Alacagl Gemi Alacaklis1 Hakki Bahseder Mi?”, Prof. Dr. Sabih Arkan’a Armagan,
Istanbul 2019, p. 115-129.

4 European Social Charter, under which the European Council members and the
states which signed this “charter” acknowledged and undertook, is a European con-
vention that reinforces the European Convention on Human Rights that protects the
basic social and economic rights and guarantees civil and political rights. The Eu-
ropean Social Charter, a binding convention of the European Council, could be con-
sidered as an economic and social rights equivalent of the European Convention
and Human Rights. This convention was revised in 1996 and substituted the previ-
ous one gradually. With this convention, issues on human rights and freedoms and
mechanism that would inspect the practices of states parties in these issues. Turkey
signed the Revised European Social Charter on 06/10/2004. The approbation the
Law No. 5547 dated 27/09/2006 was published in the Official Gazette No. 26308
dated 03/10/2006. The Council of Ministers Decree No. 2007/11907 dated
22/03/2007 and the official Turkish translation of the Charter was published in the
OG No. 26488 dated 09/04/2007. The instrument of ratification were delivered on
27/06/2007 and the Revised European Social Charted entered into force on
01/08/2007 in Turkey. Turkey had made a reservation to the articles of the Charter
regarding four weeks paid leave, salary for decent living, right of organization, and
right of collective bargaining.

4 Metin, 50.
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direct co - operation with public or private organizations for the protec-
tion of health. In this context, a port state, at a port of which abandon-
ment is actualized, is obliged to immediately inform other related states
as well as to provide necessary medical care and sanitary service when

needed during abandonment.
3 - Right to Work

Right to work is the right for everyone to conduct remunerating activi-
ties, minimum requirements of which are defined by the state, and that
are worthy of human dignity*®. Article 23 of the Universal Declaration
of Human Rights, right to work is regulated as everyone having the right
to work, to just and favourable conditions of work, to just and favourable
remuneration ensuring for himself and his family an existence worthy of
human dignity. Similarly in Article 7 of the UN International Covenant
on Economic, Social and Cultural Rights, right to work is addressed as
the right of everyone to the enjoyment of just and favourable conditions
of work. In Article 7(b) of the said Covenant safe and healthy working
conditions are regulated, whereas right to wage is regulated in Article
7(i), and rest, leisure and reasonable limitation of working hours are se-
cured in Article 7(d) under right to work. Right to work is also annexed
to the Constitution of the International Labour Organization, and it is
also included in “Declaration Concerning the Aims and Purposes of the

International Labour Organization”, again in ILO’s “Forced Labour

% Sen, M.: “Insan Haklar1 Baglaminda Calisma Hakki”, Prof. Dr. Ali Riza Okur’a
Armagan, Istanbul 2014, p. 148
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Convention”’ No. 29, and in the European Convention on Human

Rights*® and European Social Charter.

A seafarer abandoned with the vessel he has worked onboard could
spend months onboard the vessel without being paid*®. Failure in acces-
sing the shipowner, who is liable for the unpaid wages and the costs of
repatriation of the seafarer constitutes the abandonment of the seafarer,
and this situation is a direct violation of the right to work of the seafarer.
In addition, since the vessel is the working space of the seafarer in addi-
tion to being his living space, a seafarer abandoned with his vessel is

indirectly deprived of working.

Shipowner’s provision of secure and healthy working conditions to the
seafarer can be addressed under right to work. In this respect, the ship’s
equipment should be in working conditions. In most of the abandoned
vessels, it is found that the fire extinguishers and lifeboats are faulty®°.
When considered that the abandoned seafarers are almost confined on-
board the vessel, the failure in using the ship’s equipment in an emer-
gency would cause serious problems. Since the fuel is fully consumed
during abandonment it is possible that the ship remains without power.

For instance, in the abandonment of the vessel called Azragmoiah®, the

47 OG No. 23381 dated 23/06/1998.

48 OG No. 8662 dated 19/03/1954.

4 1t is stated that in some abandonment cases, seafarers’ salaries were not paid up to
32 month: <http://www.imo.org/en/OurWork/Legal/Pages/Seafarer-abandonment.
aspx> accessed 02/06/2020.

0 <https://www.marineinsight.com/shipping-news/human-rights-sea-reveals-case-
seafarer-abuse-uae-flagged-vessel/> accessed 20/05/2020.

51 <https://www.theguardian.com/global-development/2019/apr/12/abandoned-at-sea-
the-crews-cast-adrift-without-food-fuel-or-pay> accessed 27/05/2020.
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seafarers struggled for their lives onboard the vessel without any power

due to fully consumed fuel.

To fully realize the right to work, Article 6 of the UN International Co-
venant on Economic, Social and Cultural Rights®? obliges the States
Party to protect the right to work. In this context, the states bear a tre-
mendous responsibility, especially after the abandonment. Although, it
does not seem possible for the states to prevent abandonment, but it is
the states’ responsibility to take the necessary steps to eliminate the ne-
gative outcomes of abandonment and to monitor the abandoned seafarer

immediately.
4- Right to Wage

Right to wage can be defined as the right to demand, in return the servi-
ce rendered, money or benefits that can be measured with money to be
paid to himself and his family®. In Article 23 of Universal Declaration
of Human Rights, right to work is regulated as everyone having the right
to work, to just and favourable conditions of work, to just and favourable
remuneration ensuring for himself and his family an existence worthy of
human dignity. In Article 7 of the UN International Covenant on Eco-

nomic, Social and Cultural Rights, it is addressed as the right of just and

52 Turkey signed the Convention on 15/08/2000. The ratification of the Convention
was approbated by the Law No. 4867 dated 04/06/2003 and the Council of Minis-
ters ratified the Convention with Decree No. 2003/5923 dated 10/07/2003. The
Council of Ministers Decree and the official Turkish translation of the Convention
was published in the Official Gazette No. 25196 dated 11/08/2003. Turkey execut-
ed and delivered the instruments of ratification on 23/09/2003 to the UN Secretary
General and the Convention entered into force for Turkey as of 23/12/2003 as per
Article 27.

58 Arda, F: “Ucret Hakkinin Korunmasi1”, Ankara Barosu Dergisi, 1975, N. 3, p. 370.
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favourable wages that would provide equal minimum wages to all wor-
kers, and a decent living for themselves and their families; similarly in
Article 4 of the European Social Charter it is emphasized that all wor-
kers have the right to a fair remuneration sufficient for a decent standard
of living for themselves and their families. It is decided to economically
secure the material and moral development, to increase the living stan-
dards and to equally avail of wages of all people in Article 4 of the Eu-
ropean Convention of Human Rights on the prohibition of slavery and
forced labour and in the first sentence of the 1944 Declaration of Phila-
delphia of ILO, stating “labour is not a commodity. ILO Protection of
Wages Convention No. 95°*, Minimum Wage - Fixing Machinery Con-
vention No. 26°°, and Protection of Wages Recommendation No. 85
are detailed regulations that define wages, refer to the payment place and

time, and limit assignment of wage.

It is seen that seafarers do not get their wages for an unimaginably long
time in abandonment. For instance, the seafarers in the Aqua Sierra
event did not get their wages for 8 months, and 9 months in the M / V
Halani 1, 12 months in the Radiant Star event, 18 months in the M / V
Sharjah OPL event and 30 months in the Azragmoiah event. Even tho-
ugh the unpaid wages could give the seafarer the right to become ship’s
creditor, it is difficult, economically, to expect the seafarer to commence

the legal process in a country, to which he is a stranger, and it is possible

% OG No. 10641 dated 20/10/1960.

% OG No. 14994 dated 02/09/1974.

56 <https://www.ilo.org/dyn/normlex/en/f2p=NORMLEXPUB:12100:0::NO::P1210
0_ILO_CODE:R085> accessed 20/10/2020.
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to prolong the process. Indeed, although the seafarers, in the Sines®’ ca-
se, who had demanded their unpaid wages and repatriation, started the
legal process after drawing the attention of the public with long hunger
strikes, were left with insufficient funds since the litigation costs and
expenses and unpaid port charges were paid primarily. The seafarers
were sentenced to ambiguity under the initiatives of the shipowner, the

flag state, the port state, and the state, of which they were a citizen.

Although, Article 9 of Standard A.2.5.2. of 2006 Maritime Labour Con-
vention covers with the financial security system the outstanding wages
and other entitlements due from the shipowner to the seafarer under their
employment agreement, the relevant collective bargaining agreement or
the national law of the flag State, limited to four months of any such
outstanding wages and four months of any such outstanding entitle-
ments, the sufficiency of the protection could be argued considering the

abandonment durations in the real cases.

Seafarers mostly does not have any income other than the wages they
earn the right in return of their labour. This situation causes the abando-
ned seafarer to remain onboard the vessel to get their wages, with the
hope that the wages would be paid one day. Since the costs of their re-
patriation is not paid also, the seafarers clinging to this hope spend their
months onboard the vessel. To eliminate the relative negative effects of

abandonment, it is important that the states consider wage as an econo-

5 The case is taken from unpublished notes by respected Professor Erol Kahveci.
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mic and social right, beyond right to debit and credit, and directly inter-

vene the labour relations within social protection principle®®.
B) RESPONSIBILITIES OF THE STATES

The fundamental regulations of maritime law and seafarers are the 1982
UN Convention on the Law of the Sea, which is considered as the Cons-
titution of maritime law; 2006 Maritime Labour Convention, the most
basic document that regulates the living and working conditions of the
seafarers onboard a vessel; and the International Convention on Stan-
dards of Training, Certification and Watchkeeping for Seafarers®
(STCW). However, as mentioned before, there is no other document that
regulates the abandonment issue than Maritime Labour Convention. The
said Convention, as mentioned above, provides a limited protection

mechanism by giving financial security for abandonment.

There is no maritime law document that can be referred to regarding the
human rights of seafarers, other than general human rights regulations.
Therefore, abandonment inflicted human rights violations were evalua-
ted over documents such as Universal Declaration of Human Rights, the
UN Charter, the UN International Covenant on Economic, Social and
Cultural Rights, European Convention of Human Rights, which can be

increased in number regionally and nationally.

58 Acu, C.: “Ucret Hakki ve Ucretin Korunmas1”, p. 27, < https://www. academia. edu/
9464033/UCRET _ HAKKI VE UCRETIN KORUNMASI>, accessed 20/10/2020.
% See OG No. 20152 dated 29/04/1989.
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Although states have responsibilities for respecting, protecting, and rea-
lizing human rights in the human rights law®®, since abandonment is a
violation resulting from a private law relation, it may come to mind how
the states’ responsibilities be brought to the agenda. To overcome this
problem, the vertical and horizontal dimensions of human rights should

be revealed.

In addition to the understanding that is called the vertical dimension of
human rights and that constitutes human rights law on the relation
between the individual and the state, it is argued, especially with the
effect of the German constitutional law doctrine (Drittwirkung), there is
a horizontal dimension to the human rights conventions®?. Indeed, threat,
oppression and injustice that violate human rights may come from the
state as well as from other individuals and institutions. As the function
of human rights is to protect the individual from oppression, exp-
loitation, segregation, injustice, and acts damaging human dignity, the
horizontal effect steps in when states cease to stand by to the individuals
being exploited and subjected to injustice®. Due to this horizontal effect,
failure of the states to take preventive and corrective measures, based on
their duty to protect human rights, means that the states violated the res-
ponsibility of protection®®. The protection responsibility of the states can

be exemplified by the protection of the powerless party, establishment of

80 Megret, F.: “Nature of Obligations”, International Human Rights Law (Ed. Moeck-
li, D. - Shah, S. - Sivakumaran, S. - Harris, D. J.), 2018, B.3, p. 97.

61 Gemalmaz, M. S.: Ulusaliistii Insan Haklar: Hukukunun Genel Teorisine Giris,
Istanbul 2005, p. 94.

62 Sunay, 16.

8 Sunay, 31.
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mechanism to eliminate injustice, and regulation of employer - employee
relations®®. In addition, the protection responsibility involves preventing
violations, and providing protection that comprises of making investiga-
tion, trial, indemnity and compensation when a violation occurs®. The
states can take legal measures for the efficient protection of human rights

and prevention of violations or take practical or operational measures®®.

As mentioned before, several states may be incumbent on violations that
may occur after abandonment. These are the foreign state (port state), to
which the seafarer is abandoned, the state, flag of which is flown by the
vessel the seafarer worked (flag state) and the state, of which the seafarer

is a citizen®’.

In general, the flag state’s responsibility is regulated in Article 94 of the
UN Convention on the Law of the Sea. According to Article 94(1) of the
Convention, every state shall effectively exercise its jurisdiction and
control in administrative, technical, and social matters over ships flying
its flag. As per the relevant article, it can be argued that the flag state
bears the responsibility primarily. In addition, according to Article 94(3 -
b) of the Convention, the flag state shall take measures to ensure safety
at sea regarding the equipment of the ship, and the labour conditions and

training of seafarers. The most correct step a flag state can take regar-

6 Tezcan - Sancakdar - Erdem - Onok, 56.

8 Sunay, 27.

6 Kocabas, S.: Avrupa Insan Haklari Sozlesmesi'nin Taraf Devietlere Yiikledigi
Pozitif Yukimlilukler, Unpublished Master’s thesis, Siilleyman Demirel Universitesi
Sosyal Bilimler Enstitiisii, Kamu Yo6netimi Anabilim Dali, Isparta 2009, p. 25

67 It is seen that ITF, other organizations and charity organizations conduct studies for
abandoned seafarers in addition to the relevant country.
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ding abandonment is to create a database, enabling it to track its abando-
ned vessels. Thus, as the abandoned vessels could be monitored syste-
matically, immediate intervention may be possible, and potential human
right violations can be minimized. If the abandoned seafarers are natio-
nals of a state other than the flag state, it is considered useful to work in

cooperation with related states in minimizing human rights violations.

The port state is already liable to declare the abandonment cases occur-
ring in its ports to the database as per Maritime Labour Convention. In
addition, it should inform the flag state about the abandonment, and if
required, to the states, of which the abandoned seafarers are nationals. It
seems possible that the abandonment durations not be prolonged for the
seafarers, and potential human rights violations be prevented if the rele-
vant states, besides cooperation, support centres, institutions and local
organizations established in their countries, that provide voluntary servi-
ces for abandoned seafarers. The state, of which the seafarer is a citizen,
should get into contact, through diplomatic channels, with the state in
which the seafarer is abandoned, and prepare action plans required for

the safe repatriation of the seafarer.

Lastly, it should be stated that IMO published the Circular Letter No.
4204 |/ Add.14 dated 05.05.2020, for ensuring safe ship crew changes
and travel during Covid - 19 Pandemic®, which is recent situation. In the

8 For IMO Circular No.4204/Add.14 dated 05/05/2020. see <http://www.imo.org/
en/MediaCentre/HotTopics/Documents/COVID%20CL%204204%?20adds/Circular
%20LetteL%20N0.4204-Add.14%20-%20Coronavirus%20(Covid-19)%20-
20Recommended%20Framework%200f%20Protocols.pdf> accessed 20/05/2020.
The relevant circular contains regulations about the boarding and disembarking the
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circular letter, it is stated that the seafarers have the “key workers” status
and the states are recommended to keep seafarers exempt from travel
restrictions and limitations they may encounter in joining or leaving their
ships. When considered that seafarers are the unseen heroes in the
supply of the needs of humanity in the presence of such a global threat
that affects the whole world, it appears one more time that the states bear
tremendous responsibilities to detect and prevent human rights violation

the seafarers might encounter.
CONCLUSION

2006 Maritime Labour Convention lists the situations which are deemed
to have been abandonment occurred. These are failing to cover the cost
of seafarer’s repatriation, leaving the seafarer without the necessary ma-
intenance and support, and unilaterally severing the ties otherwise with
the seafarer including failure to pay contractual wages for a period of at
least two months. In such cases, the seafarer is exposed to acts not
worthy of human dignity since he cannot reach the shipowner and is
abandoned in a state, to which he is a foreigner. Although these acts do
not originate from the actions of the states, they can occur due to their

passivity in fulfilling their protection responsibilities.

vessel. It is emphasized that it is necessary for the governments to cooperate for the
maritime transportation and airways to conduct their operations safely during the
Covid-19 pandemic. With regard to the importance of the maritime transportation in
the global economy, the circular emphasizes that the governments should take ur-
gent precautions considering to failure of the new crew accessing the vessel in lieu
the crew completed their duties, due to travel restrictions limiting the voyage of the
ship’s crew, would bring maritime transportation to a halt; due to the impossibility
of extending the duty of the seafarers for an indefinite period of time considering
the wellness of the seafarers and safety of the ship operations, in addition to the re-
quirements of international regulations and convention provisions.
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Abandonment results in a multinational issue. The reason for this is the
multinational structure of the maritime industry. In an abandonment ca-
se, it is possible that the seafarer as worker, the shipowner as employer,
the vessel as the workplace and the place of abandonment are depen-
dents of a different state. Since the liabilities of the states that are di-
rectly or indirectly involved in abandonment cannot be immediately dis-
tinguished, the duration of abandonment is prolonged, and it reaches to a
dimension that create human right violations. In this period, failure in
expeditious action from states increases the type and duration of the hu-

man rights violations experienced.

An abandoned seafarer spends months without food and drinking water
since the food supply is cut by the shipowner, he cannot get wages and
cover the cost of his repatriation, deprived of necessary medical care and
support. Since abandonment with the ship occurs in most of the examp-
les encountered, it is possible to be left without power since the fuel is
consumed fully. In this case, it is possible to argue that the seafarer’s
right to food, right to health, right to work, right to wage and event right
to living are violated. The states’ acting as mere spectators to these tre-
atment means the violation of human rights. Since, human rights are
based on the protection of the individuals from oppression, segregation,
injustice, and actions harming human dignity. The states cannot be
expected to stand by individuals to be exploited and be subjected to in-

justice.

Abandonment is regulated by a binding text, for the first time, by 2006

Maritime Labour Convention. The relevant regulation obliged the flag
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state to ensure the financial security system be compulsory for the ships
flying their flag covering the repatriation costs, unpaid wages, and costs
for necessary medical care and support. Although this obligation elimi-
nated, to some extent, the negative effects of abandonment, it can be
argued that no progress is made in reducing abandonment inflicted hu-
man rights violations. Since the ability to act fast, as envisaged in the
Convention, is not possible in practice, the abandonment periods of the
seafarers could be prolonged. It is obvious that the financial security,
providing protection within certain limits of time (three months), will
not ensure sufficient financial protection considering the abandonment

durations in the examples.

Although the economic results of the seafarer’s abandonment are elimi-
nated to some extent with the financial security system, there is no regu-
lation that emphasize that the human rights should be paid regard in this
period. Essentially, it is not usual to make emphasis on human rights in
maritime conventions. Indeed, it is seen that in neither the purpose sec-
tion nor the text section of any convention related to maritime law and
seafarers, a reference is made to human rights. To raise awareness about
the concept of human rights at sea, it may be appropriate to add a con-
cept, to pay regard to human rights at sea, to the purpose section of mari-
time law texts. Thusly, human rights criteria can be paid regard as a mi-
nimum principle in the solution of every issue related to the living and

working conditions of seafarers onboard the vessel.

Lastly, it should be stated that there is not any obstacle before a seafarer,

subjected to abandonment inflicted human rights violations, to use the
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legal mechanisms. Since the abandonment inflicted violations are direct
human rights violations. Based on the violation of basic rights and liber-
ties guaranteed in the constitution, and rights covered by the European
Convention of Human Rights and the additional protocols to this docu-
ment by the public force, an individual application can be made to the
Constitutional Courts. An individual, claiming that he is subjected to
abandonment inflicted human rights violations, can apply to the Euro-
pean Court of Human Rights or any other regional or international legal
bodies with reference to human rights violations provided that domestic
remedies are exhausted. However, no application is found yet, resulting

directly from abandonment.
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