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Bilindigi Uzere deniz alanlarinin sinirlandirilmasinda cografi kosullar
onem arz etmektedir. Cografi kosullarin bir parcasi olarak, sinirlandir-
maya konu olan uyusmazliga ait alanda ada/adacik/kaya/cezir yukseltisi
gibi olusumlarin varligi halinde, davada s6z konusu unsurlarin sinirlan-

dirmaya etkisinin tartisilmasi zorunludur. Uluslararast Adalet Davani,

kararlarinda isbu durumu ele alarak adalara tam etki, ilgili kosul olarak

Hakem denetiminden gegmistir.
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simirli etki vermekte ya da hi¢ etki vermemektedir. Divan’in ilgili tutu-

mu, her somut olayin kosullarina gére degismektedir.

Calismamizda adalarin etkisini ortaya koymak adina Divan’in Karayip
Denizi’ne iliskin davalar ile Uluslararas1 Deniz Hukuku Mahkemesi’nin

Banglades ile Myanmar arasindaki sinirlandirma davasi incelenmistir.

Anahtar kelimeler: Adalar, Deniz Alanlarinin Sinirlandirilmasi, Tam
Etki, ilgili Kosul, Aciortay Hatt, Esit Uzaklik Hatt1, Esit Uzaklik Hatti-

nin Dlzeltilmesi.

ABSTRACT

As is known, the geographical conditions play a vital role in maritime
delimitation. As an element of the geographical conditions, in the exis-
tence of geographical formations like island/cay/rock/low-tide hight in
the disputed area, the effects of these formations are ought to be conside-
red for the disputes. International Court of Justice in its decisions, gives
full effect, limited effect as a relevant condition or no effect to the is-
lands. This relevant approach of the Court varies according to the condi-
tions of each dispute at hand.

In our work, in order to reveal the effects of the islands, Caribbean Sea
disputes handled by the Court and the dispute between Bangladesh and
Myanmar handled by the International Tribunal for the Law of the Sea
have been examined.

Keywords: Islands, Maritime Delimitation, Full Effect, Relevant Condi-
tions, Bisector Line, Equidistance Line, Adjustment of the Equidistance Line.
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I. GIRIS - ULUSLARARASI ADALET DiVANI’NIN VARLIGI
KARSISINDA DENiZ HUKUKU MAHKEMESI’NIN KURUL-
MASI

Bilindigi Uzere Uluslararas1 Adalet Divani (UAD) kurulusundan bu yana
Divan deniz alanlarinin sinirlandirilmasiyla ilgili pek ¢ok uyusmazligi
karara baglamis, deniz alanlarinin sinirlandirilmasiyla ilgili hakga ilkele-
r, esit uzaklik yontemi ve ag1 ortay yontemini gelistirmistir. Dolayisiyla
adalarin deniz alanlarinin smirlandiriimasindaki rolund ele almak igin

UAD kararlarinin incelenmesi olmazsa olmaz bir husustur.

Divan’in uzun sireli bu deneyimi karsusnda, 1982 Birlesmis Milletler
Deniz Hukuku So6zlesmesi’yle Uluslararast Deniz Hukuku Mahkeme-
si’nin (UDHM) kurulusu oldukga elestirilmis ve ayn1 maddi yetkiye sa-
hip iki S6zlesme’nin ictihat farklilasmasina ve uluslararas: hukukun par-

calanmasina sebep olacagi ileri stirtilmiistiir.

Bunun yaninda da Mahkeme’nin kurulusunun bir uzmanlagmaya isaret
ettigi ve uluslararasi hukukun kapsaminin gelismesi ve Divan’mn is yu-
kinln artmas1 karsisinda, konuya iliskin uzman bir mahkemenin kurul-
masinin 6nemli bir gelisme oldugunu ifade eden gériisler de mevcuttur?.
Nitekim, UDHM nin deniz alanlarinin sinirlandirilmasina iligkin hiikme
bagladig: ilk davada, Divan kararlarin1 g6z 6nine aldigi ve Divan’nin

metodolojisini uyguladigi goriilmistiir. Bu nedenle uluslararst hukukun

! Mahkeme’nin kurulusunu olumsuz elestiren ve destekleyen yaklasimlar icin bkz.

Erdem, M.: “Banglades-Myanmar Deniz Alanlarinin Sinirlandirilmasi Davasi Is1-
ginda Uluslararasi Deniz Hukuku Mahkemesi’nin Kurulusuna [liskin Bir Degerlen-
dirme”, AUHFD, 64 (2) 2015, ss. 335 — 341.
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parcalanmasi tehkilesinin pek de gergekgi bir elestiri olmadigimi ifade

etmek mimkindir?.

Sonug olarak adalarin deniz alanlarinin smirlandirilmasindaki rolunt
incelerken, UDHM nin de g6z éniine alinmas sarttir. Isbu sebeple ada-
larin siirlandirilmasindaki roliin incelemek icin UAD’nin Karayip De-
nizi davalar1 ile UDHM 0niline gelen deniz alanlarinin sinirlandirilmasi

ile ilgili ilk dava isbu ¢aligmada ele alinmustir.

Il. ADALARIN VE BENZER OLUSUMLARIN DENiZ ALANLA.-
RININ SINIRLANDIRILMASINDAKI ROLU

A) GENEL OLARAK

1982 Birlesmis Milletler Deniz Hukuku So6zlesmesi’nin 121. maddesi
uyarinca; adalarin boyutlarina bakilmaksizin karasulari, miinhasir eko-
nomik bolge (MEB) ve kita sahanligina sahip olabilecegi diizenlenmis-
tir. Bagka bir ifadeyle adalarin da tipki anakaralar gibi deniz ulkesi ve
yetki alanlarina sahip olmasi mimkunddr. Bunun yaninda adalarin, 6zel-
likle devletler arasinda karasularinin, MEB ve kita sahanliginin sinirlan-

dirilmasima etkisi vardir.

Sunu da ifade etmek gerekir ki adalarin her zaman icin egemenlik ve
yetki alanlar1 olamayacagi gibi, her zaman diger alanlarin sinirlandiril-

masinda da etkisi olmamaktadir®. isbu nedenle adalar iki fonksiyon icra

2 Degerlendirme i¢in bkz. ERDEM, s. 351 — 358.

3 Caribbean Community Secretariat, Delimitation of Maritime Boundries Withhin
Coricom Background Paper, bkz. <https://tr.scribd.com/document/84917555/
Delimitation-of-Maritime-Boundaries-Within-CARICOM> (et. 15.10.2018).
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ederler ve somut olaydaki adanin hangi fonsiyona sahip olacagi belli
unsurlara gore tayin edilir: Adanin konumu, adanin biiyiikligii, adanin
nifusu, adanin ekonomik varligi, adanin siyasal ve anayasal status,

taraf devletlerin bitisiklik ve karsitlik durumlari.

Ayrica bahsedilmesi gereken bir diger husus da adalarin ayni somut
olayda iki fonksiyonu birden icra edememesidir. Yani bir ada hem ana-
karanin uzunlugunun hesaplanmasinda esas nokta olusturup hem de be-
lirlenen sinir gizgisinin duzeltilmesinde ilgili kosul olarak kullanilamaz.
Clnkl adaya tam etki verilmesi zaten kara uzunlugunu arttiracak ve
olusturulacak sinir gizgisinde, ilgili devlete zaten avantaj saglayacaktir.
Dolayisiyla her bir somut olay, cografi kosullara gére Mahkemeler tara-
findan degerlendirilmektedir®. Bunun sebebi, adalara her durumda etki

verilmesinin hakkaniyete ayrikir1 sonuglara yol agmasidir.

S6z konusu unsurlara gore adalar deniz alanlarinin sinirlandirilmasinda

iki fonksiyona sahiptir®:

1. Sinirlandirma asamasinda kiy1 hatt1 belirlenir, esas noktalar olusturulur

ve kiy1 uzunlugu tespit edilirken ana kara gibi hesaba katilir. (Tam etki)

4 AKKUTAY, A. i.: Kita Sahanhigi Kavram, Kita Sahanhigimin Yaratngi Hak ve
Yetkiler ile Deniz Alanlarmin Sinirlandirilmasina Iliskin Usul ve Esaslar Cerceve-

sinde 200 Deniz Milinin Otesindeki Kita Sahanligi, Adalet, Ankara 2018, s. 127.

Ornegin Katar-Bahreyn Davasinda, Divan Bahreyn egemenligindeki Qit at Jaradah
Adasim ilgili kosul olarak sayip, gegici esit uzaklik hattinda diizeltmeye gitmistir.
Katar’a ait Janan adasi ise ilgili kosul olarak dikkate alinmayip anakara gibi tam et-
kiye sahip olmustur. Nitekim ¢aligmamizda yer verdigimiz kararlarda adalara tam
etki verildigi ya da ilgili kosul kabul edildigi durumlar goriilmektedir. Maritime De-
limitations and Territorial Disputes between Qatar and Bahrain (Qatar v. Bahreyn),
Merits, Judgment, 1.C.J. Reports, 2001.
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2. Anakara gibi dikkate alinmayip, belirlenen sinir gizgisinin diizeltilme-
si icin ilgili kosul kabul edilir. (Smurl: etki)

B) UAD VE UDHM KARARLARI ISIGINDA ADALARIN DENiZ
ALANLARININ SINIRLANDIRMASINDAKI ROLU

1- UAD Karayip Denizi Uyusmazhgi Davalar:
a) Genel Olarak

Uluslararas1 Adalet Divaninin deniz alanlarinin sinirlandirilmasinda ada-
larin deniz alanlarini tartistigi ya da adalarin sinirlandirmaya etki edip
etmeyecegini inceledigi pek ¢ok karar1 bulunmaktadir. isbu ¢alismada
hepsine yer vermek mimkun olmadig: igin, Divan’in hem en giincel
kararimi iceren, hem de tek bir bolgede adalarin egemenligi, konumu,
deniz alanlar1 ve etkilerinin tartisildigi davalar olmalar1 sebebiyle, Kara-

yip Denizi davalar incelenmistir.

b) 2007 Nikaragua — Handuras Kara ve Karayip Denizi
Uyusmazligi Davasi

8 Aralik 1999 yilinda Nikaragua tarafindan Divan’a gotirilen dava hem
Bobel, Savanna, Port Royal ve South adalarinin egemenliginin hangi
devlete ait oldugunun tespiti hem de iki devlet arasinda karasulari, kita-
sahanlig1 ve miinhasir ekonomik bélgenin sinirlandirilmasi meselelerini

icerir®,

Territorial and Maritime Dispute between Nikaragua and Honduras in the Carib-
bean Sea (Nikaragua v. Honduras), Judgment, I.C.J. Reports, s. 30, para. 72. Bun-
dan sonra 2007 Nikaragua v. Honduras Karar1 olarak anilacaktir.
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Davanm maddi konusu agisindan sinirlandirma meselesi ve bolgedeki
adalarin smirlandirmaya etkisi ¢alismamiz icin daha elzem oldugundan,
adalarin egemenliginin Honduras’a ait oldugunun Divan tarafindan tes-

pit edildigine deginmekle yetinecegiz’.

HARITA-1: Aciortay Hattimin Cizimi
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Divan Anakaranin yan sinirin1 belirlemek igin cizilecek tek sinir gizgisi-
nin cografi kosullar sebebiyle esit uzaklik hatti olarak ¢izilemeyecegi
sonucuna varmistir®. Bu sebeple de Tunus- Libya davasi ve Maine Kor-
fezi davalarinda oldugu gibi agiortay yonteminin kullanilmasina karar

verilmistir’. Buna gore s6z konusu hat, Coco nehrinin agzin1 tespit eden

7 2007 Nikaragua v. Honduras Karar, s. 72, para. 227.
8 2007 Nikaragua v. Honduras Karari, s. 90, para. 281.
® 2007 Nikaragua v. Honduras Karar, s. 91 — 92, para. 288.
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1962 Karma Komisyon kararini esas alarak gizilmeye baslanmistir®.
Ancak agiortay yontemiyle ¢izilen sinir Honduras’a ait oldugu tespit
edilen adalarin g6z 6nlne alinmadigi durumda Honduras aleyhine bir

sonug yaratan bir sinir olarak cereyan etmistir.

HARITA-2: Adaciklar Arasinda Sinirlandirma Hatlarimn Cizimi
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Bu durumda egemenligi Honduras’a ait adalarin sinirlandirilarak agior-
tay hattinin adalarin bulundugu alanda nasil ilerleyecegine karar veril-

mistir. Bunun igin oncelikle 15 paralelde bulunan ve egemenligi Hondu-

10 2007 Nikaragua v. Honduras Karari, s. 93, para. 294.
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ras’a verilen adalar ile egemenligi Nikaragua’ya ait Edinbourg adalarinin

12 millik karasularinin oldugu kabul edilmis ve adalarin karasularinin

dis smiriyla gercevelenmesine karar verilmistir'*. Honduras’a ait Bom-

bey Adacigi ile Nikaragua’ya ait Edinbourg adacigi arasinda karsilikli

sinir Gizgisi ise esit uzaklik yontemiyle tespit edilmistir. Dolayistyla Di-

van, Babel adacig: ile Edinbourg arasindaki karsilikli sinirt esit uzaklik

yontemine goére, Port Royal ve Gliney adacig ile Edinbourg adacig ara-

sindaki karsilikli smir1 agiortay yontemine gore belirlemistir?. Ayrica

Babel adacigiyla Edinbourg adacigi arasinda cizilen esit uzaklik ¢izgisi,

adaciliklarin arasinda 6zel bir durum yaratacak ilgili kosul olmadig igin,

duzeltilmeksizin birakilmistir®s.

HARITA-3: Divan Tarafindan Cizilen Nihai Hat
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112007 Nikaragua v. Honduras Karari, s. 96, para. 302.

22007 Nikaragua v. Honduras Karari, s. 96-97, para. 303 — 305.

132007 Nikaragua v. Honduras Karari, s. 97, para. 304.
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Adalarin g6z 6nune alinmasiyla birlikte, agiortay yontemine gore belir-
lenen tek sinir gizgisi, adalarin konumu geregi Harita 3°te gorilen sekli
almistir. Siirin bitis ¢izgisi ise 82. meridyendir. Clinkil Divan’a gore
deniz alanlarinin sinirlandirilmasi davalarinda siirlandirma hatti Gg¢tnci
devletlerin haklarina halel gelmeyecek bigimde cizilmelidir. Somut
olayda da Divan 82. meridyenden sonra tgtncl devletlerin haklar etki-

lenmeye baslayacagmi belirleyerek, hatt1 82. Meridyende kesmistir'.
c) 2012 Nikaragua — Kolombiya Kara ve Deniz Alanlar: Davast

6 Aralik 2001 tarihinde Nikaragua’nin basvurusuyla agilan dava, hem
belli adalar Gizerinde egemenligin tespiti hem de iki devlet arasinda deniz
alanlarinm yan smirmi belirlemek amaciyla Divan 6niine getirilmistir®®.
S6z konusu uyusmazlikta da Divan’in ¢6zmesi gereken ilk mesele, Ka-
rayip Denizi’nde yer alan Alburquerque Adaciklari ile Dogu-Giineydogu
Adaciklart olan Roncador, Serrena, Quitsueno, Serranilla ve Bajo Nuevo

adaciklarmin hangi devlete ait oldugunu tespit etmektir.

Adalarin egemenligi ile ilgili 1928 Kolombiya-Honduras Anlagsmasi’ni
ele alan Divan, Anlasma’da egemenligi Kolombiya’ya birakilan San
Andres ve Santa Catolina adaciklarinin bulundugu alani incelemistir.
Egemenligi tartigmali olan adalarin, Kolombiya’ya ait San Andres ve
Santa Catolina adaciklarinin bulundugu adalar denizinde bulunmalari

sebebiyle bu iki adaya dahil oldugu belirlenmistir. Clinku btin adalar,

14 2007 Nikaragua v. Honduras Karari, s. 104, para. 318 — 319.

15 Her ne kadar Kosta-Rika ve Honduras davaya miidahil olmak istemislerse de talep-
leri Divan tarafindan reddedilmistir. Territorial and Maritime Dispute (Nikaragua v.
Colombia), Judgment, 1.C.J. Reports 2012, s. 12, para. 10. Bundan sonra 2012 Ni-
karagua v. Kolombiya Karar1 olarak anilacaktir.
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Kolombiya karasmin deniz altinda devam ettigi kita sahanligi izerinde

bulunan adalardir?®.

HARITA-4: Divan Tarafindan Belirlenen ligili Kiyilar
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16 2012 Nikaragua v. Kolombiya Karari, s. 21 — 42, para. 25 — 103.
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HARITA-5 Divan Tarafindan Belirlenen figili Alan
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Egemenlik sorununu ¢ozen Divan bu kez Kolombiya’ya ait adalarla Ni-
karagua arasinda karsihikli sinirm belirlenmesi sorununa egilmistir’.
Oncelikle smirlandirmaya esas olacak ilgili kiyilar1 ve ilgili alam belir-
leyen Divan, smirlandirmaya gegmeden 6nce adalarin sahip olabilecegi
deniz alanlarini incelemistir. Buna gore Nikaragua’nin anakara kiyilar
ile Kolombiya ya ait adalarin bati kiyilari ilgili kiyr olarak belirlenmis-
tir'8, Ilgi alan ise Nikaragua’nin karasularinin 6lgiilmeye baslandig esas

hatlardan itibaren 200 millik alan olarak tespit edilmis ve alanin sinir-

17 2012 Nikaragua v. Kolombiya Karari, s. 50-51, para. 132 — 136.
182012 Nikaragua v. Kolombiya Karari, s. 58, 60, para. 145, 150 — 153.
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landirmanin Ug¢ncl devletlerinin haklarini etkileyecek sinira ulagtigi anda

kesilmesine karar verilmistir®.

Adalarin sahip oldugu deniz alanlarina gelince, Divan adalar1 6zellikle-
rine gore farkli gruplara ayirarak incelemistir. Birinci grupta yer alan
San Andreas, Provincia ve Santa Catolina adalarinin karasulari, miinha-
sir ekonomik bolge ve karasularina sahip olabilecegine karar verilmistir.
Ancak s6z konusu adalarin MEB ve kita sahanligi alanlari, Nikara-
gua’nin MEB ve kitasahanlig1 alaniyla ¢akistigr igin, Nikaragu’a adala-
rin karasularinin 12 mille cercevelenmesini ve diger alanlara sahip ol-

mamasini talep etmistir®°.

Alburquerque, Dogu-Bati, Roncador, Serena, Serrenilla ve Bojo Nuevo
adaciklari ise ikinci grupta ele alimmustir. Oncelikle Divan, Serrenilla ve
Bajo Nuevo adalar ilgili alanda olmadig igin bu adalarin deniz alanlar
hakkinda Kkarar vermemistir?l. Isbu adalar disinda kalan diger adalarin
Meb ve kitasahanliginin Nikaragua’nin deniz yetki alanlariyla ¢akismasi
dolayisiyla, ilgili adalarin da sadece 3 millik karasular ile gercevelen-

mesi gerektigini savunmustur®?,

Divan iki grup bakimindan s6z konusu olan ¢akisma dolayisiyla, karasu-
larinin sinirlandirilmasi ile ilgili verdigi kararda, karasularmin uzunlu-
gunun ancak karsi devletin karasulari ile ¢akismasi halinde sinirlandiri-

labilecegini, ancak somut olayda karasularmin deniz yetki alanlariyla

192012 Nikaragua v. Kolombiya Karari, s. 65, para. 162.

20 2012 Nikaragua v. Kolombiya Karari, s. 68, para. 169.

2L 2012 Nikaragua v. Kolombiya Karari, s. 69, para. 175.

222012 Nikaragua v. Kolombiya Kararl, s. 68, para. 171.
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cakismasinin karastularinin uzunlugunun sinirlandirilmasini etkilemeye-
cegini ifade etmistir. Bu nedenle s6z konusu adalarin 12 millik karasula-

rma sahip olacagina karar verilmistir®.

Quitasue’nin durumu ise ayrica ele alinmiistir. Quisude adaciklar aslin-
da cezir yukseltileridir. Ozellikle belirgin olan QS 32 cezir yiikseltisinin
deniz alanlarimi tartisan Divan, Uzerinde insan yerlesimi ve ekonomik
hayat olmayan cezir yulkseltisinin sadece 12 millik karasularina sahip
olabilecegi ve karasularinin smirlandirilmaya baglayacagi esas hattin
cizilmesinde cevresindeki QS 53 ve QS 54 cezir yikseltilerinin de g6z

oniine alinmas1 gerektigine karar vermistir?4,

Adalarin karasularimin ve deniz yetki alanlarinin belirlenmesi ertesinde,
adalarin deniz yetki alanlar1 ile Nikaragua’nin deniz yetki alanlarinin
siirlandirilmasina gelinmistir. Divan 2007 Nikaragua v. Honduras kara-
rindan farkli olarak s6z konusu boélgenin cografi olarak esit uzaklik giz-
meye elverisli oldugunu ifade etmistir®®>. Dolayisiyla da sinirlandirma
hattinin belirlenmesinin gegici esit uzaklik hattinin tespiti, ilgili kosullar
uyarinca hattin duzeltilmesi ve orantililik testini iceren Gg¢li methodu

uygulamaya karar vermistir?®.

232012 Nikaragua v. Kolombiya Karari, s. 71 — 72, para. 179.
2012 Nikaragua v. Kolombiya Karar1 s. 73, para. 183.
%5 2012 Nikaragua v. Kolombiya Karar1 s. 76 — 77, para. 195.
2012 Nikaragua v. Kolombiya Karar1 s. 78, para. 199.
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HARITA-6: Divan Tarafindan Cizilen Nihai Sinrlandirma Hatti
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S0z konusu alanda esit uzaklik yontemini kullanmaya karar veren Divan
ilgili kiyilar ve alan1 g6z 6nune alarak gegici esit uzaklik hattin1 ¢izmis
ve daha sonra gegici hatt1 diizelmek i¢in g6z 6nline alacagi ilgili kosulla-
r1 tespit etmistir. Buna gore Divan; adalarin konumunu, adalar ile Nika-
ragua’nin anakarasinin kiy1 uzunlugunu ve ilgili alanin giivenligi ve ali-
nan onlemler (alanin uyusturucu ticareti i¢in kullanilmasi dolayisiyla)

hususlarin1 g6z 6nune alarak gegici esit uzaklik hattinda dizeltme yap-
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mustir.?” Dolayisiyla, ilgili adalara deniz alanlar1 verilmis hem de adalar

siirlandirmaya ilgili kosul olarak etki etmistir.

d) 2018 Kosta-Rika v. Nikaragua Karayip Denizi ve Pasifik

Okyanusu ’nun Stmirlandirilmast Davast

flgili dava 2 Subat 2014 tarihinde acilmistir. isbu dava da hem egemen-
lik hem deniz alanlarinin siirlandirilmasi uyusmazliklarini igermektre-
dir. Egemenlige iliskin uyusmazlik iki devletin Karayip denizindeki sini-
rin1 olusturan San Juan nehrinden Head Lagon Korfezi’ne kadar uzanan
kara parcasinin hangi devlete ait olduguna iligskindir. Daha 6nce Harbor
Head golinin ve gol ile Karayip denizi arasinda olusan kum seridinin
Nikaragua’ya ait olduguna kara verilmisse de kum seridinin sinirlari
hakkinda bir karar verilmemistir. Divan’in degerlendirmesine sonucun-
da, P1 ve P2 noktalar1 belirlenerek iki nokta arasinda kalan kum ve kiy1

seridinin de Nikaragua’ ya ait oldugu tespit edilmistir?.

Karayip denizi sinirlandirilmasina gelince, Divan cografi kosullarin el
vermesi dolayisiyla esit uzaklik metodu uygulamaya karar vermistir®®.
Buna gore, ilgili kiyilar Kosta-Rika’nin ana kiyilari ile Nikaragua’nin

kuzeyde yer alan Punta Corda’ya kadar alan kiyisi ile Corn adasinin ki-

2" Bu kosullar yaminda taraflarin cografi alandaki faaliyetleri, dogal kaynaklara erigim,

diger devletlerle belirlenen sinirlar degerlendirilmis ancak ilgili hususlar ilgili kosul
olarak diizeltmede hesaba katilmamustir. Karar, s. 80 — 87, para. 208 -228.

28 Maritime Delimitation in the Caribean Sea and the Pasific Ocean, (Costa Rica v.
Nikaragua) and Land Boundary in the Nothern Part of Isla Portillos, 2, February
2018, General list No. 257 and 165, s. 22 — 33, para. 59 - 73. Bundan sonra 2018
Kosta Rika v. Nikaragua Karar1 olarak anilacaktir.

2 2018 Kosta Rika v. Nikaragua Karari, s. 40, para. 98.
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yilarinmn bir kismu ilgili kiyilar olarak tespit edilmistir®. Ilgili alan ise
Nikaragua ve Kolombiya kiyilarindan baslayarak Great Corn adasinin ve
ve Little Corn adasinin deniz alanin dis sinirina kadar olan alan ile Ko-
lombiya kiy1 seridinden Kolombiya ile Panama ve Kolombiya ile Nika-
ragua arasindaki deniz alanlarini sinirlandiran hatta kadar olan alan ilgili

alan olarak belirlenmistir®’.

HARITA-T: Divan Tarafindan Cizilen Gegici Esit Uzaklik Hatt:
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30 2018 Kosta Rika v. Nikaragua Karari, s. 47, para. 111 — 112,
31 2018 Kosta Rika v. Nikaragua Karari, s. 49 — 50, para. 115 — 122.
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Gegici esit uzaklik hattin1 ¢izen Divan, adalart adalar ilgili kosul kabul
ederek, gegici esit uzaklik hattinda diizeltme yapmistir. Divan Kosta-
Rika lehine hatt1 diizelterek blytklikleri ve kiyiya olan uzakliklar: se-

bebiyle adalara yarim etki vermistir?.

HARITA-8: Divan Tarafindan Cizilen Nihai Sinirlandirma Hatt:
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2- Uluslararas1 Deniz Hukuku Mahkemesi Banglades V.
Myanmar Davasi

S6z konusu uyusmazlik, iki devlet arasinda karasularinin, MEB ve kita-
sahnlig1 alanlarinin sinirlandirilmast uyusmazligidir. Karasularinin sinir-

landirilmast meselesi, uzun suredir devletler arasinda yapilan muzakere-

32 2018 Kosta Rika v. Nikaragua Karari, s. 58, para. 153 — 154.
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lerle tartisilmis sinirlandirilmaya iliskin bazi sonuclara ulasilmistir, an-
cak nihai bir anlasma metni hazirlanmamistir. Ancak Banglades iki dev-
let arasinda 1974 — 2008 yillar1 arasinda yapilan muzakerelerin tutanak-
larinin de facto anlasma sayilmasi ve karasularinin isbu de facto anlas-
mayla kararlastirildiginin Mahkeme tarafindan hikim altina alinmasi
gerektigini ileri siirmiistiir. Mahkeme s6z konusu miizakere tutaklarinin
de facto anlagsmaya vicut vermedigi sonucuna vararak, karasularinin
sinirlandiriimasina kendisi karar vermistir®.

HARITA-9: Mahkeme Tarafindan Belirlenen Karasularini Karsilikli

Stirlandiran Hat

3 Dispute Concerning Delimitation of the Maritime Boundary between Bangladesh
and Myanmar in the Bay of Bengal (Bangladesh/Myanmar), Judgment, 14 March
2012, bkz. s. 45 — 36, para. 88 — 125. Bundan sonra 2012 Banglades v. Myanmar
Karar1 olarak anilacaktir.
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Konumuz bakimindan 6zellikle Myanmar kiyisi agiklarinda bulunan ve
Banglades’e ait St. Martin adasina karasularinin sinirlandirilmasi baki-
mindan etki verilmesi tartisilmistir. Banglades tam etki verilmesini sa-
vunurken, Mayanmar adanin yanlis konumda bulunan ada olmasi sebe-
biyle adaya etki verilmemesi gerektigini savunmustur. Ancak Mahkeme,
adanin yerlesim yeri ve ekonomik faaliyetleri nedeniyle karasularinin
siirlandirilmasinda tam etkiye sahip olmasi gerektigine karar vermis-
tir**. Dolayisiyla da karasularinin sinirlandirilmasinda St. Martin adasi
ilgili kosul sayilmayip, St. Martin adasinin konumu g6z 6nune alinarak

esit uzaklik hatt1 ¢izilmistir.

MEB ve kitasahanliginin sinirlandirilmasinda, esit uzaklik hatti ¢izilme-
sine ve gizilirken tcli methodun uygulanmasina karar veren Mahkeme,
Banglades ve Myanmar’in ilgili kiyilarin1 belirlemeye baslamistir. Bang-
lades’in ilgili kiyilarin1 Hindistan sinirina yakin Mandabaria adasindan
basglayarak Kutubdia adasina kadar ve Kutubdia adasindan baslayarak
Myanmar sinirindaki Naaf nehrine kadar olmak tizere iki hat olarak be-

lirlemistir®®.

32012 Banglades v. Myanmar Karari, s. 51, para. 152.
%5 2012 Banglades v. Myanmar Kararl, s. 65, para. 202.
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HARITA-10: Mahkeme Tarafindan Cizilen Nihai Stmirlandirma Hatti
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St. Martin adasinin etksine gelince, Divan iki devlet arasinda ¢izdigi esit
uzaklik hattinin dizeltilmesinde adanin ilgili kosul sayilip sayilamaya-
cagini tartismistir. Mahkeme bu kez adanin yanlis yerde bulunan ada
durumunu ilgili kosul saymamis ve alanda diizeltmeye gitmemistir®.
Ancak adanin yalnizca 12 millik karasularina sahip olmasina karar veril-
digi igin sinir 6ncelikle ada ile Myanmar arasinda esit uzaklik yontemiy-
le belirlenen karasularinin sinirindan baslamis ve deniz yetki alanlarina
dogru uzanan smir adanin Mayanmar tarafinda kalan kiyilarinin 12 mil-

lik karasulartyla yar1 gevrelenmesiyle devam etmis ve adanin etkisinin

% 2012 Banglades v. Myanmar Karari, s. 96 — 97, s. 316 — 319.
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sona erdigi noktadan gunct devletlerin haklarinin etkilenecegi noktaya

kadar esit uzaklik hatt1 gizilmistir®’,
KAYNAKCA

AKKUTAY, A. 1.: Kita Sahanligi Kavrami, Kita Sahanligimin Yarattigi
Hak ve Yetkiler ile Deniz Alanlarinin Simirlandirilmasina Iliskin Usul ve
Esaslar Cercevesinde 200 Deniz Milinin Otesindeki Kita Sahanligi,
Adalet, Ankara 2018.

Caribbean Community Secretariat, Delimitation of Maritime Boundries
Withhin  Coricom Background Paper, bkz. <https://tr.scribd.com/
document/84917555/Delimitation-of-Maritime-Boundaries-Within-
CARICOM> (et. 15.10.2018).

ERDEM, M.: “Banglades-Myanmar Deniz Alanlarinin Sinirlandirilmasi

Davasi Isiginda Uluslararast Deniz Hukuku Mahkemesi’nin Kuruluguna
Mliskin Bir Degerlendirme”, AUHFD, 64 (2) 2015, 329 — 364.
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37 2012 Banglades v. Myanmar Karari, s. 101, s. 337 — 340.
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THE ROLE OF THE ISLANDS IN MARITIME DELIMITATION:
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PRACTICES
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ABSTRACT

As it is known, geographical conditions are of great significance in mari-
time delimitation. In the existence of geographical formations such as
islands/cays/rocks/low-tide elevations, etc. as elements of geographical
conditions in the disputed area, it is imperative that the effects of these
formations on the delimitation be considered. International Court of Jus-
tice in its decisions gives full effect, limited effect as a relevant condition
or does not give any effect to the islands. The relevant approach of the
Court varies with regard to the conditions of each concrete case.

In our study, the Caribbean Sea disputes handled by the International
Court of Justice and the delimitation case between Bangladesh and My-

Dergide yer alan tiim geviriler bir terciime biirosu tarafindan yapilmis olup, ¢eviri-
lerden yazarlar sorumlu degildir.

This study is the updated version of the paper presented in the "Workshop on the
Effect of Islands on Maritime Delimitation and the Eastern Mediterranean™ orga-
nized by the Ankara University Research Center for the Sea and Maritime Law
(DEHUKAM) and Kog University Maritime Forum (KUDENFOR) on 18 April 2018.
Dr., Faculty Member, Ankara University, Faculty of Law, Department of Interna-
tional Law, (erdemm@ankara.edu.tr) (ORCID ID: 0000-0001-6085-5308).
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anmar handled by the International Tribunal for the Law of the Sea are
investigated.

Keywords: Islands, Maritime Delimitation, Full Effect, Relevant Condition,
Bisector Line, Equidistance Line, Adjustment of the Equidistance Line.

*k*k

I. INTRODUCTION - THE CONSTITUTION OF THE INTER-
NATIONAL TRIBUNAL FOR THE LAW OF THE SEA IN
THE PRESENCE OF THE INTERNATIONAL COURT OF
JUSTICE

As it is known, the International Court of Justice (ICJ), since its founda-
tion, has settled numerous maritime delimitation disputes and developed
the equitable principles, the equidistance method, and the bisector meth-
od regarding maritime delimitation. Therefore, it is essential that the
decision of 1CJ be examined to discuss the role of islands in maritime
delimitation.

The constitution of the International Tribunal for the Law of the Sea
(ITLOS) by the 1982 United Nations Convention on the Law of the Sea
(UNCLOS) against the long-term experience of the Court has been criti-
cized, and it has been asserted that two separate Convention with the
same material power would cause fragmentation of the jurisprudence of
the courts and international law.

In addition, there are views stating that the establishment of the Tribunal
points out specialization and it is an important improvement that a new
tribunal is constituted, considering that the scope of the international law
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has expanded and the workload of the Court has increased?. Likewise, it
is seen that ITLOS, in the first case, in which it adjudicated the maritime
delimitation, considered the decisions of the Court are used the Court's
methodology. Therefore, it is possible to assert that the fragmentation of
international law is not rather a realistic criticism?.

Consequently, it is imperative that ITLOS be considered in investigating
the role of the islands on maritime delimitation. For this very reason, the
Caribbean Sea disputes handled by the 1CJ and the first case brought to
the ITLOS regarding maritime limitation are addressed in this study to
investigate the role of the islands on maritime delimitation.

Il. THE ROLE OF ISLANDS AND SIMILAR FORMATIONS ON
MARITIME DELIMITATION

A) IN GENERAL

Pursuant to Article 121 of the 1982 United Nations Convention on the
Law of the Sea, it is regulated that the islands, regardless of their size,
are entitled to a territorial sea, an exclusive economic zone (EEZ) and a
continental shelf. Put it differently, it is possible for the islands to be a
sea state or entitled to maritime jurisdiction like mainlands. In addition,
the islands have effects, especially between the states, on the delimita-
tion of the territorial sea, the EEZ and the continental shelf.

It should be added that the islands are not always entitled to sovereignty
and maritime jurisdiction, as they do not have effects on the delimitation

1 For negative criticisms and supportive approaches about the constitution of the
Tribunal see Erdem, M.: “Banglades-Myanmar Deniz Alanlarinin Sinirlandirilmasi
Davasi Isiginda Uluslararast Deniz Hukuku Mahkemesi’nin Kurulusuna Iliskin Bir
Degerlendirme”, AUHFD, 64 (2) 2015, pp. 335 — 341.

2 For the discussion see ERDEM, pp. 351 — 358.
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of other areas, always®. For this reason, the islands serve two functions
and which function an island would have in the concrete case is deter-
mined according to certain factors: the position, size, population, eco-
nomic activities, the social and constitutional status of the island and the
adjacency and opposition status of the states parties.

Another matter to be touched upon is that the islands cannot serve both
functions in the same concrete case. In other words, an island cannot be
both establish a basepoint in the calculation of the length of the mainland
and be used as a relevant condition in the adjustment of the delimited
boundary. Since giving full effect to the island would already increase
the land length and would provide an advantage for the relevant state
regarding the boundary to be established. Therefore, each concrete case
are evaluated by the Tribunals with regard to the geographical conditi-
ons*. The reason for this is that giving effect to islands under every cir-
cumstance yields inequitable solutions.

According to the aforementioned factors, the islands serve two functions
in maritime delimitation®:

8 Caribbean Community Secretariat, Delimitation of Maritime Boundaries Within
Coricom Background Paper, see <https://tr.scribd.com/document/84917555/
Delimitation-of-Maritime-Boundaries-Within-CARICOM> (et. 15.10.2018).

4 AKKUTAY, A. i.: Kita Sahanhigi Kavrami, Kita Sahanhgimin Yarattigi Hak ve
Yetkiler ile Deniz Alanlarimin  Swrlandwiimasina  Iliskin - Usul ve Esaslar
Cercevesinde 200 Deniz Milinin Otesindeki Kita Sahanhgi, Adalet, Ankara 2018, pp. 127.

5 For instance, in the Qatar-Bahrein Case, the Court considered the Qit'at Jaradah
island a relevant condition and resorted to an adjustment in the provisional equidis-
tance line. On the other hand, the Janan island of Qatar was not considered as a rel-
evant condition and given full effect like a mainland. Likewise, it is seen that is-
lands are given full effect or considered as relevant conditions in the decisions ad-
dressed in our study. Maritime Delimitations and Territorial Disputes between Qa-
tar and Bahrain (Qatar v. Bahrain), Merits, Judgment, 1.C.J. Reports, 2001.
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1. They are taken into consideration as mainlands while the shoreline is
determined, the basepoints are established, and the coast length is calcu-
lated. (Full effect)

2. They are not considered as mainlands but as relevant conditions for

the adjustment of the boundary lines determined. (Limited effect)

B) THE ROLE OF ISLANDS IN MARITIME DELIMITATION IN
CONSIDERATION OF ICJ AND ITLOS DECISIONS

1- The ICJ Caribbean Sea Dispute Cases
a) In General

There are numerous decisions of the International Court of Justice, in
which the Court discussed the maritime areas of islands in maritime de-
limitation or investigated whether the islands would affect the delimita-
tion. Since it is not possible to address all decisions, the Caribbean Sea
disputes are investigated in this study since both they include the most
recent decision of the Court and they are cases in which the sovereignty,
maritime areas and effect of the islands are handled in a single area.

b) 2007 Nicaragua v. Honduras Territorial and Maritime Dis-
pute in the Caribbean Sea

The case which was brought to the Court by Nicaragua on 8 December
1999, includes both the issue of determining to which state has the

sovernitiy of the Bobel, Savanna, Port Royal and South islands and the
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issue of the delimitation of the territorial sea, continental shelf, and the

exclusive economic zone between two states®.

Since the issue of delimitation and the effect of the islands in the region
on delimitation with regard to the matter of fact of the case, is more es-
sential for our study, we will confine ourselves to mentioning that the

Court determined that the sovereignty of the islands belonged to Honduras’.

CHART-1: Drawing the Bisector Line
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The Court concluded that the single boundary line to be drawn for de-

termining the lateral boundary of the mainland could not be drawn as an

& Territorial and Maritime Dispute between Nicaragua and Honduras in the Caribbe-
an Sea (Nicaragua v. Honduras), Judgment, 1.C.J. Reports, pp. 30, para. 72. Nicara-
gua v. Honduras henceforth.

7 2007 Nicaragua v. Honduras Decision, pp. 72, para. 227.
DEHUKAMDER - Cilt: 2/Say:: 1/Yil: 2019, s. 45-68



Merve ERDEM, PhD 51

equidistance line due to the geographical conditions®. Therefore, the
Court decided, as in Tunisia v. Libya and the Gulf of Maine cases, the
bisector line method to be used®. Accordingly, the relevant line was
started to be drawn by taking the 1962 Joint Committee decision as base-
line, which determined the mouth of the Coco River'®. However, the
boundary drawn using the bisector method occurred as a boundary that
created a solution to the disadvantage of Honduras, if the islands deter-

mined as belonging to Honduras were not to be considered.

CHART-2: Drawing the delimitation lines between cays
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8 2007 Nicaragua v. Honduras Decision, pp. 90, para. 281.
® 2007 Nicaragua v. Honduras Decision, pp. 91 — 92, para. 288.
10 2007 Nicaragua v. Honduras Decision, pp. 93, para. 294.
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In this case, the islands belonging to Honduras were delimited and it was
decided how the bisector line would advance in the area where the is-
lands were situated. To achieve this, first, it was acknowledged that the
islands, sovereignty of which were given to Honduras at the 15th paral-
lel, and the Edinburgh Cay belonging to Nicaragua were entitled to terri-
torial sea of a breadth of 12 miles, and it was decided the islands be sur-
rounded by the outer limits of their territorial sea'l. The boundary be-
tween the Bobel Cay of Honduras and the Edinburgh Cay belonging to
Nicaragua was determined using the equidistance method. Therefore, the
Court determined to be drawn the boundary between the Bobel Cay and
the Edinburgh Cay according to the equidistance method, and the
boundary between the Port Royal and South Cay and the Edinburgh Cay
with regard to the bisector method*2. Also, the equidistance line drawn
between the Bobel Cay and the Edinburgh Cay was left without adjust-
ing since there was not any relevant condition that would create a special

circumstance between the islands?®.

112007 Nicaragua v. Honduras Decision, pp. 96, para. 302.
122007 Nicaragua v. Honduras Decision, pp. 96-97, para. 303 — 305.
13 2007 Nicaragua v. Honduras Decision, pp. 97, para. 304.
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CHART-3: The final line drawn by the Court
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By considering the islands, the single boundary line determined with
regard to the bisector method took its shape, due to the position of the
island, as seen in Chart 3. The finishing line of the boundary is the 82nd
meridian. Because, according to the Court, the delimitation line should
be drawn in a manner that it would not vitiate the rights of third states in
maritime delimitation. In the concrete case, too, the Court stop to draw
till the line at the 82nd meridian stating that the rights of the third state
would start to be affected beyond the 82nd meridian®*.

142007 Nicaragua v. Honduras Decision, pp. 104, para. 318 — 319.
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c) 2012 Case Concerning the Territorial and Maritime Dispu-
te Nicaragua v. Colombia

The case, which commenced with Nicaragua's appeal on 6 December
2001, was brought before the Court for both determining the sovereignty
of certain islands, and determining the lateral boundary of the maritime
areas between the two states®. In the relevant dispute, the first matter to
be solved by the Court was determining to which state the sovereignty
rights of the Albuquerque Cays in the Caribbean Sea and the east-
southeast cays, the Roncador, Serrana, Quitasuefio and Bajo Nuevo cays

belonged.

The Court, referring to the 1928 Colombia-Honduras Agreement with
regard to the sovereignty of the islands, investigated the area, which con-
tained the San Andres and Santa Catalina cays, the sovereignty of which
had been given to Colombia in the Agreement. The islands, the sover-
eignities of which were in dispute, were situated in an archipelago conta-
ining the Colombian cays of San Andres and Santa Catalina, and thus it
was determined that these islands were included in these two cays. Be-
cause, all islands are on the continental shelf the Colombian mainland
prolonged into and under the seal6.

15 Even though Costa Rica and Honduras wished to join the case, their demands were
rejected by the Court. Territorial and Maritime Dispute (Nicaragua v. Colombia),
Judgment, 1.C.J. Reports 2012, pp. 12, para. 10. 2012 Nicaragua v. Colombia Deci-
sion henceforth.

16 2012 Nicaragua v. Colombia Decision, pp. 21 — 42, para. 25 — 103.
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CHART-4: Relevant Coasts Determined by the Court
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The Court, which had solved the sovereignty dispute, concerned itself
with the determination of the boundary between the islands belonging to
Colombia and Nicaragual’. The Court, which had primarily determined
the relevant coasts and the relevant areas regarding the delimitation, in-
vestigated the maritime areas the islands could be entitled to before pro-
ceeding to delimitation. Accordingly, the mainland coasts of Nicaragua
and the western coasts of the islands belonging to Colombia were deter-
mined as the relevant coasts'®. The relevant area, on the other hand, was
determined as the area of 200 miles limit from the baselines from which
the breadth of the territorial sea of Nicaragua is measured™®.

When the maritime areas the islands were entitled to are considered, the
Court investigated the islands by separating them into different groups
with regard to their properties. It was decided that the San Andres, Prov-
idencia and Santa Catalina in the first group could be entitled to territori-
al sea and exclusive economic zone. However, since the EEZs and con-
tinental shelves of the relevant islands overlapped with Nicaragua's EEZ
and continental shelf area, Nicaragua demanded that the islands be sur-

rounded with 12 miles territorial sea and not have other maritime areas®.

The Albuquerque, East - West, Roncador, Serena, Serranilla and Bajo
Nuevo cays were included in the second group. The Court did not decide

about the maritime areas of the Serannilla and Bajo Nuevo cays since

17" 2012 Nicaragua v. Colombia Decision, pp. 50- 51, para. 132 — 136.
182012 Nicaragua v. Colombia Decision, pp. 58, 60, para. 145, 150 — 153.
19 2012 Nicaragua v. Colombia Decision, pp. 65, para. 162.

20 2012 Nicaragua v. Colombia Decision, pp. 68, para. 169.
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these were not in the relevant area?’. As the EEZs and continental
shelves of the remaining islands overlapped with Nicaragua's maritime
jurisdiction areas, the Court asserted that the relevant islands should be

surrounded with only 3-mile territorial sea?.

In its decision about the delimitation of territorial sea the Court, due to
the overlap regarding the two groups, stated that the breadth of the terri-
torial sea of one state would be possible only when an overlap occurred;
however, in the concrete case the overlap of the territorial sea with mari-
time jurisdiction areas would not affect the delimitation of the breadth of
the territorial sea. Therefore it was decided that the islands would be

entitled to territorial sea with a breadth of 12 miles?.

The conditions of the Quitasuefio was handled separately. Quitasuefio
cays are in fact low tide elevations. The Court, which discussed the
maritime areas of the more prominent QS32 low tide elevation, decided
that this low tide elevation which lacked human inhabitance and eco-
nomic life could only have 12-mile territorial sea, and asserted that the
QS53 and the QS54 low tide elevations should be considered in drawing
the baseline from which the territorial sea would be delimited?*.

After delimiting the territorial sea and maritime jurisdiction areas of the
islands, the delimitation of the maritime jurisdiction areas of the islands

and Nicaragua was considered. Differently from the 2007 Nicaragua v.

2L 2012 Nicaragua v. Colombia Decision, pp. 69, para. 175.
22 2012 Nicaragua v. Colombia Decision, pp. 68, para. 171.
23 2012 Nicaragua v. Colombia Decision, pp. 71 — 72, para. 179.
24 2012 Nicaragua v. Colombia Decision pp. 73, para. 183.
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Honduras decision, the Court stated that the relevant area was conven-
ient geographically for drawing an equidistance line?®. Therefore, the
Court decided to exercise the tripartite method of delimitation including
the determination of the provisional equidistance line, the adjustment of

the line in accordance with the relevant conditions, and the proportional-

ity test?®,

CHART-6: Final Delimitation Line Drawn by the Court
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%5 2012 Nicaragua v. Colombia Decision pp. 76 — 77, para. 195.
% 2012 Nicaragua v. Colombia Decision pp. 78, para. 199.
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The Court, which had decided to use the equidistance method in the rel-
evant area, drew the provisional equidistance line considering the rele-
vant coasts and the relevant area, and later determined the relevant con-
ditions it would consider in the future for adjustment of the provisional
line. Accordingly, the Court made adjustments on the provisional equi-
distance line considering the position of the islands, the coast lengths of
the islands and the Nicaraguan mainland, and the safety of and measures
taken in the relevant area (since the area is used for drug trafficking)?’.
Therefore, the relevant islands were entitled maritime areas and the is-
lands affected on delimitation as relevant conditions.

d) 2018 Costa Rica v. Nicaragua The Case Concerning the
Maritime Delimitation in the Caribbean Sea and the Paci-

fic Ocean

The relevant case was opened on 2 February 2014. This case includes
both the sovereignty and maritime delimitation disputes. The dispute
concerning sovereignty is about to which state the piece of land belongs,
prolonging from the San Juan River, constituting the boundary between
the two states in the Caribbean Sea, to the Harbor Head Lagoon. Alt-
hough it was previously decided that the Harbor Head lagoon and the
sandbank formed between the lagoon and the Caribbean Sea belonged to
Nicaragua, any decision was not given about the boundaries of the sand-
bank. At the end of the evaluations of the Court, the P1 and P2 points

27 In addition to these conditions, the activities of the parties in the geographical area,
access to natural resources, and the boundaries with other states were evaluated,;
however, these factors were not included in adjustment as relevant conditions. De-
cision, pp. 80 — 87, para. 208 - 228.
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were determined and it was asserted that the sandbank and coastline be-

tween these two points belonged to Nicaragua?®.

When the Caribbean Sea delimitation is considered, the Court decided to
use the equidistance method since the geographical conditions were
convenient?®. Accordingly, the relevant coasts were determined as the
entire mainland coast of Costa Rica, the mainland coast of Nicaragua up
to the Punta Corda to the north and some part of the coasts of the Corn
island®. The relevant area was determined as the area starting from the
coasts of Nicaragua and Colombia to the outer limit of the maritime are-
as of the Great Corn Island and the Little Corn Island, and from the Co-
lombia coastline to the line delimiting the maritime areas between Pan-

ama, Colombia and Nicaragua®!.

28 Maritime Delimitation in the Caribbean Sea and the Pacific Ocean, (Costa Rica v.
Nicaragua) and Land Boundary in the Northern Part of Isla Portillos, 2, February
2018, General list No. 257 and 165, pp. 22 — 33, para. 59 - 73. 2018 Costa Rica v.
Nicaragua Decision henceforth.

29 2018 Costa Rica v. Nicaragua Decision, pp. 40, para. 98.
30 2018 Costa Rica v. Nicaragua Decision, pp. 47, para. 111 — 112.
31 2018 Costa Rica v. Nicaragua Decision, pp. 49 — 50, para. 115 — 122.
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CHART-7: The Provisional Equidistance Line Drawn by the Court
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The Court, which had drawn the provisional equidistance line, made
adjustments on this provisional equidistance line, acknowledging the
islands as relevant conditions. The Court adjusted the line in favor of
Costa Rica and gave the islands a half effect due to their size and their

distance to the coast®2.

32 2018 Costa Rica v. Nicaragua Decision, pp. 58, para. 153 — 154.
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CHART-8: The Final Delimitation Line Drawn by the Court
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2- The International Tribunal for the Law of the Sea Bangla-

desh v. Myanmar Case

The relevant dispute is about the delimitation of territorial sea, EEZ and
continental shelf areas between two states. The territorial sea delimita-
tion matter has been discussed via negotiations made between states for
a long time, and some results have been achieved regarding delimitation;
however, a final agreement text could not be prepared. However, Bang-
ladesh asserted that the proceeding of the negotiations held between two
states between 1974 and 2008 should be acknowledged as a de facto
agreement, and it should be ensured, by the Tribunal, that the territorial
sea has been delimited pursuant to this de facto agreement. The Tribunal
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decided the territorial sea delimitation, concluding that the relevant ne-

gotiation proceedings did not give rise to a de facto agreement®3,

CHART-9: The Line Mutually Delimiting the Territorial Sea Drawn by
the Tribunal
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With regard to our investigation, it was discussed whether St. Martin
Island of Bangladesh off the Myanmar coast should be given effect with
regard to territorial sea delimitation. While Bangladesh claimed that it

3 Dispute Concerning Delimitation of the Maritime Boundary between Bangladesh
and Myanmar in the Bay of Bengal (Bangladesh/Myanmar), Judgment, 14 March
2012, see. pp. 45 — 36, para. 88 — 125. 2012 Bangladesh v. Myanmar Decision
henceforth.
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should be given full effect, Myanmar claimed that it should not be given
any effect since it was on the wrong side. However, the Tribunal con-
cluded that the island should have full effect in territorial sea delimita-
tion due to inhabitance and economic activities of the island34. There-
fore, St. Martin Island was not considered as a relevant condition in ter-
ritorial sea delimitation, and the equidistance line was drawn considering

the position of the island.

The Tribunal, which had decided the delimitation of the EEZ and the
continental shelf, the drawing of the equidistance line and the use the
tripartite method in drawing the equidistance line, started to determine
the relevant coasts of Bangladesh and Myanmar. The Tribunal deter-
mined the relevant coasts of Bangladesh as comprising of two lines, one
of which was from the Mandabaria Island near the Indian boundary to
the Kutubdia Island, and the other from the Kutubdia Island to the Naaf

River on the Myanmar boundary®°.

34 2012 Bangladesh v. Myanmar Decision, pp. 51, para. 152.
352012 Bangladesh v. Myanmar Decision, pp. 65, para. 202.
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CHART-10: The Final Delimitation Line Drawn by the Tribunal
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When the effect of St. Martin island is considered, The Tribunal dis-
cussed whether the island could be considered as relevant condition in
the adjustment of the equidistance line it had drawn. The Tribunal did
not consider the island position in the wrong side as a relevant condition,
and did not resort to adjustment in the area®. However, since the island
was decided to have only 12-miles of territorial sea, the boundary started
from the limits of the territorial sea determined with the equidistance
principle between the island and Myanmar, the boundary prolonging

towards the maritime jurisdiction areas continued with the partial arc of

3% 2012 Bangladesh v. Myanmar Decision, pp. 96 — 97, pp. 316 — 319.
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12 miles territorial sea of the coast to the Myanmar side of the island,
and an equidistance line was drawn from the point the effect of the is-

land ended to the point where the third state's rights would be affected®’.
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