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2009’daki bir incelemeye goére dunyadaki tahminen 427 potansiyel deniz

smirinin yiizde 39’u (yaklasik 168i) resmen cizilmistir!. Kalanlarin yak-

lagik yarisinda ise adalarin da roliniin oldugu ve bunlarin da“30-40 ka-

darmin” aidiyet sorunlar ile ilgili oldugu gorillmektedir?. ictihada bakil-
digindaysa ise 12 UAD, 2 ITLOS, (1909 Grisdabarna’dan beridir) ve
Guney Cin Denizi Tahkimini de sayarsak 12 tahkim, 2 Uzlastirma Ko-

misyonu, 1 federal tahkim karar1 bulunmaktadir. Ne var Ki smirlan-

*k

Hakem denetiminden gegmistir.

Bu makale 27.11.2018 tarihinde Yayimevimize ulagmis olup, 20.12.2018 tarihinde
birinci hakem; 14.01.2019 tarihinde ikinci hakem onayimdan ge¢mistir.

Bu makale, Ankara Universitesi Deniz Hukuku Arastirma Merkezi (DEHUKAM)
ve Kog Universitesi Denizcilik Forumu (KUDENFOR) tarafindan, 18 Nisan 2018
tarihinde diizenlenen, “Deniz Alanlarinin Sinirlandirilmasinda Adalarin Etkisi ve
Dogu Akdeniz Calistay1” biinyesinde tarafimizca sunulan ayni baslikl tebligde de-
ginilen hususlarin gdzden gegirilerek giincellenmis halidir.

Dr., istanbul Bilgi Universitesi Hukuk Fakiiltesi Milletleraras1 Hukuk Anabilim
Dali Ogretim Uyesi (ORCID: 0000-0003-3828-5606).

Schofield, C.: “The Trouble with Islands: The Definition and the Role of Islands
and Rocks”, Van Dyke, J. M. — Hong, S. Y. (ed.): Maritime Boundary Disputes,
Settlement Processes and the Law of the Sea, Brill, 2009, s. 19-37, s. 31.

John M. Van Dyke, “Disputes Over Islands and Maritime Boundaries in East Asia”,
Van Dyke, J. M. — Hong, S. Y. (ed.): Maritime Boundary Disputes, Settlement Pro-
cesses and the Law of the Sea, Brill, 2009, s. 39-75, s. 39.



112 Deniz Alanlarinin Simirlandirilmasinda Adalarin Etkisinin Degerlendirilmesi

dirmayt icap ettiren durumlarin cesitliliginin Uzerine, bir de adalarin po-
litik-cografi ¢esitliligi ve farkliligi eklendiginde, basliktaki konuya dair
genellemeler yapmak giiglesir. Yine de kesin kurallardan bahsetmek
mumkin olmasa da bazi genel egilimleri gbzlemlemek gayet mimkiin-
dur. Asagida, deniz alanlarmin sinirlandirilmasi ile ilgili kurallarin ¢ok
kisa bir tespiti yapildiktan sonra, simirlandirmada adalarin etkisi birkac
yonden degerlendirilmeye ¢aligilacaktir. Bunlarin ilki, gerek ahdi kural-
larin gerekse teamil hukukunun daima oncelik verdigi lzere “taraflar
arast anlagsma” konusu oldugunda adalarin ele alinigi, mahkemelerin ele
almasinda farkli olup olmadigidir. Ardindan, adalarin deniz alanlarina
hak kazandiric1 6zelliklerinin anakaralardan farkli olup olmadigina degi-
nilecektir. Smirlandirma, her iki devletin de yarisan sekilde hak iddia
ettigi bir alanda yapilabilecegine gore bu yonden bir farklilik, adalarin
daha bastan kisitli haklarinin dolayisiyla etkilerinin olmasini sonuclaya-
caktir. Son olarak, adalarin etkileri, cografi konumlar1 ve boyutlarina
gore siniflandirilmaya ve bu etkiyi belirleyen — kural demek mimkin

olmasa da — egilimler ayirdedilmeye caligilacaktir.

Anahtar Kelimeler: Deniz Alanlari, Adalar, Sinirlandirma, Ozel Du-

rumlar, Tlgili Durumlar.

ABSTRACT

According to a study conducted in 2009, 39% (approximately 168) of
the 427 potential maritime boundaries of the world have been delimited
officially®. Islands play a role in almost half of the remaining boundaries

3 Clive Schofield, “The Trouble with Islands: The Definition and the Role of Islands
and Rocks”, Van Dyke, J. M. — Hong, S. Y. (ed.): Maritime Boundary Disputes,
Settlement Processes and the Law of the Sea, Brill, 2009, s. 19-37, s. 31.

DEHUKAMDER - Cilt: 2/Say1: 1/Yil: 2019, s. 111-152



Dr. Dolunay OZBEK 113

and 30 to 40 of these boundaries are correlated with sovereignty prob-
lems?. When international jurisprudence consists of 12 ICJ judgments, 2
ITLOS judgments, 12 arbitratal awards (since 1909 Grisdabar-
na)including the South China Sea Arbitration, 2 Conciliation Commis-
sion decisions, and 1 federal arbitration. However, it becomes difficult to
make generalizations about the issue in the title of this study when the
political-geographical diversity of the islands is added on top of the vari-
ety of situations that require delimitation. Although it is not possible to
make mention of absolute rules, it is possible to observe certain tenden-
cies. After a brief assessment of the rules regarding the maritime delimi-
tation below, the effect of island in delimitation will be evaluated from
several aspects. First of these the consideration of islands in the event of
an "agreement between parties” as it is always given priority by both the
treaty law and the customary law. Later, it will be addressed whether
islands' maritime entitlement properties are different from the properties
of the mainlands. As delimitation can be performed in an area in which
two states have competing claims, a difference in this respect would re-
sult in the islands having limited ex novo rights, thus having effects.
Lastly, the effects of the islands will be tried to be classified with regard
to their geographical positions and sizes, and the determining - though
not possible to call rules but - tendencies will be tried to be distinguished.

Keywords: Maritime Delimitation, Islands, Delimitation Methods, Spe-
cial Circumstances, Relevant Circumstances.
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4 John M. Van Dyke, “Disputes Over Islands and Maritime Boundaries in East Asia”,

Van Dyke, J. M. — Hong, S. Y. (ed.): Maritime Boundary Disputes, Settlement Pro-
cesses and the Law of the Sea, Brill, 2009, s. 39-75, s. 39.
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|. DENIiZ ALANLARININ SINIRLANDIRILMASI HUKUKU

Karasularinin smirlandirilmasina iliskin ahdi hukuk olarak hem 1958
Cenevre Karasular1 ve Bitisik Bolge S6zlesmesi hem de 1982 Birlesmis
Milletler Deniz Hukuku So6zlesmesi (BMDHS), 6zel durumlar aksini
gerektirmedikce esit uzakligm uygulanmasmi ongorir®. Kita sahanlig
siirlandirmasi igin 1958 Cenevre Kita Sahanligi Sozlesmesi anlagma
olmadigi ve 0zel sartlar da baska bir sinirt hakli kilmadig: takdirde esit
uzakligi 6ngorir®. BMDHS ise 76. ve 83. maddelerinde hem kita sa-
hanligi hem de miinhasir ekonomik bolge (MEB) smirlandirmasi icin
hakkaniyete uygun sonuca ulasmaya yonelik anlasma yapilmasini kural
olarak zikreder. Ahdi hukuktaki bu degisiklik, i¢tihadin 6rf ve adet hu-
kukunu ifade ettigini belirterek gelistirdigi temel normun yansimasi ola-
rak diistiniilebilir. Bu temel norm Uluslararas1 Adalet Divaninca “hakka-
niyetli sonuca ulagsmak Uzere, tum ilgili durumlarin 1s181inda, hakkaniyet
ilkeleri uygulanarak yapilir” seklinde belirtilmistir’. Ancak igtihadm bu
“sonug¢ odakli hakkaniyet yaklasimi” zamanla yine igtihat ile “diizeltme-
ye tabi hakkaniyet” yaklasima doniismiistiir®. Bu ikincisi, prima facie
hakkaniyete uygun olacag: diisiincesiyle esit uzaklik metodu uyarinca bir
hat cizilmesiyle baglayip, bu hattin 6zel durumlar 1siginda gerekiyorsa
dizeltilmesi ve son olarak da bu diizeltilmis esit uzaklik gizgisinin hak-

kaniyete uygun sonuca varip varmadigimnin, yani kiyr uzunluklari ile si-

Sirasiyla, madde 12 ve madde 15; (sirasiyla, 516 U.N.T.S. 205 ve 1833 U.N.T.S. 3).
Madde 6, (499 U.N.T.S. 311).
Maine Korfezi Davasi, ICJ Reports 1984, s. 246, para. 112.

Tanaka, Y.: “Result-oriented equity approach” ve “corrective-equity approach”, The
International Law of the Sea, 2015, Cambridge, 2. Baski, s. 207.
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nirlandirtlan alanlarin arasinda biylk bir orantisizlik olmamasinin, de-

netlenmesi asamalari ile uygulanmaktadir.

Mahkemelerin, her ne kadar esit uzaklik metodunun zorunlu olmadigini
hala vurgulasalar da® baslangic noktas1 olarak bu metoddan ancak dis-
biikey kiy1 yapis1 gibi bir imkansizlik halinde ayrildiklari'® bu rutinin
olusmasinin sebeplerinden biri de tim bolgelerin sinirlandirmasini yapan
tek bir sinir gizilmesine dair bagvurular olmustur. Yani sadece ahdi hu-
kuk ve Orf ve adet hukuku degil, karasular1 ve kita sahanligi/MEB sinir-

landirmasi bile asimile edilmistir®!.

Esit uzakligin bu seklide tercihli yeri, adalarin siirlandirma sirecinin ilk
basindaki roliind yani, hakkaniyete uygun bir sonuca ulastirmaya elve-
risli bir metodun belirlenmesi asamasindaki roliinii*? ictihat agisindan
sona erdirmis gorunmektedir. Bununla birlikte, esit uzakligin kiy1 cog-

rafyasina bagli yapisi, adalar gibi baz1 belirgin cografi unsurlara nasil

9 Omegin, 2006 Barbados/Trinidad ve Tobago Tahkimi, RIAA, C. XXVII, 2008, s.
147, para. 306.

Ornegin, 2007 Nikaragua/Honduras Davasi, kiyilarin olusturdugu a¢imin ortayini
kullanirken bile esit uyzakliktan “genel kural” olarak bahsetmistir (ICJ Reports
2007, s. 659, para. 281).

Bu egilimin kita sahanlig1 ve balikgilik bolgesinin birlikte sinirlandirildigr 1993 Jan
Mayen Davasi (ICJ Reports, 1993, s. 38) ile basladigi, karasularini da dahil ederek
BMDHS hiikiimlerinin 6rf ve adet hukukunu yansittiginin kabul edildigi 2001 Ka-
tar/Bahreyn Davasi (ICJ Reports 2001, s. 40) ile yerlestigi soylenebilir. UAD ayni
tespiti, Katar/Bahreyn Davasini da zikrederek, Nikaragua’nin ve Peru’'nun BMDHS
tarafi olmamasina ragmen 2007 Nikaragua/Honduras Davasi, 2012 Nikara-
gua/Kolombiya Davas1 (ICJ Reports 2012, s. 624, para. 139) ve 2014 Peru/Sili Da-
valarinda (ICJ Reports 2014, s. 3, para. 179) da tekrar etmistir.

Ornegin Gine/Gine Bisso Tahkiminde Hakem Mahkemesi, adalar dahil olmak iizere
iki tarafin kiyilariin igbiikey bir iliskide olduklar1 ve bu durumun Gine’nin deniz
alanlarii komsularininkinin arasina hapsedecegi goriisiiyle esit uzakligi degil, kiy1-
nin genel yoniinil esas alan bir cografi metod se¢mistir (ILM 1986, C. 25, s. 251,
para. 111).

10

11

12
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anlam verilecegi meselesini sonucu belirleyici konuma getirir. Adalar iki
asamada rol oynar: Tlki ilgili kiyilarin belirlenmesindeki roludir. Igtiha-
din ilgili kiyilar1 belirlerken ait olduklar1 anakaranin bir parcas1 kadar
yakin bir iliskide olan adalar1 dahil ederek esit uzakligin ¢izilmesinde
temel aldig1 gorilebilir'®. Elbette, adalarn ait olduklar1 devletin sinir-
landirma alanina bakan yegane hak kaynagi kiyilarinin olmasi halinde
ilgili kiy1 olduklarina siiphe yoktur. Ancak anakara ile yarisan haklarinin
onemli olclide kisitlanarak etki yarattigi gorilir'®. Bu husus adalarin
siirlandirmadaki ikinci roludir yani, baslangigta cizilen gecici esit
uzaklik ¢gizgisine yaptiklar etkidir. Bir olusumun kaya veya cezir yuk-
seltisi degil de ada olarak siniflandirilmasi dahi yani deniz alanlarina hak
kazandirabilmesi, bunun etkisinin tam olacagi anlamina gelmez. Baslan-
gi¢ olarak gizilen esit uzaklik gizgisine yapacagi etkinin degerlendiril-
mesine geldiginde, bu ¢izginin cizilmesinde esas alinan bazi adalarin
etkilerinin kisitlandig1 gibi, bu baslangi¢ esit uzaklik gizgisinin ¢izilme-
sinde esas alinmamuis olan adalara da sinirh hatta sifir etki taninmaktadir.
Ornegin, Tunus/Libya Davasinda Jerba adas1 kiyr sekline bagli olmayan
bir metodun uygulanmasi ile tamamen gozardi edilmis, Roman-
ya/Ukrayna Davasinda ise Yilan adasi esit uzakligin ¢izilmesinde hig rol
oynamamustir. Mang Denizi Tahkiminde Birlesik Kralliga ait Mans ada-
lart Fransiz kita sahanliginin iginde ¢evrenmistir. Nikaragua/Honduras
Davasinda ise Honduras’in 4 adacig1 sinirlandirma ¢izgisini sadece kara-

sularinin  genisliginde bir bombeyle etkilemis, ancak Nikaragua’nin

18 Ornegin Dahlak adalari, Kamaran adasi, 1998 Eritre/Yemen Tahkimi, 1l. Safha,
para. 139, 151 (RIAA, 2006, C. XXIl, s. 335).

4 Ornegin, 1992 St. Pierre ve Miquelon Tahkiminde (ILM, c. 31, 1992, s. 1145)
Fransiz adalar1, 2012 Nikaragua/Kolombiya Davasinda Kolombia adalari.
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Edinbourgh adacigi ile 24 nm’den az bir arayla kars1 karsiya olduklarin-
da aralarindaki kisa segmentte esit uzaklik ¢izilmistir'®. Bangla-
des/Myanmar Tahkiminde ise Hakem Mahkemesi Banglades’in meskun
St. Martin adasina, Myanmar kiyisinin uzanimini kesecegi gerekgesiyle
sadece karasularin1 koruyacak bir etki tanimis, esit uzakligin ¢izilmesin-

de kullanmamistir'®.

Adalar konusunda 6nemli bir husus da kiy1 uzunluklarinin fazla olma-
masidir. Taraflarin ilgili kiyilarinin arasindaki uzunluk farki hem sinir-
landirma i¢in ilgili durumlardan biridir, hem de sonucun hakkaniyete
uygunlugunu belirleyecek orantiy1 etkiler. Ozellikle anakara ile yaristik-
larinda ada olma ozelliginden Oteye kiyilarinin kisaligi, adalarin etkisini
azaltmaktadir. UAD, Libya/Malta Davasinda bu ilgili duruma dayanarak
esit uzaklik cizgisini 18 enlem derece kadar ada devleti Malta’nin kiyila-
rma dogru yanastirmustir'’. Nikaragua/Kolombiya Davasinda ise anaka-
rasinin smirlandirma alanina uzanimi bulunmayan Kolombiya’nin adala-
rindan olusan kiyilar1 ile Nikaragua arasindaki esit uzakligi, kiyr uzun-
luklarinin arasindaki fark sebebiyle Nikaragua anakarasi lehine ayarla-

1’Il1$t11’18.

15 Para. 302, 320.
16 Banglades/Maynmar Davasi, ITLOS Reports 2012, s. 4, para. 318.
17 Libya/Malta Davasi, ICJ Reports 1985, s. 13, para. 68-73.

18 Para. 229-235. Ancak Divan 1:8.2 olarak tespit ettigi farkin dahi esit uzaklik meto-
dundan ayrilmasimi1 ve Nikaragua’nin ileri siirdligii lizere cep bdlgeler metodu ile
baglangi¢ yapmasini gerektirecek bir durum olmadigi goriisiindedir (para. 196).
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II. iCTIHADIN VE DEVLETLERARASI ANDLASMALARIN
YAKLASIMI FARKLI MI?

Aralarindaki uyusmazliklarin ¢6ziilmesi amaciyla yapilan miizakerelerde
devletler, siklikla hukuki miitalaa alirlar'®. Goriismelerde de hukuk ku-
rallarma atif yapilmasi, mahkemeye gidilmesi halinde elde edilecegi
degerlendirilen sonucun kerteriz alindig1 soylenebilir®®. Ancak devletle-
rin UAD’nin da belirttigi Gzere, “devletlerin hakkaniyetli bir usulti uygu-
ladiklarin1 temin etmek icin dikkate alabilecekleri miilahazalarin hukuki
bir sinir1 yoktur ... farkli mulahazalara verilecek goreceli deger her bir
vakanin kosullarma gore degisecektir.”?!. Nitekim anlasmalarin ictihat-
tan daha esnek oldugunu da gosterir bir drnek olarak 1974 Japonya -
Guney Kore anlagsmasi, aidiyetleri degil ama sinira etkisi tartismali olan
adalar sebebiyle sinir ¢cizmek yerine tartismali alanda bir ortak isletme
alam tesis etmeyi tercih etmistir’®>. Ote yandan ornegin, Barba-
dos/Trinidad ve Tobago Tahkimini, zorunlu oldugunu reddederken bile

esit uzaklik metodunu kullanmaya iten, “6znel tespitlerde bulunmaktan

19 Brownlie, I.: Principles of Public International Law, 1990, 4. Baski, Oxford, s. 708.

2 Ornegin Polonya Disisleri Bakani Jacek Czaputowicz, Danimarka ile Baltik Deni-

zinde smirlandirmaya dair anlagsmanin imzalanmasi nedeniyle yapilan ortak basin
aciklamasinda, “goriismelerin BMDHS ve ilgili i¢tihada uygun olarak yurtilme-
siyle varilan hakkaniyete uygun ¢6ziim ile sonuglandigini” belirtmistir (vurgu ek-
lenmistir)  <http://um.dk/en/news/NewsDisplayPage/?news|D=B359C775-6EED-
43E1-9AF1-5E2D9300B4CF>, (et. 6 Kasim 2018).

Kuzey Denizi Kita Sahanlig1 Davalari, ICJ Reports 1969, s. 3, para. 93.

22 Bowett, D.: “Islands, Rocks, Reefs and Low-Tide Elevations in Maritime Boundary
Delimitations”, Charney, J. - Lewis M. A. (ed.): International Maritime Bounda-
ries, C. I, 1993, Martinus Nijhoff, s. 131-151, s. 137 ve 1057-1090 (IMB).

21
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kaginma ihtiyaci[nin], kullanilan metodun belli bir o6lclde kesinlikle

baslamasini gerektirmesi[dir].”?3.

Devletlerin uygulamasinda tum deniz alanlarmna hak kazandirabilecek
adalara dahi her zaman tam bir etki taninmadig1 goralur. 1993°te, sinir-
landirma anlagmalarinin derlenmesi ile yapilan incelemede, devletlerin
aralarindaki anlagsmalarda da Ozellikle kiyilarin karsi karsiya bir iligkide
oldugu durumlarda esit uzakligin yaygin olarak kullanildig: tespit edilir.
Ancak, “hakkaniyetsizlikler esit uzakligin tadil edilmesi yoluyla (esas
alinan noktalarin segimi veya kismi etki) ele alinmakta”; yanyana kiyilar
arasinda esit uzakligin daha az kullanildig:r goriilmekte, “diizgiin olma-
yan cografi durumlarin hakkaniyetsizlige yol actigi diisliniildigiinde
baska bir metod kullanilmaktadir?*. Esit uzaklik kiy1 cografyasina bagh
uygulanan bir metod oldugu igin bahsedilen “diizensizlikler” ve “hak-
kaniyetsizlikler”, arasinda adalarin olmasi sasirtict degildir. Nitekim
yine bu derlemede Bowett, altisi yargi kararlarinin ardindan gelen 78
siirlandirma anlagsmalarini inceleyerek adalarin etkilerini degerlendirir.
Yazar’a gore adalarin oynadiklar1 rol, anakaradan mesafeleri, politik
stattileri, nifusu veya kendi kendine yeterliligi gibi sosyal unsurlara gore
degismektedir®®. Oysa ki, ictihat, adalarm politik veya sosyal durumla-

rin1 ilgili durum olarak kabul etmemekte, cografi konumlarinin esit

23 Barbados/Trinidad ve Tobago Tahkimi, para. 306.

24 | egault, L. - Hankey, B.: “Method, Oppositeness and Adjacency, and Proportionali-
ty in Maritime Boundary Delimitatin”, Charney J. - Lewis M. A. (ed.): Interna-
tional Maritime Boundaries, Cilt I, 1993, Martinus Nijhoff, s.203-241, s.221. Aym
tespitler 2005°te tekrar yapilabilmistir: Prescott, V. - Schofield, C.: Maritime Politi-
cal Boundaries of the World, 2005, 2. Baski, Martinus Nijhoff, s. 238.

%5 Bowett, IMB, s. 131-161, 6zellikle s. 147.
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uzaklik metodunun uygulamasini etkileme derecesine gore degerlendir-
mektedir. Ama ictihat bu degerlendirmeyi de muhakkak yapmaktadir:
devletin ilgili kiyisinin sadece ada/adalardan olustugu durumlarda sade-
ce bu karakteri yiziinden dogrudan hak kisitlamasina gitmese? de kiy
uzunluklar1 arasindaki farki dikkate alarak etkisini kisitladigi gibi, ana-
kara ile birlikte bulundugu durumlarda adalarin durumunu yaratacagi
sapma temelinde ele almadig1 hicbir dava da olmamistir. 2005°te ilave
45 anlagmay1 daha inceleyen Prescott ve Triggs, ¢ok cesitli olmaya de-
vam etseler de devletlerin uygulamalarinin da benzer bir gelisme goste-

rerek adalarm roliniin artik cok daha mutedil oldugu sonucuna varir?’.

Asagida cgesitli 0rnekler ile bu kisith etkileri ve neye bagl olduklarina
iliskin bir tespit yapilmaya calisilacaktir. Buna gore, adalarin etkileri,
siirlandirma alaninda tek baslarina hak kaynagi olmalarina veya anaka-
ralar1 ile birlikte bulunmalaria gore, kiyr cografyasini esas alan esit
uzaklik gibi bir metodun uygulanmasinda yapacaklari etkiye (yani aslin-
da bulunduklar1 konuma) gore, diger kiyiya mesafelerine gore ve biyuk-
liklerine gore degismektedir. Ancak tlim bunlar “genel cografi gerceve-
den”? bagimsiz olarak degerlendirilmemelidir. Yani sadece rakip kiyiya
mesafesi degil, sinirlandirma alaninin da 6rnegin bir esit uzakligin tadil
edilmesi icin ne kadar imkan tanidigi da adanin etkisini degistire-
bilmektedir.

% Bkz. asagida deginilecek olan Libya/Malta Davasi, St. Pierre Miquelon Tahkimi,

Nikaragua/Kolombiya Davasi.

27 Prescott, V. — Triggs, G. (ed.): “Islands and Rocks and their Role in Maritime De-
limitation”, David A. C. - Robert W. S.: International Maritime Boundaries, Cilt V,
2005, Brill, s. 3245-3280, s. 3277 (Prescott, V. - Triggs, G, IMB C. V)

2 Libya/Malta Davasi, para. 47.

DEHUKAMDER - Cilt: 2/Say1: 1/Yil: 2019, s. 111-152



Dr. Dolunay OZBEK 121

I11. ADALARIN DENiZ ALANLARI iCiN HAKLARI ANAKARA-
LARA NAZARAN FARKLI MIDIR?

Adalarin simirlandirmada etkisine gegmeden once, sinirlandirmanin gati-
san bir alanda hak kazandirabilme imkanini ele almak gerekir zira bu
aslinda smirlandirmaya gecilebilmesinin onkosuludur. Gerek BMDHS
m. 121(2), gerekse ictihat adalarla anakaralarin kiyilar1 arasinda bu ba-
kimdan bir fark gérmez. Ancak, Ugiincii Deniz Hukuku Konferansi bo-
yunca Turkiye, Romanya ve Afrika devletlerinin adalarin hak kazandir-
ma bakimmdan smirl kapasiteleri olduguna iliskin goriisleri?® de ta-
mamen goézardi edilmemistir. BMDHS m. 121(3) uyarinca insan yerle-
simine imkan vermeyen veya kendine ait ekonomik hayati olmayan ka-
yalarin, kendi kita sahanligi veya MEB haklar1 yoktur. Her ne kadar bu
“kaya” ayrimi ilk defa 121(3)’te yapilsa da UAD m.121’in bir bdtin
olarak, yani adalarin hak yaratma kapasiteleri ile birlikte kayalarin bu-
nun istisnasini teskil etmelerini, timi teamil hukukuna ge¢mis olan bo-

linmez bir rejim oldugunu ifade etmistir®.

Ne var ki kayalara iliskin temel sorun, tanimin tam uygulanmasinda or-
taya ¢ikmaktadir. Insan yerlesimi gegici olabilir mi yoksa daimi mi ol-
malidir? Kendine ait ekonomik hayat — insanlardan tamamen bagimsiz

olarak ekonomik hayat fikri pek mimkin olmasa da — ticari veya Ureti-

2 Nordquist, M. H. - Nandan, S. N. - Rosenne, S. (ed.): “United Nations Convention
on the Law of the Sea 1982 — A Commentary”, Martinus Nijhoff, 1985 (Virginia
Commentaries), C. I11, s. 332-334, 336.

30 Nikaragua/Kolombiya Davasi para. 139.
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me iceren bir niteligi barindiracak kadar kompleks mi olmalidir?®! Ya da
disaridan beslenen bir insan hayati kafi midir? Baska bir (lke kesi-
minden getirilen kaynaklarin kullanilmasi ile kayaya suni olarak® bir
ekonomik hayat yaratilmasi, bunun statiisiini degistirmek anlamina ge-
leceginden, kabul edilemeyecektir®®. izlanda/Norve¢ Uzlastirma Ko-
misyonu, adadaki meteorolojik istasyonun personelini olusturan 25 kisi-
lik personelden ibaret bir insan yerlesiminin ancak gemiyle génderilen
erzak ve malzeme ile devam ettirilebildigi 380 km2lik Jan Mayen’in ada
sayllmas1 gerektigini belirtmistir**. Ancak ictihadin cogunlukla dogru-
dan bu konuya iliskin bir tespit yapmaksizin karara vardig: ya da bu ta-
nim ile ilgili a¢ik degerlendirme yapmasina gerek kalmayacak sekilde
smirlandirmayr yaptign gorulir. Ornegin, Ukrayna’nin kiyidan 23 nm
aciktaki 0.17 km2lik Yilan adasi’nin sadece karasulari ile sinirlt bir yari
cebe konmasi ve esit uzaklik metoduyla gizilen kita sahanligi ve MEB
icin ortak sinirinin inga edildigi kiy1 hattina dahil edilmemesinin® sebebi
aciklanmamustir. Acaba aksi tavrin baslangi¢ esit uzaklik gizgisini haki-
katen hakkaniyete uygun olmayan bir sonuca yol agacak sekilde saptira-
cagi icin mi yoksa zaten bir kaya olarak kabul edilmesi midir? Ayni ta-

31 Bu yonde goriis: Kolb, R.: “L’interprétation de I’article 121 paragraph 3, de la Con-
vention de Montego Bay sur le droit de la mer”, (1994) 40 AFDI 5.906’dan naklen
Tanaka, s. 67.

%2 2016 Giney Cin Denizi Tahkimi, <https://pca-cpa.org/wp-content/uploads/sites/
175/2016/07/PH-CN-20160712-Award.pdf >, (et. 17 Temmuz 2017), para. 509-510.

33 Bowett, D.: Legal Regime of Islands in International Law, 1979, Oceana, s. 34;
Guney Cin Denizi Tahkimi.

3 Norveg/izlanda Uzlastirma Komisyonu raporu, International Boundary Cases: The
Continental Shelf, Grotius, 1992, C. 1, s. 685, 803. UAD da Gronland ile arasindaki
siirlandirmada Jan Mayen’in ada olarak statiisiinii sorgulamaksizin karar vermistir
(Jan Mayen Davasi, ICJ Reports 1993, s. 38).

% Romanya/Ukrayna Davasi, ICJ Reports 2009, s. 61.
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vir, Banglades/Myanmar Tahkiminde Banglades’in 7000 nufuslu St.
Martin adasi i¢in de uyguladigindan, hak kazanimi ile mi yoksa sinir-

landirmada etkisi ile mi ilgili oldugunun tespiti giiglesmektedir.

Elbette kiy1 devletleri alanlarin1 maksimize etmeye yonelik iddialar ileri
sirmeye devam etmektedir. Gercekten de 400 nm iginde baska bir kara
olmayan bir ada 431,014 km2 karasular1 ve MEB toplamina hak kazan-
diracakken, bir “kaya” olarak tanimlandig: takdirde 1550 km2 karasulari
ile yetinecektir®®. Ancak bu iddialar her zaman da kabul gérmeyebil-
mektedir. Ornegin, Yargig Bodislav Vukas, Avustralya’nin Heard Adasi
(368 km2) ve McDonald Adasindan (2.5 km2) kaynaklanan MEB ilani-
na, ve Fransa’nin da ayn1 bolgedeki Kerguelen adalarindan (tim takima-

da toplam 7215 km2) MEB ilanina itirazim ayr1 birer beyanla iletmistir®’.

Bu konudaki tek geri adim Birlesik Krallik’in Rockall Adalarindan yap-
tig1 Balik¢ilik bolgesi ilanini, BMDHS tarafi olmasina bagli olarak bun-

lar1 degil Shetland adalarini temel alarak tadil etmesi olmustur®,

Buna iliskin en agik karar olan Giney Cin Denizi Tahkimidir. Aslinda
siirlandirma davasi olmasa da tartismali bolgedeki gesitli cografi olu-
sumlarin niteliginin smirlandirma agisindan Kritik dnemini ortaya koyar.

Ornegin sadece bir cezir yukseltisi oldugu tespit edilen Mischief resifi-

% Schofield, s. 21.

37 Sirasiyla, Volga Davasi (Rusya/Avustralya), ITLOS Reports 2002, s. 4, Baskan
Yardimcist Vukas’in Beyani, para. 6. ve Monte Confurco Davasi (Seyseller/Fransa)
ITLOS Reports 2000, s. 80, Yargi¢ Vukas’in Beyani, para. 3. Kerguelen adasinda
daimi insan yerlesimi bulunmamakla birlikte Jan Mayen’e benzer sekilde, tim yil
bilimsel arastirma ekipleri bulunmaktadir (Schofield, s. 30).

38 Anderson, D. H.: “British Accession to the UN Convention on the Law of the Sea”,
ICLQ, C. 46, 1997, s. 761-768, s. 778.
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nin — kaya bile olmadigina gore karasularina hak kazandirabilecek bir
toprak dahi olmadig1 dolayisiyla — ne aidiyet tartismasina ne de ardindan
sinirlandirma uyusmazlhigma konu olamayacagi aciktir®®. BMDHS m.
121(3) yorumu agisindan ise Hakem Paneli UAD’na referansla belirleyi-
ci ozelligin blyikluk olmadigm hatirlatir®. insan yerlesiminin ise ge-
cici olmamasi gerektigi belirtilir. Aday1 periyodik olarak kullanan goger
topluluklarm durumu pek ala bu kosula uygun olsa da, énemli olan bir-
kac bireyden bile ibaret olsa olusumu “yuva olarak benimseyen ve ka-
lan” kisilerin olmasidir®. Balikgilarin, uzun siire bile olsa, gegici ba-
rmmalar1 bu kriteri karsilamaz*?. Kendine ait ekonomik hayat ise, ne
adanin etrafindaki sularla ilgili olan balik¢ilik gibi faaliyetlerden ibaret
olabilir, ne de adadaki dogal kaynaklarin baska bir yerdeki niifusun kul-
lanim1 igin ¢ikartilmasindan®®. Bu cercevede, Spratly adalarinda sular
yiikseldiginde dahi yizeyde kalan higbir kara pargasinin, dogal halinde
BMDHS m. 121(3) anlaminda insan yerlesimini destekleyebilme veya
kendi ekonomik hayat1 olma 6zelligi olmadigini, ve bdylece — bir anaka-
ra veya adanin pargast olmadiklar1 muddetge tek baslarina - ne kita sa-

hanlhig1 ne de MEB haklar1 olacaklarina hiikmedilmistir®.

Bazi durumlarda ise kayalarin dahi esit uzakligin ¢izilmesinde rol oyna-

yabildigini gorultr. Ama bu durum, kayanin kendisinin etkisi degil, ilgili

392016 Guney Cin Denizi Tahkimi, para. 374-378, 383, 632.

40 UAD’nin Nikaragua/Kolombiya Davasi, para. 37’ye atif yapan Giiney Cin Denizi
Tahkimi para. 538.

41 Guney Cin Denizi Tahkimi, para. 542.
42 Para. 618.

43 Para. 543.

4 Para. 478-647.
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kiy1 oldugu tespit edilmis olan bir baska kiymin pargasi sayilacak dere-
cede yakin iliskide olan adalar sagaginin bir pargasi olmasi hasebiyledir
yani adanin veya kayanin kendi kiyilarmin yarattigi sifat ile degil de
arkasindaki anakaranin bir pargasi olarak etkilerinin oldugunu goruriz.
Eritre/Yemen Tahkiminin, esit uzakligi ¢izmek igin esas aldig1 kiyilarin
Eritre tarafina, anakara ile yakin iliskisi sebebiyle dahil ettigi Dahlak
grubunun iginde isimsiz kayalarin olmasina ragmen daha agiktaki Negi-

leh Kayas1’nin g6z ardi etmesi bunun iyi bir rnegidir.

Ancak her halukarda hatirlanmalidir ki esas hatlarin belirlenmesi ve esit
uzaklik i¢in kullanilacak noktalarin belirlenmesi ayni sey degildir. “Kiy1
devletinin kita sahaligimin ve MEBsinin genisligini 6lgmek amaciyla
esas hatlarimi belirlemesi ile komsu devletler arasinda kita sahanligi ve
MEB sinirin1 olusturan esit uzaklik gizgisinin esas alacagi noktalarin
belirlenmesi birbirinden farklidir**®. Ornegin esas hat olarak kullanila-
bilen bir cezir ylkseltisi dahi esit uzakligin insa edilmeye baslanacagi
kiyr hattinin bir parcasini olusturmadigma hikmedilebilir*’. Ama bu
muhakkak etkisinin olacagi anlamina gelmez. Nitekim Katar/Bahreyn
Davasinda, Fasht-Al-Azm, Sitrah adasinin bir pargasi olarak kabul edilse
bile karasularmin sinirlandirmasinda kullanilmamistir®®. Katar ve Bah-

reyn’in ortasindaki kiiglik ve gayrimeskun Qit’at Jaradah ise sinir Uze-

4 Eritre/Yemen Tahkimi Il. Safha, para. 142-146. Buna karsilik, agikta iki devletin
kiyilarmn ortasinda bulunan gayrimeskun Jabal al-Tayr adacigi ile ve Zubayr adac-
iklarmin, ilgili kiyilarin bir pargasi olmadiklari i¢in esit uzaklik i¢in kullanilma-
diklar1 (para. 147) ama yine de karasularin1 koruduklar1 (para.160) goriiliir.

4 Romanya/Ukrayna Davasi, para. 137.

47 Katar/Bahreyn Davasi, para. 201-202
48 Para. 216.
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rinde orantsiz etkisi olacagi igin esit uzakligin gizilmesinde — karasulari

kismu dahil olmak tizere — kullanilmamustir®®.

IV. KARASULARI SINIRLANDIRMASINDA ADA/KITA SAHAN-
LIGI/MEB SINIRLANDIRMASINDA ADA

1958 Cenevre Sozlesmelerinde de, BMDHS ’nde de karasularmin sinir-
landirilmasi ile kita sahanligi ve MEB sinirlandirilmasi kurali farkl ifa-
de edilmistir. Ancak tiim bu bolgelerin tek bir cizgi ile sinirlandirilmasi-
nin talep edilmesi ve esit uzaklik metodunun tercihi, bu kurallarin birbi-
rine asimile edilmesine yol agmistir™®. Ancak ayn1 metod kullanilsa da
adalarin bu metodun uygulanmasi bakimindan etkisi, karasular1 sinirlan-
dirmasinda rol oynadiklarinda ve kita sahanligi veya MEB sinirlandir-

masinda rol oynadiklarinda farkli olmaktadir®?.

Bunun yakin zamanli bir 6rnegi, Bengal Korfezinde Banglades ve
Myanmar arasindaki sinirlandirmada Banglades’in St. Martin adasinin
etkisinde gorilebilir. Hakem Paneli, adalarin karasulari siirlandirma-
sinda kisitl etki yaptigi davalarin oldugunu hatirlatmakla birlikte bunla-
rin, Katar/Bahreyn Davasindaki Qit’at Jaradah gibi, genellikle “6nemsiz
olusumlar oldugunu”; oysa ki St. Martin adasinin biiyikligi, nufusu,
ekonomik ve diger faaliyetleri sebebiyle karasulart sinir1 igin gizilecek

esit uzakliga tam etki etmesine karar vermistir®2. Ancak, “Hakem pane-

49 Para. 195 ve 219.

%0 Cografyaya dayali olmasi sebebiyle nétr olan kriterlerin cok-amagl sinirlandirmaya
daha uygun olmasi, bu suretle esit uzaklik ¢izgisinin devam etmesi hakkinda 6rne-
gin bkz. Katar/Bahreyn, para. 173-176, 225-230.

Banglades/Myanmar Davasi, para. 148.

52 Banglades/Myanmar Davasi, 2012, para. 151-152.

51
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linin belirledigi karasular1 siniri, bolgedeki ¢ok sayidaki cezir yikseltisi-
ne hicbir deger vermemistir.”®®. Kita sahanligi ve MEB smirinm Gizi-
mine gecildigindeyse, yan yana olan kiyilarin arasindaki kara sinirinin
hemen Myanmar tarafinda yer alan 7000 nifuslu ada, yine kullanilan
orta hattin ¢iziminde esas alinarak kullanilan kiy1 hattina dahil edilme-
mistir. Dahasi, “kara smirinin hemen Myanmar tarafindaki” lokasyonu
yuziinden, 4.5 mil agiktaki 7000 nufuslu bu adaya herhangi bir ek etki
taninmasi, “Myanmar’in kiyilarinin denize uzantisini keserek” “sinir
cizgisinin arzu edilmeyen bigimde carpitilmasina” yol acacag: belirtile-
rek reddedilmistir>*. Panel aslinda sadece St. Martin adasim degil, bol-
gedeki “diger tum adalar1 da gozardi ederek esit uzakligin gizilmesinde

miinhasiran anakara (zerindeki noktalar1 kullanmistir.”°.

Yargi kararlarinda, adalarin karasular1 hakki, ada ne kadar kiiglk de olsa,
anakaranin kita sahanligi/MEB hakkiyla ¢akistiginda, daha ustlin tutul-
dugu gorilur. Bir adanin diger devletin kita sahanligi/MEBSi i¢inde bir
cep/yar1 cep icine alindigi davalarda, karasularmin olayda uygulanabilir
genigliginin altina diistilmemesini bu durumu ortaya koymaktadir. Yuka-
rida bahsedilen St. Martin adasina ¢ok benzer sekilde, baslangigtaki esit
uzaklik ¢izgisinin gizilmesinde esas alinmayan ve bu ¢izginin (izerinde
sadece karasularinin genisligini koruyacak kadar bir bombe yaratan Yi-

lan adas1®®, Mangs Denizi Tahkiminde Guernsey, Jersey gibi Mans ada-

% Schofield, C. — Telesetsky A. - Seokwoo L.: “A Tribunal Navigating Complex
Waters: Implications of the Bay of Bengal Case”, Ocean Development and Interna-
tional Law, C. 44, 2013, s. 363388, s. 368.

% Banglades/Myanmar Tahkimi, para. 265.

55 Schofield, Telesetsky, Lee, s. 383, dn. 54.

% Romanya/Ukrayna Davasl, para. 149.
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lar’®, Nikaragua/Honduras Davasinda, kiymin agigindaki Bobel Cay,
Savanna Cay, Port Royal Cay and South Cay mercan adalari®®, Nikara-
gua/Kolombiya Davasinda sadece bir metrekare kadar kismi daimi ola-
rak su yuzeyinde kalan bir “kaya” dahi olsa Alburqurque mercan adasi>®

bunlarin 6rnekleridir.

“Divan hi¢ bir zaman, bir devletin adasinin etrafinda karasulari ilan etme
hakkin1 baska bir devletin kita sahanligi ve MEB hakki ile ¢akistigi ge-
rekcesiyle smirlamamistir.”®. Bu, Hakem Panellerinin de benimsedigi
bir tavirdir. Ornegin, “Banglades’in, St. Martin adasinin etrafinda 12
millik karasularina hakki bulunmaktadir. Aksine bir sonug¢, Myanmar’in
kita sahanligi/MEBNdeki egemen hak ve yetkilerine Banglades’in kara-

sularindaki egemenliginden daha fazla agirlik verilmesine yol agar.”®L,

Fransa’nin ilgili alandaki yegane kiyilar1 olan St. Pierre ve Miquelon
adalarmin Kanada’nin anakarasinda Newfoundland kiyilariyla ¢cakisma-

sinin Hakem Panelince simirlandirilma bigimi de bir baska ornektir,

5 Mans Denizi Tahkimi, RIAA, C. XVIII, s. 3-413, para. 187. Mahkeme, Birlesik
Krallik’in sadece 3 nm karasular1 ilan etmis olmasina ragmen dava boyunca 12 nm
karasularmin uluslararasi hukukta Kabul gordiigii goriisiinii savunmus olmasina ve
Fransa’nin 1971°de karasularimi 12 nm’e genisletmis olmasina dayandirmustir.
(ibid.).

Nikaragua, bu adalara sadece 3 nm karasular1 genisligince etki taninmas1 gerektigi-
ni savunmustur (para. 263) Fakat UAD bu adalarin 12 nm karasular1 hakkini, “Ni-
karagua adalarinin etrafindaki karasularina tabi olarak” kabul etmistir. (Nikara-
gua/Honduras Davasi, para. 302). Nitekim Bunlarin, Nikaragua’nin Edinbourgh
adasi ile arasinda karasular1 sinirlandirmasi yapilmstir (para. 303-305).

58

% Nikaragua/Kolombiya Davasi, para. 180. Alburqurque’den farkli olarak esit

uzakligin ¢izilmesinde kullanilmayan Quitasufio kayast (BMDHS m. 121(3) ma-
nasinda) ve Serrano dahi 12 nm karasular1 ile Nikaragua kita sahanligi/MEB alani
icinde gevrelenmistir (para. 238).

Nikaragua/Kolombiya Davasi, para. 178.

Banglades/Myanmar Davasi, para. 169.

60
61
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Fransiz adalarinin kuzey bati kiyilar1 ile Newfoundland’in glineye uza-
niminin ¢akismasi, 24 nm boyunca esit uzaklik ile sinirlandirilmis ama,
bunun ardindan ayni ¢izgi devam ettirilmemis, tam tersine St. Pierre ve
Miquelon adalarinin tam glney yuzleri ile Atlantik Okyanusuna uzan-
diklar1 10.5 nm genislikteki koridora ulasana kadar 24 nm genisliginde
adalar1 cevirmistir®. Yani adalarin karasulari sinirlandirilmasinda ana-
karalarla basa bas gidebilen etkisi, kita sahanlig1 sinirlandirilmasina ¢ev-
rildiginde aynmi agirligi devam ettirememistir. Fransiz adalarini kuzey
batida gevreleyen alanin genisliginin 12 nm karasulari boyunca degil de
24 nm bitisik bolge genisligince olmasinin gerekgesi Mahkeme tarafin-
dan agiklanmamistir. Ama Mahkemenin St Pierre ve Miquelon’un, Ka-
nada kita sahanligindaki bazi ¢ikintilar” olduguna dair Kanada goriisiinii
reddedip, Fransiz kiyis1 olarak haklarini teyid etmesi®, 24 nm genisli-
ginin “ada”nin etkisinin agirhgindan ziyade, devletinin o bolgedeki hak-

larin1 temsil eden tek unsur olmasina bagl oldugunu diigiindiirtmektedir.

Burada bir ayrimin hatirlatilmas1 uygun olacaktir: Ozellikle sinirlandir-
ma alaninda adalarin, anakaralar1 ile birlikte yer aldiklar1 durumlarda,
adalarin tamaminin bu sinirin ¢izilmesinde yer almadigini, hatta yukari-
da bahsedilen gibi tam bir cep i¢inde birakilabildikleri gortlmektedir.
Bu, o spesifik adanin hakkinin inkar edildigi anlamina gelmez, genel
cografi durum iginde belirlenen ilgili kiyilar ve sinirlandirma metodunun
icras1 bakimindan bir “etkisinin” olmadig1 anlamina gelir. Ancak, adanin

yegane hak kaynagi kiyr olmasi halinde bu “atlama” yani arkasindaki

62 Para. 69-71.
63 Para. 46-47.
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kiymnin kita sahanligi/MEB haklarini engellememesi durumu pek gorl-
memektedir. Yani, ornegin bir ada devletinin diger bir ada devletinin
kita sahanligina tamamen hapsedilmesi beklenmemelidir. Ama bu cerce-
velemeden kurtulma mutlak esit uzaklik uygulanmasini da gerektirme-
mektedir. Nitekim, Fransa’nin tek ilgili kiyis1 olan St. Pierre ve Mique-
lon’un 200 nm 6tesindeki kita sahanligina haklarin1 sadece 10 nm genis-

ligindeki gliney cephesi koridorundan saglayabilmistir.
V. ADALARIN SINIRLANDIRMADA ETKISi

Adalarin cografi konum ve iligkilerinin ¢esitliligi gibi, siirlandirma
hattinin belirlenmesindeki farkl: rolleri hakkinda kesin, genel gecer yar-
giya varilmasini giiglestirse de, anakaralara nazaran daha kisith sekilde
ele alindiklar1 gézlemi de yanlis olmaz. Asil 6nemli olan ise, bu etkinin
“kisith” olmasma yol acan faktorlerin ne oldugudur. Asagida, gesitli
durumlara gore tasnif edilip incelenmis 6rnekler degerlendirilecek, ada-
larin etkisinin anakaraya nazaran kisitli oldugu, tam etki yaptigi ornekle-
rin dahi aslinda bu kisitli niteligini ¢lrlten degil, destekleyen sekilde,
ada olmasindan, bazan hatta cografi durumdan baska bir sebebe dayal
oldugu gosterilecektir. Bunlarin ardindan adalarin etkisine iliskin bir
Onerme yapilacaktir: Bu Ozetle, adalarin boyutu kadar, oraninin 6nemli
oldugu; bu oranin da hem rakip kiyiya nazaran hem de genel sinirlan-

dirma bolgesindeki 6lgegi icinde belirlendigidir.

Daha erken tarihli ictihadin, adalarin varligini, uygulanacak metodun

secimi asamasindan itibaren dikkate aldig1 gorulir®®. Ancak yukarida da

8 Ornegin bkz. Gine/Gine Bisso Tahkimi.
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Ozetlendigi Uzere, artik metod olarak esit uzakligin cografi imkansizlik,
haricinde neredeyse varsayilan metod haline gelmesiyle adalarin rold, bu
esit uzakligin ¢izilmeye baslanacag ilgili kiyilarin belirlenmesi ve ¢izi-
len esit uzakliga yapacaklar etkinin kisitlamaya gerek olup olmadiginin
degerlendirilmesi agisindan ele alinmaktadir®. Ancak bu tavrin basma-
kalip yaklasimin her zaman uygun olmadig1 bizzat UAD yargiglarinin

ayr1 Oy Ve beyanlarinda agikea ifade edilir®®.

Tek baslarina adalarin, ilgili bolgede hak yaratan kiyilar olduklarinda,
yani ait oldugu devletin simirlandirma bolgesindeki tek hak kaynag: ol-
duklarinda yaptiklar etki ile, anakaralari ile birlikte yer aldiklar1 bir cog-
rafyadaki etkileri farklidir. Bunun sebebi iki devletin arasindaki sinirlan-
dirmanin arasinda yapilacagr “ilgili kiyilarin” belirlenmesindeki rolle-
rindeki farkliliktir. Ornegin, St. Pierre ve Miquelon adalarinm tam bir
cep bolge ile sarmalanmayip ne kadar kisitl da olsa 200 nm o6tesi kita
sahanligima kadar uzanan bir koridorunun olmasi, buna karsilik Mans

Denizi adalarinin karasular1 genisliginde bir cep bdlgeye kapatilmasinin

85 Adalarin etkisi bu iki hususta birbirinden farkli ve ayridir. UAD Katar/Bahreyn
Davasinda yaptig1 iizere bazan her bir adacigi esas alip esit uzakligi ¢izdikten sonra
adalarin etkisini azaltma yoluna gitmektedir. Bu durumda aslinda bu iki kalem ger-
¢ekten de birlesmis olur. Ama 6rnegin Eritre/Yemen Tahkimi II. Safha, Roman-
ya/Ukrayna Davasi, Banglades/Myanmar Davasinda oldugu gibi baz1 kiigiik adalar1
veya orta yerdeki adalart dikkate almaksizin esit uzaklik ¢izildikten sonra bu adala-
rin, etkilerinin baglangigtaki esit uzakliga eklenmesini gerektiren bir ilgili durum
olup olmadiklart incelenmektedir; ki bu durumda iki kalem agikga farkli demektir.

%  Ornegin Kolombiya’nin adalarinin uzanimi ile Nikaragua’nin anakara ve adalarinin

uzaniminin sinirlandirildigir  Nikaragua/Kolombiya Davasi’nda esit uzaklik ile
baslanmasi, Yargic Abraham tarafindan “son derece uygunsuz” olarak (Ayr Oy,
para. 24), Yargic Keith tarafindan “bu pek olagandigi cografi baglamda hakkaniyete
ulagmak tiizere farkli metodlarin uygulanmasi gerektigi” diisiincesiyle (Beyan, pa-
ra.13) ve Yargic Xie tarafindan yine “uygunsuz” olarak (Beyan, para. 5)
elestirilmistir.
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sebebi budur®’. Devletinin smirlandirma alanindaki yegane hak kayna-
gin1 olusturan adanin, ana karasi smirlandirma bélgesinde yer almayan
bir devletin bagimli adas1 olmasi ile bagimsiz bir ada devleti olmasinin
farkli olabilecegine iliskin ibareler gortlebilir. Ornegin Malta’nin, ba-
gimsiz bir devlet oldugu igin bir devletin tlkesinin bir pargasi olmasi
durumundan farkl1 olacagi kabul edilmis ve italya’nin bir par¢asi olmasi
durumundan daha kéti bir pozisyonda olmamas: gerektigi degerlendi-
rilmistir®. Ote yandan, sirf bagimsiz devlet olmas1 Malta’nin kiyilarinin
Libya ile arasindaki uzunluk farki sebebiyle esit uzakligin Malta aleyhi-
ne ayarlanmasinin onine gegcememistir. Keza, Kolombiya’nin anakara-
siin ilgili bolgenin disinda kaldigi ve devlet olarak haklarinin kaynagini
sadece Providencia, Santa Catalina, San Andrés, Albequerque, ve East-
Southwest ada ve adaciklarinin olusturdugu siirlandirmada bu adalarin
Nikaragua karsisinda, ayn1 St. Pierre ve Miquelon’un Kanada karsisinda
oldugu gibi, ebatlarindan beklenenden fazla bir etkiye sahip olmalarinin
da sebebi budur. Ote yandan Kolombiya’nmn bu bir dizi adasmnin karsi-
sinda bulundugu Nikaragua’nin uzaniminit 6niindeki bir perde gibi ke-
semeyecegi de ifade edilmistir®®.Yani son tahlilde aslinda adanin cografi
oOzellikleri (kiy1 uzunlugu, diger devletin uzanimimni ne derecede kesecek
bir konumda olmasi1 gibi), adanin politik statisiinden daha dnemli go-

rinmektedir.

67 Mans Denizi Tahkimi para. 200. Daha genis inceleme igin, Ozbek, D.: “Islands and

Maritime Boundary Delimitation in the Semi-enclosed Sea of the Aegean”, Prob-
lems of Regional Seas, TUDAV, 2001, s. 158-171.

6 Libya/Malta Davasi, para. 53, 72.
89 Nikaragua/Kolombiya Davasi, para. 215.
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Sinirlandirma alaninda anakaralar1 ile birlikte yer alan adalarin etkisi
ictihatta adalarin kendi anakarasina ve rakip karaya karsi konumlarinin
1s18inda ve (Ozellikle esit uzaklik metodunun 6ne ¢ikmasmin ardindan
daha kolaylikla yapilabilecegi Uzere) sinir ¢izgisine yapacaklari etkiyle
degerlendirilmistir. Anakaranin kiyisinin ayrilmaz bir parcasi olabilecek
derecede yakin bir iligki icindeki adalar genellikle smir ¢izgisinin ¢izil-
mesinde tam etki ile rol oynamaktadir. Ornegin, “kiymin genel yapisinin
ayrilmaz bir pargasinin olusturan adalarin tipik bir 6rnegi” olarak Erit-
re’nin Dahlak adalar1 ve ayni sebeple Yemen’in Kamaran adalari esit
uzakligin ¢izilmesinde tam etki yapan esas noktalar1 olarak kullanilmis-
tir’®. Kiyinm ayrilmaz pargas1 olma 6lciitii daha dnce Gine/Gine Bisso
Tahkiminde de smirlandirma metodunu tanimlayan kiyiyr belirlemek

icin gozoniuine almmust1:,

Kiyidan ayrilmaz bir par¢a olmasa da ait oldugu devletin kiyilarina daha
yakin konumda adalarin etkilerine bakildiginda, hig etki verilmemesin-
den, kisith bir etkiye ve tam etkiye kadar farkli durumlar géralir. Yilan
adas1 ne baslangictaki esit uzakligin ¢izilmesi igin ne de kendisi hesaba
katilmadan ¢izilen bu hatta karasularinin genisliginin 6tesinde bir etkisi
olmustur’?. Buna ek olarak, Gine/Gine Bisso Tahkiminde kiyidan 2 ile
37 nm arasinda uzakliga yayilmis olan Bijagos adalarinin da sinirlan-
dirma metodu olarak belirlenen kiyiya dik ag1 gizgisinin temel alacagi

genis Bat1 Afrika kiyilarinm yoninl belirlemekten 6teye higbir etkisi

0 Eritre/Yemen Il. Safha, para. 127, 139, para. 150-151.
I Gine/Gine Bisso Tahkimi, para. 95.
2. Ukrayna/Romanya Davasl, para. 149, 187.
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olmamistir”®. Tunus/Libya Davasinda da Jerba adasmin belirleyici ola-
cag1 bolgede secilen kara sinirinin devam ettirilmesi metodunun kiyidaki
noktalara bagli olmamasi sebebiyle hig etkisi olmamustir’®. Mans Denizi
Tahkiminde Scilly adalari, Libya/Tunus Davasinda Kerkennah adalari,
Maine Korfezi Davasinda Seal adasi adalarin secilen metod (zerinde
yaratacagi etkisinin, yani sapmanin asirt olmasi sebebiyle ve Nikara-
gua/Kosta Rika Davasinda Little Corn ve Great Corn adalar1 da boyutla-
rinmn “kiiglikligi ve kiyidan uzakligi sebebiyle” (26 nm) kismi etki
yapmistir. Bu kismi etki 6rneklerinin yanyana kiyilar arasindaki sinir-

landirma davalar1 olmasi da dikkat gekicidir.

Her iki devletin anakaralara kiyilarinin ortasinda adalar bulundugu za-
man, igtihat karasular1 simirlandirmasi kismi olmasi durumunda igtihat,
karasular1 sinirlandirmasi durumu olmasi ve ikisi de anakaralar arasi orta
hattin yakinindaki adalarmn birbirini telafi ederek kullanilmasi 6rnekleri
disinda ortadaki adalara hicbir etki tanimaz. Eritre/Yemen Tahkiminde
yaklasik olarak anakaralar arasinda bulunan Jabal al-Tayr ve Zubayr
adalar1 anakaralar arasi esit uzakligi hi¢ degistirmez; anakaralar arasi
orta hattin tam Uzerinde olan Zugar adas1 sadece karasularin1 koruyacak
kadar etki yapar ve Hanish adalar ise, karsisindaki Eritre kayaliklar ile
aralarinda bir karasular1 smirlandirmasi gercevesinde ele alinir™. Gi-
ne/Gine Bisso Tahkiminde Alkatraz adasi da, onun gibi yanyana kiyila-

rin s6z konusu oldugu Banglades/Myanmar Davasinda St. Martin adasi

8 Gine/Gine Bisso Tahkimi, para. 95, 98.
™ Libya/Tunus Davasi, ICJ Reports 1982, s. 18, para. 79, 120.
> Eritre/Yemen Tahkimi Il. Safha, para. 147, 125, 128, 149, 153, 161.
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da karasularmi koruyabilmekten baska higbir etki yaratmaz’®. Bah-
reyn’in ana kiyilar1 ile Katar’in tam arasindaki Qit’at Jaradah bu “6nem-
siz olusumun orantisiz etki yapmamasi i¢in” Zugar veya Alkatraz veya
St. Martin kadar etkiye sahip olamaz, simir ¢izgisi bunun karasularimi
keser’’. Nikaragua/Honduras Davasinda Honduras’a ait Babel Cay, Port
Royal Cay, South Cay ve Savanna Cay ile Nikaragua’ya ait Edinburgh
Cay, anakara kiyilarinin olusturdugu ag1 ortayi ile belirlenen smirin tam
lizerinde yer alirlar. Sanki hepsinin tam etkisi varmis gibi goriiniir’® an-
cak aslinda bu kiglicik kum olusumlarin anakara ile degil, yine ayni
kendine benzeyen bir bagkasi ile arasinda sinirlandirma iligkisi olacak
sekilde karsilikli bulunduklarina dikkat edilmelidir. Yani aslinda anakara
ile yarisan ada degil, ayn1 kendi gibi konumda ve ebatta ada ile yarisan

ada kiyis1 s6zkonusu olup, birbirlerinin etkisini telafi etmektedirler.

Adalarin, ait olduklar1 devletin kiyilarindan ziyade diger devletin kiyila-
rina daha yakin olduklari durumlarin en iyi 6rnegi Mans Denizi Tahki-
mindeki Mans adalaridir. Hakem Heyeti bu adalar1 sadece “Mans orta-
sindaki ortayin ‘yanlis tarafinda’ olmakla kalmayip cografi olarak Birle-
sik Kralliktan tamamen ayr1” adalar olarak degerlendirerek’® Fransiz kita
sahanliginin iginde, karasular1 genisligi ile smirli cep bolgelere kapatir.
Yanlis veya dogru tarafi belirleyen ¢izgi, anakaralarin esas alindigi nok-
talardan cizilen bir esit uzakliktir. Bu tlir cep bolgenin diger d6rnegi Qui-
tasuiieo ve Serrana kum banklaridir. Bunlar, “daha blylik Kolombiya

" Gine/Gine Bisso Tahkimi para.111, Banglades/Myanmar Davas, para. 318.

" Katar/Bahreyn Davasi, para. 219.

8 Bu goriis i¢in bkz. Tanaka, s. 216.

7 Mans Denizi Tahkimi, para. 199.
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adalarindan hatir1 sayilir uzakliktaki bir mesafede yer alan kiguk, izole
olusumlarin sinir Uzerinde orantisiz etkisi” olmamasi i¢in Nikaragua’nin
kita sahanhigi ve MEB icinde cep bolgelerde birakilmistir®®. Yukarida
ileri stiriildiigti Gzere, bu adalar Kolombiya anakaras1 olmamakla birlikte
simirlandirmadaki ana kiyilar1 oldugu, etkilerinin de bu sebeple zaten
normalde beklenecek olandan daha da fazla olabilmistir. Daha da kiicuk
olusumlarin bu adalar gibi etki gostermesi tasvip edilmemistir. Diger
yandan, Katar/Bahreyn Davasinda Hawar adalari, esit uzaklik cizilirken
tam etkiyle degerlendirilmistir. Fakat bu durum, kendi devletinden uzak-
ta ve diger devletin yakinindaki adalarin etkisinin siirli oldugu énerme-
sini ¢lritmez zira Hawar adalar1 hem sadece karasularinin sinirlandiril-
dig1 alanda etki gostermektedir hem de bu kadar dar bir alanda alternatif
¢cOzUm, Katar karasularimin icinde Bahreyn karasularindan olusan cep
bolgelerle sonuglanacaktir. Boyle bir ¢6zim deniz icinde deniz tlkesi
olmast durumunu doguracag gibi, “cok karmasgik bir siirlandirma ¢iz-

gisine” yol acacaktir®

. BOyle komplikasyonlarin olmayacag: Bengal
Kdorfezinde ise, yanyana iki devlet arasinda siirlandirmada ait oldugu
Banglades’ten ziyade Myanmar’a yakin olan St. Martin adasi, 6l¢isu,
nufusu ve ekonomik énemi gayet buylk olmasina ragmen kita sahanligi
ve MEB sinirlandirmasinda esit uzaklik (izerinde hicbir etki taninmaya-
rak sadece karasulart genisligini koruyan bir yari-cep bdlgeye kapatil-

m1§t1r82.

80 Nikaragua/Kolombiya Davasi, para. 238.

Katar/Bahreyn Davasi, para. 221. Karasularimin birbirine cep bolgelerle igice
girmesi Eritre/Yemen Tahkiminin II. Satha yargisinda da reddedilmistir (para. 155-
159, dzellikle 157).

8 Banglades/Myanmar Davasi, para. 151, 309, 318, 337.

81
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Ozellikle bu son (¢ &rnegin benzerlikleri ve farkliliklari, igtihadin ada-
larla ilgili uygulamalarina iligkin yol gosterici bazi ilkelere daha varma-
ya imkan verir. Banglades/Myanmar Tahkiminde de teyid edildigi (ize-
re®, adalarin (sadece kaya bile olsa®*) karasular1 haklari, diger devletin
kita sahanlig1 veya MEB haklar karsisinda korunmaktadir. ki devletin
karasularinin smirlandirilmasi durumunda ise adalarin etkisini sadece
ada olmalar1 sebebiyle kisitlamamaktadir. Karasularinin smirlandirmasi-
nin da ifade ettigi cografi baglamda, yani dar mesafelerde, kii¢iik adalar
bile tam agirliga sahip olsa da, karasularinin 6tesinde, kita sahanligi ve
MEB smirlandirmasinda durum degismekte, adalar anakara karsisinda
cok daha dezavantajli bir duruma gecmektedir. Ornegin, “kita sahanligi-
nin genisliginin nisbeten miitevazi ve, hakkaniyete gore ayarlama imka-
ninin buna mukabil 6lciide az oldugu”® Mans Denizinde, meskun ve
Ozel politik statlisi olan Mans Adalar1 sadece karasularmi koruyan cep
bolgeler icinde birakilmigtir. Hakem Heyeti’nin, gidermek igin adalar
cep bolgeye kapatmaktan baska yol gormedigi hakkaniyetsizlik, adalarin
esas alinsalardi esit uzaklik gizgisinde yapacaklari sapmadir. Mesafeler
darken adalarin etkisinin ¢ok kisitli olacagi, daha genis oldugunda ise
etkilerinin daha rahat degerlendirilebildigi Nikaragua/Kolombiya Dava-
sinda teyid edilir. Kolombiya adalarinin cep bolgelerde kapatilmamasi-
nin gerekcesi, mesafenin Mang Denizinde oldugu gibi 7 nm degil 65 nm

olmasidir®®.

8 Bangkades/Myanmar Davasi, para. 169.

8 Nikaragua/Kolombiya Davasindaki Quitasufieo ve Serrana gibi.

8 Mang Denizi Tahkimi, para. 201.

8 Nikaragua/Kolombiya para. 198, 231. UAD ayrica Mans Denizi’ndekinden farkl
olarak burada Kolombiya adalarinin anakaralarinin olmadig1 bir durumda tek hak
kaynag1 olduklarini da belirtir. (ibid.).
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Sinirlandirma alaninin sadece darligi degil, yari-kapali bir deniz olmasi
da adalarin etkisini kisitlayic1 bir durumdur. Adanin etkisi (hem esit
uzaklik cizgisine yapacagi etki hem de bunun sonucunda gereken di-
zeltmeler) adanin “genel cografi cercevedeki”®’ yerinden de etkilene-
cektir. Ornegin “Malta’nin yari-kapali bir denizde nisbeten kiigiik bir
olusum olarak goriildiigii genel cografi ¢ergeve” bagimsiz bir devlet dahi
olsa adanin® anakaraya gore etkisinin azaltilmasima yol agmistir. Dikkat
edilirse sinirlandirma alaninin darhigi sadece rakam olarak degerlen-
dirmemis, Olcek buyltulerek, genis bir etki ile ele alimmistir. Yani kendi
basina bagimsiz bir devlet olan Malta bile biylk 6lgekte bakildiginda

Orta Akdeniz’de “kiiciik bir olusum™®° olarak goriilebilmektedir.

Bu tespitleri, bizzat devletlerin kendi aralarinda yaptiklari sinir anlagma-
larinda adalarina atfettikleri agirlik ve etkinin incelenmesi ile de teyid
edebiliriz. Adalarin sinirlandirma tizerindeki etkisinin degerlendirmek ve
tasnif etmek icin bir ayrim, adanmn konumunu dikkate almaktir®.
1993’te yaymlanan koleksiyonda sinirlandirma anlagmalarin1 degerlen-
dirirken Bowett de adalarin konumuna gore bir tasnif yaparak su sonug-

lar1 tespit eder: Adalarin tek basina hak kaynagi olmasi halinde anlagma-

8 Libya/Malta Davasi, para. 73.

UAD burada, bir ada ile anakara arasinda ¢ogunlukla olabilecek kiy1r uzunluklari
rafkindan bahsetmemektedir. Bu 6zellik, “ve ikinci olarak, Taraflarm ilgili
kiyilarmin uzunluklar1 arasindaki biiyiik fark™ olarak ayrica belirtilmistir (para. 73,
vurgu eklenmistir).

8 Para. 69.
90

88

Diger yontem, adalarin sonug iizerindeki etkisini dikkate almaktir, ki asagida bu
acidan da yapilan bir tasnife deginilecektir. Bu yontem, mahkemelern izledigi yol
ile digeri de vardig1 sonugla karsilagtirma yapmaya imkan verir.
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larda daha agirlikl1 rol oynadiklar1 goruliir®. Anakara ile birlikte bulun-
dugundaysa ada veya adalari, (Gi ne/Gine Bisso Tahkiminin tasnifine
cok benzeyen bir sekilde) kendi anakarasina yakin, sinirlandirmaya konu
ana karalarin ortasinda ve, kendi diger devletin anakarasina daha yakin
olmak Uzere Ug ayr1 durumda inceler. Ait olduklari devletin anakarasina
yakin konumdaki adalar olan sinirlandirma anlasmalarinin besinde, ada-
larin etkisinin ele alinmasimi gerektirmeyen bir metodun uygulandigini
ve bu anlagsmalarin tamaminin yanyana kiyilar arasindaki sinirlandirma-
lar oldugunu tespit eder®?. Aidiyet tartismalarina bagh olarak adalarin
g0z ard1 edildigi yedi anlasmay1 da ayirdiktan sonra, diger anlasmalarin
kendi anakarasina yakin adalara verdigi etkinin tam etkiden, gesitli sekil-
lerde kisitlanan veya azaltilan etkiye bir yelpazede oldugu gorullr. Bun-
larin tekrarma gerek olmamakla birlikte, bu kapsamli ¢aligmanin bazi
tespitlerini vurgulamak yerinde olur: “Bir¢ok vakada, tam etkinin kabul
edilmesi, her iki tarafin da kiymin agiginda adalar1 olmasi sebebiyle bir-
birlerini telafi ettigi algisina dayali goriinmektedir.”%. Bu telafi etkisinin
sadece, 1975 tarihli Hindistan — Maldivler anlasmasi** gibi karsilikli
kiyilar arasinda degil, 6rnegin 1976 ve 1978 tarihli ABD — Meksika an-
lagmalarinda oldugu gibi yan yana kiyilar arasinda da rol oynadigi da

gorilir®. Inceleme, adalarin, esit uzakhik kullamldiginda taraflardan

%L Bowett, IMB, s. 132.
%2 Bowett, IMB, s. 135. Ayrica bunlara Libya/Tunus Davasinda Jerba adasi ve
Gine/Gine Bisso Tahkimini de ekler (ibid.).

9% Bowett, IMB, s. 137-8.

% Charney, J. I. - Alexander L. M. (ed.): “International Maritime Boundaries”, C.II,
1993, Martinus Nijhoff, s. 1389-1399.

% Charney, J. I. - Alexander L. M. (ed.): “International Maritime Boundaries”, C.1,
1993, Martinus Nijhoff, s. 427-445.
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birine avantaj saglayacak olmasi halinde ise ya baska bir metodun tercih
edildigini, ya da alt1 anlasma orneginde ve Mans Denizi Tahkiminde
Scilly adalar1 ile Maine Korfezi Davasinda Seal adasinda oldugu gibi,

adalarm esit uzaklik gizgisine etkisinin azaltildigini tespit eder®®.

Ilgili bolgede, ait olduklar: devletin anakaras: ile birlikte yer alan ve ko-
num olarak iki tarafin kiyilarmin ortasinda bulunan adalarin etkisine
gelindiginde, incelenen anlasmalarin arasinda adalara esit uzaklik igin
tam etki verenlerinin oldugu da gorilir. Ancak bu tam etkiyi agiklayan
baz tespitler de yapilmistir: Ornegin, Danimarka — isve¢ Anlasmasi’nin
Danimarka adalarina tam etki veren kesimindeki alan “ug¢suz bucaksiz
olmasa da, oOzellikle dar da degildir”. Venezuela’ya ait olan fakat hak
kazandirici niteligi bile tartismali olabilecek Aves adaciginin, hem ABD
hem de Hollanda ile anlagsmalarda tam etki yapsa da hem, kars1 kiy1 145
nm mesafededir, hem de bu muamelenin sebebi adalara tam etki veril-
mesinin ABD’nin genel politikas1 olmasidir®’. Adalarm tam etkisinin
kimi zaman cografyadan ¢ok daha baska sebeplerden 6tiri olabilecegi-
nin teyidi yine Aves’in, tam etki yapmasina gore hesaba katilmasina razi
olurken Fransa’nin kaygisinin aslinda Pasifikteki Fransiz adalarina ayni
muameleyi istemesinin olmasinda bulunabilir®®. Adalarin — hele de bek-
lenmeyen sekilde ve cografi kosullarin disindaki politik kaygilarla — tam
etkisinin Gglncu devletler agisindan kabul edilmemesi, hi¢ sasirtic1 de-
gildir. Nitekim Antigua & Barbuda, St.Kitts Nevis, St. Vincent Grenadi-

nes Aves adasinin kita sahanligi ve MEB haklari ilaninda kullanilmasini

%  Bowett, IMB, s. 139.
9 ibid., s. 142.
9%  Pprescott: The Trouble with Islands, s. 35.
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protesto etmistir®®. Yani aslinda bu uygulamadan evleviyetle etkilenecek
komsu devletler — ki ada devletleridir ayn1 zamanda — agisindan dahi

ileri stirilemeyecektir.

Ortadaki adalarin kisith etkisinin, artik kural olarak yerlestigini ileri su-
rebilmeye imkan veren bir érnek, Isve¢’in Baltik Denizindeki iki adasi-
nin durumudur. 1988’de Isve¢ ve Sovyetler Baltik denizinde sinirlan-
dirmalarini® yaparken Isveg’in 3184km2 biiyiikliigiindeki ve 60 bin
uzeri nifuslu Gotland adasina ve (izerinde sadece bir park olan 44km2
biiytikligiindeki Gotska Sandon adasina azaltilmis etki tanimistir. An-
lasma, Isve¢’in tam etki tanmmasi goriisii ile SSCB’nin adalara 12 millik
cep birakilarak anakaralar arasi esit uzaklik ¢izilmesi goriislerini, tartis-
mal1 bélgede farkin yiizde 75°in Isveg’e vererek uzlastirmistir. Bu politik
bir uzlasiyr saglamanin bir unsuru o sirada ayr1 bir balik¢ilik anlagmasi
ile, Isveg’in aldig1 yiizde 75 orami ile aym miktarda balik¢ilik hakkimi bu
alanda Sovyetlere tanimasi, karsiliginda Sovyetlerin alaninda kendi ba-
likgilar1 icin hak elde etmesidir'®. Ancak esas dikkat cekici olan,
SSCB’nin dagilmasindan sonra Estonya ile Isveg, ayni koordinatlar: esas
alan bir anlasma yapmuis, fakat bu defa Isvec¢’e Gotland adas1 gibi bilyiik
bir ada i¢in bile azaltilmis etkinin karsilig1 bir balik¢ilik hakki tartisma

konusu dahi olmamigtiri®,

9 ibid.

100 Charney, J. I. - Alexander L. M. (ed.): International Maritime Boundaries, C. I,
1993, Martinus Nijhoff, s. 2057-63.

101 Bowett, s. 143.

192 Franckx, E.: “The 1998 Estonia-Sweden Maritime Boundary Agreement: Lessons
to be Learned in the Area of Continuity and/or Succession of States”, Ocean Deve-
lopment & International Law, C. 31, 2000 s. 269 -284, s. 273.
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Egemenligi altinda oldugu devletten ziyade diger devlete daha yakin
olan adalarin — yani “yanlis taraftaki” adalarin — s6z konusu oldugu an-
lagsmalar1 inceledikten sonra Bowett, “bu kategorideki durumlar icin be-
nimsenen ¢ozlmlerin gesitliligi g0z Onlne alininca, genel sekilde uygu-
lanabilecek bir ‘norm’ tespit etmek neredeyse imkansizdir” sonucuna
varir. Ancak bahsettigi ¢esitliligin, “yakinlik, buyuklik, siyasi ve eko-
nomik statli ve genel politika” gibi olaya dair gesitlilik oldugunu belirtir
ve bazi devletlerin “yakinindaki adalara tam etki politikasi izlemesinin,
bu politikadan herhangi bir sapmanin bagka bdlgeler icin tasiyacag: an-

lam yiiziinden” oldugunu tekrar eder'®,

Bowett’in incelemesini 2005°te glncelleyen Prescott ve Triggs, deger-
lendirmelerini adalarin yerine gore degil anlagma ile tesis edilen smir

104~ Adalarin sinirlandirma-

cizgisi Uzerindeki oynadigi role gore yaparlar
da tam etki yaptiklari anlagmalar1 inceledikten sonra, bu anlagmalarin
tamaminin karsi karsiya kiyilar arasinda olduklar1 gibi, anakaralari ile
birlikte bulunan adalarin da ya anakaraya yakin ya da iki tarafa da belir-
gin bir avantaj saglamayacak konumda oldugu ve orta hattin oldukga
diizgiin bir ¢izgi olarak ortaya ¢iktigini tespit ederler'®. Yine adalarin
s0z konusu oldugu yedi anlasmada ise esit uzakligin kullanildigi ama
mutlak esit uzaklik kisa mesafede hattin yoniini sik sik degistirecegi igin

diizgiinlestirmeye yonelik sadelestirmeler yapildigi goriilmistiir. Pres-

103 Bowett, IMB, s. 147.

104 prescott ve Triggs, IMB C. V. Bu ydntem daha eski tarihli iki kapsaml1 incelemede
de kullanilmustir: Summons, C. R.: The Maritime Zones of Islands in International
Law, Martinus Nijhoff, 1979; Jayawardene, H. V.: The Regime of Islands in Inter-
national Law, Martinus Nijhoff, 1989.

105 prescott ve Triggs, IMB, C. V, s. 3249.
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cott ve Triggs, devletlerin “sonucu hakkaniyetli gérindigiinde esit uzak-
Iig1 kullandiklarini, ... idari kolaylik olmasi icin ... her iki tlkenin de
kiyisindaki bazi esas noktalarin1 veya sinirin doniis noktalarinin bazilari-
n1 gozardi ederek basitlestirdiklerini” g6zlemledikten sonra su 6nemli
sonuca baglarlar: “tiim bu vakalarda basitlestirme slreci Ulkelerin hig
birisinin digerinin pahasina genis alanlar1 kazanmamasimi saglayacak

sekilde tasarlanmugtir.”*%,

Adalarmn bir kismimin gézardi edildigi 10 anlasmanin yedisinin, “orta hat
cizildiginde Ulkelerin birine biylk bir avantaj saglayan bir ada” ile ilis-
kili oldugu gorilmektedirt®’. 11 anlasmada ise tim adalarin ya gozard:
edildigi ya da etkisinin kisitlandig: tespit edilmistir'®®. Tim bu anlasma-
lara bakildiginda ise “1993’den bu yana ezici miilahazanin, adalara tam
etki tamimanin kars1 karsiya veya yan yana devletlerin arasindaki orta
hatt1 saptirdigi durumlarda, bu adalarin rolinun itidal ile ele alinmasi

oldugu” gorilmektediri®,

Boylece, aslinda adalarin etkisinin devletlerin arasindaki anlagsmalarda
da ictihattakine benzer sekilde degerlendirildigi anlasilir: adalar, cografi
olarak diger devletin aleyhine belirgin bir sapmaya yol agmadiklar sure-
ce, herhangi bir kiyidan farksiz ele alinmaktadir; buna anakara gibi etki
demek de, tam etki demek de mumkiindir. Ama aslinda ayirdedici olan

unsur sapmaya yol agip agmadigidir. Sapmanin varligi da adalarin hesa-

106 prescott ve Triggs, IMB C. V, s. 3252.
107 prescott ve Triggs, IMB C. V, s. 3254.
108 jbid, s. 3255-3259.

109 ihid, s. 3277.
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ba katilmadig1 bir esit uzakligin ¢ikardigi sonug ile karsilastirma yapila-

rak belirlenmektedir.

Nitekim bu, igtihadin orantililiga hakkaniyete uygun sonuca ulasilip ula-
stlmadiginin denetlendigi nihai 6lcut olarak verdigi blyik énem ile de
ortiismektedir. Zira, adanin sapma yaratmasi, esit uzakligi taraflardan
birine digeri pahasina saptirmasi anlamina gelmektedir ve tam da bu
durumlarda i¢tihadin adalarin etkisini, 6zel durum kabul ederek, kisitla-

dig1 goralurtte,
VI. EGILIMLERE DAIR BiR TESPIiT DENEMESI

Deniz alanlarimin sinirlandirilmasinda, ister yargi yoluna bagvurulmus
olsun ister taraflar arasinda dogrudan muzakere konusu olsun, adalarin
varligi tartismayi arttiran bir unsur olmustur. Her ne kadar ¢ok farkli ve
cesitli sekillerde diizenlemeler ve sonuclar igerseler de, adalarin,
BMDHS m. 121(3) uyarinca kaya olmalar1 hali disinda hak kazandirici
sifatlarinin kisitli olmadigr gorulir. Ancak bu kazandirdiklart haklarin
diger bir devletin kiyilarmin haklar ile yaristigi durumlarda yani sinir-
landirmada ne kadar korundugu farkli bir hukuki konudur. Sinirlandir-
mada adalarin etkisine iliskin olarak gerek ictihat gerekse anlasmalar ¢ok
cesitlilik arzetse de anakaralar veya ana kiyilardan daha az etkiye sahip
olarak degerlendirildikleri de goérilir. Elbette, bu “daha az etki” hak
kazanmalarindan kaynaklanan bir noksanlik olmadig: i¢in mutlak da

degildir. Dolayisiyla adalarin etkilerinin ne zaman, ne kadar azaldigiyla

110 Sapma ve orantililik arasinda iliskiye dair rnegin bkz.: Mans Denizi Tahkimi, para.
100; Katar/Bahreyn Davasi, para. 219, 246.
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ilgili kesin kurallardan bahsetmek mumkiin degilse de, bazi genel egi-

limleri hissetmek de mimkinduir.

Adalar smirlandirma alaninda devletlerinin yegane hak kaynagini olus-
turduklarinda, anakaralari ile birlikte yer aldiklar1 bir durumda yapacak-
lar1 etkiden daha baskin bir rol oynamaktadir. Rakip kiy1 anakara dahi
olsa yegane hak kaynagini olusturan ada, ada olmasi sebebiyle kategorik
farklilik gostermemektedir. Ancak, bu durumda da kiy1 uzunluklar: ara-
sindaki fark veya kapatmama ilkesi gibi, sinirlandirmada dikkate alinan
diger ilgili durumlar sebebiyle bu haklarinin nisbeten kisitlanarak sinir-
landirildig: goralur. Smirlandirma zaten iki devletin de adalari vasitasiy-
la hak kazandiklar1 bir alanda oldugunda, ¢ok kliciik okyanus ortasi ada-
lart dahi herhangi bir kiyidan farksiz bir rol oynayabilirler; sinirlandirma
metodu esit uzaklik ise tam etki gosterirler. Iki adanin etkisinin birbirini
“telafi” etmesi, sadece yegane hak kaynagi iki ada icin degil, anakaralari
ile birlikte yer aldiklarinda da adalarin rollerini arttirmaktadir. BOylece
anakaralarindan uzakta olduklarinda dahi birbirini telafi eden rakip ada-

larin tam etki ile kullanildiklar1 da goruldr.

Anakaralari ile birlikte yer aldiklarinda adalarin etkisi, kendi anakarala-
rina ve diger devletin kiyillarina gére konumuna gore farklilasan etki
gosterirler ve bu konumlari sebebiyle (genellikle tercih edilen) esit uzak-
lik ¢gizgisi Uzerinde yarattiklar etkiye gore degisir. Ada kendi anakarasi-
nin yakininda oldugunda esit uzakliga tam etki veya daha agirlikli bir
etki yaparken, iki devletin ana kiyilariin ortasinda bir konumda bulun-
dugunda sadece karasularin1 korumasini saglayacak kadar bir etki tani-

nip daha fazla bir etki atfedilmemektedir. Sinirlandirma alaninda anaka-
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rast ile birlikte bulunan ada “yanlis tarafta” ise, yani kendi devletinden
ziyade diger devlete yakin ise, diger devletin kiyilarina yakinligi 6lcu-

stinde azalan bir etkiye sahip olmaktadir.

Burada, etkilerinin kisitlanmasina yol acan unsur, esit uzaklik Uzerinde
yarattiklar1 sapmadir. Elbette kiicik adalarin biyuk sapmaya yol agmasi
orantili bir sonuca ulasmaya da aykir1 olacagindan kabul edilmeyecek,
bunlarin etkisi gozard: edilecektir. Ancak bu sadece kuguk adalar ile
simirli olmayabilir. Diger devletin aleyhine sapma ne kadar buyikse,
adanin bu sapmay1 mazur gosterecek kiyr uzunlugunun ve éneminin de
blyuk olmas1 gerekecektir. Hatta diger devletin “kollarinin i¢inde” de-
necek yakinlikta bir adanin veya adalarin yaratacagi muazzam etki, s6z
konusu adalarin yari-bagimsiz statiide ve 6nemli meskun adalar olmasi
ile dahi mazur gosterilemeyebilir ve bu adalarin etkisi gézard: dahi edi-

lebilir.

Etkisinin orantisiz ve dolayisiyla hakkaniyete aykiri oldugunu belirle-
mek acisindan “kiiciik” adadan bahsedilse de aslinda kiicUklik de her
zaman mutlak bir Ol degildir. Elbette, objektif olarak kiguk olarak
tanimlanacak adalar da vardir. Bunlarin etkilerinin, BMDHS m.121(3)
tanimi uyarinca kaya oldugu zaman hak kazandirici sifatlarinin dahi ka-
bul edilmemesine kadar varan kisitli etkilerinin olduguna dair 6rnekler-
den yukarida bahsedilmistir. Ancak kuciik ada, orta buyuklikte ada,
Onemli veya Onemsiz ada gibi tanimlamalar, ayn1 “birincil kiy1” veya
“ikincil kiy1” gibi, insanlarin atfettigi degerlerin yansimasidir't, Kuguk-

lugii veya biiyiikliigii yani 6lglsu aslinda yarattig1 sapmay1 mazur goste-

11 Maine Kérfezi Davast, para. 36.
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rip gostermedigine gore degerlendirilmelidir. Yani bu incelemede, etki-
sinin azaldig1 6ne sirilen kiclk ada tanimi aslinda 6l¢u degil 6lcek me-

selesidir denebilir.

Adalarin etkisinin azaltilmas1 yontemleri de ¢ok cesitlidir. Bunlar, ada-
nin tamamen g6z ardi ederek siirmn ¢izilmesi, kiy1 cografyasina bagh
bir yontem kullaniliyorsa “yarim-etki” taninmasi yani etkisinin azaltil-
mas1 Ve cep bolgelerin ya da yari-cep bdlgelerin iginde birakilmasidir.
Hangisinin tercih edilecegine iliskin bir kuraldan bahsetmek miimkin
goriinmese de ayarlama yapma imkanlarin1 kisitlayan sekilde dar sinir-
landirma alanlarinda, tercihin anakara lehine olan dizenlemeden yana

kullanildigi da goralir.
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ABSTRACT

According to a study conducted in 2009, 39% (approximately 168) of
the 427 potential maritime boundaries of the world have been delimited
officially’. Islands play a role in almost half of the remaining boundaries
and 30 to 40 of these boundaries are correlated with sovereignty prob-
lems?. When international jurisprudence consists of 12 ICJ judgments, 2
ITLOS judgments, 12 arbitratal awards (since 1909 Grisdabar-
na)including the South China Sea Arbitration, 2 Conciliation Commis-

sion decisions, and 1 federal arbitration. However, it becomes difficult to
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make generalizations about the issue in the title of this study when the
political-geographical diversity of the islands is added on top of the vari-
ety of situations that require delimitation. Although it is not possible to
make mention of absolute rules, it is possible to observe certain tenden-
cies. After a brief assessment of the rules regarding the maritime delimi-
tation below, the effect of island in delimitation will be evaluated from
several aspects. First of these the consideration of islands in the event of
an "agreement between parties” as it is always given priority by both the
treaty law and the customary law. Later, it will be addressed whether
islands' maritime entitlement properties are different from the properties
of the mainlands. As delimitation can be performed in an area in which
two states have competing claims, a difference in this respect would re-
sult in the islands having limited ex novo rights, thus having effects.
Lastly, the effects of the islands will be tried to be classified with regard
to their geographical positions and sizes, and the determining - though
not possible to call rules but - tendencies will be tried to be distin-

guished.

Keywords: Maritime Delimitation, Islands, Delimitation Methods, Spe-

cial Circumstances, Relevant Circumstances.

**k*k

I. THE LAW OF MARITIME DELIMITATION

As the conventional law both the 1958 Geneva Convention on the Terri-
torial Sea and the Contiguous Zone and the 1982 Convention on the Law

of the Sea (UNCLOS) anticipate the application of equidistance unless
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the special circumstances require otherwise regarding the delimitation of
the territorial sea®. For the delimitation of the continental shelf, the 1958
Geneva Convention on the Continental Shelf anticipates equidistance in
the absence of an agreement and unless the special circumstances en-
force another majority right*. UNCLOS on the other hand, in its Articles
76 and 83 mentions the making of an agreement for achieving an equita-
ble solution in both delimitation of the continental shelf and the delimi-
tation of the exclusive economic zone (EEZ). This amendment in the
conventional law can be considered as a reflection of the fundamental
norm that the jurisprudencedeveloped expressing the customary law.
This fundamental law is expressed by the International Court of Justice
as "the application ofequitable criteria and by the use of practical meth-
ods capable of ensuring,... an equitable result”">. However, this "result
oriented equity approach™ of the decisional law has transformed into
"equity subject to correction" approach in time®. Considering that this
second approach would be in accordance with prima facie equity, it is
applied by starting with a line drawn pursuant to the equidistance princi-
ple, and correcting this line if required by the special circumstances, and
lastly with the phase of controlling whether the corrected equidistance
line achieved an equitable solution, i.e. whether there is a great dispro-

portionality between the delimited maritime areas.

3 Respectively Article 12 and Article 15 (respectively 516 UNTS 205 and 1883
UNTS 3).

4 Article 6, (499 UNTS 311).
5 Gulf of Maine Case, ICJ Reports 1984, pp. 246, para. 112.

Tanaka, Y.: “Result-oriented equity approach” and “corrective-equity approach”,
The International Law of the Sea, 2015, Cambridge, 2nd edition, pp. 207.
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Even though the tribunals still emphasize that the equidistance rule is not
compulsory’, it is seen that they deviate from this method only in case of
impracticabilities such as convex coast structure® and one of the reasons
for this routine to form is the appeals regarding the drawing of a single
boundary delimiting all zones. In other words, not only the conventional
law and the customary law, but also the delimitation of the territorial sea

and continental shelf/EEZ have been assimilated®.

This optional state of equidistance seems to have ended the role of the
islands at the beginning of the delimitation process with regard to deci-
sional law, i.e. their role in determining a method sufficient to achieve
an equitable solution®®. In addition, the structure of equidistance de-
pendent on the coast geography renders the issue of how the prominent

geographical features such as island would be construed a determinant

7 For instance, 2006 Barbados/Trinidad and Tobago Arbitration, RIAA, Vol. XXVII,
2008, pp. 147, para. 306.

8 For instance, 2007 Nicaragua/Honduras Case, mentioned equidistance as the "gen-
eral rule" even when enforcing using the bisector of the angle formed by the coasts
(ICJ Reports 2007, pp. 659, para. 281).

® It can be argued that this tendency has started with the 1993 Jan Mayen Case in
which the continental shelf and the fishing zone were delimited together (ICJ Re-
ports, 1993, pp. 38) and settled with the 2001 Qatar/Bahrein Case in which the terri-
torial sea is included, and in which it was acknowledged that the UNCLOS provi-
sions reflected the customary law (ICJ Reports, 2001, pp. 40). The ICJ repeated the
same determination, by mentioning the Qatar/Bahrein Case, in the 2007 Nicara-
gua/Honduras Case, 2012 Nicaragua/Colombia Case (ICJ Reports, 2012, pp. 624,
para. 139) and 2014 Peru/Chile Case (ICJ Reports 2014, pp. 3, para. 179) although
Nicaragua and Peru were not parties to the UNCLOS.

10" For instance, in the Guinea/Guinea-Bissau arbitration, the Arbitral Tribunal opted
for a geographical method based on the general direction of the coast instead of
equidistance, with the opinion that the coasts of both parties, including the islands,
are in a concave relation to each other, and this situation would restrain Guinea's
maritime areas in between its neighbors' maritime areas (ILM 1986, Vol. 25, pp.
251, para. 111).
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one. The island play role in two phases. The first one is their role in the
determination of the relevant coasts. It can be seen that the decisional
law uses the islands as well as the mainland, of which they are a part, in
drawing the equidistance line while determining the relevant coasts!.
Naturally, it is without doubt that the islands are relevant coasts on the
condition that they are the only source of right facing the delimitation
area of the state they belong. However, it is seen that they are given ef-
fect by substantially limiting their rights competing with the mainland*?.
This situation is the second role of the islands in delimitation, i.e. the
effect they pose on the provisional equidistance line drawn at the begin-
ning. A feature being categorized as an island, instead of a rocks or low
tide elevation, i.e. capacity for maritime entitlement, does not mean that
it would have full effect. When the effect it would have on the equidis-
tance line drawn initially, while it is possible that the effect of some is-
lands used as a base in drawing this line could be limited, the islands
which were not used as base in the drawing of this initial line are given
limited or zero effect. For instance, in the Tunisia/Libya Case, the Jerba
Island was totally ignored by the application of a method that was not
dependent on the coast shape, and the Serpent Island did not play a role
in the drawing of the equidistance line in the Romania/Ukraine case. In
the English Channel Arbitration, the Channel Islands belonging to the
United Kingdom were enclaved in the French continental shelf. In the

Nicaragua/Honduras case, four islets of Honduras affected the delimita-

11 For instance, Dahlak archipelago, Kamaran island, 1998 Eritrea/Yemen Arbitration,
Phase II, para. 139, 151 (RIAA, 2006, Vol. XXII, pp. 335).

12 For instance, French islands in the 1992 St. Pierre and Miquelon Arbitration (ILM,
Vol. 31, 1992, pp. 1145), Colombia islands in the 2012 Nicaragua/Colombia Case.
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tion line with a bow of the territorial sea breadth; however, an equidis-
tant line was drawn in the short segment in which Nicaragua and Edin-
burgh Island were apart with a distance less than 24 nautical miles'2. In
the Bangladesh/Myanmar Arbitration, the Arbitral Tribunal gave a lim-
ited effect to the inhabited St. Martin island of Bangladesh just to pre-
serve its territorial sea on the account that it would cut the prolongation
of Myanmar coast, and it did not use this island in drawing the equidis-

tance line.**

Another matter concerning the islands is that their coast lengths are not
much. The difference in the coast lengths of the parties both are one of
the issues related to the delimitation and it affects the proportion that
would determine equity. Especially, when they compete with the main-
lands, the shortness of the coasts, rather than being an island, reduce the
effect of islands. The ICJ, considering this relevant situation, drew the
equidistance by 18 degrees of latitude up towards the coasts of the Re-
public of Malta®. In the Nicaragua/Colombia case, the tribunal adjusted
the equidistance line between Colombia's coast comprising of islands
lacking the prolongation towards the delimitation boundary of their
mainland and Nicaragua, in favor of the Nicaraguan mainland due to the
difference of coast lengths*®.

13 Ppara. 302, 320.
4 Bangladesh/Myanmar Case, ITLOS Reports 2012, pp. 4, para. 318.
15 Libya/Malta Case, ICJ Reports 1985, pp. 13, para. 68, 73.

16 Para. 229-235. However, the Council had the opinion that there was any situation
that required the deviation of the difference it had determined as 1:8:2 from the
equidistance method, and there was not any situation that required starting with the
enclave method as Nicaragua claimed.
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Il. ARE THE APPROACHES OF THE DECISIONAL LAW AND
THE INTERNATIONAL CONVENTIONS DIFFERENT?

The states frequently receive opinion during the negotiations conducted
to resolve the disputes between them!’. By making reference to rules of
law in the negotiations, it could be argued that the states are taking a
bearing of the solution that is thought to be obtained in the event of go-
ing to court!®. However, as the ICJ stated, "there is not a legal limit to
the remarks that could be taken by the states to ensure that they have
exercised an equitable method... the relative values to be given to differ-
ent remarks would change according to the circumstances of each
case."!°. Indeed, the 1974 Japan - the Republic of Korea agreement, as
an example that indicates that agreements are more flexible than the de-
cisional law, preferred to establish a joint-exploitation area in the disput-
ed area instead of delimiting the boundary due to the islands, of which
the effect is controversial, rather than their sovereignty?®. On the other
hand, what forces the Barbados/Trinidad and Tobago Arbitration to use

the equidistance method, even though the tribunal was rejecting that it

17 Brownlie, I.: Principles of Public International Law, 1990, 4th edition, Oxford, pp. 708.

18 For instance, the Polish Minister of Foreign Affairs Jacek Czaputowicz, in the press
conference, for the signing of the delimitation agreement with Denmark, stated that
"by conducting the negotiations in accordance with the UNCLOS and the related
decisional law, they resulted in an equitable solution". (emphasis added)
<http://um.dk/en/news/NewsDisplayPage/?newsID=B359C775-6EED-43E1-9AF1-
5E2D9300B4CF>, (Accessed on 6 November 2018).

1% North Sea Continental Shelf Cases, ICJ Reports 1969, pp. 3, para. 93.

20 Bowett, D.: “Islands, Rocks, Reefs and Low-Tide Elevations in Maritime Boundary
Delimitations”, Charney, J. - Lewis M. A. (ed.): International Maritime Bounda-
ries, C. 1, 1993, Martinus Nijhoff, pp.131-151, pp. 137 and 1057-1090 (IMB).
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was compulsory, was the "need for avoiding subjective remarks [re-

quired] the method in use to start absolutely to a certain extent."?.

It is seen in the state practices that the islands that could provide mari-
time entitlement are not always given full-effect. In a review in 1993,
conducted by the gathering of the delimitation agreements, it is found
that the equidistance is frequently used in the agreements between the
states, especially when the coasts are in an opposite relation. However,
"inequities are dealt with by the modification of the equidistance (selec-
tion of the baselines or partial effect)"; it is seen that equidistance is less
frequently used in adjacent coasts; and "another method used when it is
considered that the non-straight geographical situations cause inequi-
ty"?2. Since equidistance is a method applied depending on coastal ge-
ography, it is not surprising that the islands are among the aforemen-
tioned “irregularities” and "inequities". Indeed, again in this review,
Bowett assesses the effects of islands by examining the 78 delimitation
agreements, six of which followed the judicial decisions. According to
the author, the role the islands play varies with regard to factors such as
their distance from the mainland, their political statuses, their population
or self-sufficiency?®. Though, the decisional law does not acknowledge
the political and social statuses of the islands as relevant situations, and

2L Barbados/Trinidad and Tobago Arbitration, para. 306.

22 | egault, L. - Hankey, B.: “Method, Oppositeness and Adjacency, and Proportionali-
ty in Maritime Boundary Delimitation, Charney J. - Lewis M. A. (ed.): Internation-
al Maritime Boundaries, Volume I, 1993, Martinus Nijhoff, pp. 203-241, pp. 221.
The same remarks could be made again in 2005: Prescott, V. - Schofield, C.: Mari-
time Political Boundaries of the World, 2005, 2nd edition, Martinus Nijhoff, pp. 238.

23 Bowett, IMB, pp.131-161, particularly pp. 147.
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considers them with regard to the extent their geographical positions
affect the equidistance method. However, the decisional law certainly
makes this remark: in the event that the relevant coast of the state is
comprised solely of islands, even though the tribunal does not resort to
the limitation of rights?*, it limits their effect considering the difference
in coast lengths, and there is not any case that the tribunal has not con-
sidered the status of the islands, when they are appurtenant to the main-
land, with regard to the distortion they would cause. Presscot and Triggs,
who reviewed an additional 45 agreements in 2005, conclude that even
though the state practices are of a wide variety, they have exhibited a
similar development and the role of the islands are more moderate

now2>,

In the following section a remark will be made on the limited effects of
the islands and to what these effects depend on. Accordingly, the labels
of the islands vary with regard to their being a source of entitlement on
their own or being present with their mainlands, to the effect they would
pose on the application of a method based on coastal geography such as
equidistance (i.e. to their position, indeed), to their distance to the other
coast, and to their size. However, none of these should be considered
independently from the "general geographical context"?°. In other words,

not only the distance to the competing coast, but also how much possi-

24 See. the Libya/Malta Case, St. Pierre Miquelon Arbitration, Nicaragua/Colombia
Case to be addressed below.

%5 Prescott, V. — Triggs, G.: “Islands and Rocks and their Role in Maritime Delimita-
tion”, David A. C. - Robert W. S. (ed.): International Maritime Boundaries, Vol-
ume V, 2005, Brill, pp. 3245-3280, pp. 3277 (Prescott and Triggs, IMB Vol. V).

% Libya/Malta Case, para. 47.
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bility was allowed for the modification of the equidistance in a de-

limitation area could change the effect of an island.

1. 1S THE MARITIME AREA ENTITLEMENT OF THE IS-
LANDS DIFFERENT COMPARED TO THE MAINLANDS?

Before discussing the effect of islands in delimitation, the capacity of an
island for maritime entitlement where delimitation is disputed should be
considered, because this, in fact, is the prerequisite for starting delimita-
tion. Both Article 121(2) of the UNCLOS and the decisional law do not
see consider any difference between islands and mainlands in this re-
gards. However, during the Third UN Conference on the Law of the Sea,
remarks of Turkey, Romania and African countries regarding that their
island have limited capacity for maritime entitlement?’ were not totally
ignored. Pursuant to Article 121(3) of the UNCLQOS, rocks that do not
allow human inhabitation or that do not have distinctive economic lives
do not have continental shelf or EEZ entitlement. Even though this
"rocks" categorization was first done in Article 121(3), the ICJ stated
that Article 121 as a whole, i.e. the rocks constitute an exception to the
islands' capacity of maritime entitlement, is an indivisible regime that

passed over into the customary law?®.

However, the fundamental problem about the islands arises in the full
application of the definition. Could the human inhabitant be temporary

2 Nordquist, M. H. - Nandan, S. N. - Rosenne, S. ” (ed.): United Nations Convention
on the Law of the Sea 1982 — A Commentary, Martinus Nijhoff, 1985 (Virginia
Commentaries), Vol. I1l, pp. 332-334, 336.

2 Nicaragua/Colombia Case para. 139.
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or should be permanent? Should distinctive economic life - even though
the idea of economic life independent of humans does not seem possi-
ble- be complex enough to include the quality of trade or production??®
Or is human life, fed from outside, enough? As creating an artificial life
using the resources brought on the rocks from other regions of the coun-
try®® would mean changing the status, it would not be accepted®’. The
Iceland/Norway Conciliation Commission stated that the 380 km2 Jan
Mayen Island should be considered an island, the residency, comprising
of 25 people, as the staff of the meteorology station, on which could
only be sustained by the supplies and material send by ships32. However,
it is seen that the decisional law generally concludes without any direct
remark on the issue or made the delimitation in a way that it would not
require explicit consideration. For instance, the reason was not explained
for the placement of the 0.17 km2 Serpent Island of Ukraine, which is 23
nautical miles off the shore into a semi-enclave surrounded by only terri-
torial waters and for the exclusion® from the coastline from which the
joint boundary was established for the continental shelf and the EEZ,
which was drawn using the equidistance method. Is it because that a

2 A view in this aspect: R. Kolb, “L’interprétation de I’article 121(3), de la Conven-
tion de Montego Bay sur le droit de la mer”, (1994) 40 AFDI, pp. 906 as cited in
Tanaka, pp. 67.

30 2016 South China Sea Arhbitration, <https://pca-cpa.org/wp-content/uploads/sites/
175/2016/07/PH-CN-20160712-Award.pdf>, (Accessed on 17 July 2017), para.
509-510.

31 Bowett, D.: Legal Regime of Islands in International Law, 1979, Oceana, pp. 34;
South China Sea Arbitration.

32 Norway/Iceland Conciliation Commission Report, International Boundary Cases:
The Continental Shelf, Grotius, 1992, Vol. 1, pp. 685, pp. 803. The ICJ decided the
delimitation between Greenland and Jan Mayen, without questioning the island sta-
tus of Jan Mayen (Jan Mayen Case, ICJ Reports 1993, pp. 38).

33 Romania/Ukraine Case, ICJ Reports 2009, pp. 61.
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counter action would really deviate the initial equidistance line to result
in an inequitable solution or because it is accepted as a rocks? As the
same attitude was adopted for the St. Martin Island with a population of
7000 in the Bangladesh/Myanmar Arbitration, it becomes difficult to
decide whether it is relevant to entitlement or the effect on delimitation.

Of course, the coastal states continue to assert claims for maximizing
their maritime areas. Indeed, while an island, which does not have any
land within 400 nautical miles, would entitle 431.014 km2 territorial sea
and EEZ, it would entitle 1550km territorial sea if it is defined as
"rocks"3*. However, these claims do not always gain recognition. For
instance, Judge Bodislav Vuskas, communicated the rejection of Austria
of the EEZ proclamation arising from the Heard island (386 km2) and
the McDonald island (2.5 km2), and the rejection of France of the EEZ
arising from the Kerguelen archipelago (the whole archipelago sum 7215
km2) in the same region with separate statements®.

The only retreat regarding this issue is the modification of the fishing
zone proclamation by the United Kingdom arising from the Rockland
islands, by not basing on these islands but on the Shetland Islands, as the
it is a State party to the UNCLOS®.

34 gchofield, pp. 21.

% Respectively the Volga Case (Russia/Austria), ITLOS Reports 2002, pp. 4, State-
ment of the Vice President Vukas, para. 6. and Monte Confurco Case (Sey-
chelles/France) ITLOS Reports 2000, pp. 80, Statement of Judge Vukas, para. 3.
Although there is not any permanent inhabitation on the Kerguelen Islands, the sci-
entific research teams stay on the island whole year similarly to Jan Mayer Island
(Schofield, pp. 30).

% Anderson, D. H.: “British Accession to the UN Convention on the Law of the Sea”,
ICLQ, Vol. 46, 1997, pp. 761-768, pp. 778.
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The most explicit decision regarding this issue is the South China Sea
Avrbitration. Although it is not a delimitation case, it reveals the critical
importance of the qualities of the geographical features in the disputed
region with regard to delimitation. For instance, it is obvious that the
Mischief reef, determined as a low tide elevation, would be subject to
neither sovereignty dispute nor delimitation dispute, as it is not a rock,
not even soil to entitle territorial sea®>’. With regard to the interpretation
of Article 121(3) of the UNCLOS, the arbitral panel reminds that the
determining feature is not size, with reference to the ICJ®®, It is stated
that the human inhabitation should not be temporary. Although the status
of the nomadic communities that use the island periodically is in accord-
ance with this provision, the important point is that there should be "per-
sons who naturalize the island as home and stay" even they comprise of
few individuals®®. Fishermen's temporary residence, albeit for a long
period, does not meet this criterion®°. The distinctive economic life could
neither consist of activities related to waters surrounding the island such
as fishing nor the exploitation of the natural resources on the island for
the use of a population living anywhere other than the island*. In this
respect, it was concluded that none of the lands remaining after the high
tide in the Spratly islands, in their natural form had the characteristics to

support human inhabitation or distinctive economic life pursuant to Arti-

372016 South China Sea Arbitration, para. 374-378, 383, 632.

38 South China Sea Arbitration, para. 538 referring to the Nicaragua/Colombia case of
the ICJ, para. 37.

39 South China Sea Arbitration, para. 542.
40 Para. 618.
4 Para. 543.
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cle 121(3) of the UNCLQOS, and thus they should entitle on their own
neither continental shelf nor EEZ, unless they are part of the mainland or

an island*.

It is seen that in some cases even the rocks could play a role in the draw-
ing of equidistance. But this case is not due to the effect of the rocks on
its own, but is in consequence of it being a part of an archipelago which
IS so close to a coast that it is considered as a part another coast, which is
determined as the relevant coast; in other words, the effects are seen not
by the attributes created by the coast of the rocks but as a part of the
mainland behind them. It is a good example that the Eritrea/Yemen Ar-
bitration ignored the Neghileh rocks further offshore, although there are
many nameless rocks included in the Dahlak archipelago, which is in-
cluded in Eritrean side of the coasts taken as baseline for the equidis-

tance, due to the archipelago's close relation with the mainland*.

However, it should be remembered in any case that the determination of
the baselines and the determination of the basepoints to be used for the
equidistance are not the same. A coastal state's determination the base-
lines to measure the breaths of its continental shelf and EEZ and deter-
mination of the baselines the equidistance would take as basis to form

the boundary of the continental shelf and the EEZ between neighbor

42 Para. 478-647.

4 Eritrea/Yemen Arbitration Phase 11, para. 142-146. On the other hand, it is seen that
the uninhabited Jabal Al-Tair islet and the Zubair islets off the shore in the middle
of two states, are not used for equidistance since they are not parts of the relevant
coasts (para. 147), but they preserved their territorial sea (para. 160).

DEHUKAMDER - Cilt: 2/Say:: 1/Y1il: 2019, s. 153-194



Dolunay OZBEK, PhD 167

states are different"#*. For instance, a low tide elevation that can be used
as baseline could be concluded as not forming a part of the coastline
from which the equidistance would be established*®. However, this does
not mean that it would absolutely have an effect. Indeed, in the Qa-
tar/Bahrein Case, although Fasth-Al-Azm is acknowledged as a part of
Sitrah Island, it is not used in territorial sea delimitation*®. The small and
uninhabited Qit'at Jaradah in between Qatar and Bahrein is not used in
the drawing of equidistance - including the territorial sea section - since

it would have a disproportionate effect on the boundary*’.

IV. ISLAND IN TERRITORIAL SEA DELIMITATION/ISLAND
IN CONTINENTAL SHELF/EEZ DELIMITATION

The territorial sea delimitation rule and the continental shelf and EEZ
delimitation rule are expressed differently in the 1958 Geneva Conven-
tions and the UNCLOS. However, the claim for delimiting all these are-
as with a single boundary and the preference of equidistance method,
caused the assimilation of these rules one another’®. However, even
though the same method is used, the effect of the island with regard to
the application of this method is different in the cases they play a role in

4 Romania/Ukraine Case, para. 137.
4 Qatar/Bahrein Case, para. 201-202.
4 Para. 216.

47 Para. 195 and 219.

4 About neutral criteria being more suitable for multiple purpose delimitation, as they
are dependent on geography, and accordingly, the equidistance line continuing, see
Qatar/Bahrein, para. 173-176, 225-230.
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the territorial sea delimitation from the cases they play a role in the con-

tinental shelf or EEZ delimitation®®.

A recent example for this can be seen in the effect of the St. Martin is-
land of Bangladesh in the delimitation between Bangladesh and Myan-
mar in the Bay of Bengal. The Arbitral panel, after reminding that there
were cases in which the islands had limited effect on the territorial sea
delimitation but these were "generally unimportant features” such as the
Qit'at Jaradah in the Qatar/Bahrein Case, decided that St. Martin island
had full effect on the equidistance to be drawn for the territorial sea
boundary, due to its size, population and economic and other activities®°.
However, "the territorial sea boundary determined by the Arbitral Panel
gave zero effect to a great number of low tide elevations in the region®.
When the arbitral panel proceeded to draw the boundary for the conti-
nental shelf and the EEZ, the island with its population 7000 inhabitants,
situated in the Myanmar side of the land border in between the adjacent
coasts, was not included in the coastline used as the baseline for the
drawing of the median line. Moreover, due to its position "in the Myan-
mar side of the land border", giving any effect to this island 4.5 miles off
the shore with a population of 7000 inhabitants, was rejected stating that
it would cause "the cutting off of the prolongation of Myanmar coasts

into and under the sea" and "undesired distortion of the boundary "52.

4 Bangladesh/Myanmar Case, para. 148.
0 Bangladesh/Myanmar Case, 2012, para. 151-152.

51 Schofield, C. — Telesetsky A. — Lee, S.: “A Tribunal Navigating Complex Waters:
Implications of the Bay of Bengal Case”, Ocean Development and International
Law, Vol. 44, 2013, pp. 363-388, pp. 368.

52 Bangladesh/Myanmar Arbitration, para. 265.
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The panel, in fact, not only "ignored St. Martin, but also all other islands
in the region, and exclusively used the basepoints on the mainlands in

the drawing of the equidistance.”.

It is seen in the judicial decisions that no matter how small the island is;
it is considered superior with regard to the territorial sea rights when it
overlaps with the continental shelf/EEZ rights of the mainland. This sit-
uation is exhibited as the territorial sea is not reduced below the applica-
ble breadth in the concrete event, in cases in which an island is put in an
enclave or semi-enclave in the continental shelf/EEZ of another state.
Very similarly to the aforementioned St. Martin island, the Serpent is-
land, which was not taken as a baseline for the drawing of the initial
equidistance line and which only creates a bow to the breadth of its terri-
torial sea®, the Channel islands such as Guernsey, Jersey®, the Bobel
Cay, Savanna Cat, Port Royal Cay and South Cay coral island in the

Nicaragua/Honduras case>®, the Alburqurque coral island, of which only

53 Schofield, Telesetsky, Lee, pp. 383, fn. 54.

% Romania/Ukraine Case, para. 149.

% English Channel Arbitration, RIAA, Vol. XVIII, pp. 3-413, para. 187. The tribunal
based its decision on the defense of the UK that the 12 nautical miles principle had
been accepted in international law, although it proclaimed only 3 nautical miles of
territorial sea, and France had expanded its territorial sea to 12 nautical miles in
1971. (ibid.).

6 Nicaragua argued that these islands should only be given effect for the breadth of 3
nautical miles of the territorial sea (para. 263). However, the ICJ accepted the 12
miles territorial sea rights of these islands as "included in the territorial sea around
the Nicaraguan islands" (Nicaragua/Honduras Case, para. 302). Indeed, the court
made the territorial sea delimitation for the Edinburgh island of Nicaragua among
these (para. 303-305).
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1 m2 part is above the water permanently®’ are the examples of this situ-

ation.

"The council has never limited the right of a state to proclaim territorial
sea around its island on account that it overlaps with another state's con-
tinental shelf and EEZ rights."®. This is an attitude adopted by arbitral
panels also. For instance, "Bangladesh has 12 miles territorial sea right
around its St. Martin Island. A result to the contrary would result in giv-
ing more weight to Myanmar's sovereign rights and authority in its con-

tinental shelf/EEZ than Bangladesh's sovereignty in its territorial sea™.

The delimitation manner of the overlap of St. Pierre and Miquelon is-
lands, which are the sole coasts of France in the relevant area, with the
Newfoundland coasts of Canadian mainland, by the Arbitral Panel is
another example. The overlap between the northwestern coasts of the
French islands with the southward prolongation of Newfoundland was
delimited with equidistance along 24 nautical miles, but the same line
had not been continued on the contrary the line enclaved the St. Pierre
and Miquelon islands with a breadth of 24 nautical miles until it had
reached to the corridor of 10.5 miles breadth, from which the southern
faces of the islands prolongated into the Atlantic Ocean®®. In other

words, the effect of islands in the territorial sea at par with the mainlands

" Nicaragua/Colombia Case, para. 180. Even the Quitasufio rocks (in the sense of
Article 121(3) of the UNCLOS) and the Serrano which were not used in the draw-
ing of the equidistance differently from Alburqurque, were enclaved by 12 nautical
miles of territorial sea in the Nicaraguan continental shelf/EEZ (para. 238).

8 Nicaragua/Colombia Case, para. 178.
% Bangladesh/Myanmar Case, para. 169.
60 Ppara. 69-71.
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IS not continued in the delimitation of the continental shelf. The reason
for the area enclaving the French islands to the northwest to have 24
nautical miles contiguous zone breadth, instead of the 12 nautical miles
territorial sea breath was not explained by the Tribunal. However, the
confirmation of the Tribunal of St. Pierre and Miquelon islands' entitle-
ment as French coast by rejecting the Canadian view that these islands
are "some promontories” on the Canadian continental shelf®! suggest that
the 24 nautical miles breadth is due to the island being the only feature
representing the sovereignty of the state in that region, instead of the
weight of the effect of the "island".

Here, it would be appropriate to remind a distinction: It is seen that the
islands, especially in cases in which they are situated with their main-
lands in the delimitation areas, they are not exactly included in the draw-
ing of this boundary, but they could be left in a full enclave as it was
mentioned above. This does not mean that the entitlements of that spe-
cific island are ignored, it means that it does not have any "effect" with
regard to the relevant coasts determined in the general geographical sta-
tus and the execution of the delimitation method. However, in the event
of the island being the sole source of rights, this "crossover”, i.e. lack of
effect on the continental shelf/EEZ right of the coast to the behind it, is
not frequently seen. Put it differently, it should not be expected that an
island state to be totally enclosed in another island state's continental
shelf. However, escaping from this enclave does not require the absolute
application of equidistance. Indeed, St. Pierre and Miquelon Island,

61 Para. 46-47.
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France's sole relevant coast, could entitle its continental shelf of 200
nautical miles only through the southward corridor of a 10 nautical miles
breadth.

V. THE EFFECT OF ISLANDS ON DELIMITATION

Although the diversity of the geographical locations and relations of
islands makes it difficult to pass definite and universal judgments on the
roles of islands in the determination of the delimitation line, the observa-
tion that islands have been considered in a more limited manner than the
mainlands would not be incorrect. What is more important is what the
factors causing this effect to be "limited" are. In the following section,
the examples categorized with regard to various situations and then ex-
amined will be discussed, and it will be shown that the effect of islands
is limited compared to the mainland, and even the examples in which
they have full effect are based on a reason other than being an island,
even other than the geographical location, not confuting their limited
effect, but corroborating it. Following these, a suggestion will be made
regarding the effect of the island: in summary, it will be suggested that
the scale of the islands is important, as much as their size; and this scale
is determined both with regard to the competent coast and the to the

scale of the island in the general delimitation area.

It is seen that previous decisional law had considered the presence of the
islands since the selection of the method to be applied®?. However, as is

it summarized above, with the equidistance becoming almost the default

62 E.g. see. Guinea/Guinea-Bissau Arbitration.
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method, except for the geographical impracticability, the role of the is-
lands is considered with regard to whether their effect on the determina-
tion of the relevant coasts, from which the equidistance would be drawn
and on the equidistance drawn, requires a limitation or not®®. However, it
is stated in the very separate vote and statements of the 1CJ judges, that

this stereotypical attitude is not always favorable®.

The effect of islands when they are the sole entitling coasts, i.e. the sole
entitlement source of their sovereign state in the region they are in, and
their effect when they are situated with their mainlands are different.
This reason for this is the difference in their roles in the determination of
the "relevant coasts" of the two states, between which the delimitation
would be made. For instance, this is the reason that the St. Pierre and
Miquelon islands were not fully enclaved, but granted a corridor, albeit
very narrow, that reached to the continental shelf beyond 200 nautical

miles, and on the other hand the Channel Islands were enclaved in a

8 The effect of island in these two matters are different and separate. The ICJ, as it
did in the Qatar/Bahrein Case, resorts to reducing the effects of islands after draw-
ing the equidistance line taking each islet as baselines. In this case, these two mat-
ters are really united. But, as in the Second Stage of the Eritrea/Yemen Arbitration,
Romania/Ukraine Case, and Bangladesh/Myanmar Case, the Court considers
whether the effects of the islands are required to be included in the initial equidis-
tance line, after drawing the equidistance line without considering some small is-
lands or the islands halfway between; and this means that these two matters are ob-
viously different.

8 For instance, starting the Nicaragua/Colombia Case, in which the prolongation of
the Colombian islands and the prolongation of the Nicaraguan mainland and islands
were delimited, with equidistance was criticized by Judge Abraham as "exceedingly
unfavorable" (Separate vote, para. 24.), Judge Keith with the opinion that "different
methods should be applied to achieve equitable solution in this very extraordinary
geographical context" (Statement, para. 13) and Judge Xie as "unfavorable™ again
(Statement, para. 5).
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breadth of their territorial sea®. Phrases can be found stating that the
characteristics of an island that forms the sole entitlement resources of
its sovereign state's delimitation area, being a dependent island of a state,
the mainland of which is not situated in the relevant delimitation area
and being an independent island state might be different. For instance,
Malta is considered differently as it is an independent state, rather than a
part of the territory of a state, and it is concluded that its situation should
not be worse than the case of being a part of Italy®®. On the other hand,
the sole fact that Malta is an independent state has not prevented the
equidistance to be adjusted against Malta due to the difference of coast
length between Malta and Libya. Likewise, this is the reason for the
Providencia, Santa Catalana, San Andrés, Albuquerque and East-
Southwest islands and islets offshore Nicaragua had an effect stronger
than expected from their size, similar to the St. Pierre and Miquelon
against Canada, in the delimitation in which the Colombian mainland
remained out of the relevant area and the state's entitlement sources only
comprised of the aforementioned islands and islets. On the other hand, it
is stated that these series of Colombian islands across Nicaragua could
not cut Nicaragua's prolongation like a curtain®’. As a final assessment,
the geographical properties of the island (coast length, to what extent its
position cuts the prolongation of other states, etc.) seems more important
than the political status of the island.

8 The English Channel Arbitration, para. 200. For a broader review, Ozbek, D.: “Is-
lands and Maritime Boundary Delimitation in the Semi-enclosed Sea of the Aege-
an”, Problems of Regional Seas, TUDAV, 2001, pp. 158-171.

% Libya/Malta Case, para. 53-72.
67 Nicaragua/Colombia Case, para. 215.
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The effect of the islands situated in the delimitation area appurtenant to
their mainlands are considered in the decisional law with regard to their
positions to their own mainland and to the component mainland, and
(especially as it could be more easily made after the equidistance method
gained prominence) to their effect they could have on the boundary. The
islands which are in close relation to their mainland that they could be
considered as a part of that mainland generally play a role with full ef-
fect in the drawing of the boundary. For instance, the Dahlak archipelago
of Eritrea and the Kamaran islands of Yemen were used as basepoints
that have full effect on the drawing of equidistance line, as "typical ex-
amples of islands that form an inseparable part of the general structure of
the coast"®®. The criterion of being an inseparable part of the coast was
considered previously in the Guinea/Guinea-Bissau Arbitration to de-
termine the coast that would define the delimitation method®.

Even though they are not inseparable parts of the coast, when the effects
of the islands which are closer to their coasts are considered, situations
are seen varying from giving a zero effect to giving a partial effect or
full effect. The Serpent Island had an effect in neither the drawing of the
initial equidistance line nor in the breadth of the territorial sea delimited
with this line without considering the island itself’®. In addition to this,
in the Guinea/Guinea-Bissau Arbitration, the Bissagos Islands scattered
into an area 2 to 37 nautical miles of the coast did not have any effect

other than determining the direction of the wide African Coasts, which

8 Eritrea/Yemen Phase I, para. 127, 139, para. 150-151.
69 Guinea/Guinea-Bissau Arbitration, para. 95.
0 Ukraine/Romania Case, para. 149, 187.
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would be taken as baseline for the right angle line, determined as the
delimitation method™. In the Tunisia/Libya Case, the Jerba Island did
not have any effect on delimitation since the method of continuation of
the selected land border depended on the basepoints on the coast’. The
Islets of Scilly in the English Channel Arbitration, the Kerkennah Is-
lands in the Libya/Tunisia Case, The Seal island in the Gulf of Maine
Case had a partial effect on delimitation since their effect, i.e. the distor-
tion being extreme, would be great, and the Little Corn and the Great
Corn islands in the Nicaragua/Costa Rica Case had partial effect due to
their "small size and distance from the shore™ (26 nautical miles). It is
remarkable that these partial effect examples are cases of delimitation

between the adjacent coasts.

When there are islands halfway between the mainland coasts of two
states, the decisional law does not give any effect to the islands halfway
between except for the examples of offsetting one of the two islands near
the median line between the mainlands, in territorial sea delimitation. In
the Eritrea/Yemen Arbitration, the Jabal Al-Tair and Zubair island, ap-
proximately halfway between the mainlands do not change the equidis-
tance between the mainlands; the Zugar island which is exactly on the
median line between the mainlands has an effect just to preserve its terri-
torial sea and the Hanish islands are considered following a territorial
sea delimitation with the Eritrean rocks across them’®. Both the Alcatraz

rocks in the Guinea/Guinea-Bissau Arbitration, and the St. Martin island

I Guinea/Guinea-Bissau Arbitration, para. 95, 98.
2 Libya/Tunisia Case, ICJ Reports 1982, pp.18, para. 79, 120.
3 Eritrea/Yemen Arbitration Phase I1, para. 147, 125, 128, 149, 153, 161.
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in the Bangladesh/Myanmar Case, in which adjacent coasts are in ques-
tion, do not have an effect other than preserving their territorial sea’.
Qit'at Jaradah exactly halfway between the Bahrein mainland and Qatar
mainland cannot have an effect as Zugar, Alcatraz or St. Martin "in order
for this unimportant feature to have a disproportionate effect”, the
boundary line cuts its territorial sea’. The Babel Cay, Port Royal Cay,
South Cay and Savanna Cay of Honduras and the Edinburgh Cay of
Nicaragua are situated exactly on the border determined by the bisector
of the mainland coasts. They all seem to have full effect’®; however, it
should be paid attention that these tiny sandbank features are facing each
other to have a delimitation with each other, rather than the mainland. In
other words, the competing elements, in fact, are not a mainland and an
island, but an island coast competing with an island with the same loca-
tion and size as itself; they offset each other's effects.

The best example of the cases in which the islands are closer to the com-
petent state's mainland rather than the mainland of the state they belong
to is the Channel Islands in the English Channel Arbitration. The arbitral
court enclaves these islands within the breadth of their territorial sea in
the French continental shelf, considering not only "these islands as being
‘on the wrong side' of the median line halfway in the English Channel,
but as being geographically separate from the United Kingdom"’’. The

line determining the right or the wrong side is an equidistance drawn

4 Guinea/Guinea-Bissau Arbitration para. 111, Bangladesh/Myanmar Case, para. 318.
> Qatar/Bahrein Case, para. 219.

6 For this view see Tanaka, pp. 216.

" The English Channel Arbitration, para. 199.
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from the basepoints on the mainlands. Other examples of such an en-
clave are the Quitasuefio and Serrana sandbanks. These are left in en-
claves in Nicaraguan continental shelf and EEZ in order "small and iso-
lated features at a substantial distance from the larger Colombian islands
not to have a disproportionate effect on the boundary"’8. As it is claimed
above, although these islands are not Colombian mainland, they are the
main coasts in the delimitation and thus their effect could be greater than
expected. It was not approved even smaller features have effects like
these islands. On the other hand, the Hawar Islands in the Qatar/Bahrein
Case are considered with full effect in drawing the equidistance. Howev-
er, this situation does not confute the proposition that the islands distant
from their own state and closer to the competing state have a limited
effect, since both the Hawar islands show their effect in an area in which
their territorial sea is delimited, and an alternative solution in such a
tight space would result in enclaves comprising of Bahrein territorial
sea in Qatar territorial sea. Such a solution would yield being a sea state
within a sea state as well as resulting in a "very complicated delimitation
line"”. In the Bay of Bengal, where such complications would not occur,
the St. Martin island, which is closer to Myanmar, rather than Bangla-
desh to which it belongs in the delimitation of two adjacent states, is

surrounded by a semi-enclave preserving the territorial sea breadth by

8 Nicaragua/Colombia Case, para. 238.

9 Qatar/Bahrein Case, para. 221. The overlap of the territorial seas with enclaves was
rejected in the second stage of the Eritrea/Yemen Arbitration (para. 155-159, par-
ticularly 157).
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not giving any effect on the delimitation of the continental shelf and

EEZ, although it is large in size, population and economic importance®.

The similarities and differences of these last three examples in particular,
allows for achieving some guiding principles regarding the exercises of
the decisional law about the islands. As it is confirmed in the Bangla-
desh/Myanmar Arbitration®!, the territorial sea entitlements of the is-
lands (even if they are rocks only®?) are preserved against the continental
shelf and EEZ entitlements of other states. It does not limit the effect of
islands in cases of territorial sea delimitation between two states, for just
being an island. In the geographical context expressed by the territorial
sea delimitation, in other words in small distances, even though the
small islands have full effect, the situation changes beyond territorial
sea, in the continental shelf and EEZ delimitation, and the islands be-
come further disadvantaged against the mainlands. For instance in the
British Channel “where the extent of the continental shelf is compara-
tively modest and the scope for adjusting the equities correspondingly
small”®, the Channel Islands with their population and special political
status, are left in enclaves preserving only the territorial sea. The inequi-
ty, for which the Arbitral Court see no other way than enclaving the is-
lands to eliminate, is the distortion they would cause in the equidistance
line, if they were to be taken as baselines. It is confirmed in the Nicara-

gua/Colombia Case that the effect of the islands would be rather limited

8 Bangladesh/Myanmar Case, para. 151, 309, 318, 337.

81 Bangladesh/Myanmar Case, para. 169.

82 Like Quitasuefio and Serrana in the Nicaragua/Colombia Case.
8  English Channel Arbitration para. 201.
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when the distances are small, and their effect would be rather easily
evaluated when the distances are greater. The reason for the Colombian
islands not to be enclaved is that the distance is not 7 nautical miles as in

the English Channel, but 65 nautical miles®,

Not only is the narrowness of the delimitation area but also being a
semi-closed sea a factor that limits the effects of the islands. The effect
of the island (both the effects it would make on the equidistance line and
the corrections that will be required consequently) will be affected by its
position in the "general geographical context"®. For instance, "the gen-
eral geographical context in which Malta is considered as a relatively
small feature in a semi-closed sea" caused the effect of the island®, de-
spite being an independent state, to be reduced when compared to the
mainland. It is seen that the narrowness of the delimitation area is not
considered as a figure, but also it is considered with a broad effect by
scaling-up. In other words, even Malta, which is an independent state in
the Mediterranean can be seen as a "small feature"®’ in the Central Medi-

terranean in the large scale.

This remarks could be confirmed with the investigation of the weight

and the effect the states attributed to their islands in the delimitation

8  Nicaragua/Colombia, para. 198, 231. The ICJ also states that the Colombian islands
are the sole entitlement source when they do not have their mainland, differently
from the English Channel. (ibid.).

8  Libya/Malta Case, para. 73.

8  The ICJ here mentions the difference of coast lengths which can be frequently seen
between the mainland and an island. This property is indicated separately as "and
secondly, the great disparity in the lengths of the relevant coasts of the two Parties
(para. 73, emphasis added).

8 Para. 69.
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agreements among themselves. One distinction to evaluate and classify
the effect of islands on delimitation is to consider the location of the
islands®®. When evaluating the delimitation agreements in a collection
published in 1993, Bowett obtains the following findings by making a
classification with regard to the location of the islands: It is seen that the
islands play a more prominent role in the event of being the only enti-
tlement source®. When they are appurtenant to the mainland the islands
or archipelagos (very similarly to the Guinea/Guinea-Bissau Arbitra-
tion's classification) Bowett examines the islands in three different situa-
tions as closer to its own mainland, halfway between the mainlands sub-
ject to delimitation, and closer to the competent party's He founds that in
five of the delimitation agreements, in which the islands are closer to the
mainland of the states they belong to, a method that does not require
considering the effect of the island is applied and all of these agreements
are delimitations between adjacent coasts®. After separating the seven
agreements, in which the islands are ignored due to sovereignty disputes,
it is seen that the effect given to islands closer to their own mainland by
the agreements vary from full effect to partial effect, limited or reduced
in various ways. Although these do not need repeating, it would be con-
gruous to emphasis some of the remarks of this comprehensive study:

"The acknowledgment of full effect in most cases, seem to depend on

8 The other method is to consider the effect of the islands on the result; a classifica-
tion regarding this method will be addressed below. This method allows for com-
parison of the ways followed by the tribunals, and the other method allows for
comparing the results achieved.

8 Bowett, IMB, pp. 132.

% Bowett, IMB, pp. 135. He also adds the Jerba island in the Libya/Tunisia Case and
the Guinea/Guinea-Bissau Arbitration (ibid.).
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the perception that both sides are offsetting each other since both sides
have islands off their shores.". It is seen that this offset effect played a
role not only between opposite coast as in the 1975 India - Maldives
agreement® but also between adjacent coasts as in the 1976 and 1978
the USA - Mexico agreements®. The review found that either another
method is preferred if the equidistance seemed to provide an advantage
in favor of one of the parties or the effect of the islands on the equidis-
tance line was reduced as in six agreements and in the Islet of Scilly and
Seal Island examples in the British Channel Arbitration and the Gulf of

Maine Case respectively®,

When the effect of the islands appurtenant to their own mainlands and
halfway between the coasts of the parties in the relevant region is con-
sidered, it is seen that there are agreements which give the islands full
effect on the equidistance. However, some remarks have been made ex-
plaining this full effect: For instance, the area which gives full effect to
the Danish islands in the Denmark - Sweden Agreement, "is not particu-
larly narrow, albeit not immense". The reason for giving full effect to the
Aves Island of Venezuela, of which the entitlement feature might be
disputable since it is 145 nautical mile off the coast, in the agreements
with both the USA and the Netherlands is that it is a general policy of

%1 Bowett, IMB, pp.137-8.

%2 Charney, J. I. - Alexander L. M. (ed.): “International Maritime Boundaries”, C. II,
1993, Martinus Nijhoff, pp. 1389-1399.

% Charney, J. I. - Alexander L. M. (ed.): “International Maritime Boundaries”, C. I,
1993, Martinus Nijhoff, pp. 427-445.

% Bowett, IMB, pp. 139.
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the USA to give the islands full effect®™. The confirmation of the fact
that the full effect of the islands may originate from reasons other than
geography comes from France's consent for the full effect of Aves Is-
lands with the concern that she also demands the same treatment for the
French Islands in the Pacific Ocean®. It is not surprising for the full ef-
fect of the islands are not accepted - unexpectedly and with political
concerns other than geographical conditions - by the third states. Like-
wise, Antigua & Barbuda, St. Kitts Nevis and St. Vincent Grenadines
protested the use of Aves Island in the delimitation of continental shelf
and EZZ%. In other words, it would not be possible for the neighbor
states which would be a fortiori affected by this procedure - they are

island states at the same time - to claim this kind of exercise.

An example, which enables us to assert that the partial effect of the is-
lands halfway between has been settled as a rule, is the circumstance of
two islands belonging to Sweden in the Baltic Sea. While Sweden and
the USSR was making their delimitation in the Baltic Sea® the Gotland
island of Sweden with a 3184km2 area and the Gotska Sandon island of
44km2 area with only a park on top, were given reduced effect. The
agreement conciliated the Swedish claim of giving full effect to the is-
lands and the USSR's claim for drawing an equidistance line leaving 12

miles of enclaves for the islands by deciding the 75% of the disparity to

% ibid., pp. 142.

% Prescott, The Trouble with Islands, pp. 35.

% ibid.

% Charney, J. I. - Alexander L. M. (ed.): International Maritime Boundaries, C. II,

1993, Martinus Nijhoff, pp. 2057-63.
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be given to Sweden. One element in ensuring this political consensus
was that Sweden, in a separate fisheries agreement, granted the USSR
the 75% fisheries rights, the same amount Sweden obtained in the previ-
ously mentioned agreement, and in return the USSR obtaining rights for
her fishermen®. However, most notably, after the disintegration of the
USSR, Estonia and Sweden made an agreement based on the same coor-
dinates; however, this time even fisheries right for Sweden was not ne-

gotiated in return of the reduced effect of a large island such as Gotland*®.

After reviewing the agreements in which the islands which are closer to
the competent state rather than their sovereign states -i.e. the islands on
the "wrong side"- Bowett concludes that "when the diversity of the solu-
tions adopted for the situations in this category, it is almost impossible to
determine a 'norm' to be applied.” However, he states that the diversity
he mentions is related to events such as "proximity, size, political and
economic status, and general policy”, and repeats that the reason for
some states "to follow the full effect policy for the islands closer to their
mainland is due to the meaning any deviation from this policy would

have for other regions®oL,

Prescott and Triggs, who updated Bowett's review in 2005 based their

evaluations not on the location of the islands but on the roles they play

% Bowett, pp. 143.

100 Franckx, E.: “The 1998 Estonia-Sweden Maritime Boundary Agreement: Lessons
to be Learned in the Area of Continuity and/or Succession of States”, Ocean Devel-
opment & International Law, Vol. 31, 2000, pp. 269-284, pp. 273.

101 Bowett, IMB, pp. 147.
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on the boundary line established by agreement!%2, After reviewing the
agreements, in which the islands have full effect in delimitation, they
ascertain that all of these agreements are between opposite coasts, and
the islands are either situated closer to their mainlands or in a location
that would provide a distinct advantage to neither sides, and the median
line appears as very even'®. Again in seven agreements, in which the
islands are in question, it is seen that equidistance is used but simplifica-
tions with the purpose of correction are made since the absolute equidis-
tance would change the direction of the line in short distances. Presscot
and Triggs, after observing that the states "use equidistance if its results
seem equitable,... and simplified, by ignoring, some basepoints or the
turning points of the boundary in the coasts of both states... for adminis-
trative ease", come through the following significant conclusion: "in all
these cases, the simplification procedure are designed in a way that none

of the countries gains broad areas at the expense of the other."1%,

It is seen that in seven of ten agreements, in which the islands are ig-
nored, are related to an island "that provides a great advantage to their
sovereign states when the median line is drawn"%. In eleven agree-

ments, on the other hand, it is found that all islands are either ignored or

102 prescott and Triggs, IMB Vol. V. This method was used in two previous compre-
hensive reviews Summons, C. R.: The Maritime Zones of Islands in International
Law, Martinus Nijhoff, 1979; and Jayawardene, H. W.: The Regime of Islands in In-
ternational Law, Martinus Nijhoff, 1989.

103 prescott and Triggs, IMB, Vol. V, pp. 3249.
104 Prescott and Triggs, IMB, Vol. V, pp. 3252.
105 prescott and Triggs, IMB, Vol. V, pp. 3254.
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their effects are limited'®. When all these agreements are considered, it
is seen that "the overwhelming concern since 1993, has been the mod-
eration of the role of these islands when giving them a full effect would

distort the median line between opposite or adjacent states."2%7.

Thus, it is understood that the effect of the islands is also considered in
the agreements similar to the decisional law: the islands, unless they
cause a distinctive distortion against the competent state, are considered
identical to any coast; it is possible to call this as mainland-like effect or
full effect. However, a distinguishing feature is whether they cause dis-
tortion or not. The presence of distortion should be determined by com-

paring with an equidistance result, in which the islands are not considered.

Likewise, this overlaps with the great importance the decisional law at-
tributed to proportionality as the final criterion which controls whether
an equitable solution is achieved. Since the generation of distortion by
the island would mean the deviation of the equidistance at the expense of
one of the parties, and it is seen that the decisional law limits the effect

of the islands, considering it as a special circumstance for this very reason'®,
VI. AN ATTEMPT FOR DETERMINING TENDENCIES

The presence of islands has been a factor in the maritime delimitation
that increases the dispute whether a matter of jurisdiction or a matter of

direct negotiations between the parties. Although they include diverse

196 ibid, pp. 3255-3259.
107 ibid, pp. 3277.

198 For the relation between distortion and proportionality see English Channel Arbitra-
tion, para. 100; Qatar/Bahrein Case, para. 219, 246.
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and various regulations and solutions, it is seen that the islands do not
have any entitlement attributes other than being land pursuant to Article
121(3) of the UNCLOS. However, it is a totally separate issue to what
extent the entitlements of the islands are preserved in cases in which
their entitlement attributes compete with another state's coasts, i.e. in
delimitation. Although both the decisional law and the agreements on
the effect of islands in delimitation exhibit diversity, it is seen that they
are considered having lesser effect than the mainlands or main coasts. Of
course, this "lesser effect” is not absolute since it is not a deficiency of
their entitlement. Therefore, although it is not possible to mention abso-
lute rules regarding when and to what extent their effects are reduced, it

is possible to perceive some general tendencies.

Islands play a more prominent role when they comprise the sole entitle-
ment sources for their states in the delimitation areas, compared to the
cases, in which they are appurtenant to their mainlands. Even though the
competent coast is a mainland, the island comprising sole entitlement
source does not exhibit any categorical difference for being an island.
However, in this case, it is seen that these entitlements are relatively
limited due to relevant situations considered in delimitation such as the
disparity in coast lengths and the non-enslavement effect. When delimi-
tation is in an area where the two states are entitled via their islands,
even the smallest oceanic islands could play a role not different from any
coast; if the delimitation method is equidistance they show a full effect.
The "offset” of the effect of one island by another, increases the role of

the not only two islands are present as sole entitlement sources but also
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when they are appurtenant to their mainlands. Thus, it is seen that the
competent islands offsetting each other are used with a full effect, even

when they are away from their mainlands.

The islands, when they are appurtenant to their mainlands, show differ-
ent effects considering their positions with regard to their mainland and
the coasts of the competent state, and this changes with regard to the
effect they create on the (generally preferred) equidistance considering
their positions. While the island has a full effect or more weighted effect
on equidistance when it is closer to its own mainland, it is granted an
effect just to preserve its territorial sea when it is halfway between the
coasts of the two states, and any more effect is not attributed. If the is-
land appurtenant to its mainland in the delimitation area is situated on
the "wrong side", i.e. it is closer to the competent state than its own state,
it would have an effect reduced proportionately with its proximity to the

competent coast.

Here the element causing the delimitation of the effects is the distortion
they created on the equidistance. Of course, it would be against achiev-
ing a proportionate solution that small islands create large distortions, it
would not be accepted and their effect would be ignored. However, this
could not be limited to small islands. The greater the distortion against
one state, the coast length and importance of the island should be greater
to justify this distortion. Even more, the enormous effect of an island or
islands, with a proximity that could be considered as "in the arms" of the

competent state, could not be justified with having semi-independent
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status or being important inhabitable islands, and the effects of these

islands could even be ignored.

Although "small island” is mentioned to determine that its effect is dis-
proportionate and thus against equity, in fact, smallness is not always an
absolute measure. Of course, there are islands that could objectively be
defined as small. The examples are mentioned above, in which they have
limited effect, even their entitling attributes are not accepted when they
are considered as rocks pursuant to Article 121(3) of the UNCLOS.
However, a classification such as the small island, medium scale island,
the important or unimportant island is the reflection of the values at-
tributed by humans such as "primary coast" and "secondary coast"%°,
Smallness or largeness, i.e. size, should be considered whether it justifies
the distortion it creates. In other words, the definition of small island

proposed in this review is not a matter of size but scale.

The methods for reducing the effects of the islands are diverse. These
include the delimitation by totally ignoring the island, giving a "half-
effect” if a method based on coastal geography is used, i.e. reducing the
effect, and leaving the island in enclaves or semi-enclaves. Although it is
not possible to assert a rule for which one to prefer, it is seen that the
regulation in favor of the mainland is preferred in narrow delimitation

areas which constrain adjustment possibilities.

109 Gulf of Maine Case, para. 36.
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