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Deniz hukuku, devletlerin varlig1 kadar eski, ayn1 zamanda modern ulus-
lararas1 hukukun dnemli bir alanidir. Her kiy1 devletinin deniz alanlari
Uzerindeki egemenliginin sinirlari, uluslararasi hukuk tarafindan cevaz
verilen uluslararasi andlagsmalar ve ulusal diizenlemeler ile belirlenmek-
tedir. Bununla birlikte, deniz alanlarinin smirlandirilmas: konusunda

uyusmazliga diisen devletler bakimindan, uyusmazliklarin bariscgil ¢o-
zimu, cografi, siyasi, tarihsel, ekonomik bakimdan pek ¢ok yoni haiz
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olan ve taraflarin s6z konusu c¢oziimden tatmin olmama ihtimalini de
iceren karmasik bir siirectir. Bu suregte, deniz unsurlari tzerinde devlet-
lerin egemenlik haklarinin yeniden tanimlanmasi kadar, bunlarin deniz
yetki alanlarinin sinirlandirilmasina etkisi 6nem arz etmektedir. Bu ko-
nuda uyusmazhigin tarafi devletlerin segebilecekleri yargisal ¢ozim yol-
larindan biri de tahkimdir.

Deniz hukukuna iliskin uluslararas1 teamil hukuku kurallarimin kodifi-
kasyonunda gelinen dnemli bir asamay1 temsil eden 1982 tarihli Birles-
mis Milletler Deniz Hukuku S6zlesmesi’nin, devletlerin deniz Glkeleri-
nin 6nemli iki pargasi olan kita sahanligi ve MEB simirlandirilmasina
iliskin temel hilkiimleri ve bu konudaki devlet uygulamalari, karsilikli ya
da yan yana kiyilar1 olan devletlerin deniz alanlarinin belirlenmesinde
s0z konusu deniz alaninda bulunan adalarin sinirlandirmaya nasil bir
etkisinin olacagi konusunda ag¢ik degildir. Bu ¢aligmada, modern uyus-
mazliklarin karmasik yapist dikkate alindiginda yargisal ¢dzim bagla-
minda daha islevsel oldugu iddia edilen hakem mahkemelerinin, devlet-
leraras1 deniz hukuku uyusmazliklarinda adalarin deniz simirlarina etki-
sine iliskin saptamalar1 degerlendirilecektir. Bu gergevede hakem mah-
kemelerinin, muhtelif deniz hukuku uyusmazliklarda verdigi kararlarin
ve siirlamaya iligkin saptamalarinin, adalarin deniz alanlarinin sinirlan-
dirllmasina etkisine iliskin uluslararast hukuk kurallarinin yorumunda

basvurulacak 6nemli ilkeler igerdigi diistiniilmektedir.

Anahtar Kelimeler: Ada, Deniz Sinirlandirmasi, Tahkim, Hakem Mah-

kemesi.
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ABSTRACT

Law of sea is a primary ancient discipline of international law as the
existence of States. The limits of the sovereignty of States on maritime
areas is identified by international agreements and national laws. Be-
sides, peaceful settlement of disputes on maritime delimitation is a com-
plex process which include geographical, political, historical and eco-
nomic factors between disputed States. In this process, the effect of mar-
itime features to delimitation is as important as redefinition of sovereign-

ty rights of States on maritime features.

Although 1982 United Nations Convention on Law of Sea has become a
point being arrived at the end of the codification of customary rules of
law of sea, its basic provisions related to the delimitation of exclusive
economic zone and continental shelf and the states practices are not very
clear about the certain effects of islands located on disputed area. In the
present study, the findings of arbitral tribunals related to the effects of
islands to maritime delimitation which are claimed to be more functional
in comparison with other international judicial practices of the courts
will be appreciated. In this frame, it is purported that the decisions and
findings of arbitral tribunals related to various disputes on law of sea
contain significant principles for interpretation of international rule of

law on effects of islands on maritime delimitation.

Keywords: Island, Maritime Delimitation, Arbitration, Arbitral Tribunal.
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GIRIS

Birlesmis Milletler Deniz Hukuku Sézlesmesi’ne (BMDHS) taraf dev-
letler bakimindan Sézlesme’nin uygulanmasindan veya yorumlanmasin-
dan kaynaklanan bir uyusmazlhigin ¢6zimunin andlasma ile saglanama-
mas1 durumunda, S6zlesme’nin XV. bélim kapsamindaki, zorunlu yar-
g1 yetkisini de iceren yargisal ¢6zim mekanizmalari, en etkili ¢6zimu
temin etmektedir®. Elbette bu yollar, taraflarin uyusmazlhig: kendi sece-
cekleri herhangi bir barigeil yolla ¢gozme konusunda anlagmalari hakkina
halel getirmemektedir?. Ancak taraf devletlerarasindaki bir uyusmazlik,
Sozlesme disinda herhangi bir bariscil yolla ¢ozillememisse, uyus-
mazlhigin taraflarindan herhangi birinin talebi Gzerine, XV. bolumin 2.
kismina gore yetkili uluslararast mahkemeye ya da hakem mahkemesine
havale edilmek zorundadir®. Taraf devletlerin, BMDHS’i imzalarken
onaylarken veya ona katilirken yahut daha sonra herhangi bir zamanda
s0z konusu uyusmazligin 287. maddedeki forumlardan birini sectigini
bildirmesi mumkuindir ki bu secenekler, Uluslararast Deniz Hukuku
Mahkemesi, Uluslararas1 Adalet Divani, EK VII’ye gore olusturulmus bir
hakem mahkemesi veya Ek VIII’e gore olusturulmus 6zel bir hakem
mahkemesidir. Ancak belki de uyusmazliklarin barisgil ¢6zimi baki-

mindan devrim sayilabilecek gelisme, taraflarin 287. madde hikmince

1 United Nations Law Sea Convention, 16 November 1994, 1833 U.N.T.S. 3 (Bura-
dan sonra “BMDHS”) S6zlesmenin Tiirk¢e metni i¢in bkz. Kuran, S.: Uluslararasi
Hukuk Temel Metinleri, II. Bask, Istanbul 2011, s. 346.

2 BMDHS m. 280.

BMDHS m. 286. Sozlesme’ nin XV. boliimil, yalnizca zorunlu yargi ya da tahkim
yollarint igermemekte, ayrica Sézlesme, 297. maddede isaret edilen uyusmazliklar
bakimindan Ek V kapsaminda zorunlu uzlagtirma yontemini de 6ngérmektedir.
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bir tercih yapamamis olmasi halinde, tahkim mekanizmasinin baglayici
hale gelmesidir. S6zlesme yiiriirliige girdikten sonra bu yargisal ¢6zim
yollarinin hepsi de aktif olarak kullanilmis ve barisc¢il ¢6ziime hizmet
etmistir®. Sozlesme’den kaynaklanan yukimlilikler disinda da devlet-
lerin, uyusmazlik dogmadan 6nce ya da uyusmazlik dogduktan sonra, bir
andlasma ile ad-hoc nitelikte bir hakem mahkemesi kurabilmeleri mim-

kindur.

Elbette gelecekte deniz sinirlarinin belirlenmesinde yeni deniz alanlari-
nin, yeni esas noktalarin ortaya ¢ikmasi mimkin olabilecegi gibi “ada”
taniminin da zamanla degisime ugramasi mumkindir®. Gelecekte za-
manin gerisinde kalabilecek olan BMDHS hukimlerinin yorumunda
teamiil hukuku kurallar1 bu nedenle énemlidir®. Deniz unsurlarinin degi-
sime ayak uydurmaya mahkdm hukuki tanimlar1 gibi uyusmazlik ¢6zim
yollarinin da bu evrim kargisinda esnekligini ve islevselligini surdirmesi
gerekmektedir. Devletlerin ve kimi zaman devlet dis1 aktorlerin de icin-
de bulundugu taraflar arasindaki deniz hukuku uyusmazliklarinin nihai
ve baglayict bir karar ile ¢06ziminde tahkim yontemi, gerek
BMDHS’nin zorunlu yargi mekanizmasini igeren hikumleri, gerekse

taraf olmayan devletlerin yetkilendirecegi bir hakem mahkemesi nezdin-

4 Bu konuda ayrmntili degerlendirme icin bkz. Gauiter, P.: Access to International
Courts and Tribunals in Law of Sea Disputes, in Liber Amicorum in Honour of a
Modern Renaissance Man His Excellency Gudmundur Eiriksson, 2017, s. 165-193.

5 Prescott, V. - Schofihet, C.: Maritime Political Boundaries of the World, 2. Edition,
Brill — Nijhoff, 2004, s. 523-528.

6 Briscoe, J. - Prows, P.: “The Role of Islands in the Generation of Boundaries at
Sea”, in The Limits of Maritime Jurisdisction, Edited by Schofield, C. H. — Lee, S. -
Kwon, M. S.: Brill Online, 2013, s. 108-109.
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de bagvurulsun, gegmiste oldugu gibi glinimizde de 6nemini korumak-
tadir.

Asagida, adalarin deniz siirlandirmasina etkileri bakimindan 6nemli
saptamalar igerdigi kanisina varilan hakem mahkemesi yargilamalarina

deginilmistir.
I. INGILTERE/FRANSA, KANAL TAHKIiMIi

1969 tarihli Uluslararasi Adalet Divani’nin Kuzey Denizi Kita Sahanli-
g1’ kararindan sonra sonra en 6nemli kita sahanlig1 smirlandirilmasi ka-
rar1 olarak goriilen yargilamanin konusu, Ingiliz Kanali’nin dogusundaki
bélgeden itibaren 1000 metre derinlik ve ingiliz kiyisinin batisina dogru
200 mil Gtede, iki Ulke arasinda kita sahanliginin belirlenmesidir®. Ka-
nalda smirlamay1 etkileyen Eddysone kayaligi, Kanal adalar1 ve Scilly
Isles bulunmaktadir Ki bunlardan Kanal adalari Ingiltere’ye ait olmakla

birlikte Fransiz kiyisina 10 mil mesafededir®.

1975’te taraflarin uyusmazIigi tahkime havale eden bir andlagma yapma-
lar1 Gzerine teskil eden bes Uyeli Hakem Mahkemesi kararin1 1977°de
vererek, orta hatta dayanan, ancak Kanal adalarin1 gérmezden gelerek

¢izilmis bir kita sahanligi sinir1 belirlemistir. Eddystone kayaliginin nite-

7 North Sea Continental Shelf, Judgment, 1.C.J. Reports 1969, s. 3, <https://www.icj-
cij.org/en/case/51/judgments> (et. 11/10/2018).

8  Arbitration between the United Kingdom of Great Britain and Northern Ireland and
the French Republic on the Delimitation of the Continental Shelf, Decisions of the
Court of Arbitration dated 30 June 1977 and 14 March 1978), International Legal
Materials, Vol. 18, No. 2 (March 1979), s. 397-494 (Buradan sonra “English Chan-
nel Arbitration™).

® English Channel Arbitration, s. 494.
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ligi ve Birlesik Krallik’in bu kayalikla ilgili tutumu ve buna iliskin Fran-
sa uygulamasini etrafli sekilde degerlendirdikten sonra Mahkeme, kaya-
ligin, Kanal’daki orta hatt1 belirlerken esas nokta (base point) olmasi
gerektigine karar vermistir. Kanal adalarini, kusatilmis Ulke pargasi ola-
rak niteleyen Mahkeme, takimadanin kuzeyinde ve kuzey batisinda 12
mil kita sahanlig1 belirlemistir. Kanal adalar1 bolgesi ve Fransa kiyisi
arasindaki smir1 belirleme yetkisinin bulunmadigini1 belirten Mahkeme,
bu boélgedeki siirin taraflarin gelecekteki karasulari iddialarimi etkileye-

bilecegini eklemistir'®.

Temel noktay: belirleyen Mahkeme, Ingiltere kiyisinin bati ucunda bu-
lunan Scilly adalarinin esit uzaklik sinirmi ¢ok fazla gineye saptiracak
etkisinin, Kanal sularinin esitsiz paylasimina neden olacagi gerekgesiyle,
esit uzaklik sinirinin belirlenmesinde, Scilly adalar etkisini azaltacak bir
formil hazirlanmigtir. Bunu yaparken de 1958 Cenevre Kita Sahanhigi
Sozlesmesi 6. maddesine Fransa tarafindan konulmus ¢ekinceleri ve bu
hikmin teamul hukuku ile iligkisi ile bu maddedeki “6zel durumlar”

ifadesinin anlammi degerlendirmistir'’, Mahkemeye gore 6zel durumlar

10 English Channel Arbitration, s. 23, para. 19.

11 Her iki devlet de 1958 Sézlesmesine taraf olup; Fransa Soézlesmenin 6. maddesine,
su hallerde esit uzaklik kuralina gore belirlenecek bir sinir1 kabul etmeyecegine dair
¢ekince koymustur: a) Nisan 1958°den sonra hesaplanacak bir sinir olmasi halinde;
b) Bu smnirin 200 metre derinligin 6tesine gegmesi halinde; ¢) S6z konusu bélgenin,
hiikiimet bakimindan “6zel durumlar” olarak degerlendirilmesi halinde. Mahkeme
bu ¢ekinceyi, bahsi gegen ilk iki durumda, bu dava bakimindan kabul edilemez
bulmustur. Ingiltere ise iiglincii duruma bagli ¢ekinceyi “kabul edilemez” bulmus-
tur. Mahkemeye gore, belirli bir cografi alanin taraf devlet¢e “6zel durum” olarak
degerlendirilmesi 6. maddenin yorumlanma sekli olmakla birlikte, Viyana Andlas-
malar Hukuku So6zlesmesi’ne (VAHS) uygun bir ¢ekincedir (English Channel Ar-
bitration, s. 418, para. 55). Mahkeme ayrica Fransa’nin, Ingiltere’nin bu ¢ekinceye
itirazinin hukuki etkisinin, S6zlesmenin taraflar arasinda yiiriirliige girmesini engel-
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kosulunun amaci, Uluslararast Hukuk Komisyonu galismalaria gore,
esit uzaklik kuralinin uygulanmasimin hakga ilkelere aykirt sonuglar do-
guracagl durumlarda, esit uzaklik kuralinin genis yorumlanmasini sag-
lamaktir. Bu nedenle 6zel durumlar teskil eden cografi ya da diger kosul-
lar degerlendirildiginde, kita sahanligi siirlarinin esit uzaklik ilkesine
gore belirlenmesini gerektirecek hakim bir kural bulunmamaktadir®?,
Oyleyse andlasma hikmiinii uygulamayan ayni kita sahanhigindaki kom-
su devletler arasindaki sinir, emredici nitelikte esit uzaklik kurali uygu-

lama ytikiimliiligii olmadikca, hakca ilkelere gore belirlenmelidir.

Mahkemeye gore temel kural, kita sahanliginin bir devletin karasinin,
denizin altindaki dogan uzantisi olmasi ve sinirlamanin amacinin bu
alan1 paylastirmak degil, zaten ilgili devletlere ait olan alanlar1 b6lmek
oldugudur. Bu yuzden bir devletin, denizin altindaki dogal uzantisi, bas-
ka bir devletin dogan uzantis1 Uzerinde tagma etkisi (encroachment ef-
fect) yaratmamalidir. Ancak yine Mahkemeye gore, yargisal bir kavram
olarak kita sahanligi ve bu kavramin kapsami, sirf cografi olgltlere gore
degil, hukuk kurallar1 ile belirlenmelidir. Ayrica Mahkeme, esitlik ilkesi

uygulanirken dikkate alinmasi gereken cografi yakinlik ve o6lculilik

ledigine dair iddiasini da reddetmistir. Diger yandan Mahkeme, Ingiltere nin, itira-
zin hukuki etkisiyle ¢ekincenin taraflar arasinda gegersiz olacagi ve Sozlesme’nin
6. maddesinin taraflar arasinda gekincesiz halinin yiiriirlikte olacagina iligkin iddia-
st da reddetmistir. Mahkeme bir orta yol bulmus, ingiltere’nin itirazinin gekince
ile sinirlt olmasi, VAHS 21(3). maddesi geregi biitiin maddeyi etkilememesi gerek-
tigine, zira taraflarin uluslararasi teamiil hukuku kurallar1 ile de baglh olduguna ka-
rar vermigtir (s. 420, para. 65).

2 English Channel Arbitration, s. 54, para. 84-85.
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unsurlariin da her durumun kendi cografi ve diger kosullari 1s18inda

degerlendirilmesi gerektigini yinelemistir'®,

Sinirlamanin somut Ozelliklerine gelince, Mahkeme, karsilikli kiyilar
aras1 mesafenin 300 deniz mili oldugunu vurguladiktan sonra, “her Glke-
nin kiyisinda bazi ¢ikintilar1 (promontry) bulundugu ve genellikle kana-
Iin karsilikli ana karalarmin kiyt gizgisinin, yaklasik denklik iligkisi
(approximately equal relation) iginde oldugu” saptamasini yapmistir.
Mahkemeye gore karsilikli iki devletin kiy1 ¢izgisi bu devletlerin kita
sahanligiyla iliskisinde yaklagik olarak denkse, her bir devletin orta hat-
tin kenarinda kalan sahanlik bdlgeleri de denk ya da en azindan blyik
Olctde benzer olmalidir. Ancak bu noktada “Fransiz tarafindaki bir kor-
fezin kollar i¢inde konuslanmis” Kanal adalarinin etkisi dikkate alindi-
ginda Mahkemenin yaklasimi, Kanalda orta hat kuralina sadik kalmak ve
adalarin varhigini dikkate almamak ve adalar bakimindan “taraflarin id-
dialarin1 ve menfaatlerini daha adil ve daha uygun sekilde dengeleyecek
bir orta ¢6zim bulmak”tan yanadir. Bu ¢6zum, adalara, karasularinin
Olctilmeye bagladig1 esas hatlardan 12 miline uzanan bir kita sahanligi
taniyarak adalari kusatmak olacaktir. BOylece adalarin zaten var olan 12
millik balik¢ilik bdlgesine de tecaviiz edilmemis olacak ve adalarin ileri-

de 12 millik karasular: tayin etme hakkina halel getirilmemis olacaktir!4,

Mahkemenin “6zel durumlar” degerlendirmesi ile bir bakima, Ingilte-
re’nin, Fransiz kiyisina daha yakin konumda egemenligini haiz oldugu

adalarin kita sahanliginin, aslinda Fransa’ya ait gibi gortinen olan bir

13 English Channel Arbitration, s. 52, para. 80.
14 English Channel Arbitration, s. 88, para. 180-187.
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alani isgal ettigini ima etmektedir. Zira adalar pratikte Fransa kiyisindaki
bir korfezin igine yer almakta ve “orta hattinin yanlis tarafinda durmak-
tadirlar”. Bu bakimdan Mahkeme, Kanal adalarinin bu durumunu, “ada-
letsizlikleri gidermek icin Ingiliz Kanalinin dar sularidakine nazaran
daha fazla alan bulunan” Kanada’nin guney dogu kiyisina ¢ok yakin
Fransiz topragi olan St Pierre ve Miquelon adasinin durumundan bilingli
olarak ayirmustir'®. Mahkemenin sinirlamada kritik buldugu iki sey, “ki-
yilarin yanal iliskisi” ve “kita sahanliginin bu kiyilardan denize dogru
uzandig1 alandaki mesafe” dir. Yani bir bakima Mahkeme, ingiltere’nin
adalarii dikkate almaksizin ana kara kiyisinin Fransa’ninkinden daha
uzun olmasim 6zel durum saymis; Fransa’nin daha kisa bir ana kara kiyi

cizgisi olmasina dayal adaletsizligi gidermeye calismistir'®.

Ozel durumlar degerlendirmesinden sonra Mahkeme, esit uzaklik ilkesi-
ni bozan etkisi olan Scilly adasina “yarim etki” veren bir metot Uzerinde
karar kilmistir. Buna gore, yarim etki metodu, esit uzaklik ilkesine gore
iki kiyr arasindaki sinir belirlenirken ilk once agiktaki adanin dikkate
alinmamasi; sonrasinda bu adaya esas nokta olarak kullanilip yarim etki
taninarak, iki esit uzaklik cizgisi arasinda orta hat cizmeye dayali bir
yontemdir. Bu metot Kanalin okyanus bélgesinde uygulanirken, dnce
Scilly’nin ve Fransiz adast Ushant’in dig kenarlarin1 temel noktalar ola-

rak kullanarak bir esit uzaklik hatt1 ¢izilmis; ardindan Cornish ana kara-

15 Kararin emsal niteligine iliskin elestiriler i¢in bkz. McRAE, D.M.: “Delimitation of

the Continental Shelf between the United Kingdom and France: The Channel Arbit-
ration”, The Canadian Yearbook of International Law, 1977, Vol. 15, s. 189.
MCcRAE, D.M.,, s. 194. Yazara gore bu sonug, kita sahanlig1 sinir uyusmazliklarini

¢ozen sonraki yargi organlarina “cografi sekli degistirmek™ yetkisini de vermek an-
lamina gelmektedir.

16
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smin dis kenarini ve Ushant’in dig kenarini1 temel noktalar olarak kulla-
nan bir baska esit uzaklik hatt1 daha ¢izilmistir. Bdylece sinir, bu iki esit

uzaklik hattin ortasindan gegirilmistir'’.

Her ne kadar kurulus mantig1 geregi hakem mahkemesi kararlar1 yalniz-
ca taraflar icin baglayici olsa da karar, taraflardan birinin sirf esit uzaklik
ilkesine dayali bir ¢bziim talep ederken, digerinin esit uzakligin tek bag-
layic1 kural olmadigini, sinirlamanin hakga ilkeler gergevesinde belir-
lenmesini talep ettigi, kita sahanliginin belirlenmesinde esit uzaklik Ku-
ralin1 baglangi¢c noktasi olarak benimsemesi nedeniyle 6nem kazanmis
bir karardir. Usul bakimindan, mahkemeyi kuran Yetki Andlasmasi du-
rumun aciliyetine atif yapan hiikiimler icermekte olup, yargilama 2 yil-
dan az zamanda sona ermistir'®. Hakem Mahkemesi, Kuzey Denizi Kita
Sahanligi davasindaki Divan’in goriislerini reddetmemekle beraber, tea-
mil ve s6zlesme hukukunu birlestirmistir. Bununla beraber kararda, dev-
letlerin asag1 yukar1 esit kiy1 ¢izgisi ve kita sahanligi oldugunda “hakca
ilkelerin” nasil yorumlanacagi ve uygulanacagi agikca ifade edilmemis-

tir. O halde bu kavram biraz her mahkemenin yorumuna kalmistir.

Kita sahanligi cografi bir olgudur ve belirli bir 6l¢lye kadar da yargi
organlar1 dogal uzantiy: takip etmektedir. Ancak cografya ve hukuk ara-
sindaki iliski ¢gogu zaman belirsizdir ve kimi zaman bunlardan birinin

digerini tahakkim altina almasina miisaade edilmektedir. Bu davada da

17 English Channel Arbitration, s. 117, para. 251.

18 Aym donemde Uluslararasi Adalet Divani oniinde goriilen Tunus v. Libya Kita
Sahanliginin belirlenmesi davasi yaklasik bes yilda sonu¢lanmustir. International
Court of Justice, Case Concerning the Continental Shelf (Tunisia/Libyan Arab Ja-
mahiriya), Judgment of 24 February 1982, <https://www.icj-cij.org/en/case/63/
judgments>, (et. 12/09/2018).
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dogal uzantinin tek basina belirleyici olmadigi ve ancak hukuk kuralinin
uygulanmasi suretiyle bir devletin dogal uzantisinin belirleyici olmasina
izin verilebilecegi sonucuna ulasilmistir’®. Mahkemeye gore uyusmazlik
konusu bolgedeki cografi devamlilik, esit uzaklhiga dayali bir ¢ozimi
hakli ¢ikarmaktadir. Glnlimuzde ise, kiyidan itibaren 200 milin berisin-
deki kita sahanlig1 sinirlandirmalarinda yer bilimsel gelerin dnemsizligi

zaten yargi kararlariyla agikliga kavusturulmustur.

Karar, ana karaya yakin kayalik ve adalarmn, sinir belirleme stirecinde
esas nokta olarak kullanirken, okyanus bolgesindeki sinir belirleme sira-
sinda Scilly adalarina yarim etki vererek, bu davada 6ne ¢ikan bir bagka
durumu, “6zel durumlar” kavraminin, karsilikli kiyilar1 olan devletler
arasindaki uyusmazliklar ve esit uzakliga dayali bir sinir belirlemenin
adaletsizlik yarattigi durumlar bakimdan blyuk bir etki sahibi oldugunu
gostermistir?®. Mesela bir ada ya da adalar grubunun, kendi devletinin
ana karasina yakinsa, esit uzakligin getirecegi adaletsizligin giderilmesi-
ni gerektiren bir etkisi bulunmaktadir. Benzer sekilde ada ya da adalar
grubu, ana karasindan “yeterince” izole yapidaysa, kendi devletinin ana

karasindan bir miktar ayrildiginda ve baska devlet ana karasina yaklasti-

19 Bowett, D. W.: “The Arbitration between the United Kingdom and France concer-

ning the Continental Shelf Boundary in the English Channel and South-Western
Approaches”, British Yearbook of International Law, Volume 49, Issue 1, 1 Janu-
ary 1979, s. 8. Bu konuda ayrica bkz. Acer, Y.: “Ege Kita Sahanlig1 Sorunu ve
Uluslararas1 Yargi Kararlar1”, Ege Kita Sahanlig1 ve Iliskili Sorunlar Sempozyumu
Bildiriler Kitabi, 14-15 Aralik, 2002, Istanbul, s. 60-77.

Kararin degerlendirmesi ve karardan sonra taraflar arasindaki iligkinin seyri igin

bkz. Fietta, S. - Cleverly, R.: A Practitioner's Guide to Maritime Boundary Delimi-
tation, Oxford, 2016, s. 206-209.

20
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ginda (yanlig tarafta konuslandiginda) kusatma ¢Ozumu hakca ilkelere

uygun olabilmektedir?.,
Il. DUBAI - SHARJAH TAHKIMI

Birlesik Arap Emirlikleri’nin iki federe emirligi olan Dubai ve Shar-
jah’m toplamda 41 mil mesafe boyunca yanyana kiyilar1 bulunmaktadir.
Sharjah ve Iran tarafindan Uzerinde hak iddia edilen Abu Musa adast,
Birlesik Arap Emirlikleri’nden yaklasik 35 mil ve iran’dan 43 mil uzak-
tadir. iran ve Birlesik Arap Emirlikleri 1974’te bir andlasma ile kita sa-

hanlig1 belirlemislerdir?.

Taraflarin 1892 ve 1971 yillar1 arasinda Birlesik Krallik himayesi altinda
olduklar1 dénemde bir deniz sinir1 belirlenmemistir. 1956’dan 1957’ye,
Sharjah ve Dubai emirlerinin Ingiltere’den belirlemesini istedikleri smnir-
lamalar1 da sonradan Dubai emiri reddetmistir. Benzer girisimler devam
eden yillarda sonugsuz kalinca, taraflar yan yana deniz alani siirlarinin
belirlenmesi icin 1976’da Yetki Andlasmas1 yapmislardir®®. Yetki And-
lasmasi, bagvurulacak hukuk konusunda hikim icermemekle birlikte,
Dubai uluslararasi hukuk kurallarinin uygulanmasini, Sharjah ise Birle-
sik Arap Emirlikleri ve uluslararasi hukuk kurallarmin uygulanmasini

talep etmistir.

21 Bowett, 18-19.

22 Dubai/Sharjah Border Arbitration, Award (19 Oct. 1981), International Law Re-
ports, Vol. 91, s. 543 (Buradan sonra “Dubai/Sharjah Arbitration”).

2 Bowett, D. W.: “The Dubai/Sharjah Boundary Arbitration of 1981, British Year-
book of International Law, Vol. 65, Issue 1, 1979, s. 107.
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Taraflarin argiimanlarina bakildiginda, Sharjah, esit uzakliga dayali si-
nirlama talep ederken, Dubai ise sinirdas olduklart Al Mamzer yarima-
dasinin taraflar arasinda ihtilafli olmasi nedeniyle yeniden sinirlama ya-
pilmasini istemistir. Iki devletin de a¢iginda bulunan Abu Musa adasinin
nasil islem gorecegi konusunda, Sharjah, ekonomik agidan 6nemli bir
ada olmasi nedeniyle Kanal tahkimindeki Scilly adalar1 gibi yarim etki
taninmasi gerektigini savunmustur. Zira bitun petrol gelirleri buna kom-
su deniz yatagindan kazanilmakta ve adada 800 kisi yasamaktadir. Du-
bai’ye gore ise Abu Musa adas1 Uzerinde iran da hak iddia ettigi icin
sinirlamada dikkate almmamalidir. Mahkeme ise, gecmiste Ingiltere
tarafindan yapilan smirlamalarin taraflarca benimsenmemis olmasini
gerekce gostererek, etkin isgal kurali ve taraflarin birbirlerinin faaliyetle-
rini protesto edip etmedikleri vakialarini ispat vasitasi olarak kullanmak

suretiyle smirlamay: yeniden belirlemistir®*.

Bu c¢ercevede uluslararas1 hukukun basvurulabilir kurallarin1 (1958 Kita
Sahanligi Sozlesmesi, 1982 BMDHS taslagi, Korfez’deki diger Arap
devletleri uygulamalari, teamil hukuku ve herhalde 6zel durumlar ger-
cevesinde hakca ilkeler) uygulamayir uygun bulan Mahkeme, taraflarin
arglimanlarin1 degerlendirirken, esit uzaklik ilkesinin bu davada uygula-

nabilir oldugunu saptayarak, simirlamanin adanin varligindan etkilenme-

24 Mahkeme, taraflarin iizerinde uyusmazhiga diistiikleri Al Mamzer yarimadasindaki

5 millik alanda kimin etkin kontrol sahibi oldugu konusunda, Sharjah’in 19.yy’dan
beri kontrol sahibiyken, 1940 itibariyle bu kontroliinii kaybettigini, 20.yy’da burada
Dubai’nin etkin kontrol sahibi oldugunu (polis devriyesi, kaza yapan deniz araglari-
n1 kurtarma, plajda bulunan cesetleri sorugturma gibi faaliyetler yiritmek suretiy-
le), 1970’lere kadar Sharjah’in da bu faaliyetleri protesto etmedigini saptamustir.
Dubai/Sharjah Arbitration, s. 601-606.
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digi yerlerde esit uzaklik ilkesine gore yapilmasi gerektigini bildirmistir.
Zira Mahkemeye gore taraflar arasindaki uyusmazlik konusu bolgedeki

tek 6zel durum, adanin varligidir®.

Mahkeme, Dubai’nin liman faaliyetleri 2 mil mesafede kiy1 boyu ve
denize dogru 1,5 mil, Sharjah’in ise 2 mil mesafede kiy1 boyu ve denize
dogru yarim mil izdiistimii olan alani kapladig: tespitinden sonra; uygu-
lamaya, 1958 Cenevre Kita Sahanligi S6zlesmesi’nin 8. maddesi ve do-
nemin taslak halindeki BMDHS nin 11. maddesini gerekce gostererek
kararmi olusturmustur?®. Zira Mahkemeye gore, dava konusu biitiin bir
deniz alaninda esit uzaklik hattindan sapmanin ¢ok az oldugu dikkate
aliminca, liman faaliyetlerine tam etki tanimak hakca ilkelere aykiri so-

nu¢ dogurmayacaktir?’.

Komsu emirliklerin agigindaki Abu Musa adas1 konusunda Mahkeme,
bu adanin karasulari ve karasularinin 6tesinde kita sahanlig1 sahibi oldu-

gunu bildirdikten sonra, her ne kadar Iran devleti ile sinirlar1 konusunda

% Dubai/Sharjah Arbitration, s. 672-673.

% 1958 Cenevre Kita Sahanlig1 Sézlesmesi’nin 8. maddesine gore, karasularmin sinir-
landirilmast bakimindan liman sisteminin ayrilmaz bir pargasini olusturan en disa-
ridaki daimi liman tesisleri kiyinin bir pargasini olusturuyormus gibi miitalaa edile-
cektir (Convention on the Continental Shelf Geneva, 29 April 1958, 499 U.N.T.S
311). Sézlesmenin Tiirk¢e metni i¢in bkz. Selami Kuran, Uluslararast hukuk Temel
Metinler, II. Baski, Istanbul 2011, s. 330.

1982 Birlesmis Milletler Deniz Hukuku Soézlesmesi’nin 11. maddesine gore,
karasularinin sinirlandirtlmasi amaci ile bir liman sisteminin ayrilmaz bir pargasini
olusturan daimi tesislerden agik denize dogru en ugtakiler sahilin bir pargasi olarak
kabul edilir. Sahillerin agigindaki tesisler ve sun'i adalar, daimi liman tesisleri
olarak kabul edilmeyecektir (United Nations Convention on the Law of the Sea
Montego Bay, 10 December 1982, 1833 U.N.T.S 3). Sozlesmenin Tiirkce metni
i¢in bkz. Kuran, 3.

21" Dubai/Sharjah Arbitration, s. 662-3.
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ihtilafli olsa da bu uyusmazlik bakimindan taraflardan birine tabi Glke
parcasi olarak smirlandirmada hesaba katilmasi gerektigine karar ver-
mistir. Boylece Mahkeme 0rf adet hukuku kuralin1 hatirlatarak, adanin
en diisiik hattan itibaren 12 mil karasular1 oldugunu belirtmis ve Dubai
ve Sharjah kita sahanliklar1 arasindaki yanal esit uzaklik hattinin hayali
devam uzantisinin, Abu Musa adasimin 12 millik karasularinin dis sinir1

ile cakismasi gerektigine karar vermistir®®,

Mahkemeye gore baz1 adalar, “6zel durumlara” sebebiyet verme kapasi-
tesine sahiptir ve bu nedenle, varliklarinin, esit uzaklik ¢izgisinin bo-
zulmasina veya hakgca ilkelere aykiri sekilde etki doguracagi durumlarda,
smirin belirlenmesinde, adanin etkisini azaltmak gerekebilir. Bu davada
da Abu Musa adasina karasularinin 6tesinde kita sahanligi tanimak, taraf
devletlerin kita sahanliklar1 Uzerinde dengeyi bozan bir etki doguracak-
tir. Mahkemeye gore, hakca ilkelerin uygulanmasi, adanin kita sahanli-

gina hicbir etki taninmamas gerektirmektedir?®.

Ozetle Mahkeme Dubai ve Sharjah emirlikleri arasindaki yan deniz smi-
rinin, kara sinirlarinin u¢ noktasindan baglayan, iki emirligin liman faa-
liyetlerini de dikkate alarak denize dogru ilerleyen, Abu Musa adasini 12
millik karasulari ile kusatan sinira kadar giden esit uzaklik hattina dayali

olmasina karar vermistir®,

28 Dubai/Sharjah Arbitration, s. 673-74

29 Dubai/Sharjah Arbitration, s. 676-77.

% Kimi yazarlara gore bu simrlama daha yakin zamanda yapilsaydi, Dubai’nin ayni

bdlgedeki liman faaliyetlerini ¢ok daha fazla artirmis ve o araliga pek ¢ok yapay
ada inga etmis olmasi nedeniyle muhtemelen esit uzaklik ¢izgisinden hi¢ sapilma-
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Karar, tipki daha sonraki tarihte verilen Newfoundland ve Labra-
dor/Nova Scotia davasinda oldugu gibi federe devletler arasinda deniz i
siirlamasinin 6nemli bir 6rnegini teskil etmektedir. Karasular1 ve kita
sahanligr smirlandirmasinda BMDHS’nin 83. maddesine iligskin esit
uzaklik-hakca ilkeler tartismalarinin zirvede oldugu dénemde verilmis
bir karar olmas: itibariyle ayrica 6nemlidir. Ayrica Mahkeme, Ingilte-
re/Fransa Kanal tahkimi ile karsilastirildiginda, esit uzakligi 6zel durum-
lara gore dlzeltme konusunda, esit uzaklik-hakca ilkeler iliskisi baki-

mindan daha somut agiklamalar yapmustirsL,

Kararin bir bagka 6nemli yani, sinirlamay1 etkileyecek olan adalar tize-
rindeki devam eden egemenlik iddialarinin sinirlama bakimindan bir
O6nemi olmamasi sonucuna varilmasidir. Diger yandan Abu Musa adasi
hukuken kita sahanlig1 da sahibi olmakla birlikte, Dubai’nin deniz alan-
larinin hakca ilkelere aykir1 sekilde kesen etkisinden (cut off effect) ka-
¢inmak amaciyla kita sahanligina etki taninmadig1 gorilmektedir®?. Zira
adalara tam, yarim etki vermek ya da hi¢ etki vermemek, her davada
somut olaya 6zgl cografi ve diger unsurlarin varligina bagl olarak hak-

ca ilkelere uygun ya da aykir1 sonuglar dogurabilmektedir®3.

Bu davanin Bowett’in de vurguladig: belki de en 6nemli yani, uluslara-

ras1 hukuk kurallarmin yalnizca gelismis Bat1 devletlerinin uygulamala-

yacakt1. Zira kararin verildigi tarihte de Dubai’nin liman faaliyetleri Sharjah tarafi-
na girmis, fakat bu durum karar1 etkilememistir. Fietta/Cleverly, 218.

3L Fietta/Cleverly, 218.
32 Dubai/Sharjah Arbitration, s. 543.

3 Bowett, D. W.: “The Dubai/Sharjah Boundary Arbitration of 1981, British Year-
book of International Law, Volume 65, Issue 1, s. 178.
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rina dayandigi ya da onlarin menfaatlerine hizmet ettigi Onyargisini
yikmasidir. Ingiltere’nin himayesinde oldugu dénemdeki sinirlamanin
reddedilerek taraflarin giincel uluslararasi hukuk kurallarina dayali ar-
giimanlarmin dikkate alinmasi Mahkeme’nin ve alternatif bir yargisal

¢6ziim yolu olarak tahkimin basaris1 olarak gorilmelidir®,
I1l. GUINEA - GUINEA BiSSAU TAHKIMI

Iki eski somiirge olan Gine devletleri arasindaki kara siniri, Fransa ve
Portekiz arasinda imzalanmis 1886 Andlasmasi ile belirlenmis; Gine,
Fransa’dan ayrilarak bagimsizligint 1958’de, Gine Bissau ise Porte-
kiz’den ayrilarak bagimsizligint 1973’te ilan etmistir. Gine’nin 1958’de
bagimsizligin1 kazanmasi ve Gine kiyisinda petrol kaynagi olma ihtima-
linin giindeme gelmesi lzerine 1960’da Fransa ve Portekiz arasinda Biti-
sik Bolge Andlasmasi yapilmis ve Gine Bissau’nun en kuzey kiy1 nokta-
sindaki deniz fenerinden 240 derece giineye dogru bir sinir belirlenmis-
tir. Bu arada 1963’ten 1974’¢ kadar Portekiz hidrografik deniz araglar
uyusmazlik konusu bélgede veri toplama ¢alismalar yiiriitmiisler ve Gine

buna itiraz etmemistir®.

1964’te Gine tek tarafli olarak 10°56°42” kuzey paralelinden Gine Bis-
sau’ya ve 9°03’18” kuzey paralelinden Sierra Leone’a siir olacak kara-
sulart ilan etmistir ki bu siir, Gine’nin tam kuzeyinde ve tam glineyin-

de, diiz hatlardan c¢izilmis 130 deniz miline tekabil etmektedir. Bunu

3 Bowett, D. W.: “The Dubai/Sharjah Boundary Arbitration of 19817, s. 133.

% McLlarky, K. A.: “Guinea/Guinea-Bissau: Dispute Concerning Delimitation of the
Maritime Boundary, February 14, 1985”, Maryland Journal of International Law,
Volume 11, Issue 1, s. 94.
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daha sonra 200 mile kadar uzatarak balik¢ilik petrol arama calismalari
izlemistir. Gine bu sinirlamayr BM araciligiyla da duyurmustur. Bu su-
recte Portekiz, Gine kiyisindaki petrol imtiyazlarini devam ettirmis ve
Gine’nin belirledigi bu simirlar ile ¢akisacak sekilde balikgilik bolgesi
ilan etmis, fakat Gine bunu protesto etmemistir. Gine Bissau 1973’te
Portekiz’den ayrilarak bagimsizligimi ilan ettiginde, Gine ile gakisan
balik¢ilik bolgesini aynen benimsemis ve ilerleyen yillarda Gine kiyisin-
daki Portekiz petrol imtiyazlar1 cercevesinde ¢akisan bolgede sismik
arastirmalar yapmaya baslamustir. Taraflar arasindaki anlagmazlik nede-
niyle petrol sirketlerinin bdlgede petrol arama yatirimina yanagmamasi
Uzerine taraflar arasinda baslayan goriismeler, 1983 tarihli Yetki And-
lagsmasi ile sonuclanmistir. Kurulan Hakem Mahkemesinden, 1886 And-
lasmasi’nin Gine ve Gine Bissau devletleri arasindaki deniz sinirlar
bakimindan hukuki etkisinin saptanmasi®® ve bu cercevede iki devlet
arasindaki yan deniz simirinin belirlenmesi istenmistir®’. Daimi Hakem-
lik Mahkemesi nezdinde ad-hoc Hakem Mahkemesi tarafindan yurti-
len yargilama sonunda, Afrika Atlantik kiy1 seridi ac¢isindan 6nemli ge-
nel ilkeleri saptayan bir karar alinmstir.

Fransa ve Portekiz arasindaki 1886 Andlasmasi’nin dava konusu I. maddesinin son
fikrasi, taraflarca farkli yorumlanmakla birlikte, “Cape Roxo meridyeni araligindaki
biitiin adalar Portekiz’e aittir, kiy1 ve ¢izgiyle gosterilen giiney sinir1, Cacheu irmagi
(Gine Bissau’nun Gambia ile sinirinda) talveg hattini izlemeli, giiney bat1 yoniinde
10 derece kuzey paraleli ve 17 derece bat1 paraleli noktasini takip eder” hikkmiinii
icermektedir. Madde metnindeki “giiney sinir1” ifadesinin deniz sinirini igerip iger-
medigi taraflar arasinda tartismalidir. Andlasma metni i¢in bkz. The Franco-
Portuguese Convention of 12 May 1886, McLlarky, Appendix A, s. 109.

87 Affaire de la délimitation de la frontiere maritime entre la Guinée et la Guinée-
Bissau, Sentence du 14 février 1985, s. 149-196 (buradan sonra “Sentence du 14
février 1985”).
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Mahkemeye gore, 1886 Andlasmasi, deniz alani sinirlandirmasindan
ziyade adalarin hakimiyetini ifade etmek i¢in kullanildigindan ve taraflar
arasindaki sonraki tarihli andlasmalar baglaminda, 1958’e kadar konu-
nun taraflarin glindemde olmadigindan bahisle, 1969 Viyana Andlasma-
lar Hukuku Sozlesmesi’nin (VAHS) yoruma iliskin hilkmi uyarmca®®.
gunimiz uluslararast hukuk ve uluslararasi iliskilerinde, zerinden ol-
dukca fazla zaman gegmis bir andlasmanin deniz sinir1 ¢izdigini iddia
etmek cok mimkiin gorinmemektedir®®. Mahkeme’ye gore, Gine ve
Gine Bissau arasindaki yan deniz smirlarinin belirlenmesinde basvurula-
cak hukuk, uluslararasi teamiil hukukudur. Bu gergevede, taraflar arasin-
da bir andlasmanin yoklugunda, sahilleri bitigsik devletler arasinda kita

sahanliginin ve miinhasir ekonomik bdlgenin (MEB) belirlenmesinde

% VAHS’nin 31. maddesi andlasmalarin yorumlanmasma iliskin genel kurallar1 be-
lirtmektedir. Buna gore, “1. Bir andlagma, hiikiimlerine andlagsmanin biitiinii igcinde
ve konu ve amacmin 151ginda verilecek alelade manaya uygun sekilde iyi niyetle
yorumlanir; 2. Bir andlagmanin yorumu bakimindan, (andlasmanin) biitiinii, girisini
ve eklerini icine alan metne ilaveten, asagidakileri kapsar: a- andlagsmanin akdedil-
mesi ile baglantili olarak biitiin taraflar arasinda yapilmis olan andlagsmayla ilgili
herhangi bir anlasma; b- andlasmanin akdedilmesi ile baglantili olarak bir veya da-
ha fazla tarafca yapilan ve diger taraflarca andlasmayla ilgili bir belge olarak kabul
edilen herhangi bir belge; 3. Andlagsmanin biitiinii ile birlikte agagidakiler (de) dik-
kate alinir: a- Taraflar arasinda andlasmanin yorumu veya hiikiimlerinin uygulan-
masi ile ilgili olarak yapilan daha sonraki (tarihli) herhangi bir anlagma, b- Tarafla-
rin andlagsmanin yorumu konusundaki mutabakatini tespit eden andlagmanin uygu-
lanmasi ile ilgili daha sonraki herhangi bir uygulamasi. c- Taraflar arasindaki iligki-
lerde milletleraras1 hukukun tatbiki kabil herhangi bir kurali. 4. Taraflarin bir terime
Ozel bir mana vermek istedikleri tespit edilirse, o terime o mana verilir (Vienna
Convention on the Law of Treaties, Vienna, 23 May 1969, 1155 U.N.T.S. 331).

Andlagsmanin Tiirk¢e metni i¢in bkz. Kuran, 83.

% Mahkemeye gore, 1886 Andlagmasi ve ek belgeleri somiirge sahibi devletlerin

somiirgeleri lizerindeki imtiyaz sahibi olduklar1 kara sinirlarini belirleme amaci ta-
simaktadir. 1886 Sozlesmesindeki 17° bati meridyeninden gecen Cacheu irmagi
talveginden itibaren gliney bati yoniinde karasular1 gekillendiren hitkkmii ise o tarih-
lerdeki deniz hukuku gelismeleri ¢ercevesinde degerlendirilmelidir. Sentence du 14
février 1985, s. 174, para. 62-67.
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hakga ilkelere uygun bir ¢6zime ulagsmak amaciyla, somut olayin fizik-
sel, matematiksel, tarihsel, siyasi, ekonomik ve diger unsurlar1 da dikka-

te alimmalidir®.

Hakca ilkelerinin uygulanmasina iligkin taraf iddialari, balik¢ilik konu-
sundaki ekonomik ihtiyaglari, petrol sanayilerindeki gelisimi ve ulusal
givenlik endiselerine dayanmaktadir. Mahkeme, her iki devletin de ge-
lismekte olan devlet statiistinde olduklarini, ekonomik problemler kalici
olmadigindan sinirlamada dikkate alinamayacagini, her devletin karsi-
sindaki deniz alanlarini, kiyilarini ve bunun etrafin1 korumak sorumlulu-
gunun kendisinde oldugunu hatirlatmis; gorevinin hukuka ve hakca ilke-
lere uygun bir sinirlama yapmak ve her taraf devletin haklarini kullanir-
ken, diger tarafin gelisme ve giivenligini saglama haklarina halel getir-

memesini saglamak oldugunu vurgulamigtir!,

Gine Bissau’nun adalara tam etki taniyan esit uzaklik iddias1 karsisinda
Mahkeme, Gine Bissau’nun kiy1 gizgisinin dig blkey bigimi nedeniyle
buna taninacak deniz alaninin da yelpaze biciminde olmasinin, bu deniz
alaninin dig sinirinin kiy1 ¢izgisinden ciddi bigimde ileri uzanmasi sonu-
cunu doguracagini hatirlatarak, bu ihtimali hakca ilkelere aykiri bulmus-
tur. Mahkeme’ye gore, bu sekilde bir ¢6ziim, Gine deniz alaninin, kara-
sular1 disindaki sular tarafindan kusatilmasina neden olacaktir ki Gine
Bissau’nun kuzeyindeki Sierre Leone’un da yelpaze seklinde kiyisi ol-

dugu diisiiniiliince, bu yontemin Afrika kitasinda benzer sorunlar1 yasa-

40 Sentence du 14 février 1985, s. 182, para. 89.
41 Sentence du 14 février 1985, s. 193, para. 121-125.
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yan devletler tarafindan kullanilmasi halinde, Gine Bissau’nun da kendi

deniz alanindan yararlanamamas ile sonuglanacaktir®,

Mahkeme’ye gore hakga ilkeler, kiyiya yakin adalarin bigimini ve kita
sahanligimin dogasimi da dikkate alan battncil bir yaklagim izleyerek,
esit uzaklik ilkesine dayali bir sinirlamay1 gerektirmektedir. Bu cerceve-
de Mahkeme, 1886 Andlasmasimi1 da tamamen gormezden gelmemis,
Andlagma’da bahsi gegen “giliney sinirin1” yani 10° 40° kuzey paralelini,
yan sinirin tam énunde konuslanan ve egemenligi Gine devletine ait ol-
dukca kiiclik Alcatraz adasini takip edecek sekilde ve bu adaya kuzeyde
2,25 mil karasular1 taniyan bir smir ¢izmistir. Mahkeme temelde esit
uzaklik kuralint uygulamak niyetinde oldugundan, teamul hukuku cerce-
vesinde BMDHS’i dikkate almis ve bolgedeki resifleri gozardi ederek
Alcatraz adasma batrya dogru 12 mil karasular1 tanimistir®®. Adaya ku-
zeye dogru 12 mil karasularinin 6tesinde kita sahanligi veya MEB tani-
mamustir. BOylece iki lkenin deniz alan1 arasindaki yan siir giineybati
yonunde ilerleyecek, Senegal’in Almadies burnu ile Sierre Leone’un

Cape Shiling ucunu birlestiren ¢izgiye dik ag1 yapacaktir®t,

Halihazirda Gine-Bissau’nun kuzeyde Senegal ile deniz sinir1 uyusmaz-
liginin olmasi ve Gine ile Sierra Leone arasindaki deniz simirlariin da
belirsizligi, Mahkemeyi Bat1 Afrika kiyisinda yelpaze seklinde bir sinir-

landirmanin muhtemel kesen etkisinden ve Gine’nin deniz alaninin kusa-

42 Sentence du 14 février 1985, s. 189, para. 108.
43 Sentence du 14 février 1985, s. 190, para. 111.
4 Sentence du 14 février 1985, s. 189, para. 109-110.
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tilmas1 ihtimalinden imtina etmeye itmis gértinmektedir*®. Ug yargich
Ad-hoc Hakem Mahkemesince yaklasik iki yilda karara baglanan bu
davada izlenen yontem, daha sonraki Senegal-Gine Bissau ve Gine-

Sierre Leone sinirlamalarini da sekillendirmistir.

Karar ayrica ¢ok amagli tek deniz sinir1 saptamasini kabul etmek suretiy-
le metodolojik bakimdan esnek ve islevsel 6zellik gostermektedir. Zira
Mahkeme dogrudan esit uzaklik yonteminin oncelikli uygulamasini be-
nimsemek yerine, bu yontemi se¢cmesini “fiziksel, matematiksel, tarihi,

politik, ekonomik ve diger faktorler” ile gerekgelendirmistir.

Karar, kiyiya yakin adalar ve ada gruplari ile daha uzak ve izole nitelikte
kiy1 unsurlarinin sinirlandirmaya etkisinin farkli olacagini gostermesi
bakimindan da onem arz etmektedir. Bu yaklasim daha sonra Erit-

re/Yemen davasinda da teyit edilecektir®®.

4 Alternatif sinirlandirmalarin harita {izerindeki yansimalar1 ve degerlendirmeleri igin
bkz. Fietta/Celeverly, 279.

4% Taraflar daha sonra 2009°da BM Genel Sekreterligi Kita Sahanligmin Sinirlari
Komisyonu’na, kita sahanliginin 200 milin 6tesinde sinirlarina iligkin 6n bilgi sun-
muslardir. 25 Eylil 2014°te ise Cabo Verde, Gambia, Gine-Bissau, Gine, Maurita-
nia, Senegal ve Sierra Leone, BMDHS nin 76. maddesi ile Ek II’nin 4. maddesi
dogrultusunda 200 milin 6tesinde kita sahanliginin dis sinirlarina iligkin komisyona
ortak bildiri sunmuslardir. Eger bu sinir Kita Sahanliginin Sinirlar1 Komisyonu tara-
findan uygun bulunursa, 1985 tarihli hakem mahkemesi kararindaki sinir, ayni gii-
ney agis1 boyunca kita sahanliginin dis siirina dogru uzatilmis olacaktir. Devletle-
rin ortak bildiri metni igin bkz. <http://www.un.org/Depts/los/clcsnew/submissions
files/submissionwa7752014.htm> (et. 10.10.2018).
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IV. KANADA/FRANSA, ST PIERRE - MIiQUELON ADALARI
TAHKIMI

Cografi olarak takimada olan St Pierre-Miquelon adalari, Fransa’ya ait
ve bunlardan St. Pierre adasi, Kanada’nin Newfoundland adasindan yal-
nizca 10 mil 6tede, Nova Scotia kiyisindan 140 mil batida ve pek ¢ok
balik¢ilik bdlgesine komsu, oldukc¢a kiicuk iki adadir. Taraflar arasinda
1972 tarihli balik¢ilik haklarimi diizenleyen sézlesmeye gore, takimada-
nin dogusunda ve kuzeyinde Kanada’nin karasularinin sinir1 ve Fran-
sa’ya verilen balik¢ilik yetki alaninin siniri, dokuz noktada birlesen 54
millik bir hat ile belirlenmis ve bunlardan besi esit uzaklik ilkesine gore
konumlandirilmisg, kalanlarin ise taraflar arasinda goriismeler ile belir-

lenmesi kararlagtirilmistir.

Taraflarin her ikisi de 1958 Cenevre Kita Sahanligi S6zlesmesi’ne taraf
olmakla birlikte, Fransa karsilikli kiyilarda kita sahanliginin belirlenme-
sine iligkin 6. maddesine gekince koymus ve Kanada bu cekinceye itiraz

etmistir*’. Uyusmazhgin ¢ozimi igin tahkime basvurmadan once taraf-

471958 Cenevre Kita Sahanlign Sézlesmesi’nin 6. maddesine gore, ayni kita sahanli-

ginin kiyilari karsi karstya olan iki ya da daha fazla devletin iilkesine bitigik oldugu
yerlerde, bu devletlere ait kita sahanligi sinir1, anlagma ile tespit edilecektir. Anlag-
ma yoksa ve 0zel sartlar bagkaca bir sinirlandirmay1 gerekli kilmiyorsa, sinir, her
noktas1 her bir devletin karasularmin 6l¢iilmeye baslandig1 esas hatlarin en yakin
noktalarina esit uzaklikta olan hattir (Kuran, 337). Fransa’nin g¢ekincesine gore,
bagkaca bir andlagsmanin yoklugunda, 29 Nisan 1958’den sonra belirlenmis ana hat-
lardan itibaren hesaplanan; 200 metre izobatin Gtesine uzanan; Fransiz hiitkumetine
gore 6. maddedeki “6zel durumlar” iginde sayilan alanlarda bulunan -ki bu alanlar
Biscay Korfezi, Granville Korfezi, Dover Bogazlar1 bolgesi ve Fransiz kiyisindan
Kuzey Atlas okyanusuna dogru deniz alanlaridir- sinirlara dayanarak esit uzaklik il-
kesinin uygulanmasi suretiyle belirlenen higbir kita sahanlig1 sinirin1 kabul edilme-
yecektir. Livingstone, E.: “Tale of Two Islands: An Analysis of the Court of Arbit-
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lar takimadaya gliney - giiney dogu yoniinde 12 mil karasulari kararlag-
tirmugtir. Bunun yanmi sira, 1977°de Kanada 200 mil balik¢ilik bdlgesi
ilan etmis; ancak ilgili yasada Fransa’ya imtiyaz tanimamustir. Ayni yil
Fransa, takimadadan guney- guney dogu yoninde 188 mil MEB ilan
etmig Ki bu iki alan ¢akismig; ancak Fransa ilgili yasasinda Kanada’nin
mevcut saptamalarini tanimistir. Boylece Fransiz deniz alan1 Kanada’ya
ait deniz alam ile kusatilmis goruntidedir. Buna karsilik iki devlet de
yine cakisma ihtimali nedeniyle kita sahanhig1 yasasi ¢ikarmamistir®®,
Uyusmazlik, diger yaniyla s60z konusu deniz alaninda balik ve adalarin
guney kita sahanliginda potansiyel toprak alt1 hidrokarbon rezervlerinin
varhigr nedeniyle taraflar arasindaki tansiyonu yiikseltmistir®®. 1989°da
taraflar bir Yetki Andlasmasi ile bes Uyeli bir Hakem Mahkemesi kur-
muslar ve mahkemenin, uluslararasi hukukun temel ilkeleri ve taraflar
arasindaki 1972 tarihli balik¢ilik haklarini diizenleyen sozlesmedeki 54
millik hatt1 dikkate alarak, taraflar arasindaki deniz alanlar1 konusunda
tek bir ¢izgi belirleyerek karar vermesini kararlastirmislardir. 10 ay si-

ren yargilama, 1992°de sona ermistir°.

ration’s Decision in the Canda-France Maritime Boundary Dispute”, Dalhausie Jo-
urnal of Legal Studies, Vol. 3, 1994, s. 14.

4 Marston, G.: “St Pierre-Miquelon Arbitration: Canada-France Maritime Delimita-
tion Award”, Marine Policy, May 1993, s. 156-157; Jayewardene, H. W.: The Re-
gime of Islands in International Law, Martinus Nijhoff Publishers, 1990, s. 378; Li-
vingstone, 3-9.

49 Blakeslee, M. R.: “The Distant Island Problem: The Arbitration on the Delimitation
of the Maritime Zones Around The French Collectivite Territoriale of Saint Pierre
and Miquelon”, Georgia Journal of International and Comparative Law, Vol. 21, s.
363-365.

0 Court of Arbitration for the Delimitation of Maritime Areas Between Canada and
France (June 10, 1992), International Legal Materials, Vol. 31, No. 5 (September
1992), s. 1145-1219 (Buradan sonra “St. Pierre-Miquelon Arbitration™).
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Yargilama sirecinde Fransa hikumeti, Newfoundland’in dogu ucundaki
Avalon yarimadast MEB’inin, takimadalarin guineyine dogru uzamasinin
hakca ilkelere aykir1 sekilde esit uzakliktan sapma teskil edecegini, bu-
nun esit uzaklik ¢izgisinden sapmayacak sekilde dizeltilmesi gerektigini
ileri siirerken, aslinda mahkemeden 200 mili asan kita sahanligi sinirla-
masi talep etmis, Kanada bu arglimana karsi ¢ikarak, sinirlamanin 1982

BMDHS 76. maddesi cercevesinde belirlenmesi gerektigini savunmustur®?.

Mahkeme, taraflarin uygulanacak hukuk bakimindan fikir birligi iginde
olmalarindan yola ¢ikarak, sinirlamanin somut olaym butin kosullart
dikkate alinarak, hakga ilkelere uygun sekilde yapilmasi gerektigini be-
lirtmistir. Ancak taraflar, hakca ilkelerin igerigi Uzerinde anlagamamustir.
Fransa’ya gore, bu ilkeler, devletlerin egemen esitligi, adalarin da deniz
alanlarinda ana karalar kadar uluslararas: hukuk cercevesinde hak sahibi
olmast olup, Fransiz takimadasinin kiigiikliigi ya da ada niteligi nede-
niyle ana karaya nazaran daha bagimli ya da Kanada ana karasi ile birle-
sik nitelikte gorilmesi mumkin degildir®?. Kanada’ya gore ise esit uzak-
lik ilkesine dayali bir sinirlandirma, Fransiz adalarinin giineyde Newfo-
undland ile karsiliklt oldugu alanda, Kanada’nin kendi dogal uzantisin-
dan koparilmasi anlamina gelecektir. Bu nedenle sinirlandirmanin bas-
langi¢ noktasi olarak bile esit uzaklik hakga ilkelere aykiridir. Orantililik
ilkesi geregi, her devlete kiy1 uzunlugu ile orantili kita sahanlig: tanin-

malidir®.

51 St Pierre-Miquelon Arbitration, para. 43-55.
52 St. Pierre-Miquelon Arbitration, para. 48.
53 Blakeslee, 362.
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Her iki devlet de argiimanlarinda 1977 tarihli ingiltere ve Fransa arasin-
daki Kanal tahkimine gonderme yapmustir ki bu davada Hakem Mahke-
mesi, Ingiliz Kanal adalarin1 12 millik karasulari ile kusatarak su sonuca
varmistt: “... Bu dava St Pierre -Miquelon adalar: uyusmaziig: ile ben-
zerlikler tasimakia birlikte, 6nemli ag¢ilardan da ayrilir. Bir kere, St Pi-
erre -Miquelon orneginde adalar karsilikli iki devletin kyidas oldugu
bir kanalda yer almadigindan, taraflar arasinda, kiyi cizgisinin, sap-
tanmas: gereken kita sahanligi ile yaklasik denk iliskide (approximately
equal relation) olup olmadigi konusunda uyusmazitk bulunmamaktadur.
Tkincisi, St Pierre -Miquelon adalarinin dogusunda Atlantik okyanusu-
nun agik sularindan bagka bir sey yoktur. Dolayisiyla Kanal adalarina

nazaran, esitsizlikleri giderecek daha ¢ok deniz alan: bulunmaktadir™*.

Sinir belirleme surecinde cografi unsurlar meselenin kalbinde olmakla
beraber, is pratikte sinir1 ¢izmeye geldiginde Hakem Mahkemesi, sirf
esit uzaklik veya orantililik degerlendirmeleri yerine, hakca ilkeler-ilgili
durumlar dengesine dayali bir degerlendirme yapmistir. Mahkeme, Ulus-
lararas1 Adalet Divani’nin Gulf of Maine davasindaki gerekgesini takip
ederek®®, 1958 Cenevre Kita Sahanhigi Sozlesmesi'nin 6. maddesine
bagvurmay1 reddetmistir. Zira Mahkemeye goére bu dava, sirf kita sahan-
lig1 belirlemesinden ibaret degildir ve s6z konusu 6. madde her zaman

ozel durumlar tarafindan sekillendirilmelidir®®.

54 Marston, 160; English Channel Arbitration, s. 80, para. 159 ve s. 95 para. 200.

5% Delimitation of the Maritime Boundary in the Gulf of Maine Area, Judgment, 1.C.J.
Reports 1984, s. 246, <https://www.icj-cij.org/en/case/67/judgments>, (et.
11/10/2018).

% St. Pierre-Miquelon Arbitration, para. 38-41.
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Mahkeme, Kanal tahkimindeki ada ile ada sahibi devletin ana karasinin
yakinligimin s0z konusu oldugu durumdan farkliligi vurgulamais, iki dev-
lete ait kiyilarin uzunluguna dayali orantililik argiimani karsisinda, her
kiymin, kiy1 uzunlugu ne kadar kisa olsa da, deniz alaninin kisa kesilme-
sini gerektiren bir menfaat yaris1 yoksa, denize dogru 200 mil izdiisimi
olmasi gerektigini belirtmistir’. Mahkemeye gore, bagimsiz bir devlet
olup olmadigina bakilmaksizin Fransiz adalarinin, Kanada’nin diger
adalar1 ne kadar hak sahibiyse o kadar hak sahibi olmasi gerekmekte;
zira takimadanin bir niifusu ve bir ekonomisi bulunmakta, eski anlasma-
lardaki kosullarin, Fransa’nin glinimiz deniz hukukundan kaynaklanan
haklarina halel getirmemesi gerekmektedir. Bu nedenle Kanada’nin
Fransiz adalarinin kusatilmasi talebini, hakca ilkelere aykiri olacagi ge-

rekcesiyle reddedilmistir®®.

Ancak Mahkeme, Newfoundland yarimadasi s6z konusu oldugunda,
Fransa’nin egemen esitlik ilkesine dayali esit uzaklik argiimanini da red-
detmekle birlikte, karasularinin Otesindeki egemenlik taleplerinin kismen
karsilanmas1 gerektigini bildirmistir®®. Bdylece hakca ilkelere uygun
¢cozlime varmak icin Mahkeme, 1972 Sozlesmesi’nin belirledigi hattin
kuzeydeki sonundan baslayan bati izdiistimii olarak adlandirilan bélge ve
takimadanin guney-giineydogu boélgesi olmak Uzere iki bolge belirlemis-
tir. Mahkeme bat1 bolgesinde, Fransiz adalarina karasular1 diginda bir 12
mil daha MEB taninmasi gerektigine, bunun BMDHS nin 33 maddesin-

57 st. Pierre-Miquelon Arbitration, para. 68-70.
58 St. Pierre-Miquelon Arbitration, para. 54.
5 St. Pierre-Miquelon Arbitration, para. 43.
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deki bitisik bolge oraninda olacagina, iki devlet arasindaki mesafenin 48
milden az oldugu yerlerde ise siirin esit uzaklik olmasi gerektigine ka-
rar vermistir®®. Mahkemeye gore bu ilk bolge bakimindan Fransiz kiyi-
smin karasularmin Otesine uzanan her tirli izdisim, Newfoundland
guney kiyisindaki noktalardan giineye dogru bir miktar “tasma” ve

“kesme” etkisini doguracaktir®:,

Mahkeme, giliney-giineydogu olarak tanimladig: ikinci bolgede takima-
danin, Kanada tarafindan kesilmeyen bir glineye dogru bir acilisinin ol-
mas1 gerektigini, bu nedenle giiney noktasindan denize dogru 200 millik
izdiisiimii olacagini, ancak bunun Newfoundland’in giiney kiyisindaki
paralel kiyr izdiisiimiinii isgal etmemesi gerektigini bildirmistir®. Bu
amacla, takimadanin esas hatlarindan sonra hesaplanan 12 mil hattindan
itibaren 188 mil uzunlugunda ve takimadanin en dogu ve en bati nokta-
larindan gecen meridyenler arasindaki mesafe (10,5 mil) tarafindan ayri-
lan iki paralel cizgi arasindaki alan boyunca deniz alani1 taninmasina
karar vermistir. Mahkeme, son olarak ¢izdigi sinirin kuzey dogu ucu ile
1972 So6zlesmesi’nde gosterilen ¢izginin birinci noktasini en yakin nok-

talarindan 12 millik hatla birbirine baglamistir®,

Mahkeme, Novascotia tarafindaki deniz alaninin nereye kadar uzatilaca-
g1 simdilik belirsiz oldugundan, miinhasiran Nova Scotia ve takimada
arasinda bir sinirlama yapilacaksa, bunun karsilikli kiyilarin oldugu yer-

de tadil edilmis esit uzaklik sinir1 olabilecegi ihtimalinden yola ¢ikarak,

60 St Pierre-Miquelon Arbitration, para. 69.
61 St. Pierre-Miquelon Arbitration, para. 67.
2 St. Pierre-Miquelon Arbitration, para. 70.
3 St. Pierre-Miquelon Arbitration, para. 71.

[ 3]
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Fransiz adalarinin MEB alaninin, Nova Scotia’nin kuzey ucundan itiba-
ren (Cape Breton adasi) kiy1 gizgisinin izdiisiimiiyle cakisacak sekilde
uzatilmasini uygun gérmemistir®®. Aym sekilde Fransa’nin, MEB’inin
Otesinde kita sahanlig1 belirlenmesi talebini, bu konuda yetki andlasma-

sinda yer almadigi gerekgesiyle reddetmistir.

Karar 6zetle, Fransa’nin “adalarin da ana karalar gibi haklar1 olacag1”
argiimanimi kabul etmekle beraber, pratikte sinir1 gizerken adalara olduk-
¢a az hak tanimigtir. Diger yandan Mahkemenin belirlemis oldugu taki-
madaya ait 200 millik MEB alan1 tamamen Kanada’nin balik¢ilik bdlge-
si igine diismektedir. Baska bir deyisle bolgenin cografi yapisi, esitsiz bir
sonu¢ dogurmustur. Diger yandan, burada esit uzaklik ilkesine dayali
cizilebilecek bir hat da Kanada kiyilarinin izdiigiimii bakimindan esitsiz
bir sonu¢ doguracakt1%. Baz1 yazarlara gore, taraflarin dogal uzantisimin
g0z ardi edilmesi, ekonomik faktorlerin dikkate alinmasi gibi hususlar
bakimindan karar, deniz sinirlandirmalarinda son egilimlere oldukca
uygun olmakla birlikte teorik yan1 ¢ok zayif olup, Mahkemenin sert hu-
kuk kurallarmi uygulamama egilimi carpicidir®®. Yine bazi yazarlara
gore Fransa’nin karasular1 Otesinde egemenlik alani taleplerini kismen
karsilanmasi gerektigi belirtilen kararda, adalari kusatmanin hakga ilke-
lere aykir1 olacagindan baska hicbir agiklamanin bulunmamasi ve kori-

dor seklindeki deniz alani sinirlandirmasi kararin ex aequo et bono da-

64 St. Pierre-Miquelon Arbitration, para. 72.
85 Marston, 166.

8 Politakis, G. P.: “The French-Canadian Arbitration Around St. Pierre and Mique-
lon: Unmasked Opportunism and the Triumph of the Unexpected”, International
Journal of Marine and Coastal Law, Vol. 8, 1993, pp. 134
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yanag1 oldugunu gostermektedir®”. Bazi yazarlara gore ise eger Mah-
keme bu adalarin bagimsiz bir devlete ait oldugu goriisiinde olsaydi,
adalar1 kusatan bir ¢c6zime gitmezdi. Zira Mahkemenin tadil edilmis esit
uzaklik ilkesine bagvurmasimin nedeni, Kanada’nin orantililik talebinin
olumlu karsilanmasi nedeniyle adalarin gorecegi zarari, siniri tadil eder-

ken gidermek istemesidir®®,

Diger yandan yargilama, Uluslararas1 Adalet Divani yargilamalarina
gore olduk¢a hizli seyretmis ve karar metni de oldukca kisa ve 0zdar.
Ayrica karar, blylk kara parcalarina komsu ve okyanusa agilan ama
kalic1 nlifusu ve ekonomisi olan baska devlete ait kiiciik adalar bakimin-
dan 6nem teskil etmekte ve BMDHS nin 121. maddesinin teaml niteli-
gini yansitmaktadir. Ancak 200 millik Fransiz koridoru, oybirligi ile

kabul edilmemis ve sikca da elestirilmistir®®.
V. ERITRE/YEMEN TAHKIMi

Daimi Hakemlik Mahkemesi nezdinde kurulan ad-hoc Hakem Mahke-
mesi tarafindan 1999°da karara baglanan dava, iki devlet arasinda Kizil-
deniz’de bulunan Mohabbakah adalari, Haycock adalari, Zugaranish
adalar1, Jabal al-Tayr adas1 ile Zubayr ada grubu Uzerindeki Ulkesel

egemenlik iddialarinin ¢6ziime kavusturulmasi ve énemli bir ticaret rota-

67 Marston, 166.
%  Blakeslee, 378.
% Fietta/Cleverly, 378.
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st olan bolgede deniz smirlarinin belirlenmesinden olusan iki asamadan

olusmaktadir’®.

Kizildeniz’in karsilikli iki yakasinda bulunan Eritre ve Yemen devletleri
arasinda kuzeyde 125 millik deniz alani, giineyde 20 mile kadar daral-
maktadir. Bu nedenle sinirlamada adalarin ve ada gruplarinin etkisi ayri-
ca Onem teskil etmektedir. 1996'da Eritre ve Yemen devletlerince kabul
edilen Yetki Andlasmasi ile tlkesel egemenlik ve deniz alanlarinin sinir-
landirilmas: konularinda ileride ortaya cikabilecek benzer sorunlarin

onlenmesi amaciyla Hakem Mahkemesi kurulmustur.

Davanm ilk asamasinda, her iki taraf da Ulkesel egemenlik iddialarin
desteklemekte kullandig: tarihsel haklarin varligin1 tam olarak ispatla-
yamamiglardir. Hakem Mahkemesi, ilgili tarihsel, olgusal ve hukuksal
konularin incelenmesinden sonra, Eritre kiyisinin 12 mil berisinde olan
ve Yemen’in aksi duruma delil gosteremedigi Mohabbakah adalar1 (ize-
rinde Eritre’nin egemenligine Karar vermistir’®. Ayrica Mahkeme aksi
ispat edilemedigi taktirde belirli bir agikliktaki adalarin en yakin kiy1
devletine ait olmasi gerekliligine ve Eritre’nin mevcut petrol andlasma-
larina dayanarak Haycock adalari tzerinde de Eritre’nin egemenligini
tanimustir’2, Zugar Hanish grubu adalarina iliskin olarak taraflarin tarihi

hak iddialarin1 ispatlayamamalar1 (zerine Hakem Mahkemesi, etkin

0 Reports of International Arbitral Awards, Eritrea and Yemen, (Territorial Sovere-
ignty and Scope of the Dispute), 9 October 1998, Vol. XXII, s. 209-332; Second
stage of the proceedings between Eritrea and Yemen (Maritime Delimitation), 17
December 1999, Vol. XXIl, s. 335-410.

L Territorial Sovereignty and Scope of the Dispute, s. 318, para. 475.
2 Territorial Sovereignty and Scope of the Dispute, s. 318, para. 477-481.
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kontrol ilkesi dogrultusunda, taraflarin bolgedeki petrol arama, fener
ingas1 gibi faaliyetlerini degerlendirmis ve Yemen’in daha ¢ok varlik
gosterdigi kanisina vardigi Zugar Hanish grubu adalarinda Yemen’in
egemenligini tammustir’3. Jabal al-Tayr ve Zubayr grubu adalarma ilis-
kin olarak ise Mahkeme, her iki tarafin da adalar etrafindaki faaliyetleri-
nin azhigina dikkat ¢ektikten sonra, Yemen’in deniz feneri insasina ilis-
kin 6nceki tarihli taleplerini ve bolgedeki petrol andlasmalarini, bélge-
deki goreceli varligina isaret olarak degerlendirmis ve bu adalar Gizerinde

Yemen’in egemenligini tanimistir’,

Davanin ikinci asamasinda Mahkeme, bu adalarin deniz sinirlandirmasi-
na etkisini 14 ay siren bir yargilama ile degerlendirmistir. Yetki And-
lasmas1 gergevesinde deniz sinirlarinin belirlenmesinde basvurulacak
hukuk, Mahkemenin (lkesel egemenlige iliskin karari, BMDHS ve diger
ilgili durumlar olarak kararlastirllmistir. Her ne kadar Eritre Sozles-
me’nin tarafi olmasa da Mahkemeye gore pek ¢ok hikmi teamil huku-
ku kurali haline gelmistir. Mahkeme, oldukga genis bir kavram olan “il-
gili durumlar” unsurunu, orantililik (proportionality), tasmama (non-
encroachment), adalarin varligi ve hakca ilkelere uygun diger unsurlar

olarak yorumlamustir”.

3 Territorial Sovereignty and Scope of the Dispute, s. 326, para. 507.

" Territorial Sovereignty and Scope of the Dispute, s. 329, para. 523-524. Davanin
iilkesel egemenlige iliskin ilk asamasinda taraflar arasindaki uyusmazhigin ge¢misi
ve lilkesel egemenlik iddialarina iliskin olarak kararin degerlendirmesi i¢in bkz. Se-
rap Akipek, “Eritre-Yemen Hakem Karar Isiginda Kizildeniz Adalarinin Aidiyeti
Sorunu”, Ankara Universitesi Hukuk Fakiiltesi Dergisi, 2000, C. 49, s. 1-30.

5 Maritime Delimitation, s. 365, para. 130.
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Taraflarin her ikisinin de ¢ok farkli baslangi¢ noktalari olan esit uzaklik
hatt1 gizgilerini talep etmeleri izerine Mahkeme, herhangi bir esit uzak-
lik cizgisinin ancak hakga ilkelere uygun olmasi halinde kabul edilebilir
olduguna dikkat cekerek, adalarin muhtemel etkilerini de dikkate alan
bir “cok amagl tek sinirin”, karsilikli kiyilar arasindaki sinirin belirlen-
mesinde orta hattin uygulanmasina olanak verecegini belirtmistir’®. Boy-
lece Mahkeme, kuzey, orta ve giiney olmak Uzere U¢ bolgeye ayirdigi
deniz alanin1 kuzeyden glineye 29 nokta tzerine kurulu bir orta hat belir-
lemigtir. Mahkemeye gore orta bélgede bulunan adalara tam etki veril-
memesi gerekmektedir. Zira Mahkeme kuzey bolgesinde taraflarin MEB
ve kita sahanliklariin belirlenmesinde, BMDHS nin 74 ve 83. maddele-
ri dogrultusunda hakga ilkelere uygun ¢6ziime ulagmak niyetindedir. Bu
noktada Eritre’nin en fazla nifusa sahip Dahlak adalari, Yemen’in orta
hatta yakin adalarinin aksine, Eritre ana karasinin bir pargasi goruni-
minde oldugundan, orta hattin ¢izilmesinde, yine BMDHS’ nin 7(4).
maddesi geregi, Dahlak adalarinin en disiik su hatti Eritre’nin batidaki

temel noktalar1 olmalidir’’.

Yemen’e ait orta hatta yakin adalar1 olan Jabar al-Tayr ve Zubayr grubu
adalarina gelince, Yemen’in ana karasinin bir pargas1 goriniminde ol-
mamalari, ¢orak yapisi ve yasanmasit zor iklim sartlari, bu adalara orta
hattin belirlenmesinde bir rol verilmemesini gerektirmektedir. Ancak

Mahkeme, bu adalarin 12 millik karasular1 oldugunu da tanimistir’®.

6 Maritime Delimitation, s. 365, para. 132.
7 Maritime Delimitation, s. 368, para. 146.
8 Maritime Delimitation, s. 363, para. 119.
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Ayrica Yemen’in boyle bir talebi olmamakla birlikte Mahkeme, en bati-
daki, tzerinde yerlesim olmayan ve nispeten biyiuk Kamaran adasi ile
onun civarindaki serpistirilmis adalar da dahil olmak Ulzere kuzeyde Ye-
men ana karasi boyunca ¢ok sayida adayt BMDHS nin 7. maddesi uya-

rica Yemen icin temel noktalar olarak belirlemistir™®.

Orta bolgedeki orta hattin belirlenmesinde Mahkeme, BMDHS nin
121(2). maddesi geregi, bir adanin karasularmin, bitigik bolgesinin,
MEB ve kita sahanliginin sinirlandirilmasi, diger kara pargalarina uygu-
lanabilir hiikiimlerine uygun olarak yapilmasi gerekliligini hatirlatmis ve
onemli uluslararas: ticaret rotalarinin kusatilmamasi gerektigini eklemis-
tir. Bu nedenle bu bolgede orta hattin diizeltilmesini gerektiren 6zel du-
rum ya da tarihi haklarin olmamasini gerekge gostererek, taraflarin kara-
sular1 ortasindan smir1 gecirmistir®. Giiney boélgesinde ise Mahkemeye
gore, deniz alaninin ortasinda smirlandirmay1 zorlastiracak sekilde ada

bulunmadigindan, iki ana kara arasindan orta hat gizilmesi uygundur®.

Mahkeme ayrica taraflarin orantililik ilkesinin uygulanmasina iligskin
ancak birbirinden ¢ok farkli sonuclar doguracak sekilde sonuca vardikla-
r1 taleplerine iliskin olarak, teknik hesaplamalar yapmak ve kiy1 uzun-
luklar1 ile taraflara tahsis edilen deniz alanlarin1 karsilastirmak suretiyle
orantililik ilkesini test etmistir. Mahkemeye gore lcumler orantisiz bir

sonuca isaret etmemektedir®?.

9 Maritime Delimitation, s. 365, para. 150-151.
8 Maritime Delimitation, s. 370, para. 158.
81 Maritime Delimitation, s. 371, para. 163.
82 Maritime Delimitation, s. 372, para. 165-168.
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Eritre Yemen davasi, Uglnci devlet arabuluculugunu takip eden ve taraf-
lar arasinda ¢atismaya doniisebilecek turden ciddi bir Ulkesel uyusmazli-
g1 karara baglayan ozelligiyle ad-hoc devletlerarasi tahkimin basarili bir
ornegini teskil etmektedir®®. Kararin ikinci asamasi, karsilikli kiyilar
olan devletler arasinda deniz smirlarinin belirlenmesinde esit uzaklik
veya orta hat yonteminin uygun bir baslangi¢ olabilecegini gostermesi

bakimindan giiniimiiz uluslararas1 hukuk egilimine uymaktadir®,

Adalarin smirlandirmaya etkisi bakimimdan da 6nem arz eden davada,
Yemen’in kendi ana karasina yakin, Eritre karasular1 disinda kalan ki-
clk Eritre adalarmin kusatilmas: talebi Mahkemece reddedilmis ve ne
kadar kuglk olsa da bu adalarin BMDHS’ nin 121. maddesi hikmunden
faydalanacagi belirtilmistir. Diger yandan Mahkeme, taraflarin ana kara-
larinin ayrilmaz pargast gorinumindeki adalar esit uzaklik ¢izgisinin
belirlenmesinde esas nokta olarak kabul ederken ve bunlara tam etki
verirken, iki devlet arasindaki deniz alaninin orta bdlgesine denk diisen
adalarin yasamaya elverigli olmamasini dikkate alarak sinirlandirmaya

etkisini reddetmistir.

8 Marian, C.: “A Revised Look at the Hanish-islands Arbitration: The Dual Role of
Diplomacy and Inter-state Arbitration to Force Lasting Resolution of Military Conf-
licts”, Scandinavian Studies in Law, Vol. 63 — Arbitration, 2017, s. 246-259.

Iki devletten yalmzca birinin dogal uzantisini olusturan kita sahanligi alanimin dis
smirinin belirlenmesi gibi istisnai durumlarda, uluslararasi hukuk karsilikli kiyilar
arasindaki deniz sinirlarinin belirlenmesinde esit uzaklik yonteminin baslangi¢ nok-
tas1 olmasina izin vermemektedir. Fietta, S. - Cleverly, R. 362.

84
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VI. NOVA SCOTIiA/NEWFOUNDLAND LABRADOR TAHKIMi

Fransiz St Pierre-Miquelon adalar1 ile Kanada arasindaki deniz sinirlari-
nin belirlendigi kararindan sonra hasil olan uyusmazligin konusu,
Newfoundland adas1 ve NovaScotia ana karasinin giineydogusunda bu-
lunan Cape Breton kiyisi arasindaki deniz sinirlarinin belirlenmesidir.
Sinirlanacak bolge, taraflarin kiyilarindan 12 mil Gtede, batiya dogru St.
Lawrence Korfezinde baslamakta, doguda Atlantik Okyanusuna dogru
acilan Cabot Bogazina dogru devam etmektedir. S6z konusu alanda, pek
cok koy, kiiciik ada ve adacik bulunmaktadir®,

Hakem Mahkemesinin yarg: yetkisi, Kanada hukukunun bir pargasi olan,
Kanada-Nova Scotia Agik Deniz Petrol Kaynaklar1 Anlagsmas1 Uygula-
ma Yasas: ile Kanada-Newfoundland Atlantik Anlasmasi Uygulama
Yasasina dayanmaktadir. Bu gercevede, taraflar arasinda sanki iki ayri
devletmis gibi her biri Kanada devletinin sahip oldugu hak ve yetkiler
cercevesinde, agiktaki kita sahanligi siirlarimin belirlenmesi 6ngordl-
miistiir®®. Mahkeme, ilk asamada, taraflar arasinda daha énce bu smiri
cizen bir andlagsma olup olmadigini belirleyecek; ikinci asamada bu and-

lasmanin olmamasi halinde deniz simirini1 belirleyecektir.

Mahkeme’ye gore, her ne kadar Kanada 1958 Cenevre Kita Sahanligi
Sozlesmesi’ne taraf olsa da, sinir konusunda agik ve baglayici bir and-

lasma olmadikga, taraflarin ne 1958 So6zlesmesi ne de BMDHS bagla-

8 Arbitration between Newfoundland and Labrador and Nova Scotia Concerning
Portions of the Limits of Their Offshore Areas, Award of the Tribunal (Second
Phase), Ottowa, March 26, 2002, s. 64, para. 4.2 (Buradan sonra ‘“Nova Sco-
tia/Newfoundland Arbitration”).

8 Nova Scotia/Newfoundland Arbitration, s. 3, para. 1.1.
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minda ad idem (mutabik) anlastiklari, 12 milin 6tesini diizenleyen bir
siir bulunmamaktadir. Taraflar aras1 ortak beyanat, yazisma gibi unsur-
lar da yeterince agik bir baglayicilik arz etmedigi icin Mahkemece “and-

lasma” olarak kabul edilmemistir®’.

Davanin ikinci asamasinda taraflar, sinirlamada basvurulacak hukukun
teamil hukuku oldugu konusunda hemfikirdirler. Bununla birlikte Nova
Scotia’ya gore, 6zel durumlar dikkate alinarak hakca ilkelere bagvurul-
malidir. Bu bakimdan boélgede petrol ruhsati sahibi olmasi nedeniyle,
bolgedeki hidrokarbon rezervlerinin sinirlamada dikkate alinmasi gerek-
tigini belirtmistir. Newfoundland’a gore ise taraflarin bolgedeki faaliyet-
leri ya da dogal kaynaklarin varligi siirlamay1 etkilememeli; cografi
unsurlara 6nem verilerek, taraflarin kiyidaki egemenlik alanlarina dikkat

edilmelidir®,

Mahkeme 6ncelikle taraflarin kita sahanligi konusunda 1958 Sozlesme-
si’nin 6. maddesi ile BMDHS nin 83. maddesini karsilastirmis, bu iki
kaynagin sonraki devlet uygulamasi ve igtihatlarla yorumlanmasi gerek-
tigini belirtmistir. Mahkeme’ye gore, 6. maddede gegen esit uzaklik ku-
rali bir tarafa, daha onceki davalarda 83. maddeye ve teamul hukukuna
bagvuran uluslararasi yargi organlari, sinirlandirmaya bir esit uzaklik
cizgisi ile baglamiglar, daha sonra onu somut olayin kosullarina gore
tadil etmislerdir. Mahkeme’ye gore, karasularmin 6lglilmeye baslandigi
esas hatlardan itibaren 200 milden daha genis bir kita sahanligi, bu iki

eyaletin aciga dogru deniz alaninin neredeyse tamamina denk gelmekte-

87 Nova Scotia/Newfoundland Arbitration, s. 57, para. 3.13.
8 Nova Scotia/Newfoundland Arbitration, s. 19, para. 1.24-1.25.
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dir. Kanada’nin mevcut kita sahanligi iddiast zaten 200 milin Gtesine
gecmektedir. Bu nedenle Mahkemeye gore yargi yetkisi, iki eyaletin
aci1ga dogru deniz sinirlarin belirlemek ile siirli olup, bunu yaparken de
uluslararas1 hukuk geregi, kita sahanliginin dis sinirinin kita kenarimi

gecmemesini saglamas1 gerekmektedir®®,

Uyusmazlik konusu deniz alaninda hidrokarbon kaynaklarmin bulunma-
sina iligkin olarak Mahkeme, deniz sinirlamasi yaparken, bolgedeki zen-
ginlikleri veya ilgili devletin ya da halkinin dogal kaynaklarini dikkate
alinabilecegi “ilgili durumlar1”, s6z konusu simirlamanin yikici etkileri-
nin olabilecegi durumlar ile bolgedeki dogal kaynaklarin hali hazirda ve
kesin olarak dogrulanabilir oldugu durumlar ile siirlamistir®. Mahke-
meye gore, bu davada taraflardan birinin dogal kaynaklara iliskin hakla-

riin digerinden (istiin tutulacagma iliskin bir veri tespit edilmemistir®,

Tum bu saptamalari 1s18inda Mahkeme sinirlama alanini, St. Lawrence
korfezi tarafi, Cabot bogazinin son noktalarindan ¢izilen ve bogazi kapa-
tan cizgilerin igine tekabil eden “i¢ bolge” ve Cabot bogazini glineydo-
guda kapatan c¢izgi ile kita kenarmin dis ucu arasindaki alana tekabul
eden “dis bolge” olmak (izere lge ayirarak karar vermistir. Daha sonra
Mahkeme bir esit uzaklik ¢izgisi ¢izmekle simnirlamaya baglamig, daha

sonra bu ¢izgiyi taraflarin kiyilarinin durumu, bélgenin mevcut yapisi ve

8 Nova Scotia/Newfoundland Arbitration, s. 43, para. 2.29-2.32.

% Aym yonde bkz. Lathrop, O. G.: “Newfoundland and Labrador-Nova Scotia: The
Latest International Maritime Boundary”, Ocean Development & International
Law, Vol. 34, No: 1, 2003, s. 93; Hughes, V.: “Nova Scotia-Newfoundland Dispute
over Offshore Areas: The Delimitation Phase”, Canadian Yearbook of International
Law, Vol. 40, 2003, s. 415.

%1 Nova Scotia/Newfoundland Arbitration, s. 62, para. 3.22.
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devletlerin kiy1 ¢izgilerinin sinirlandirmaya etkisi dogrultusunda tadil

etmistir.

Bu cercevede Mahkeme sinirlandirma yaparken, uyusmazlik konusu
deniz alanindaki adalarin ve kayaliklarin siirlandirmaya etkisini de de-
gerlendirmistir. Newfoundland’a gore, St. Pierre Miquelon adalarinin
deniz sinirlar1 1992 tarihli hakem karariyla belirlenmis olup, bu kararda
Fransa’ya tahsis edilen deniz alani, kendisine ait olmas1 gereken bir alani
icerdiginden, bu durum kendisi agisindan “ilgili durumlar” olarak deger-
lendirilmelidir. Ayn1 gériiste olmayan Mahkemeye gore ise Newfound-
land ya da Nova Scotia’nin, daha 6nce ugradig1 ya da ileride ugrama
ihtimali olan kayiplariin bu davada giderilmesini gerektiren bir ulusla-
raras1 hukuk kurali bulunmamaktadir®?. Yine Newfoundland’a gre, 5km
kareden daha kii¢iik bir yuzey alani olan ve (zerinde hi¢ kimsenin yasa-
madigi St. Paul adasinin sinirlamada kullanilmasi orantisiz sonu¢ dogu-
racaktir. Mahkemeye gore, kars1 kiyidan gizilen gegici esit uzaklik ¢izgi-
si baglaminda, bu adaya hic etki verilmemesi uygun degildir. Ik sinir
goriismeleri zamaninda, smir ¢izmede esas nokta olarak taninmasini
Newfoundland kabul etmemis olsa da Mahkeme, tarihsel haklar1 da dik-
kate alarak bu adaya temel nokta etkisi tanimak niyetindedir®®. Nova
Scotia’nin bir pargas1 gériiniminde olan, ana karadan 88 mil uzakta ve
33 km kare yiizey alanina sahip Sable adasina gelince, Newfoundland’a
gore esit uzaklik hatt1 belirlenirken bir unsur olarak bu aday: kullanmak,

cografi yapmin seklini degistirmek olacaktir. Ancak Mahkemeye gore

%2 Nova Scotia/Newfoundland Arbitration, s. 78, para. 4.28.
% Nova Scotia/Newfoundland Arbitration, s. 80, para. 4.31.
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St. Paul adasindan farkli olarak, komsu taraf smirlarinin belirlenmesin-
de, a¢ik denize dogru sinirlandirma bakimindan Sable adasi, daha fazla
etki sahibi olacak konumdadir. Bu nedenle Mahkemeye gore, bu ada
kesinlikle dikkate alinmasi gereken Ozel veya ilgili durumlardan biri-

dir®*,

Mahkeme taraflarin iddialarim1 degerlendirdikten sonra, hakkaniyete
uygun bir ¢oziime varmak maksadiyla ve taraflarin 1958 Cenevre Soz-
lesmesi’nin 6. maddesi ile bagl olduklar1 varsayimiyla ¢izecegi gegici
esit uzaklik ¢izgisini, 6zel durumlar 1s1ginda tadil etmenin, teamil huku-
ku ve BMDHS nin 83. maddesine uygun olacagi kanaatine varmistir®.
Mahkeme Uge ayirdigr St. Lawrence korfezi i¢ bolgesinde butlin adalari
ve kayaliklar diiz esas hatlarin gizilmesinde temel nokta olarak kullana-
rak gecici esit uzaklik cizgisini ¢izmistir. Gegmiste orta hat onerisine
itiraz etmemis olmasina dayanarak Newfoundland’in, taraflarin kiy1
uzunluklarmin farkli olmasi nedeniyle esit uzaklik gizgisinin kesme etki-
Si yaratacagl arglimanini reddetmistir. Mahkemeye gore c¢izdigi bu esit
uzaklik ¢izgisi hem cografi unsurlar1 hem de taraflarin i¢ bolgedeki faa-
liyetlerini yansitmaktadir®. Dis bélgede ise Mahkeme, kapsami yete-
rince acik olmadigi, il bazinda yetkilendirmeyi ispatlanmayan ulusal
gorunimli petrol ruhsati uygulamalarini dikkate almamistir. Boylece dis

smir sadece kiy1 cografyasini yansitir sekilde gizilmistir®”.

% Nova Scotia/Newfoundland Arbitration, s. 81, para. 4.32.

% Nova Scotia/Newfoundland Arbitration, s. 85, para. 5.2.

% Nova Scotia/Newfoundland Arbitration, s. 86, para. 5.4 - 5.8.
% Nova Scotia/Newfoundland Arbitration, s. 90, para. 5.11.
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Mahkeme, esit uzaklik ¢izgisini tadil ederken, hakga ilkeler gergevesin-
de, her ne kadar Nova Scotia’ya 88 mil uzaklikta acikta olsa ve Uzerinde
nifus olmasa da Sable adasina etki taninmasinin Newfoundland aleyhine
yaratacagi kesme etkisinden sakinmak icin bu adaya (taraflarin kiyi

uzunluklarmi da kismen dikkate alarak) hig etki tanimamigtir®.

Mahkeme, farkli kiyr uzunluklarinin degerlendirilmesine dayali orantili-
lik degerlendirmesini, diger uluslararast yargi organlarinca siklikla bas-
vurulan bir yontem olmadigindan ve taraflar arasindaki kiy1 uzunluklari

farki ¢ok fazla olmadigindan bu davada uygulamamustir.

Boylece Mahkemenin belirledigi U¢ bdlgeye ayrilmis deniz alaninda, i¢
bolge, Scatarie adas1 ve Lamaline Shag kayasi arasinda ¢izilen kapanma
cizgisine uzanan i¢ bikeye karsilik gelmistir. Dig bolge, kita sahanligi-
nin dis sinirina uzanmug, fakat nihai simirt Mahkemece ¢izilmemistir.
Bununla ilgili olarak Mahkeme, bu simirin mevcut esit uzaklik ¢gizgisine
dayali saptamalarindan ileri uzatilmasi halinde, kitanin bittigi yere kadar
gliney agisini takip edecegini bildirmistir. Son olarak St. Lawrence kor-
fezi icinde kalan bolgede, i¢ bolgeyi kapatan esit uzaklik ¢izgisi, Ramea
adas1 ve Scatarie adasina esit uzaklikta olup ve kapanma noktasindan

Korfeze dogru 12 mil daha batiya uzanacak sekilde ¢izilmistir®®.

Mahkemenin karari, taraflarin yargilama sirasinda esit uzakliga karsi

ciktigr durumda bile, esit uzaklik/6zel durumlar yaklagiminin benim-

% Nova Scotia/Newfoundland Arbitration, s. 91, para. 5.15.
% Nova Scotia/Newfoundland Arbitration, s. 95, para. 6.1- 6.5.
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senmesi bakimindan 6énemlidir. Zira Mahkemeye gore ¢cogu smirlamada

esit uzaklik bir baslangi¢ adimudir.
VII. GUNEY CiN DENiZi TAHKIMI

22 Ocak 2013’te Filipinler’in, BMDHS nin 287. maddesi ve Ek VII cer-
cevesinde gonderdigi bildirim ile Cin Halk Cumhuriyeti’ne karsi Daim?
Hakemlik Mahkemesi nezdinde, zorunlu yargilama mekanizmasi gerce-
vesinde baslattigi tahkim siirecine Cin, tahkim sirecinin higbir agamasi-

na katilmayacagi bildirimi ile cevap vermistir®.

Guney Cin denizindeki durum, deniz ve kara uyusmazliklarini igeren ve
bolgedeki diger devletlerin de rol aldigi karmasik bir gorinim arz et-
mektedir'®, Ulkesel egemenlik iddialar1 da uyusmazliklarin énemli bir
boyutunu olusturmakla beraber BMDHS nin uyusmazliklarin ¢0zimiine
iliskin hiktimleri kapsami disinda kaldigindan Filipinler’in iddiasi, yargi
yetkisinin reddi ihtimalinden sakinmak maksadiyla, su ¢ konu etrafina
toplanmigtir. Bunlardan ilki, BMDHS cercevesinde Guney Cin denizin-
de, Ozellikle de Cin’in tarihsel nedenlere dayanarak hak iddia ettigi U

seklindeki “Dokuz Cizgi Hatt1” (nine dash line) alaninda deniz yetki

100 Arbitration under Annex VII of United Nations Convention On The Law of The
Sea, Republic of the Philippines v. People’s Republic of China, Permanent Court of
Arbitration, Award of 12 July 2016, para. 51 (Buradan sonra “South China Sea Ar-
bitration”).

11 Brunei, Cin Halk Cumhuriyeti, Tayvan, Malezya, Filipinler ve Vietnam’in taraf

oldugu iilkesel egemenlik iddialari, adalar ilizerinde egemenlik ve deniz sinirlarinin

belirlenmesini icermektedir. 2002 tarihli ASEAN- Giney Cin Denizinde Taraflarin

Tutumuna Iliskin Cin Deklarasyonu ile kiyidas devletler, bolgedeki uyusmazliklart

artiracak tiirden faaliyetlerden kaginmay: taahhiit etmislerdir. Ancak Spratly adalari

ve ona yakin unsurlar {izerinde biitiin taraflarin bu hitkmii ihlal eden tiirden faaliyet-
lerde bulunmaya devam etmislerdir.
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alanlarinin belirlenmesi; ikincisi, her iki tarafin da hak iddia ettigi adasal
yapilarin cezir yiiksekligi oldugunun, kendine ait deniz alanlarinin ola-
mayacaginin ve kayalik statiistindekilerin de 12 milden fazla karasulari
olamayacagmin saptanmasi; son olarak, Giiney Cin denizinde Cin hi-
kumetinin yapay ada insas1 ve islah gibi faaliyetlerinin Filipinler’in
MEB tizerindeki egemenlik haklarini ihlal ettiginin tespitidirt®?,

Taraflarin egemenlik iddialarinin da konusu olan Spratly adalar1 ve onun
kuzeydeki uzantisi olan Paracel adalar1 250,000 km kare alana yayilmak-
ta ve bu alanda 200’¢ yakin adacik, resif ve ylkseltiler bulunmaktadir.
Bolgenin kita sahanligi, zengin petrol ve dogal gaz potansiyeline sahip-
tir. 1970’1lerden itibaren Spratly Gzerindeki MEB ilanina dayanan ege-
menlik iddialar1 artmistir. Ancak uyusmazligin keskinlesmesine neden
olan Cin’in uyusmazlik konusu deniz alanindaki resifler Gzerindeki 1slah
faaliyetleridir. Bu faaliyetler sonucu yeni yapay adasal yapi1 6rnekleri
ortaya ¢cikmistir'®, Ortaya c¢ikan bu yapilarm deniz smirlandirmasina
hukuki etkisi yargilamanin énemli konularindan biridir. Zira Cin 200 mil

kita sahanligi ve MEB ile birlikte adalar ve ona yakin sular ile deniz

102 South China Sea Arbitration, para. 112. Uyusmazhigin tarihsel kosullar: ile ilgili

bkz. Wu, S.: “Competing Claims over the South China Sea and the Way Forward:
A Chinese Perspective on the Philippine-China Arbitration Case”, in Arbitration
Concerning the South China Sea: Philippines versus China ve Anthony Carty, “The
South china Sea Disputes are not Yet Justiciable”, s. 23- 51 in Wu, S. — Ashgate, K.
Z. (ed.): Contemporary Issues in the South China Sea, 2016.

108 Watkins, D.: “What China Has Been Building in the South China Sea”, NewYork
Times, October 27, 2015, <https://www.nytimes.com/interactive/2015/07/
30/world/asia/what-china-has-been-building-in-the-south-china-sea.html?_r=1>,

(et. 10/10/2018).
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dibinde egemenlik iddia etmekte ve Cin’in 1slah faaliyetleri Filipinler,

ABD, Vietnam ve Endonezya’nin protestolari ile karsilasmaktadir'%4,

Oncelikle Mahkeme, Cin’in Dokuz Cizgi Hatti1 olarak isimlendirdigi
siirlandirmanin deniz hukukunda bir karsiligi olmadigini, Gliney Cin
Denizinde tarihi haklara dayali bir iddiasinin uluslararas1 hukuk gerceve-
sinde iddia edilemeyecegine Karar vermistir'®. Bu kapsamda Mahkeme
pek ¢ok deniz unsurunun hukuki nitelemesini ve bunlarin deniz sinirlan-
dirmasina muhtemel etkisini de degerlendirmistir. Zira bagvurulacak
hukuk cercevesinde, cezir yuksekliklerinin kendine ait deniz alan1 olma-
yacak, ancak bu unsurlar, esas hatlarin ¢izilmesinde temel nokta olarak
dikkate alinabilecektir. Diger yandan med yiiksekligi niteligindeki kaya-
liklar 12 mil karasulari ile gevrilebilecek, ancak BMDHS nin 121. mad-
desi dogrultusunda yalnizca adalar 200 mil kita sahanligi ve MEB sahibi
olabilecektir. Dolayisiyla Mahkemenin somut olayda kayalik ve “insan
yerlesimine elverisli veya kendine 6zgl ekonomik yasami bulunan” ada

arasindaki farkliliklarin1 ortaya koymas: gerekmektedir.

104 By konuda ayrica bkz. Bayillioglu, U.: “Giiney Cin Denizi Tahkiminde Hakemlik

Mahkemesi’nin Insanligin Ortak Miras1 ve Diger Devletlerin Deniz Alanlarina Sag-
ladig1 Koruma: Ada Statiistiniin Sinirlanmasi”, Tiirkiye Barolar Birligi Dergisi, S.
130, 2017, s. 420-456.

South China Sea Arbitration, para. 231-234. Kararin degerlendirmesine iligskin ola-
rak bkz. Oxman, B.H.: “The South China Sea Arbitration Award”, University of
Miami International and Comparative Law Review, Vol. 24, 2017. Cin’in tarihi
haklara dayali iddialarmin reddedilmesine iliskin kararin yeterince agik olmadigi
konusundaki degerlendirmeler i¢in bkz. Schoenbaum, T. J.: “The South China Sea
Arbitration Decision: The Need for Clarification”, American Journal of Internatio-
nal Law, Vol. 110, 2016, s. 290-295; Stefan, T.: “The South China Sea Arbitration:
Observations on the Award of 12 July 2016”, Bonn Research Papers on Public In-
ternational Law, No. 14, 2018, para. 194-198.
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Mahkeme bu konudaki bulgularini, fotograf ve uydu gortntileri aracilig
ile ulasabildigi somut olaya iligskin delillere dayandirmistir. Ancak delil
degerlendirmesinden dnce 1slah faaliyetleri ve suni yapilarin deniz un-
surlarinin orijinal dogasini degistirmeyecegini bildirmistir. Mahkemeye
gore, insan yapist modifikasyonlar, deniz yatagini cezir yiiksekligine
doniistiiremeyecegi gibi cezir yiiksekligini de adaya déniistiiremez!%.
BMDHS, bir deniz unsurunun nitelemesini, insan yapisi modifikasyonlar

oncesindeki dogal haline dayali yapilmasim gerektirmektedir®’.

Mahkeme bu asamada bir kayaligin hangi 6lcitlere gore ada olarak nite-
lenebilecegini de degerlendirmistir. BMDHS nin 121(3). maddesi gerek-
liliklerine iliskin olarak Mahkeme, ekonomik hayatin veya gecim kay-
nagimin bulunmadigi yerlerde yerlesime ¢ok nadir rastlanabilecegini
hatirlatmistir’®®, Bu gercevede, “insan yerlesimine elverisli” olmaktan
anlasilmasi gereken, yerlesimin gecici olmamasi, daimi bir insan toplu-
lugunun surekli kalmasina misait bir yapinin varhigidir. Madde hikmdi-
nln alternatif kosulu olan “kendine 6zgu ekonomik yasami bulunma” ise
adada yasayanlarin ekonomik hayatin devamliliginin olmasi ve s6z ko-
nusu ekonomik hayatin tamamen dis kaynaklara bagli olmamasi seklinde
yorumlandigr gorilmektedir'®. Baska bir deyisle Mahkeme, adadaki
yerel nifusun, tamamen disartya bagimli olmamasi gereken ekonomik

faaliyetler ile dogal bir baglantisinin olmas1 beklentisindedir. Zira Cin’in

106 gSouth China Sea Arbitration, para. 305.

107 Mahkemenin bu noktada yar1 kapali bir deniz olan Giiney Cin denizinde bilimsel
bakimdan “med-cezir” tanimlamasini yapmasi gerekmistir. Bu degerlendirmeler
icin bkz. South China Sea Arbitration, para. 320-326.

108 South China Sea Arbitration, para. 497.
109 South China Sea Arbitration, para. 413-414.
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tarihsel kullanima dayali hak iddialarinin dikkate degerlendirilmesinde,
modifikasyon faaliyetlerinden onceki tarihlerde adada kendine yetecek
bir ekonomik yasamin bulunmamasi sonucu, zor kosullar nedeniyle yer-
lesimin de sona ermesi ihtimalinin dikkate alinmasini gerektirmektedir.
Mahkeme bu gerekliliklerin karsilanip kargilanmadigini med yiiksekligi
Ozelligi tasiyan Spratly adalarinda oldukca detayli bir inceleme ile test
etmistir. Igme suyu ve tarima dayali tretim gibi unsurlar ile tarihsel hak-
lara dayali balik¢ilik faaliyetlerinin varligini inceleyen Mahkeme, uyus-
mazlik konusu kayaliklardan hicbirinin bu anlamda “ada olma” gerekli-
liklerini tasimadigma karar vermistir''®. Mahkeme, Cin’in iddia ettigi
sekilde baz1 balik¢ilarin uzunca bir donem adada faaliyet gosterdigini
kabul etmekle birlikte, tarihsel 6zelligi olan balik¢ihigin kii¢lik gruplar

tarafindan yiiriitiildiigiinii saptamistir!!®,

Butln bu gerekcelere dayanarak Mahkeme, somut olayda Spratly adala-
rinda bulunan med yuksekliklerinin hicbirinin, insan yerlesimine uygun-
luk ya da kendine 6zgu ekonomik hayati bulunma kosullarini karsilama-

digindan, MEB veya kita sahanliklarinin bulunmadigina karar vermis-
tirt'2,

110 gouth China Sea Arbitration, para. 615-626.

111 Bgyle bir yorumun Mahkemenin yargi yetkisini agtigina iliskin degerlendirmeler
i¢in bkz. French, D.: “In the Matter of the South China Sea Arbitration: Republic of
Philippines v People’s Republic of China, Arbitral Tribunal Constituted under An-
nex VII to the 1982 United Nations Law of the Sea Convention”, Case No. 2013-
19, Award of 12 July 2016, Environmental Law Review, 2017, Vol. 19(1), s. 52.

112 South China Sea Arbitration, para. 626. Mahkeme ayrica Cin’in biitiin Spratly gru-
bu deniz unsurlar tizerindeki egemenlik iddialarinin, BMDHS nin 121. maddesi
cercevesine oturtulmadigina dikkate ¢ekerek, Spratly adalar1 etrafinda esas hatlar
¢izilmesini kabul etmemistir. BMDHS nin takimada esas hatlarina iliskin 47. mad-
desi sadece adalardan olusan ve takimada 6zelligi tasiyan devletlerin agikta takima-
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Mahkemenin karari, ilk defa bir uluslararasi yargi organinin, muhtelif
deniz unsurlarmin ada veya kayalik olarak degerlendirilmesine iligkin
Olcutleri somut olayda degerlendirmis olmasi ve BMDHS’nin 121(1).
maddesindeki ada kosullarini tasiyan med ylksekliklerinin hangi kosul-
larda kara pargalari ile ayn1 deniz alanlarma hak kazanacaginin ortaya

konulmasi bakimindan 6nem tasimaktadir.

VIIl. HAKEM MAHKEMELERININ ADALARIN DENiZ SINIR-
LANDIRMASINA ETKISINE ILISKIN KARARLARINDAN
CIKARILABILECEK BAZI| ILKELER

Incelenen yargi kararlarina bakildiginda ¢ikarilabilecek ilk sonug, karsi-
likl1 kiyilar1 olan devletler arasinda deniz alanlarinin sinirlandirilmasinda
hakem mahkemelerinin éncelikle yetki andlagsmasi dogrultusunda hare-
ket ettikleri vakiasidir. Dolayisiyla yetki andlasmasinda taraflar mahke-
meye hangi hususlarin ¢6zim( konusunda yetki vermislerse, mahkeme

bu smirlar dahilinde hareket etmektedir.

Yarg: yetkisi konusunda, uyusmazlik konusu deniz alaninda bulunan
adasal yapilar Uzerinde taraf devletlerin ya da Gglincl devletlerin ege-

menlik iddialarinin bulunmas: ve hakem mahkemesinin yarg: yetkisinin

da diiz esas hatlar1 ¢izmesine izin vermektedir. Spratly grubunun kara-deniz orani
madde hiikmiiniin aradig1 kosullar1 karsilamamaktadir. Yine S6zlesmenin 7. mad-
desi, sahilin derin bir sekilde girintili ¢ikintili oldugu veya sahil boyunca hemen ya-
kinda bir adalar dizisinin bulundugu yerlerde, karasularinin genisliginin 6l¢iilmeye
baslandig1 esas hattin ¢izimi i¢in uygun noktalar1 birlestiren diiz esas hatlar yonte-
minin kullanilmasina izin vermektedir. Mahkemeye gore bazi devletlerin aksi uygu-
lamalarina ragmen, takimada 6zelligi olmadig: halde agikta takimada diiz esas hat-
larinin ¢izilmesine 7. ve 47. madde hiikiimleri miisaade etmemektedir. South China
Sea Arbitration, para. 573-576.
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bu iddialar1 karara baglamay1 icermemesi, mahkemenin bu adalarin de-
niz alanlariin smirlandirmasina etkisine iliskin yargi yetkisine halel
getirmemektedir. Dubai/Sharjah ve Eritre/Yemen yargilamalarinda ha-
kem mahkemeleri, adalar Gzerindeki egemenlik iddialarinin ve Ulkesel
ihtilaflarin, deniz sinirlarna iligkin karara varmasina ya da ada, kayalik,
cezir yiiksekligi gibi saptamalar yapmalarina engel olmadigimmi goster-

mistir.

Deniz alanlarinin sinirlandirilmasinda bagvurulacak hukuk kurallarina
iliskin degerlendirmelere bakildiginda, taraflar aksini kararlastirmadikg¢a
teamul hukuku kurallarina bagvurmay1 uygun bulan hakem mahkemele-
ri, her ne kadar BMDHS kita sahanligi ve MEB sinirlamalarinda ayni
ifadeyi kullanmasa da 1958 Cenevre Kita Sahanligi Sozlesmesi’ndeki
“dzel durumlar” ifadesinin, sinirlandirmanin hak¢a bir ¢éziime varmak
maksadindan ayrilamayacagi goriisiindedir. Zira mahkemeler, karsilikli
kiyilar arasindaki sinirlandirmalarda esit uzaklik hattini kullanarak sinir-
landirmaya baslamalarin1 da karsilikli kiyilar arasinda hakga ¢6ziime

hizmet eden yontem olmasina dayandirmaktadir.

Sinirlamay1 etkileyen “6zel ya da ilgili durum” olarak dikkate alinan
adasal yapilarin, BMDHS nin 121(3). maddesi cergevesinde etki sahibi
olup olmayacagi da yakin zamanda Guney Cin Denizi tahkiminde Ha-
kem Mahkemesince degerlendirilmis ve “ada” olmay1 niteleyen 6zellik-
leri, med yiiksekligi olmak disinda, insan yasamina uygunlugu ve kendi-
ne ait bir ekonomik yasami olmasi kosullarin1 somut olayda incelemistir.
Sinirlandirmada etki taninacak adanin kendi kaynaklari diginda, 6nemli

miktarda yatirim gerektiren petrol ve dogalgaz sondaji faaliyetleri ile ada
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halki ile tarihsel olarak da baglantis1 olmayan buyik ¢apli balikgilik gibi
ekonomik faaliyetleri 121/3. madde kapsaminda gérmeyen Mahkeme 12
mil karasular1 disinda MEB ve kita sahanligi sahibi olamayacaklarina
karar vermistir. Ayn1 dogrultuda boyle adalara, uyusmazlik konusu deniz
alaninin smirlanmasinda, konumlarimi da dikkate alarak hi¢ etki veril-
memesi ya da yarim etki verilmesi hakga ilkelere uygun bir ¢ozim ol-

maktadir.

Somut olayda sinirlandirmaya gegildiginde, hakem mahkemeleri agirlik-
11 olarak, karsilikli ve yan yana kiyilar1 olan devletler arasinda deniz si-
nirlarinin  belirlenmesinde G¢ asamali bir yontem uygulamaktadirlar.
Deniz sinirlarimin saptanmasina iliskin BMDHS nin 15, 74 ve 83. mad-
delerinin 6zel bir yontem zorunlulugu icermemesine de dikkate alarak
uygulanan bu yodnteme gore mahkemeler, -uyusmazlik konusu deniz
alaninda hangi sinir1 belirlemek (izere yetkilendirilmislerse- s6z konusu
siirin belirlenmesi amaciyla, uyusmazlik konusu deniz alanindaki ada
veya adasal yapilar1 dikkate almadan gegici bir hat saptamaktadirlar.
Karsilikli kiyilart olan devletlerde, somut olaymn bu yontemi olanaksiz
kildig: istisnai durumlar disinda, bu hat genellikle esit uzaklik- orta hat
olarak uygulanmaktadir'®®. ikinci asamada, hakca ilkelere uygun bir ¢o-
ziime varmak maksadiyla ilk asamada ¢izilen gegici hattin tadil edilmesi
ya da degistirilmesini gerektiren unsurlar degerlendirilmektedir. Bu un-
surlar, karasular1 smirlarinin belirlenmesinde BMDHS nin 15. maddesi

cercevesinde “ilgili durumlar” ve “6zel durumlar” adi altinda ve Sozles-

113 Devlet uygulamalarinda da ayni yontem one ¢ikmaktadir. Ornek devlet uygulamala-
11 i¢in bkz. Jayewardene, H. W.: The Regime of Islands in International Law, Mar-
tinus Nijhoff, 1990, s. 457-477.
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me’nin 74 ve 83. maddeleri gercevesinde kita sahanligi ve MEB sinirla-
rinin belirlenmesinde “hak¢a ¢6zlime varmak” amaciyla degerlendiril-
mektedir. Uglincil asamada, ilk iki asamanin sonunda ortaya ¢ikan sinir-
lamanin, her bir devletin kiy1 uzunluklari ile yetki sahibi olduklari deniz
alanlar1 arasinda belirgin bir orantisizligin neden olabilecegi hakga ilke-
lere aykir1 sonuglar dogurmayacagmin dogrulanmasi gerekmektedir'4,
Bu smirlama yontemine, MEB ve kita sahanligin sinirlamalarini da ice-

ren ¢ok amagcli tek sinir uygulamalarinda da bagvurulmaktadir.

Oncelikle gegici esit uzaklik hattinin belirlenmesinde basvurulan diiz
esas hatlar yonteminde, BMDHS’nin 7. maddesi ¢ercevesinde karasula-
rinin Olglilmeye baslandigi esas noktalar belirlenirken kiyiya yakin ada-
lar kullanilmaktadir. Elbette 121. madde hikmi uyarinca adalarin da
kendi esas hatlarindan 6lclilmeye baslanan kara sular1 bulunmaktadir.
Benzer sekilde takimada esas hatlariin gizilmesinde BMDHS nin 47.
maddesi hikmii uygulanmaktadir!®®. Ancak adalarin karasularinm ol-
cllmeye baslandig1 esas hatlarin belirlenmesinde esas noktalar olarak
kullanilmasi disinda, bitisik bolge, MEB ve kita sahanliginin dis sinirla-
rinin belirlenmesinde de etki sahibi olmasi, simirlandirma sirecini biraz

daha karmasiklastirmaktadir.

114 practitioners Guide, s. 54.

115 Benzer sekilde korfez agizlarinda agz kapatan yarim daire gizginin saptanmasinda
adalarin varligi halinde, BMDHS’ nin 10(3). maddesi uygulama alan1 bulacaktir.
Buna gore, adalarin varlig1 sebebiyle, bir girintinin pek ¢ok girisi oldugu taktirde,
yarim dairenin ¢ap1, gegitli girisleri birlestiren dogrularin uzunluklarinin toplamina
esit olacaktir. Bir girinti icerisinde bulunan adalarin yiizdlglimii, girintinin toplam
ylizolglimiine dahil olacaktir.
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Uc halde cografi yapinin, simirlamada gegici hattin diizeltilmesini gerek-
tirdigi ve bu nedenle ikinci asamada esit uzaklik hattinin degistirildigi
gorulmektedir. Bunlar, gecici hattin devletlerden birinin deniz izdisii-
mundn, digerininki Uzerinde kesme etkisi yaratmasi, diger devlet deniz
alanina tagma etkisi yaratmasi ve gegici hattin devletlerin kiyr uzunlukla-
r1 ile deniz alanlar1 arasindaki belirgin bir uyumsuzluga neden olmasidir.
Boylece adalarin, gecici hattin tadilini gerektirecek “6zel durum” ya da
“ilgili durum” olusturdugu durumlara iligskin olarak hakem mahkemesi

kararlarindan baz1 sonuglar ¢ikarilabilmektedir®®,

Ornegin konumlar1 bakimindan ana karaya yakin veya ana kara ile b-
tiinlesmis gorinimdeki adalara, ayn1 ana kara devletine ait olmalar1 ha-
linde sinirlamada tam etki taninmakta ve gegici esit uzaklik ¢izgisinin bir
cikinti seklinde tadili yoluna gidilmektedir. Iki ana karaya asag yukari
ayni1 mesafede olmakla birlikte, taraflardan sadece birine ait olan adalara
ise hakca ilkeler gozetilerek yarim etki taninmakta ve esit uzaklik ¢izgi-
sinin hafif¢e kaydirilmas: yeterli bulunmaktadir. Baska devlet ana kara-
sima yakin olanlar ise kategorize etmeye ¢ok misait degildir. Bir kere
kesme etkisi ya da baska devlet deniz alanina tasma yaratmamasi igin
Ingiltere/Fransa Kanal tahkiminde Ingiliz adalarma yarim etki taninmasi
ve Eritre/Yemen davasinda esit uzaklik ¢izgisine yakin Jabal al-Tayr ve
Zubayr adalarinin sinirlamada ihmal edilmesi gibi ¢ozimler tercih edile-

bilmektedir. Benzer sekilde Eritre/Yemen tahkiminde ve Gine/Gine Bis-

116 English Channel Arbitration, s. 194-195; Dubai/Sharjah Arbitration, s. 676-77;
Sentence du 14 février 1985, s. 189, para. 109-110; St. Pierre - Miquelon Arbitra-
tion, para. 68-70; Maritime Delimitation, s. 365; Nova Scotia/Newfoundland Arbit-
ration, s. 85.
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sau tahkiminde hakem mahkemeleri, kiyinin “ayrilmaz bir pargas1™ nite-
ligindeki Eritre ana karasi1 kiyisina yakin adalar grubu ile iki devletin
karsilikli kiyilar1 arasinda agikta bulunan “izole” nitelikteki kiicik adala-
r1 birbirinden ayirmistir. Mahkemeler bu davalarda, kiy: devletine yakin
olanlara esit uzaklik hattinin tadili asamasinda tam etki verirken, izole
nitelikte ve devletler arasindaki deniz alaninda acikta konuslananlara

karasular1 disinda hic etki vermemistir.

Diger yandan Kanada/Fransa davasinda Fransiz adalar1 St. Pierre ve
Miquelon’a, “Ontinde esitsizlikleri giderecek alan olmasi1” gerekgesiyle
acik denize dogru tam etki taninmasi, ana karadan uzakta baska devlete
yakin adalara tam etki tanindigim gostermektedir'!’. Hatta elestirilmekle
birlikte, yargi organlarinin deyimiyle “yanlis tarafta duran adalarin” ya-
rattig1 hakca ilkelere aykiri sonuclar, yargi organlari tarafindan gideril-
meye c¢alisilmaktadir. Bununla birlikte, St. Pierre ve Miquelon tahkimin-
de Mahkemenin, bu tam etkinin adalara dar bir koridor ile agik denize
dogru deniz alani taninmasi seklinde uygulanmasinin nedeni de Kana-
da’ya ait Newfoundland kiyisinin guneye dogru izdisiimii olan deniz

alaninin 6niinde kesme etkisi yaratmalarmi engellemek niyetidirt®8,

Ozellikle bir devletin ana karasina yakin baska devlete ait adalara iliskin
diger bir dénemli bulgu, karsilikli kiyilar arasindaki deniz sinirlarinimn
belirlenmesinde, bdyle adalarin varliginin “6zel durumlar” olarak deger-
lendirilmesi ve Ingiltere/Fransa Kanal tahkiminde oldugu gibi karasular

ile kusatilarak birakilmasidir. Kusatma ¢Ozimine, ana karalar arasi esit

117 English Channel Arbitration, s. 80, para. 159 ve s. 95 para. 200.
118 Nova Scotia/Newfoundland Arbitration, s. 91, para. 5.15.
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uzaklik hattinin “yanlis tarafinda kalan” adalar s6z konusu oldugunda
siklikla bagvurulmaktadir. Fransa ana karasina yakin Ingiliz Kanal adala-
r1, esit uzaklik hatti cizilirken dikkate alinmamis ve Fransiz kita sahanli-
g1 Uzerinde 12 mil karasular1 alani ile kusatilarak birakilmistir. Oysa
Gine/Gine Bissau tahkiminde yan yana devletlerarasinda deniz sinirlari-
nin belirlenmesinde, adalara tam etki taninmasi halinde kiy1 gizgisinin
dis bukey bir goriiniime sahip olmas1 ve diger devlet deniz alanlar (ize-
rindeki kesme etkisi yaratmasi nedeniyle séz konusu adalari kusatma
yonteminden geri durulmustur. Zira hakem mahkemeleri, taraflarin deniz
alanlar1 arasindaki esitsizlikleri giderecek deniz alani bulundugunda,

adalar1 kusatmak 1srarinda degildir®.

Esit uzaklik ¢izgisinin tadilini gerektiren bir baska mesele, gegici hattin
devletlerin kiyt uzunluklart ile deniz alanlar1 arasindaki belirgin bir
uyumsuzluga neden olmasidir. Kanal tahkiminde Mahkeme, karsilikli iki
devletin kiy1 ¢izgisi bu devletlerin kita sahanlhigiyla iliskisinde yaklagik
olarak denkse, her bir devletin orta hattin kenarinda kalan sahanlik bol-
gelerinin de denk ya da en azindan buyik 6l¢tide benzer olmasi gerektigi
sonucuna varmustir. Bir bakima Mahkeme, Ingiltere’nin adalarim dikka-
te almaksizin ana kara kiyisinin Fransa’ninkinden daha uzun olmasini
0zel durum saymus; Fransa’nin daha kisa bir ana kara kiy1 ¢izgisi olma-
sina dayali adaletsizligi gidermeye calismistir. Benzer sekilde Du-
bai/Sharjah tahkiminde Mahkeme, taraflarin kita sahanligi alanlarindaki
dengesizligi gidermek igin aciktaki adanin kita sahanligina higbir etki

taninmamasi gerektigine karar vermistir. Keza Eritre/Yemen tahkiminde

119 Marston, 160.
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de Mahkeme, teknik hesaplamalar yapmak ve kiy1 uzunluklar ile taraf-
lara tahsis edilen deniz alanlarini karsilastirmak suretiyle orantililik ilke-
sini test etmistir. Boylece hakem mahkemelerinin devletlerin denk deniz
alanlar1 sahibi olmasi gayesine mimkin oldugu kadar hizmet etmeye

calistig1 sonucuna da varilabilecektir.
SONUC

Devletlerin deniz alanlarina iliskin hak kazanimlarinda adalar, karalar ile
ayni statide olmakla beraber, sinirlamaya etkileri ayni1 degildir. Deniz
alanlarinin sinirlanmasinda uluslararasi yargi organlarinca ve devlet uy-
gulamalarinda siklikla basvurulan esit uzaklik yontemi uygulanirken
adalarin uyusmazlik konusu bolgedeki varliklari, oldukga uzun sireden
beri probleme neden olmaktadir. Ancak adalarin smirlamadaki roli
BMDHS’de diizenlenmemistir. Ozellikle kita sahanlig1 ve MEB’in belir-
lenmesinde taraflarin elinde “hakga bir ¢ozim bulmak” gerekliliginden
Ote bir argiman bulunmamaktadir. Bu noktada yargi kararlar1 hem bas-
vurulabilir hukuk hem de bu konuya iliskin teamil hukuku kurallarinin
olusumu surecinde opinio juris unsurunun ispatt bakimidan 6énemli bir

anahtar olarak karsimiza ¢ikmaktadir.

Bu konudaki hakem mahkemesi kararlarina bakildiginda, adalarin sinir-
landirmaya etkisine iliskin olarak, esit uzaklik yonteminin uygulanmasi
ile baslayan pek ¢ok ihtimal gundeme gelmektedir. Dolayisiyla tek bir
temel ve basit formilu butin somut olaylara uygulamak hakga ¢oziime
hizmet etmeyecektir. O nedenle soruna yaklasimi belirleyecek hususlar

her somut olayda adanin konumu ve karakteristik 6zelliklerine gore de-
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gismelidir ki bu 6n kabul ad-hoc ¢6ziim yontemlerinin daha isabetli bir

tercih olacagi vakiasina isaret etmektedir.

Tahkim yontemini tercih eden ya da BMDHS geregi zorunlu olarak ha-
kem mahkemesine yonlendirilen taraflar, hakemlerin se¢imi, basvurula-
cak hukuk kurallarmin belirlenmesi, yargilamanin yeri, durusmalarin
diizeni, seyri ve programlanmasi, delil ikamesinin kapsami, bilirkisilerin
gorevlendirilmesi, tgunci kisilerim midahilligi gibi usule iliskin husus-
larda belirleyici rolt Ustlenmektedirler. Boylece taraflar mahkemenin
teskilinde daha fazla s6z sahibi olacak ve mahkeme uyelerini birlikte
sececektir ki bu husus, taraflarin, 6zel uzmanlik gerektiren deniz huku-
kuna iligkin uyusmazliklarin ¢ézimiinde ayrica 6nem kazanmaktadir.
Gercekten de incelenen davalarda, hakem mahkemeleri teknik alandaki
uzmanlardan etkin sekilde faydalanmistir. Benzer sekilde kesif islemle-
rinde bes Uyeli bir mahkemenin hareket kabiliyeti, Uluslararasi Adalet
Divani veya Deniz Hukuku Mahkemesi’'ne gore elbette daha fazladir.
Yargilama srecinin gizli tutulabilmesi de ancak tahkim yonteminde
mimkunddr. Taraflarin talebi Gzerine kapali gorulebilecek durusmalar-
da, ancak tglnci devletlerin bagvurular Gzerine gozlemci olarak durus-

malara katilmalarina izin verilmektedir.

Ad-hoc ¢dzlim ydntemleri arasinda tahkim yonteminin taraf otonomisine
her asamada miisaade etmesi, hem -zorunlu yargi mekanizmasi disinda-
mahkemeye basvuru hem de kararin icrasi asamasinda taraf devletlerin
istekliligini ve destegini temin etmektedir. Incelenen yargilamalar neti-
cesinde Ozellikle devletlerin ylksek menfaatlerine iliskin gordikleri ya
da yogun siyasi unsurlar ihtiva eden veya ¢atismaya doniisme ihtimali
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yuksek olan deniz alanlariin sinirlandirilmasina iliskin uyusmazliklari

bakimindan tahkim, islevsel bir yontem olarak 6éne ¢ikmaktadir.
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Law of sea is a primary ancient discipline of international law as the
existence of States. The limits of the sovereignty of States on maritime
areas is identified by international agreements and national laws. Be-
sides, peaceful settlement of disputes on maritime delimitation is a com-
plex process which include geographical, political, historical and eco-
nomic factors between disputed States. In this process, the effect of mar-
itime features to delimitation is as important as redefinition of sovereign-

ty rights of States on maritime features.

Although 1982 United Nations Convention on Law of Sea has become a
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law of sea, its basic provisions related to the delimitation of exclusive
economic zone and continental shelf and the states practices are not very
clear about the certain effects of islands located on disputed area. In the
present study, the findings of arbitral tribunals related to the effects of
islands to maritime delimitation which are claimed to be more functional
in comparison with other international judicial practices of the courts
will be appreciated. In this frame, it is purported that the decisions and
findings of arbitral tribunals related to various disputes on law of sea
contain significant principles for interpretation of international rule of

law on effects of islands on maritime delimitation.

Keywords: Island, Maritime Delimitation, Arbitration, Arbitral Tribunal.

**k*

INTRODUCTION

In the event that a solution of a dispute, arising from the practice or in-
terpretation by the States Parties to the United Nations Convention on
the Law of the Sea (UNCLOS), could not be provided by agreement, the
legal remedy mechanisms under chapter XV of the Convention, includ-
ing the compulsory jurisdiction, provide the most effective solution®.
These mechanisms, of course, do not vitiate the rights of the parties to
solve the dispute by a peaceful means they would choose?. However, if

the dispute between the State Parties was not solved with a peaceful

1 United Nations Convention on the Law of Sea, 16 November 1994, 1833 U.N.T.S.
3 (“UNCLOS” henceforth). For the Turkish text of the Convention see Kuran, S.:
Uluslararast Hukuk Temel Metinleri, 11. Baski, Istanbul 2011, pp. 346.

2 UNCLOS, Atrticle 280.
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means other than the Convention, the dispute should be assigned to a
competent international court or the arbitral tribunal under the Section 2
of Chapter XV of the Convention, upon the request of any of the parties
to the dispute®. It is possible for the State Parties to declare that the rele-
vant dispute opts for one of the forums under Article 287 when signing
the UNCLOS or during the accession or anytime thereafter, and these
forum options are the International Tribunal of the Law of the Sea, the
International Court of Justice, any arbitral tribunal constituted in accord-
ance with Annex VII, or a special arbitral tribunal constituted in accord-
ance with Annex VI1II. However, the progress that can be deemed a revo-
lution in the peaceful solution of the disputes is the arbitration mecha-
nism to become obligatory in the event that the parties did not opt under
the provision of Article 287. All of these legal solution mechanisms have
been used actively after the Convention entered into force and served to
peaceful solutions®. It is possible for the states to constitute an ad hoc
arbitral tribunal by agreement, apart from the liabilities arising from the

Convention, before or after the dispute arises.

Certainly, it is possible for new maritime areas, new reference points to
emerge in determining the maritime boundaries as well as it is possible

for the definition of "island" to change®. The customary legal rules are

3 UNCLOS, Article 286. Chapter XV of the Convention not only includes compulso-
ry jurisdiction or arbitration but it also anticipates the compulsory reconciliation
under Annex V with regard to disputes referred to in Article 297.

4 For a detailed evaluation on this subject, see Gauiter, P.: Access to International
Courts and Tribunals in Law of Sea Disputes, in Liber Amicorum in Honour of a
Modern Renaissance Man His Excellency Gudmundur Eiriksson, 2017, pp. 165-193.

5 Prescott, V. - Schofihet, C.: Maritime Political Boundaries of the World, 2. Edition,
Brill — Nijhoff, 2004, pp. 523-528.
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thus important in the interpretation of the UNCLOS provisions that
would fall behind times in the future®. Similar to the legal definitions of
the maritime features which are doomed to resilience, the solution mech-
anisms for the disputes should maintain their flexibility and functionality
in the course of this evolution. The arbitration method in the solution of
the maritime law disputes between parties including the states, and
sometimes non-state actors, with a final and binding decision, maintains
its significance today as it did in the past whether it was applied by the
provisions of the UNCLOS including the compulsory jurisdiction either
by an arbitral tribunal authorized by the states that are not among State

Parties.

The arbitral tribunal decisions which are thought to include important
remarks with regard to the effect of islands on the delimitation of mari-

time areas are addressed below.
I. THE UK/FRANCE CHANNEL ARBITRATION

The subject of the trial, which is considered the most important conti-
nental shelf delimitation after the 1969 decision on the North Sea Conti-
nental Shelf” by the International Court of Justice, determination of the
continental shelf between two countries from the east of the English

Channel to 200 miles eastwards in the English coast with a 1000 meters

6  Briscoe, J. - Prows, P.: “The Role of Islands in the Generation of Boundaries at
Sea”, in The Limits of Maritime Jurisdisction, Edited by Schofield, C. H. — Lee, S. -
Kwon, M. S.: Brill Online, 2013, pp. 108-109.

" North Sea Continental Shelf, Judgment, 1.C.J. Reports 1969, pp. 3,
<https://www.icj-cij.org/en/case/51/judgments>, (et. 11/10/2018).

DEHUKAMDER - Cilt: 2/Say1: 1/Yil: 2019, s. 257-318



Beyza OZTURANLI SANDA, PhD 261

isobaths®. Among the Eddystone Rocks, the Channel Island, and the
Isles of Scilly, which affect the delimitation in the channel, the Channel

Islands are 10 miles off the French coast, despite being dependent to the UK®.

The five-member Arbitral Tribunal constituted upon an agreement by the
parties in 1975 that referred the dispute to arbitration, made its decision
in 1977 and determined a continental shelf based on the median line ig-
noring the Channel Islands. The Tribunal, after a detailed evaluation of
the status of the Eddystone Rocks, the United Kingdom's position about
this Rocks and French practice, decided that the rocks should be the base
point in determining the median line in the Channel. The Tribunal,
which considered the Northern Islands as an enclave, determined a 12-
miles continental shelf to the north and northwest of the archipelago.
Stating that it does not have the authority to determine the boundary be-
tween the Channel Islands region and the French coast, the Tribunal
commented that the boundary in this region might affect future territorial

sea claims by the parties®®.

Determining the base point, the tribunal prepared a formula to minimize
the effects of the Isles of Scilly on the calculation of the equidistance
boundary on the ground that the effect of the Isles of Scilly, to the west

end of England to deflect the equidistance boundary far south and thus

8  Arbitration between the United Kingdom of Great Britain and Northern Ireland and
the French Republic on the Delimitation of the Continental Shelf, Decisions of the
Court of Arbitration dated 30 June 1977 and 14 March 1978), International Legal
Materials, Vol. 18, No. 2 (March 1979), pp. 397-494 (“English Channel Arbitra-
tion” henceforth).

® English Channel Arbitration, pp. 494.

10 English Channel Arbitration pp. 23, para. 19.
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cause unequal sharing of the Channel waters. While doing this, the tri-
bunal considered the reservations to Article of the 1958 Geneva Conven-
tion on the Continental Shelf by France and the relation of this provision
with the customary law, and the meaning of the expression “special cir-
cumstances" in this article!!. According to the tribunal the purpose of the
special circumstances provision, with regard to the studies of the Inter-
national Law Commission, to ensure that the equidistance rule is inter-
preted broadly in case the implementation of this rule causes situations
against the equitable principles. Therefore, there is not any governing
rule that requires the determination of the continental shelf according to
the equidistance principle, when the geographical or other conditions

posing special circumstances are considered*?. In that case, the boundary

11 Both states are State Parties to the 1958 Convention, but France made a reservation
to Article 6 of the Convention that she would not accept a boundary determined
with regard to equidistance under the following circumstances: a) in the event of
being a boundary to be determined after April 1958; b) in the event that this bound-
ary surpasses 200 meters isobath; c) in the event that the relevant region is consid-
ered as "special circumstances"” by the government. The Tribunal found this reser-
vation unacceptable with regard to the case for the first two aforementioned circum-
stances. On the other hand, the United Kingdom found the reservation about the
third circumstance unacceptable. According to the tribunal, although considering a
geographical area as a "special circumstance" by a government is within the inter-
pretation of Article 6, it is in accordance with the Vienna Convention on the Law of
Treaties (VCLT) (English Channel Arbitration, pp. 418, para. 55). The Tribunal al-
so rejected the claim by France that the legal effect of the UK's opposition to this
reservation prevented the Convention to enter effect between the parties. On the
other hand, the Tribunal rejected the claim by the UK that the reservation would
become void between the parties due to the legal effect of the opposition and Arti-
cle 6 of the Convention would be in force between the parties without any reserva-
tion. The Tribunal reached a common ground, and decided that the UK's opposition
should be limited to the reservation only and thus should not affect the whole article
pursuant to Article 21/3 of the VCLT, since the parties are also bound with custom-
ary international legal rules (pp. 420, para. 65).

2 English Channel Arbitration, pp. 54, para. 84-85.
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between neighbor states on the same continental shelf, which do not en-
force the agreement provision, should be determined with regard to equi-
table principles unless there is any liability to enforce the mandatory

equidistance rule.

According to the tribunal, that continental shelf is the natural prolonga-
tion of a state's land territory into and under the sea, and the basic rule is
not to apportion this area but to divide the areas already belonging to the
relevant states. Therefore, the natural prolongation of a state's territory
into and under the sea should not create an encroachment effect on the
prolongation of any other state. However, again according to the tribu-
nal, the continental shelf as a legal concept and the scope of this concept
should not be determined with regard to geographical criteria but rules
of law. The tribunal also rearticulated that the geographical proximity
and proportionality features should be evaluated in the light of each con-

dition's own geographical and other circumstances®®.

As for the concrete properties of the delimitation, after emphasizing that
the distance between opposite coasts is 300 nautical miles, the tribunal
determined that "each state has some promontory in their coast and the
coastal lines of the mainlands at the channel are in approximate equality
relation”. According to the tribunal, if the coastal lines of two opposite
states are approximately equal to the relation of these states with the
continental shelf, the shelf areas of each state near the median line
should be equal or at least similar to a great extent. However, at this

point, when the effects of the Channel Islands "situated in the arms of a

13 English Channel Arbitration, pp. 52, para. 80.
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gulf on the French side™ are considered, the Tribunal's attitude sides with
remaining faithful to the median line rule in the Channel and ignoring
the existence of the islands, and "finding a common ground to balance
the claims and interests of the parties more equitably and more appropri-
ately" with regard to the islands. This solution would be encircling the
islands by according them a continental shelf reaching out 12 miles from
the main lines where the territorial sea is started to be measured. Thus,
the existing 12 miles fishing zone of the islands would not be violated
and the rights of the islands to determine 12 miles territorial sea in the

future would not be vitiated®*.

The tribunal implies, by considering the “special circumstances”, that the
continental shelf of the islands, which are subject to British sovereignty
closer to the French coast, occupy an area that seems to belong to
France. For the islands, in practice, are situated within a gulf on the
French coast and "lie on the wrong side of the median line". In this re-
spect, the Tribunal deliberatively differentiated the aforementioned sit-
uation of the Channel Islands from the St. Pierre and Miquelon island, a
French territory very close to the southeast coast of Canada, which "have
more area to smooth out injustice compared to the narrow waters of the
British Channel"™®. The two points, considered critical by the Tribunal
are "the lateral relation of the coasts" and "the distance, which the conti-

14 English Channel Arbitration, pp. 88, para. 180-187.

15 For the criticisms on the precedential quality of the decision see McRAE, D. M.:
“Delimitation of the Continental Shelf between the United Kingdom and France:
The Channel Arbitration”, The Canadian Yearbook of International Law, 1977,
Vol. 15, pp. 189.
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nental shelf prolongated into the sea". Put it differently, the Tribunal, in
a way, considered the British mainland coastal line being longer than the
French one as a special circumstance, regardless of the British islands,
and tried to remove any injustice due to France having a shorter main-

land coastal line?®.

After the special circumstance assessment, the Tribunal decided on a
method that inflicts "half effect™ for the Isles of Scilly which disrupts the
equidistance principle. Accordingly, the half effect method depends on
first ignoring the offshore island in determining the boundary between
two coasts using the equidistance principle; and later drawing a median
line between two equidistance lines, using this island as a basepoint, and
giving half-effect to it. While this method was applied to the ocean re-
gion of the channel, an equidistance line was drawn using the Scillies
and the French island Ushant as basepoints, then another equidistance
line was drawn using the Cornish mainland and Ushant as basepoints.
Thus, the boundary was drawn in the middle of these two equidistance

lines’.

Although the decisions of the arbitral tribunal are binding for the parties
only, with regard to the founding reason of the tribunal, it an important
decision since it adopts the equidistance rule as a starting point in deter-
mining the continental shelf despite one of the parties requested a solu-
tion depending solely on the equidistance principle, and the other re-

6 MCRAE, D. M., 194. According to the author, this result means giving the authority
to the future judicial bodies which would solve continental shelf boundary disputes
"to modify the geographical shape".

17" English Channel Arbitration, pp. 117, para. 251.
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quested the delimitation be determined pursuant to the equitable princi-
ples. With regards to the procedure, the licensing agreement establishing
the tribunal contains provisions that refer to the urgency of the situated,
and the trial was terminated in less than two years®. The Arbitral Tri-
bunal combined the customary law and the contract law without denying
the opinions of the council, in the North Sea Continental Shelf Case.
However, it was not clearly expressed how the "equitable principles”
would be interpreted when the states have almost equal coastal lines and
continental shelf. Therefore, this concept is left to the interpretation of
each tribunal.

Continental shelf is a geographical phenomenon, and the judicial bodies
follow the natural prolongation to a certain extent. However, the rela-
tionship between geography and law is mostly ambiguous and some-
times one is allowed to dominate the other. In this case, it was concluded
that the natural prolongation is not determinant per se, and a natural pro-
longation of a state could only be allowed to be determinant by means of
application of a rule of law'®. According to the Tribunal, the geograph-
ical continuity in the disputed region legitimates a solution based on

equidistance. Today, the insignificance of the geological features in the

18 The trial for the determination of the continental self between Tunisia and Libya
International Court of Justice, Case Concerning the Continental Shelf (Tuni-
sia/Libyan Arab Jamahiriya), Judgment of 24 February 1982, <https://www.icj-
cij.org/en/case/63/judgments>, (et. 12/09/2018).

Bowett, D. W.: “The Arbitration between the United Kingdom and France concern-
ing the Continental Shelf Boundary in the English Channel and South-Western Ap-
proaches”, British Yearbook of International Law, Volume 49, Issue 1, 1 January
1979, pp. 8. See also Acer, Y.: “Ege Kita Sahanlig1 Sorunu ve Uluslararas1 Yargi
Kararlar1”, Ege Kita Sahanligi ve iligkili Sorunlar Sempozyumu Bildiriler Kitabr,
14-15 December 2002, Istanbul, pp. 60-77.

19
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delimitation of the continental shelf beyond 200 miles from the coast,

has already straightened out.

The decision, by using the rocks and islands close to the mainland as
basepoints in the boundary determination process but giving half-effect
to the Isles of Scilly in determining the boundary in the ocean region,
showed another outstanding situation in the case, that the concept of
"special circumstances"” had a great impact with regard to the disputes
between the states and the situations in which using the equidistance
principle created injustice?®. For instance, if an island or an archipelago
is close to the mainland of its state, it has an effect that requires repairing
the injustice brought by equidistance. Similarly, the island or the archi-
pelago is "sufficiently” isolated from its mainland, if it is slightly sepa-
rated from its mainland and approximated to another state's mainland
(situated in the wrong side), the surrounding solution could be pursuant

to equitable principles??.
I1. DUBAI - SHARJAH ARBITRATION

Dubai and Sharjah, two federal emirates of the United Arab Emirates,
have adjacent coasts of a total 41 miles. The Abu Musa Island, claimed

by both Sharjah and Iran, is approximately 35 miles from the UAE and

20 For an assessment of the decision and the course of the relations between the parties
after the decision see Fietta, S. - Cleverly, R.: A Practitioner's Guide to Maritime
Boundary Delimitation, Oxford, 2016, pp. 206-209.

2L Bowett, 18-19.
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43 miles from Iran. Iran and the United Arab Emirates determined the
continental shelf with an agreement in 19742,

The sea boundary was not determined when the parties were under the
United Kingdom protectorate between 1892 and 1971. The delimitations
requested by the Emirs of Sharjah and Dubai in 1956 and 1957 to be
determined by the UK, later were rejected by the emir of Dubai. When
the similar attempts in the following years remained inconclusive the
parties signed a Licensing Agreement in 1976 for the delimitation of the
adjacent maritime areas?. Although the Licensing Agreement did not
contain any provisions for the law to be appealed, Dubai demanded the
international rules of law to be applied and Sharjah demanded the law of
the United Arab Emirates and the international rules of law to be ap-

plied.

When the arguments of the parties are examined, Sharjah demanded a
delimitation based on equidistance, while Dubai demanded a re-
delimitation since the adjacent Al Mamzar island is disputed between the
parties. As for how the Abu Musa, offshore of both states, would be
treated, Sharjah claimed that it should be given half-effect, as the Isles of
Scilly in the Channel Arbitration, since it is economically important.
Because, all the oil revenues were obtained from the seabed neighboring
the island, and there were 800 inhabitants on the island. According to

Dubai, Abu Musa Island should be ignored in delimitation since Iran has

22 Dubai/Sharjah Border Arbitration, Award (19 Oct. 1981), International Law Re-
ports, Vol. 91, pp. 543 (“Dubai/Sharjah Arbitration” henceforth).

23 Bowett, D. W.: “The Dubai/Sharjah Boundary Arbitration of 1981, British Year-
book of International Law, Volume 65, Issue 1, 1979, pp. 107.
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claims on it. The Tribunal, giving justification that the delimitations by
the United Kingdom had not been accepted by the parties, made the de-
limitation again by using the active occupation rule and the fact that the

parties had not protested each other's activities as proof?*,

In this respect, the Tribunal, which deemed suitable to apply the refera-
ble rules of international law (1958 Convention on Continental Shelf,
1982 UNCLOS draft, the applications of other Arab states in the gulf,
customary law and equitable principles with regard to all special circum-
stances), determined, while assessing the arguments by the parties, that
the equidistance principle was applicable in this case and concluded that
the delimitation should be done pursuant to the equidistance principle in
regions, which were not affected by the existence of the island. Because,
the only special circumstance in the region disputed between the parties

was the island, according to the Tribunal?.

The Tribunal, after determining that the port activities of Dubai covered
a projected area of 2 miles of coastline and 1.5 miles into the sea, and the
activities of Sharjah covered a projected area of 2 miles of coastline and
half a mile into the sea, formed its decision giving justification to Article
8 of the 1958 Geneva Convention on the Continental Shelf and Article

24 About who has active control on a 5-mile radius around the disputed Al Mamzar

island, the Tribunal concluded that although Sharjah had had control since the 19th
century, it had lost this control as of 1940, and Dubai had active control of the re-
gion in the 20th century (via conducting activities such as police patrol, providing
salvage to marine accidents, investigating dead bodies found on the beach, etc.),
and Sharjah had not protested these activities until 1970s. Dubai/Sharjah Arbitra-
tion, s. 601-606.

%5 Dubai/Sharjah Arbitration, pp. 672-673.
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11 of the UNCLOS, which was in its draft version at the moment?. Be-
cause, according to the Tribunal, giving full-effect to port activities
would not yield a result against equitable principles considering that the
deviation from the equidistance line in the maritime area in dispute is

very small?’.

The Tribunal declared, about the Abu Musa Island offshore of the
neighboring emirates, that this island had its own territorial sea and be-
yond that its own continental shelf, and decided that it should be taken
into consideration in delimitation as a part of state, dependent on one of
the parties, although there was a dispute about its borders with Iran.
Thus, the Tribunal stated, by reminding the unwritten law, that the island
had a 12-mile territorial sea from the lowest line, and the virtual exten-
sion of the lateral equidistance line between the continental shelves of
Dubai and Sharjah should overlap with the 12-mile outer limit of the

territorial sea of Abu Musa Island?,

% According to Article 8 of the 1958 Geneva Convention on the Continental Shelf,

the outmost port facilities, which form an inseparable part of a port system, would
be considered as forming a part of the coast in delimitation of the territorial sea
(Convention on the Continental Shelf Geneva, 29 April 1958, 499 U.N.T.S 311).
For the Turkish text of the Convention see Kuran, S.: Uluslararast hukuk Temel
Metinler, II. Baski, Istanbul 2011, pp. 330.
According to Article 11 on the 1982 United Nations Convention on the Law of the
Sea, the outmost permanent facilities towards high seas, which form an inseparable
part of a port system are considered as a part of the coast for the purpose of delimi-
tation of the territorial sea. The offshore facilities and manmade islands will not be
considered as permanent port facilities (United Nations Convention on the Law of
the Sea Montego Bay, 10 December 1982, 1833 U.N.T.S 3). For the Turkish text of
the Convention see Kuran, 3.

27 Dubai/Sharjah Arbitration, pp. 662-3.
28 Dubai/Sharjah Arbitration, pp. 673-74
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According to the Tribunal, some islands have the capacity to create
"special circumstances” and therefore it might be required to reduce the
effect of the island on delimitation in the event that their existence would
distort the equidistance line or be against equitable principles. In this
case, granting a continental shelf to Abu Musa Island beyond its territo-
rial sea would produce an effect that disrupts the balance of the conti-
nental shelves of the States Parties. According to the Tribunal, the appli-
cation of equitable principles requires any effect not to be given to the

continental shelf of the island®.

In summary, the Tribunal decided that the lateral maritime boundary
between the Dubai and Sharjah Emirates be based on the equidistance
line which started from the endpoints of mainland boundaries of these
emirates and advanced into the sea, considering the port activities of the
two emirates, until the boundary surrounding the Abu Musa Island with

the 12-mile territorial sea®.

The decision comprises an important example of the internal delimita-
tion between member states of a federation as it is in the Newfoundland
and Labrador/Nova Scotia case concluded later. It is also important in
that it was taken in a period, in which the equidistance-equitable princi-
ples debate, with regard to Article 83 of the UNCLOS, was popular in
the delimitation of the territorial sea and the continental shelf. In addi-

29 Dubai/Sharjah Arbitration, pp. 676-77.

30" For some authors, if this delimitation had been done more recently, most probably
the equidistance line should not have deviated since Dubai has substantially in-
creased its port activities in the region and built many manmade islands. Because,
on the date the decision was given, Dubai's port activities effused towards Sharjah
side, however, this situation did not affect the decision. Fietta/Cleverly, 218.
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tion, the Tribunal made more explicit statements about correction with
regard to the equidistance-equitable principles relationship, when com-
pared to the UK/France Channel Arbitration®Z.

Another important aspect of the decision is that it concluded that contin-
uing sovereignty claims on islands that would affect the delimitation
would not be significant with regard to delimitation. On the other hand,
although the Abu Musa Island legally had a continental shelf, it is seen
that it was not given any effect on the continental shelf due to its cut off
effect on Dubai's maritime areas contrary to the equitable principles®.
Since, giving full, half or zero effect to islands may yield results pursu-
ant or contrary to the equitable principles depending on the existence of
geographical or other features pertaining to the concrete events in each

case®,

Most probably, the most important aspect of this case, as Bowett empha-
sized, is the overcoming the prejudice that the international rules of law
are only based on the application of the Western states or serve only to
their interests. The rejection of the delimitation under the British protec-
torate and consideration of the arguments of the parties based on recent
international rules of law should be acknowledged as the success of the

Tribunal and arbitration as an alternative legal solution3.

31 Fietta/Cleverly, 218.
32 Dubai/Sharjah Arbitration, pp. 543.

33 Bowett, D. W.: “The Dubai/Sharjah Boundary Arbitration of 1981, British Year-
book of International Law, Volume 65, Issue 1, pp. 178.

3 Bowett, D. W.: “The Dubai/Sharjah Boundary Arbitration of 1981, British Year-
book of International Law, Vol. 49, Issue 1, pp. 133.
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I11. GUINEA - GUINEA BISSAU ARBITRATION

The land border between the Guinea state, which were old dominions,
was determined by the 1886 treaty signed by France and Portugal; Guin-
ea declared her independence from France in 1958, and Guinea-Bissau
declared her independence from Portugal in 1973. Upon Guinea's gain-
ing her independence in 1958 and the possibility of the existence of an
oil field on the Guinea coast, a Contiguous Zone Convention was signed
in 1960 between France and Portugal, and a boundary was determined
from the lighthouse at the northernmost coastline of Guinea-Bissau to-
wards the south with a 240-degree angle. In the meantime, Portuguese
hydrographic vessels had conducted data collection studies in the region
in dispute from 1963 until 1974, and Guinea had not objected to this®.

In 1964 Guinea declared, unilaterally, the limits of her territorial sea to
be a boundary with Guinea-Bissau at the 10°56°42” North latitude and
with Sierra Leone at the 9°03°18” North latitude, and these boundaries
correspond to 130 nautical mile straight lines drawn from the exact north
and south of Guinea. This boundary was increased to 200 miles and fol-
lowed by fishing and petroleum exploration works. Guinea announced
this delimitation via the UN. Within this period, Portugal had continued
her petroleum privileges and declared a fishing zone that would overlap
with the boundaries determined by Guinea; however, Guinea again did

not protest this. When Guinea-Bissau declared her independence from

% McLlarky, K. A.: “Guinea/Guinea-Bissau: Dispute Concerning Delimitation of the

Maritime Boundary, February 14, 1985”, Maryland Journal of International Law,
Vol. 11, Issue 1, pp. 94.
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Portugal in 1973, she adopted the fishing zone overlapping with Guinea
and started to conduct seismic studies in the region overlapping with
Guinea with regard to Portugal's petroleum privileges. The negotiations,
which started between the parties upon the petroleum companies' avoid-
ance of the region for petroleum exploration investments due to the dis-
pute between the parties, was concluded with the 1983 Licensing
Agreement. The Arbitral Tribunal was requested to determine the legal
effects of the 1886 Treaty on the maritime boundaries between Guinea
and Guinea-Bissau®®, and the determine the delimitation of the lateral
maritime boundary between the two states accordingly®’. At the end of
the trial conducted by the ad hoc Arbitral Tribunal under the supervision
of the Permanent Court of Arbitration, a decision was made to determine

the significant basic principles with regard to Africa's Atlantic Coastline.

Considering that the issue had not been at stake until 1958 with regard to
the subsequent treaties between the parties, and pursuant to the provi-
sions of the 1969 Vienna Convention on the Law of Treaties about the

% The last paragraph of Article | of the 1886 treaty between France and Portugal
includes the provision, although it has been interpreted differently by the parties,
that "all the island in the range of the Cape Roxo meridian belongs to Portugal, the
southern boundary marked with the coast and the line follows the Cacheu river (at
the border of Guinea-Bissau and Gambia) thalweg line and follows the 10 degrees
North latitude and 17 degrees west longitude point towards southwest. Whether the
expression "southern border" in the article text contains a maritime boundary is dis-
puted between the parties. For the text of the Convention see the Franco-Portuguese
Convention of 12 May 1886, McLlarky, Appendix A, pp. 109.

37 Affaire de la délimitation de la frontiére maritime entre la Guinée et la Guinée-
Bissau, Sentence du 14 février 1985, pp. 149-196 (“Sentence du 14 février 1985”
henceforth).
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interpretation®®, the Tribunal concluded that it did not seem possible, in
today's law and international relations, to claim that the 1886 treaty
made a delimitation as plenty of time had passed, since the Treaty was
used to express the sovereignty of the islands rather than the delimitation
of the maritime areas®®. According to the Tribunal, the law to be referred
to in the delimitation of the lateral maritime boundaries between Guinea
and Guinea-Bissau is the customary international law. In this respect, in
the absence of an agreement between the parties, the physical, mathe-
matical, historical, political, economic and other aspects of the concrete
event should be taken into consideration to reach a solution pursuant to
the equitable principles in the delimitation of continental shelves and
exclusive economic zone (EEZ) between states with adjacent coasts*.

38 Article 31 of VCLT states the general rules for the interpretation of the treaties.
Accordingly, "1. A treaty shall be interpreted in good faith, in accordance with the
ordinary meaning to be given to the provisions of the treaty in the entirety of the
treaty and in the light of its subject and purpose; 2. With regard to the interpretation
of a treaty, the entirety of a treaty comprises of the following, in addition to its texts
including the preamble and the annexes: a- any agreement related to the treaty,
which was made by the parties for the conclusion of the treaty; b-any instrument,
which was made by one or more parties for the conclusion of the treaty and accept-
ed by other parties; 3. the following shall be taken into account together with the
entirety of the treaty: a-any subsequent agreement between the parties regarding the
interpretation of the treaty or the application of its provisions, b-any subsequent
practice in the application of the treaty that establishes the agreement of the parties
on the interpretation of the treaty. c- Any international rule of law applicable in the
relations between the parties. 4. A special meaning shall be given to a provision if it
is determined that the parties intended so (Vienna Convention on the Law of Trea-
ties, Vienna, 23 May 1969, 1155 U.N.T.S. 331). For the Turkish text of the Con-
vention see Kuran, 83.

39 According to the Tribunal, the 1886 Treaty and its Annexes have the purpose to
determine the land borders, in which the colonialist states were the concessionaires
over their dominions. The provision of the 1886 Treaty which draws the territorial
sea starting from the Cacheu river thalweg passing from the 17° West longitude,
should be considered within the maritime law developments of that time. Sentence
du 14 février 1985, pp. 174, para. 62-67.

40 Sentence du 14 février 1985, pp. 182, para. 89.
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The claims by the parties about the application of equitable principles
depend on the economic needs regarding fishing, their development in
petroleum industries and national security concerns. The Tribunal re-
minded that both states had the status of a developing country, the eco-
nomic problems would not be taken into consideration in delimitation
since they were not permanent, each state was liable to protect the mari-
time areas in front of them, the coasts and their surroundings; and em-
phasized that its duty was to make a delimitation pursuant to law and
equitable principles, and to ensure that none of the parties vitiated the
other's right to develop and protect when exercising their own rights*.,

Against the claim of Guinea-Bissau giving full effect to the islands, the
Tribunal concluded that this claim would be against equitable principles
reminding that the convex shape of the coastline of Guinea-Bissau
would require the maritime area to have fan-like shape and this would
result in the outer limit of the maritime area to substantially protrude out
from the coastline. According to the Tribunal, such a solution would
result in the surrounding of Guinea's maritime area by waters out of her
territorial sea, and when it is considered that Sierra Leone, to the north
of Guinea-Bissau has a convex coastline, and thus inability of Guinea to
benefit from her own maritime area, if this method is to be used by other

states in the African continent, experiencing similar problems*2.

According to the Tribunal, equitable principles require a solution based

on the equidistance principle, pursuing a holistic approach considering

41 Sentence du 14 février 1985, pp. 193, para. 121-125.
42 Sentence du 14 février 1985, pp. 189, para. 108.
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the shape of the littoral islands and the nature of the continental shelf. In
this respect, the Tribunal did not wholly ignore the 1886 Treaty and
made a delimitation that would acknowledge the "southern border" men-
tioned in the Treaty, i.e. the 10° 40° North latitude, following the Alca-
traz Rock, a Guinea territory, giving a 2.25-mile territorial sea to the
north. Since the Tribunal had the intention of applying the equidistance
rule, it took the UNCLOS into consideration with regard to the custom-
ary law, and ignoring the reefs in the region, granted the Alcatraz Rock a
12-mile territorial sea to the west®. It did not grant Alcatraz rock any
continental shelf or exclusive economic zone to beyond the 12-mile ter-
ritorial sea. Thus, the lateral boundary between the maritime areas of
both states would only advance to the southwest and would form a right
angle to the line connecting the Pointe des Almadies of Senegal and
Cape Shilling of Sierra Leone*,

It seems that the already present maritime boundary dispute between
Guinea-Bissau and Senegal to the north and also the uncertainty of the
maritime boundaries between Guinea and Sierra Leone forced the Tribu-
nal to refrain from the possible cutting effect of a fan-like delimitation at
the West-African coast and the possibility of Guinea's maritime area to
be surrounded®. The method followed in this case, which had been con-

cluded in approximately two years by the three-member Ad Hoc Arbitral

43 Sentence du 14 février 1985, pp. 190, para. 111.
4 Sentence du 14 février 1985, pp. 189, para. 109-110.

4 For the reflections and evaluations of alternative delimitations on the map, see Fiet-
ta/Cleverly, 279.
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Tribunal, shaped the subsequent Senegal-Guinea-Bissau and Guinea-
Sierra Leone delimitations.

Also, the decision exhibits flexible and functional characteristics, with
regard to methodology, by accepting the single maritime boundary de-
limitation with multiple purposes. It is because, the Tribunal justified the
selection of this method with “physical, mathematical, historical politi-
cal, economic and other factors™ instead of adopting the preferential ap-
plication of the equidistance method.

The decision is significant in showing that the effects of littoral islands
and archipelagos on delimitation would be different than the effect of
offshore and isolated coastal features. This approach would subsequently

be endorsed in the Eritrea/Yemen case.

IV. CANADA/FRANCE ST. PIERRE - MIQUELON ISLANDS
ARBITRATION

St. Pierre-Miquelon islands, which are geographically an archipelago,
belong to France and the St. Pierre comprises of two islands only 10

miles away from the Canadian Newfoundland island and 140 miles to

% The parties subsequently presented a briefing to the Commission on the Limits of
the Continental Shelf of the UN Secretariat, about the limits of the continental shelf
beyond 200 miles. On 25 September 2014, Cape Verde, Gambia, Guinea-Bissau,
Guinea, Mauritania, Senegal and Sierra Leone submitted a joint-presentation to the
Commission about the outer limits of the continental shelf beyond 200 miles pursu-
ant to Article 2 of Annex Il to Article 76 of the UNCLOS. If this limit was to be
found acceptable by the Commission on the Limits of the Continental Shelf, the
limit in the 1985 Arbitral Tribunal decision, would be extended towards the outer
limits of the continental shelf with the same southward angle. For the text of the
joint presentation by the states see <http://www.un.org/Depts/los/clcs_new/
submissions_files/submission_wa7_75_2014.htm> (et. 10.10.2018).

DEHUKAMDER - Cilt: 2/Say1: 1/Yil: 2019, s. 257-318



Beyza OZTURANLI SANDA, PhD 279

the west of the Nova Scotia coast, neighboring numerous fishing zones.
According to the convention regulating the fishing rights between the
parties, the limits of the Canadian territorial sea and the limit of the fish-
ing zone granted to France were delimited with a 54-mile line uniting in
nine different points to the east and north of the archipelago, and five of
these were positioned pursuant to the equidistance principle; the rest

were decided to be delimited with negotiations between the parties.

Although both states are States Parties to the 1958 Geneva Convention
on the Continental Shelf, France made a reservation to Article 6 about
the determination of the continental shelf in opposite coasts and Canada
objected to this reservation*’. Before appealing to arbitration for the so-
lution of the dispute, the parties agreed upon a 12-mile territorial sea for
the archipelago towards south-southeast. In addition, Canada declared a
200-mile fishing zone in 1977; however, France was not granted any
privileges in the relevant law. The same year, France declared a 188-

mile exclusive economic zone towards south-southeast of the archipela-

47 According to Article 6 of the 1958 Geneva Convention on the Continental Shelf, in
regions where the same continental shelf is adjacent to the territories of two or more
states with opposite coasts, the boundary of the continental shelf appertaining to
such states shall be determined by agreement. If there is not any agreement, and the
special circumstances do not require another delimitation, the boundary is the line
which is equidistant to the nearest points of the baselines from which the territorial
sea of each state is measured (Kuran, 337). According to the reservation of France,
in the absence of another agreement, any limits of continental shelf depending on
the application of the equidistance principle would not be accepted, which are cal-
culated from the baselines determined after 29 April 1958, which goes beyond 200
meters isobath, and which is present in the regions in the "special circumstances"
defined by the French government, including the Bay of Biscay, Granville Gulf,
Strait of Dover region and the maritime areas from the French coast towards North
Atlantic Ocean. Edward Livingstone, “Tale of Two Islands: An Analysis of the
Court of Arbitration’s Decision in the Canda-France Maritime Boundary Dispute”,
Dalhausie Journal of Legal Studies, Vol. 3, 1994, pp. 14.
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go, and these two regions overlapped; however, France recognized the
present determinations of Canada in her relevant law. Thus, French
maritime zone appeared to be surrounded by the Canadian maritime ar-
ea. However, none of the states enacted a continental shelf law due to the
possibility of overlap*. The dispute, with its other aspect, heightened the
tension between the parties due to the presence of fish in the relevant
maritime areas and the presence of subsoil hydrocarbon reserves in the
southern continental shelf of the islands*. In 19898, the parties estab-
lished a five-member Arbitral Tribunal with a Licensing Agreement and
decided the Tribunal should conclude a single line about the maritime
areas between the parties, considering the foundational principles of in-
ternational law, and the 54-mile line in the 1972 treaty between the par-

ties regulating the fishing rights®.

In the trial process, the French government by stating that the extension
of the EEZ of the Avalon peninsula at the eastern tip of Newfoundland
towards the southeast of the archipelago would yield a deviation from
the equidistance resulting in the violation of the equitable principles, and

this should be corrected not to deviate from the equidistance line, in a

4 Marston, G.: “St Pierre-Miquelon Arbitration: Canada-France Maritime Delimita-
tion Award”, Marine Policy, May 1993, pp. 156-157; Jayewardene, H. W.: The Re-
gime of Islands in International Law, Martinus Nijhoff Publishers, 1990, pp. 378;
Livingstone, 3-9.

49 Blakeslee, M. R.: “The Distant Island Problem: The Arbitration on the Delimitation
of the Maritime Zones Around The French Collectivite Territoriale of Saint Pierre
and Miquelon”, Georgia Journal of International and Comparative Law, Vol. 21,
pp. 363-365.

0 Court of Arbitration for the Delimitation of Maritime Areas Between Canada and
France (June 10, 1992), International Legal Materials, Vol. 31, No. 5 (September
1992), pp. 1145-1219 (“St. Pierre-Miquelon Arbitration” henceforth).
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way requested a delimitation of continental shelf surpassing 200 miles;
Canada rejected this argument and claimed that the delimitation should
be determined pursuant to Article 76 of the UNCLOS, 1982°2,

The Tribunal, considering that both parties had a consensus about the
law to be applied, stated that the delimitation should be made consider-
ing all the circumstances of the concrete event, and in accordance with
the equitable principles. However, the parties could not agree upon the
content of the equitable principles. These principles, according to
France, were about the islands having as much right as mainlands in the
maritime areas in the international law, and it was not possible to con-
sider the French archipelago as more dependent than the mainland or as
being adjunctive to the mainland due to its small size or its island char-
acteristics®>. For Canada, on the other hand, a delimitation based on
equidistance principle would mean the severing of Canada from her own
natural extension in regions where the French Islands were opposite to
Newfoundland to the south. Therefore, equidistance even as the base-
point of the delimitation is against equitable principles. Pursuant to the
proportionality principle, each state should be granted a continental shelf

proportionate to the length of its coastline®.

Both states referred to the 1977 Channel Arbitration between the UK
and France in their arguments and in this case the Arbitral Tribunal con-
cluded the following, surrounding the British Channel Islands with a 12-

51 St Pierre-Miquelon Arbitration, para. 43-55.
52 St. Pierre-Miquelon Arbitration, para. 48.
53 Blakeslee, 362.

DEHUKAMDER - Volume: 2/Issue: 1/Year: 2019, p. 257-318



282 Evaluation of the Effects of Islands on the Delimitation of Maritime
Areas under the Arbitral Tribunal Decisions

mile territorial sea: "...This case, despite having similarities with the St.
Pierre-Miquelon islands dispute, is distinguished significantly. Begin
with, since the islands in the St. Pierre-Miguelon examples are not situ-
ated in a channel in which there are riparian states, there is not any
dispute about whether the coastline has an approximate equality rela-
tion with the continental shelf to be determined. Secondly, there is not
anything other than the high waters of the Atlantic Oceans to the east of
the St. Pierre-Miquelon islands. Therefore, there is a larger maritime

area to compensate the inequalities compared to the Channel Islands".

Although the geographical features are in the heart of the situation in the
delimitation process, when it comes to actually make the delimitation,
the Arbitral Tribunal made an evaluation based on the balance between
equitable principles-relevant circumstances instead of a sole equidistance
or proportionality evaluation. The Tribunal, following the justification of
the International Court of Justice in the Gulf of Maine case®, rejected to
refer to Article 6 of the 1958 Geneva Convention on the Continental
Shelf. Because, according to the Tribunal, the case was not only about
delimiting the continental shelf and the relevant Article 6 should always

be shaped by the special circumstances®.

The Tribunal emphasized the difference of the proximity of the island

and its sovereign state's mainland in the Channel Arbitration from the

5 Marston, 160; English Channel Arbitration, pp. 80, para. 159 and pp. 95 para. 200.

5% Delimitation of the Maritime Boundary in the Gulf of Maine Area, Judgment, 1.C.J.
Reports 1984, pp. 246, <https://www.icj-cij.org/en/case/67/judgments>, (et.
11/10/2018).

% St. Pierre-Miquelon Arbitration, para. 38-41.
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situation in question and, against the proportionality argument based on
the coastline length of both parties, stated that each coast should have a
200-mile projection into and under the sea if there was not any conflict
of interest to cut short the maritime area, no matter how short the coast-
line was®’. According to the Tribunal, without considering whether it
was an independent state, the French islands should have as many rights
as other islands of Canada had; because the archipelago had its own
population and economy, and the terms of previous treaties should not
vitiate France's rights originating from the present-day maritime law.
Therefore, the request of Canada about the French islands to be sur-
rounded was rejected with the on ground that it would be against equita-

ble principles®.

However, the Tribunal stated that France's sovereignty claims beyond
her territorial sea should be partially met while rejecting the French ar-
gument about equidistance principle based on sovereign equity principle
when the Newfoundland peninsula was in question®®. Thus, the Tribunal
to conclude a solution in accordance with equitable principles, delimited
two regions, the western projection, starting from the northernmost end
of the line determined in the 1972 treaty, and the south-southeast region
of the archipelago. The Tribunal concluded that an extra 12-mile EEZ in
addition to their territorial sea should be granted to French islands, and
this would be in accordance to the adjacent area proportion mentioned in
Article 33 of UNCLOS, and the limit should be equidistant in places

57 st. Pierre-Miquelon Arbitration, para. 68-70.
%8 St. Pierre-Miquelon Arbitration, para. 54.
% St. Pierre-Miquelon Arbitration, para. 43.
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where the distance between two states was smaller than 48 miles®. Ac-
cording to the Tribunal, all projections extending beyond French territo-
rial sea in this first region would yield in an "encroachment” and "cut-
ting" effect from the points in the Newfoundland south coast towards the

south®.

The Tribunal stated that the archipelago should have a second opening
towards the south, which was not cut by Canada in the second region,
defined as south-southeast, and therefore there would be 200-miles pro-
jection into the sea from the southern point; however, this would not
occupy the parallel projection in the south coast of Newfoundland®?. For
this purpose, it was decided a maritime area to be granted in the region
between two parallel lines separated by the distance (10.5 miles) be-
tween two meridians passing from the southernmost and the western-
most points of the archipelago with a length of 188 miles from the 12-
mile line, calculated from the baseline of the archipelago. Lastly, the
Tribunal connected the northern end of the limit it had determined and
the first point of the line presented in the 1972 Convention to the 12-

mile line from their nearest points®.

The Tribunal did not deem suitable to extend the EEZ of the French is-
land in a way to overlap with the projection of the (Cape Breton) coast-

line starting from the northern end of Nova Scotia, as how far the mari-

@

0 St. Pierre-Miquelon Arbitration, para. 69.
61 St. Pierre-Miquelon Arbitration, para. 67.
62 St. Pierre-Miquelon Arbitration, para. 70.
83 St. Pierre-Miquelon Arbitration, para. 71.
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time area would be extended was uncertain at the moment, and if a de-
limitation was to be made between exclusively Nova Scotia and the ar-
chipelago, this would possibly be equidistance line modified in the re-
gions with opposite coasts®. Similarly, the Tribunal rejected France's
request to delimit a continental shelf beyond the EEZ as it was not in-

cluded in the Licensing Agreement.

The decision, in sum, granted very small rights to the islands in the actu-
al making of the delimitation, while accepting the argument that "islands
would have rights as the mainlands”. On the other hand, the 200-mile
EEZ belonging to the archipelago, determined by the Tribunal, fell com-
pletely in the Canadian fishing zone. In other words, the geographical
structure of the region yielded an unequal result. On the other hand, a
line to be drawn in accordance with the equidistance principle would
create an unequal result with regard to the projection of the Canadian
coasts®®. According to some authors, the decision, with regard to matters
such as ignoring the natural extensions of the parties, considering eco-
nomic factors, is theoretically weak despite being in accordance with the
recent tendencies in maritime delimitations, and the tendency of the Tri-
bunal not to apply the strict rules of the law is remarkable®. Again ac-
cording to some authors, the absence of any explanation other than sur-
rounding of the islands would be against the equitable principles in the

decision which states that France's sovereignty claims beyond her terri-

64 St. Pierre-Miquelon Arbitration, para. 72.
85 Marston, 166.

8  Politakis, G. P.: “The French-Canadian Arbitration Around St. Pierre and Mique-
lon: Unmasked Opportunism and the Triumph of the Unexpected”, International
Journal of Marine and Coastal Law, Vol. 8, 1993, pp. 134.
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torial sea should be partially met, and the corridor shaped delimitation of
the maritime area indicate that the decision has an ex aequo et bono
ground®’. According to some other authors, on the other hand, the Tribu-
nal would not resort to a solution surrounding the islands, if it had the
opinion that the islands belonged to an independent state. Because, the
reason for the Tribunal to appeal to the modified equidistance principle
was that it wished to indemnify the losses the island would suffer since
Canada's proportionality claim had been favored while modifying the

limit®8,

On the other hand, the trial had been conducted very quickly compared
to the trials of the International Court of Justice, and the decision text is
very brief and succinct. Also, the decision is of great importance with
regard to small islands belonging to another state and which neighbor
large mainlands and open to oceans but have a permanent population
and economy, and it reflects the customary characteristic of Article 121
of the UNCLOS. However, the 200-mile French corridor was not ac-
cepted unanimously and has been frequently criticized®®.

V. ERITREA/YEMEN ARBITRATION

The trial, resolved in 1999 by the ad-hoc Arbitral Tribunal under the
supervision of the Permanent Court of Arbitration, comprises of two
phases as the settlement of the territorial sovereignty claims on the Mo-

habbakah Islands, Haycock Island, Zugar-Hanish islands, Jabal al-Tair

67 Marston, 166.
%  Blakeslee, 378.
% Fietta/Cleverly, 378.
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island and the Zubair Group in the Red Sea and the maritime delimita-

tion in the region which is an important trade route’.

The maritime area between Eritrea and Yemen states situated on the
opposite sides of the Red Sea, which is 125 miles at the north narrows to
20 miles at the south. Therefore, the effect of islands and island groups
on the delimitation have particular importance. With the Licensing
Agreement adopted by Eritrea and Yemen in 1996, an Arbitral Tribunal
was established to prevent similar disputes that could occur in the future

about territorial sovereignty and delimitation of maritime areas.

In the first phase of the case, none of the parties could totally prove the
existence of the historical rights they used to support their territorial
sovereignty claims. The Arbitral Tribunal, after the examination of the
relevant historical, factual and legal matters, concluded in the territorial
sovereignty of Eritrea on the Mohabbakah Islands 12 miles offshore of
Eritrea, to which Yemen could not provide counter-proof’®. In addition,
the Tribunal granted Eritrea's territorial sovereignty on the Haycock Is-
lands based on the requirement that islands situated at some certain dis-
tance should belong to the nearest coastal state if it could not be proved
otherwise, and on the present petroleum agreements of Eritrea’®. As for
Zugar-Hanish group islands, after the parties failed to prove their histor-

ical right claims, the Arbitral Tribunal evaluated the activities of the par-

0 Reports of International Arbitral Awards, Eritrea and Yemen, (Territorial Sover-
eignty and Scope of the Dispute), 9 October 1998, Vol. XXII pp. 209-332; Second
phase of the proceedings between Eritrea and Yemen (Maritime Delimitation), 17
December 1999, Vol. XXII, pp. 335-410.

L Territorial Sovereignty and Scope of the Dispute, pp. 318, para. 475.
2 Territorial Sovereignty and Scope of the Dispute, pp. 318, para. 477-481.
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ties in the region such as petroleum exploration, lighthouse construction,
etc. pursuant to the active control principle, and granted Yemen's territo-
rial sovereignty on the Zugar-Hanish group with the opinion that Yemen
exhibited more presence in the region”. The Tribunal evaluated Yemen's
previous claims about the construction of a lighthouse and the petroleum
exploration agreements as Yemen's relative presence in the region, after
pointing out to the scarceness of the activities by both parties around the
Jabal Al-Tair and Zubair Groups islands, and granted Yemen's territorial

sovereignty on these islands.

In the second phase of the case, the Tribunal evaluated the effect of these
islands on maritime delimitation with a trial that lasted 14 months. With
regard to the Licensing Agreement, the law to be referred to was deter-
mined as the decision of the Tribunal on territorial sovereignty, the UN-
CLOS and other relevant situations. Even though Eritrea was not a
States Party to the Convention, most of the provisions of the Convention
have become customary rules of the law. The Tribunal interpreted the
"relevant situations," which is quite a broad concept, as proportionality,
non-encroachment, the presence of the islands and other features in ac-

cordance with equitable principles”.

" Territorial Sovereignty and Scope of the Dispute, pp. 326, para. 507.

" Territorial Sovereignty and Scope of the Dispute, pp. 329, para. 523-524. For an
evaluation of the history of the dispute between the parties and the territorial sover-
eignty claims in the first phase of the case, related to territorial sovereignty see
Akipek, S.: “Eritre-Yemen Hakem Karar1 Isiginda Kizildeniz Adalarinin Aidiyeti
Sorunu”, Ankara Universitesi Hukuk Fakiiltesi Dergisi, Year: 2000, Vol. 49, pp. 1-
30.

5 Maritime Delimitation, pp. 365, para. 130.
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The tribunal pointed out that any equidistance line would be acceptable
in the case that it is in accordance with equitable principles as both par-
ties demanded different equidistance lines with different basepoints, and
stated that a "single limit with multiple purposes™ considering the possi-
ble effects of the islands would enable the application of the median line
in the determination of the limit between the opposite coasts’®. Thusly,
the Tribunal determined a median line based on 29 points from the north
to the south in the maritime area that it had separated into three regions
as northern, central and southern. According to the Tribunal, the islands
in the central region should be given a full effect. Because the Tribunal
had the intention of reaching a solution based on equitable principles
pursuant to Articles 74 and 83 of the UNCLOS in the delimitation of the
EEZ and continental shelves of the parties. At this point, the lowest wa-
ter line of the Dahlak islands should be the westernmost basepoints of
Eritrea in determining the median line, pursuant to Article 7/4 of the
UCNLOS, since the Dahlak archipelago, the most populated islands of
Eritrea, appeared as a part of the mainland contrary to the islands closer

to the Yemen's median line’’.

As for Yemen's Jabal al-Tair and Zubair group islands, which are close
to the median line, these islands should not be given an effect in deter-
mining the median line since they did not appear as a part of Yemen's
mainland, they were barren and they had inhospitable climate condi-

tions. However, the Tribunal recognized that these islands had a 12-mile

6 Maritime Delimitation, pp. 365, para. 132.
7 Maritime Delimitation, pp. 368, para. 146.
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territorial sea’®. Also, although there was not any such demand from
Yemen, the Tribunal determined numerous islands along Yemen's main-
land to the north, including the relatively larger uninhabited and the
westernmost island, the Kamaran island, and the islands scattered around

it, as the basepoints for Yemen pursuant to Article 7 of UNCLOS™.

In the determination of the median line in the central region, the Tribunal
reminded that the delimitation of the territorial sea, the adjacent areas,
the EEZs and the continental shelves of an island should be done in ac-
cordance with the terms applicable to other pieces of land pursuant to
Article 121/2 of the UNCLOS and added that the significant trade routes
should not be surrounded. Therefore, the Tribunal drew the limit to the
middle of the territorial seas of the parties stating that there was not any
special circumstance or historical right that require the correction of the
median line®. According to the Tribunal, it was appropriate to draw the
median line in between the two mainlands as there was not an island to
complicate the delimitation at the center of the maritime area in the

southern region®..

The Tribunal also tested the proportionality principle by making tech-
nical calculations and comparing the coastline lengths and the maritime
areas granted to the parties for the demands of parties, which were relat-

ed to the application of the proportionality principle but which would

8 Maritime Delimitation, pp. 363, para. 119.
9 Maritime Delimitation, pp. 365, para. 150-151.
80 Maritime Delimitation, pp. 370, para. 158.
81 Maritime Delimitation, pp. 371, para. 163.
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yield results poles apart. According to the Tribunal, the measurements

did not point out to a disproportionate result®,

The Eritrea-Yemen Case serves as a successful example of an ad-hoc
interstate arbitration by concluding a serious territorial dispute, which
follows the mediation of a third state and which would escalate into a
conflict between the parties®®. The second phase of the decision is in
accordance with the present-day international law tendency as it indi-
cates that the equidistance method or median line method could be an
appropriate start in maritime delimitation between states with opposite

coasts®*,

In the case, which has particular importance with regard to the effect of
islands on delimitation, Yemen's demand that the small Eritrean islands
outside the Eritrean territorial sea and closer to Yemen mainland should
be surrounded was rejected by the Tribunal and it was stated that no
matter how small this island was, it would benefit from the terms of Ar-
ticle 121 of the UNCLOS. On the other hand, while the Tribunal recog-
nized the islands which appeared as an inseparable part of the mainlands
of the parties as basepoints in determining the equidistance line and gave

full effect to these, rejected the effect of the islands in the middle of the

8  Maritime Delimitation, pp. 372, para. 165-168.

8 Marian, C.: “A Revised Look at the Hanish-islands Arbitration: The Dual Role of
Diplomacy and Inter-state Arbitration to Force Lasting Resolution of Military Con-
flicts”, Scandinavian Studies in Law, Vol. 63 — Arbitration, 2017, pp. 246-259.

8 In exceptional cases such as the determination of the outer limit of the continental
shelf, forming the natural extension of only one of the states, the international law
does not allow for the equidistance method to be the basepoint in determining the
maritime boundaries. Stephen Fietta/Robin Cleverly, 362.
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central region of the maritime area between the two states, as these were
not habitable.

VI. NOVA SCOTIA/NEWFOUNDLAND LABRADOR ARBITRA-
TION

The subject of the dispute, originated after the decision of maritime de-
limitation between the French St. Pierre-Miquelon and Canada was giv-
en, was the determination of the maritime boundaries between the New-
foundland island and the Cape Breton coast to the southeast of the Nova
Scotia mainland. The area to be delimited starts 12 miles away from the
coasts of the parties, in the Gulf of St. Lawrence towards the west, and
continues towards the Cabot Strait to the east, opening to the Atlantic
Ocean. Numerous bays, small islands and rocks are present in the region

in question®,

The jurisdiction of the Arbitral Tribunal is based on the Canada-Nova
Scotia Offshore Petroleum Resources Accord Implementation Act, and
the Canada - Newfoundland and Labrador Atlantic Accord Implementa-
tion Act, which are parts of the Canadian Law. In this respect, it was
envisioned that the offshore limits of the continental shelves to be de-
termined between the parties, with regard to the rights and authorities
Canada had as if Canada were two separate states®. The Tribunal would

determine whether there were any previous treaties between the parties

8 Arbitration between Newfoundland and Labrador and Nova Scotia Concerning
Portions of the Limits of Their Offshore Areas, Award of the Tribunal (Second
Phase), Ottowa, March 26, 2002, pp. 64, para. 4.2 (“Nova Scotia/Newfoundland
Arbitration” henceforth).

8 Nova Scotia/Newfoundland Arbitration, pp. 3, para. 1.1.
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drawing this boundary in the first phase, and in the second phase, it

would delimit the maritime boundary if such a treaty was not present.

According to the Tribunal, although Canada is a States Party to the 1958
Geneva Convention on the Continental Shelf, there were not any bound-
aries regulating beyond 12 miles the parties agreed upon ad idem, with
regard to either the 1958 Convention or the UNCLOS, unless there was
an open and binding treaty about the boundary. The "treaty" was not
accepted by the Tribunal since the instruments such as joint declarations,
correspondences, etc. between the parties did not present a clear bind-

ingness®’.

In the second phase of the case, the parties agreed that the law to be re-
ferred to in delimitation would be the customary law. However, accord-
ing to Nova Scotia, equitable principles should be referred to consider-
ing the special circumstances. In this respect, Nova Scotia stated that the
hydrocarbon reserves in the region should be taken into consideration
since she owned petroleum exploration licenses in the region. According
to Newfoundland, the activities of the parties or the presence of natural
resources in the region should not affect delimitation; the geographical
should be given importance and the sovereignty areas of the parties

should be paid attention®.

The Tribunal first compared Article 6 of the 1958 Convention and Acrti-
cle 83 of the UNCLOS with regard to the continental shelf and stated

87 Nova Scotia/Newfoundland Arbitration, pp. 57, para. 3.13.
8  Nova Scotia/Newfoundland Arbitration, pp. 19, para. 1.24-1.25.
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that these two references should be interpreted in the subsequent state
practices and court practices. According to the Tribunal, the legal bodies
referring to Article 83 and customary law in the previous cases, leaving
aside the equidistance rule in Article 6, started the delimitation with the
equidistance line and later they modified it according to the circum-
stances of the concrete event. According to the Tribunal, a continental
shelf larger than 200 miles from the baselines, where the territorial sea is
measured, almost correspond to the whole of the offshore maritime areas
of these two states. Canada's present continental shelf claim already
went beyond 200 miles. Therefore, the jurisdiction, according to the Tri-
bunal, was limited to the determining the offshore maritime boundaries
for these two states, and this should be done by ensuring that the outer
limit of the continental shelf not to surpass the continental margin pursu-

ant to international law?®.

About the presence of hydrocarbon resources in the maritime area in
dispute, the Tribunal limited the "relevant situations"”, which could con-
sider the richness in the region or the natural resources of the relevant
state or people, to the situations on which such a delimitation would
have devastating effects and to the situations in which the natural re-

sources in the region had already been proved for certain®®. According to

8 Nova Scotia/Newfoundland Arbitration, pp. 43, para. 2.29-2.32.

% Similarly see Lathrop, O. G.: “Newfoundland and Labrador-Nova Scotia: The Lat-
est International Maritime Boundary”, Ocean Development & International Law,
Vol. 34, No: 1, 2003, pp. 93; Hughes, V.: “Nova Scotia-Newfoundland Dispute
over Offshore Areas: The Delimitation Phase”, Canadian Yearbook of International
Law, Vol. 40, 2003, pp. 415.
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the Tribunal, any data indicating that the rights of one party with regard

to natural resources should be valued more, could not be found®.

In the light of all these findings, the Tribunal concluded by separating
the delimitation area into three regions, as the Gulf of St. Lawrence, the
"internal region" corresponding to the inner side of the lines drawn from
the endpoints of Cabot Strait, closing the strait, and the "external region™
corresponding the area between the line that closes Cabot Strait in the
southeast and the external end of the continental margin. Later, the Tri-
bunal started the delimitation by drawing an equidistance line, and then
modified this line with regard to the coasts of the parties, the present
structure of the region and the effect of the coastlines of the states on

delimitation.

In this respect, the Tribunal considered the effect of the islands and the
rocks in the maritime area in dispute on the delimitation while making
the delimitation. According to Newfoundland, the maritime boundaries
of St. Pierre-Miquelon islands were determined with the 1992 arbitration
decision, and since the maritime area granted to France in this decision
contains an area that should belong to Newfoundland, this should be
considered as a "relevant situations” for Newfoundland. According to
the Tribunal, which had a different opinion, there was not any interna-
tional rule of law that required the indemnification of any losses New-
foundland or Nova Scotia had suffered in the past or would possibly

suffer in the future®. Again, according to Newfoundland, the considera-

%1 Nova Scotia/Newfoundland Arbitration, pp. 62, para. 3.22.
%2 Nova Scotia/Newfoundland Arbitration, pp. 78, para. 4.28.
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tion of the St. Paul island, uninhabited and smaller than 5 km2, in the
delimitation would yield a disproportionate result. According to the Tri-
bunal, it was not appropriate to give this island zero effect with regard to
the provisional equidistance line, drawn from the opposite coast. Alt-
hough Newfoundland had not accepted taking this island as basepoint in
delimitation during the first boundary negotiations, the Tribunal had the
intention to give the island the basepoint effect, considering the histori-

cal rights®.

As for the Sable island, a 33 km? island 88 miles offshore of the main-
land and appearing as a part of Nova Scotia, according to Newfoundland
using this island as a feature in determining the equidistance line would
mean modifying the shape of the geographical structure. However, ac-
cording to the Tribunal, Sable Island seemed to have more effect, differ-
ently from St. Paul Island, with regard to delimitation towards high seas,
in the determination of the boundaries of neighboring parties. Therefore,
according to the Tribunal, this island was one of the special or relevant

situations to be taken into consideration®*.

The Tribunal, after evaluating the claims by both parties, reached the
conclusion that it would be in accordance with Article 83 of the UN-
CLOS and the customary law to modify the provisional equidistance line
in the light of special circumstances upon the hypothesis that the parties

were bound by Article 6 of the 1958 Geneva Convention and with the

% Nova Scotia/Newfoundland Arbitration, pp. 80, para. 4.31.
% Nova Scotia/Newfoundland Arbitration, pp. 81, para. 4.32.
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purpose of obtaining an equitable solution®. The Tribunal drew the pro-
visional equidistance line, which used all the islands and rocks in the
internal region of the Gulf of St. Lawrence, which it had divided into
three regions. On the grounds that Newfoundland had not objected to the
median line proposal in the past, the Tribunal rejected the argument that
the equidistance line would cause a cutting effect since the coastline
lengths of the parties were different. According to the Tribunal, the
equidistance line drawn reflected both the geographical features and the
activities of the parties in the internal region®. In the external region, the
Tribunal did not pay regard to the national-like petroleum exploration
licenses, which did not prove state-based licensing. Thus, the outer limit

was drawn only to reflect the coastal geography®’.

The Tribunal, while modifying the equidistance line, with regard to equi-
table principles, did not give any effect to Sable Island, although it was
88 miles off Nova Scotia and it was uninhabited, in order to avoid the
cutting effect it would have against Newfoundland (considering the

lengths of the coastlines of the parties)®.

The Tribunal did not apply the proportionality consideration based on
the consideration of the different coastline lengths since it was not a
method frequently referred to by international legal bodies and since the

difference in the coastline lengths was not big.

% Nova Scotia/Newfoundland Arbitration, pp. 85, para. 5.2.

% Nova Scotia/Newfoundland Arbitration, pp. 86, para. 5.4- 5.8.
% Nova Scotia/Newfoundland Arbitration, pp. 90, para. 5.11.

% Nova Scotia/Newfoundland Arbitration, pp. 91, para. 5.15.
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Thusly, the internal region in the maritime area, divided into three by the
Tribunal, corresponded to the concave extending to the closing line
drawn between the Scatarie Island and the Shag Rocks. The external
region extended to the outer limit of the continental shelf, but the final
boundary was not drawn by the Tribunal. In relation to this, the Tribunal
stated that if this boundary was to be extended beyond the determination
based on the present equidistance line, it would follow the southern an-
gle until the end of the continental margin. Lastly, the equidistance line
closing the internal region inside the Gulf of St. Lawrence, is equidistant
to the Ramea Island and the Scatarie Island, and it was drawn in a man-

ner to extend 12 miles more to the west from the closing point®.

The decision of the Tribunal is important with regard to adopting the
equidistance/special circumstances approach, even when the parties re-
jected the equidistance during the trial. Because, according to the Tribu-

nal, equidistance is the first step in many delimitations.
VII. SOUTH CHINA SEA ARBITRATION

China responded that she would not participate in any phases of the arbi-
tration process, to the arbitration process, started with the declaration
Philippines had sent on 23 January 2013 with reference to Article 287 of
the UNCLOS, against the People's Republic of China with regard to

% Nova Scotia/Newfoundland Arbitration, pp. 95, para. 6.1- 6.5.
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compulsory legal mechanism under the supervision of the Permanent

Court of Arbitration®,

The situation in the South China Sea presented a complex view includ-
ing maritime and land disputes, in which other states in the region took
part'®l. Although the territorial sovereignty claims formed an important
aspect of the disputes, the claim by Philippines focused around the fol-
lowing three subjects in order to avoid the possibility of dismissal of
jurisdiction since the territorial sovereignty claims fell outside the scope
of the provisions of the UNCLOS about solving the disputes. The first
one was the determination of the maritime jurisdiction areas in the U
shaped nine dash line where China had claims due to historical reasons;
the second was the determination that the insular features, on which both
parties claimed sovereignty were low tide elevations, and the ones with
the rocks status could not have territorial sea more than 12 miles; and

lastly, the determination that the activities of the Chinese government in

100 Arbitration under Annex VII of United Nations Convention on the Law of The Sea,
Republic of the Philippines v. People’s Republic of China, Permanent Court of Ar-
bitration, Award of 12 July 2016, para. 51 (“South China Sea Arbitration” hence-
forth).

101 The territorial sovereignty claims to which Brunei, the People's Republic of China,
Taiwan, Malaysia, Philippines and Vietnam were parties included the sovereignty
over the islands and maritime delimitations. The riparian states undertook to avoid
activities that would increase the disputes in the region via the 2002 ASEAN-China
Declaration of Conduct of Parties in the South China Sea. However, all parties con-
tinued their activities violating this provision around the Spratly Islands and closer
features.
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the South China Sea, such as manmade islands and reclamations violated
Philippines' sovereignty rights on the EEZ%%,

The Spratly islands, subject to the sovereignty claims by the parties, and
their northern extension, the Paracel islands are scattered to a 250.000
km2 area and this area contains more than 200 isles, reefs, and eleva-
tions. The continental shelf of the region has rich petroleum and natural
gas resource potential. The sovereignty claims based on the declaration
of EEZ on the Spratly Islands had increased since 1970s. However, it
was China's reclamation activities on the reefs in the relevant maritime
area, which cause the dispute to grow serious. New insular feature ex-
amples emerged due to these activities'®. The legal effect of this newly
emerged structure on maritime delimitation is one of the significant top-
ics of the trial. Because, China claims a 200 mile continental shelf and
EEZ together with the sovereignty over the island and over the waters
near them and over the seabed, and the reclamation activities of China
have been facing protests from the Philippines, the USA, Vietnam and

Indonesial®.

102 gouth China Sea Arbitration, para. 112. For the historical circumstances of the
dispute see Wu, S.: “Competing Claims over the South China Sea and the Way
Forward: A Chinese Perspective on the Philippine-China Arbitration Case”, in Ar-
bitration Concerning the South China Sea: Philippines versus China ve Anthony
Carty, “The South China Sea Disputes are not Yet Justiciable”, pp. 23- 51 in Wu, S.
— Ashgate, K. Z. (ed.): Contemporary Issues in the South China Sea, 2016.

103 Watkins, D.: “What China Has Been Building in the South China Sea”, NewYork
Times, October 27, 2015, <https://www.nytimes.com/interactive/2015/07/30/
world/asia/what-china-has-been-building-in-the-south-china-sea.html?_r=1>,  (et.
10/10/2018).

See also Bayillioglu, U.: “Giiney Cin Denizi Tahkiminde Hakemlik Mahkemesi’nin
Insanligin Ortak Mirasi ve Diger Devletlerin Deniz Alanlarina Sagladigi Koruma:
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The Tribunal first decided that the delimitation China called the nine
dash line did not have any correspondence in maritime law, and its claim
in the South China Sea based on the historical right could not be de-
manded under international law!®. In this respect, the Tribunal consid-
ered the legal characteristics of many maritime features and the possible
effect these have on the maritime delimitation. Since the low tide eleva-
tions would not have their own maritime areas with regard to the law to
be referred to; however, these features could be taken into consideration
as basepoints in drawing the main lines. On the other hand, the rocks
with the characteristic of high tide elevations could be surrounded by a
12-mile territorial sea; however, only the islands could have a 200-mile
continental shelf and EEZ pursuant to Article 121 of the UNCLOS.
Therefore, the Tribunal is required to assert the differences between the
rocks and an island "that is habitable or that have distinctive economic

life" in the concrete event.

The Tribunal based its findings to the evidence, related to the concrete
event, it could obtain via photographs and satellite images. However,

before the evaluation of the evidence, the Tribunal declared that the rec-

Ada Statiisiintin Sinirlanmas1”, Tiirkiye Barolar Birligi Dergisi, No. 130, 2017, pp.
420-456.

105 gouth China Sea Arbitration, para. 231-234. For the evaluation of the decision see
Oxman, B.H.: “The South China Sea Arbitration Award”, University of Miami In-
ternational and Comparative Law Review, Vol. 24, 2017. For the appreciations that
the decision about the rejection of Chinese claims based on historical rights was not
clear, see Schoenbaum, T. J.: “The South China Sea Arbitration Decision: The
Need for Clarification”, American Journal of International Law, Vol. 110, 2016, pp.
290-295; Stefan, T.: “The South China Sea Arbitration: Observations on the Award
of 12 July 20167, Bonn Research Papers on Public International Law, No. 14, 2018,
para. 194-198.
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lamation activities and manmade structures would not change the origi-
nal nature of the maritime features. According to the Tribunal, as
manmade modifications could not transform the seabed into a low tide
elevation, they could not transform a high tide elevation into an is-
land'®, The UNCLOS requires the definition of a maritime feature to be

made with its natural condition before any manmade modifications®®’.

The Tribunal, at this phase, considered on what criteria the rocks would
be identified as an island. The Tribunal reminded that residence could
rarely be found in places where economic life or means of living were
not present, with regard to the requirements of Article 121/3 of the UN-
CLOS¥®, In this respect, it should be understood from "uninhabitable"
that a feature that allows the constant residence of a permanent commu-
nity is present, and the residence is not temporary. It is seen that the al-
ternative term "Having distinct economic life" of the article, was inter-
preted as the continuity of the economic lives of the inhabitants of the
island and the said economic life not being totally dependent to external
resources'®. In other words, the Tribunal had the expectation that the
local population on the island had a natural relation with the economic
activities that should not be totally dependent externally. Because the
consideration of China's claims depending on historical use requires pay-
ing attention to the fact that the residence on the island had ended since
there was not any self-contained economic life on the island before the

106 gouth China Sea Arbitration, para. 305.

07 The Tribunal is required to make the definition of "high tide-low tide" scientifically
in the South China Sea, which is a semi-closed sea. For these evaluations see South
China Sea Arbitration, para. 320-326.

108 South China Sea Arbitration, para. 497.
109 South China Sea Arbitration, para. 413-414.
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modification activities. The tribunal tested whether these requirements
were met with a very detailed investigation on the Spratly islands, which
had the characteristic of a high tide elevation. The Tribunal, investigat-
ing the features such as potable water and agricultural production and the
fishing activities based on historical rights, accordingly decided that
none of the relevant rocks had the requirements of "being an island"!°.
The Tribunal, accepting that some fishermen had carried out business on
the island for a very long time as China claimed, found that fishing with
historical characteristic had been operated by small groups***.

Based on all these justifications, the Tribunal decided that none of the
high tide elevations in the Spratly Islands had EEZs or continental
shelves since they did not meet the requirements of being habitable or
having a distinctive economic life!*?,

110 gouth China Sea Arbitration, para. 615-626.

11 For evaluations that such an interpretation exceeded the jurisdiction of the Tribunal
see French, D.: “In the Matter of the South China Sea Arbitration: Republic of Phil-
ippines v People’s Republic of China, Arbitral Tribunal Constituted under Annex
VII to the 1982 United Nations Law of the Sea Convention”, Case No. 2013-19,
Award of 12 July 2016, Environmental Law Review, 2017, VVol. 19(1), pp. 52.

112 g5outh China Sea Arbitration, para. 626. The Tribunal by pointing out that China's
sovereignty claims on the Spratly group maritime features were not framed into Ar-
ticle 121 of the UNCLOS, did not accept drawing baselines around Spratly Islands.
Article 47 of the UNCLOS related to the archipelago baselines allows the states
comprising of only islands and having the characteristic of an archipelago to draw
straight baselines offshore. The land-sea proportion of the Spratly group does not
meet the requirements sought by the provision of the article. Again Article 7 of the
Convention allows for the use of straight baselines method connecting the appropri-
ate points for the drawing of the baseline from which the breadth of the territorial
sea is measured in places where the coastline is deeply indented and cut into, or if
there is a fringe of islands along the coast in its immediate vicinity. According to
the Tribunal, despite the contrary applications of some states, Articles 7 and 47 do
not allow the drawing of straight baselines in high seas although these stated do not
have the characteristic of an archipelago. South China Sea Arbitration, para. 573-576.
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The decision of the Tribunal is significant that it considered the criteria,
for evaluating certain maritime features as island or rocks, in the con-
crete event and it revealed in what conditions the high tide elevations
having the characteristic of an island would have the right to be given

the same maritime area with pieces of land.

VIll. SOME PRINCIPLES THAT COULD BE INFERRED FROM
THE DECISION OF THE ARBITRAL TRIBUNALS ON THE
EFFECT OF ISLANDS ON MARITIME DELIMITATION

When the rulings addressed in this study are examined, the first result
that could be inferred is the fact that the arbitral tribunals primarily act
pursuant to the licensing agreements in the delimitation of maritime are-
as between states with opposite coasts. Therefore, the tribunal acts with-
in the limits of the subjects of the jurisdiction granted by the parties if
the parties of the licensing agreement.

As for jurisdiction, the presence of sovereignty claims by the parties or
the third state on the insular features in the maritime area in dispute and
the jurisdiction’s not including the settlement of these claims do not viti-
ate the tribunal's jurisdiction on the delimitation of maritime areas of
these islands. In the Dubai/Sharjah and Eritrea/Yemen trials, the arbitral
tribunals showed that the sovereignty claims on the islands or territorial
disputes did not prevent it from making a decision about maritime

boundaries or making definitions such as island, rocks or low tide elevation.

When the evaluations about the rules of law to be referred to in the de-

limitation of maritime areas are considered, the arbitral tribunals, which

DEHUKAMDER - Cilt: 2/Say1: 1/Yil: 2019, s. 257-318



Beyza OZTURANLI SANDA, PhD 305

had the tendency to refer to the customary law unless the parties decided
otherwise, had the opinion that the expression "special circumstances" in
the 1958 Geneva Convention on the Continental Shelf, although the
UNCLOS did not use the same expression in the continental shelf and
EEZ delimitations, could not deviate delimitation from its purpose of
arriving an equitable solution. Also, the tribunals justify their practice of
starting the procedure with equidistance line in the delimitation between
opposite coasts as being a method that serve an equitable solution be-

tween opposite coasts.

The fact that whether the insular features considered as "special or rele-
vant situation™ affecting the delimitation, would have an effect with re-
gard to Article 121/3 of the UNCLOS was evaluated by the Arbitral Tri-
bunal in the South China Sea arbitration; and the tribunal investigated
the criteria of being an "island" as being habitable and having a distinc-
tive economic life, other than being a high tide elevation. The Tribunal
decided that the island should not have an EEZ and continental shelf
other than the 12-mile territorial sea, not considering the petroleum and
natural gas drilling activities which required a substantial investment
other than the island's own resources and the economic activities such as
full-scale fishing, not related to the island historically, under the scope of
Avrticle 121/3 of the UNCLOS. In a similar fashion, not giving effect or
giving half-effect to such islands in maritime delimitation considering

their locations, is a solution in accordance with equitable principles.

When the delimitation in the concrete event is considered, the arbitral

tribunals predominantly implement a three-phase method in maritime
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delimitation between states with opposite or adjacent coasts. According
to this method, which is applied considering that Articles 15, 74 and 83
of the UNCLOS do not contain a special method requirement in mari-
time delimitation, the tribunals -as to which delimitation they are author-
ized to determine in the maritime area in dispute- determine a provision-
al line to determine the boundary, without considering the islands or
insular features in the maritime area in dispute. Between the states with
opposite coasts, this line generally is applied as the equidistance-median
line, other than exceptional cases which render this method impossi-
ble!!3. In the second phase, the features that require the provisional line
drawn in the first phase to be modified are taken into consideration, to
reach a solution pursuant to equitable principles. These features are con-
sidered with the expressions "relevant situations” and "special circum-
stances"” in Article 15 of the UNCLOS and in Articles 74 and 83 of the
Convention in the delimitation of the continental shelf and the EEZ with
the purpose of reaching an equitable solution. In the third phase, it
should be confirmed that the emerging delimitation would not yield re-
sults against equitable rights due to prominent disproportionality be-
tween the coast lengths of each state and the maritime areas under their
jurisdiction'4, This delimitation method is referred to in single boundary
application with multiple purposes including the EEZ and continental

shelf delimitations.

113 The same method is prominent also in the State practices. For model state practices
see Jayewardene, H. W.: The Regime of Islands in International Law, Martinus
Nijhoff, 1990, pp. 457-477.

114 practitioners Guide, pp. 54.
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Primarily, in the straight baselines method used in determining the pro-
visional equidistance line, the littoral islands are used in determining the
basepoints where the measurement of the territorial sea starts pursuant to
Article 7 of the UNCLOS. Naturally, islands also have territorial sea,
which is measured from their own baselines pursuant to the provisions
of Article 121. Similarly, provisions of Article 47 of the UNCLOS are
applied in drawing the archipelago baselines*®. However, the fact that
the islands have an effect in the determination of the contiguous zones,
EEZs and outer limits of the continental shelf, other than functioning as
basepoints for determining the baselines to measure the territorial sea,
further complicates the delimitation process.

In three cases the geographical structure required the provisional line in
the delimitation to be modified and therefore it is seen that the equidis-
tance line was modified in the second phase. These occur when the mari-
time projection of one of the states creates a cutting effect on the other;
when it creates an encroachment effect on the maritime area of the other
state; and when the provisional line creates certain disproportionality
between the coast lengths and the maritime areas of the states. Thusly,
certain results could be inferred from the arbitral tribunal decisions in
which the islands posed "special circumstance” or "relevant situation™
that would require the modification of the provisional line'*®,

115 Similarly, in the event of the presence of islands in the determination of the semi-
circle line closing the mouth of the gulfs, Article 10(3) of the UNCLOS is applied.
Accordingly, if an indentation has more than one mouth due to the presence of is-
lands, the diameter of the semi-circle shall the sum total of the lengths of the lines
uniting the mouths. The area of the islands in an indentation shall be included in the
total area of the indentation.

116 English Channel Arbitration, pp. 194-195; Dubai/Sharjah Arbitration, pp. 676-77;
Sentence du 14 février 1985, pp. 189, para. 109-110; St. Pierre-Miquelon Arbitra-
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For instance, the islands, which are close to the mainlands or which
seem integrated with the mainland, are given full effect in delimitation,
on the condition that they belong to the same mainland state, and the
equidistance line is modified as a protrusion. The islands, which are al-
most equidistant to both states but which belong to only one state, are
given half effect and the slight deviation of the equidistance line is con-
sidered sufficient. The islands, which are close to the mainland of anoth-
er state are not suitable for categorization. Solutions could be preferred,
such as giving half effect to the British islands to prevent cutting effect
or the encroachment to another state's maritime area as in the UK/France
arbitration, and ignoring the Jabal al-Tair and Zubair islands in delimita-
tion, which are close to the equidistance line as in the Eritrea/Yemen
arbitration. Similarly, the arbitral Tribunals separated the island groups
close to Eritrean mainland as "an inseparable part of the coast” and the
"isolated" small islands offshore of the opposite coasts of two states. In
these cases, while the tribunals gave full effect to the islands, which are
close to the coastal state, in the modification of the equidistance line,
they gave zero effect to the isolated islands situated in the high seas in
the maritime area between the states.

On the other hand, giving full effect to the St. Pierre-Miquelon islands
towards the high seas in the Canada/France case shows that islands dis-

tant to the mainland and close to another state are given full effect with

tion, para. 68-70; Maritime Delimitation, pp. 365; Nova Scotia/Newfoundland Ar-
bitration, pp. 85.
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the justification that there is "an area to indemnify the inequalities"!!’,
Despite being criticized, the results against equitable principles created
by the "islands on the wrong side”, with the words of the legal bodies,
are tried to be eliminated. Accordingly, the reason for the Tribunal to
grant a maritime area to the islands with a narrow corridor towards high
seas in the St. Pierre and Miquelon arbitration, is to prevent the possible
cutting effect to the maritime area, which is the projection of the New-

foundland coast of Canada towards the south!1é,

Another significant finding, especially about the islands close to the
mainland of another state than the sovereign state, is that the presence of
this kind of islands are considered as "special circumstances” and they
are left by granting territorial sea as in the UK/France arbitration. The
surrounding solution is frequently referred to when islands "in the wrong
side" of the equidistance line are in question. The British Channel Is-
lands closer to the French mainland were ignored while drawing the
equidistance line and they were surrounded with a 12-mile territorial sea
on the French continental shelf. However, in the determination of mari-
time boundaries between two adjacent states as in the Guinea/Guinea-
Bissau arbitration, the surrounding method was avoided since giving full
effect to the islands would create a convex coastline and for the reason
that it would create a cutting effect on the maritime areas of other states.
For the arbitral tribunals do not insist on surrounding the islands when

there are maritime areas to indemnify the inequalities between the parties.

117 English Channel Arbitration, pp. 80, para. 159 ve pp. 95 para. 200.
118 Nova Scotia/Newfoundland Arbitration, pp. 91, para. 5.15.
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Another issue that requires the modification of the equidistance line is
that the provisional line causes certain disproportionality between the
coast lengths and the maritime areas of the states. In the Channel arbitra-
tion, the Tribunal concluded that if the coastal lines of two opposite
states were approximately equal to the relation of these states with the
continental shelf, the shelf areas of each state near the median line
should be equal or at least similar to a great extent. The Tribunal, in a
way, considered the British mainland coast being longer than the French
one as a special circumstance, regardless of the British Islands, and tried
to remove any injustice due to France having a shorter mainland coastal
line. Similarly, in the Dubai/Sharjah arbitration, the Tribunal decided
that the continental shelf of the island in the high seas should not be giv-
en any effect, to remove the unbalance in the continental shelf areas of
the parties. Also, in the Eritrea/Yemen arbitration, the Tribunal tested
the proportionality principle by making technical calculations and com-
paring the coast lengths and the maritime areas granted. Thusly, it can be
concluded that the arbitral tribunals tried to serve as much as possible to

the purpose that the states to have equal maritime areas.
CONCLUSION

Although the islands have the same status with the mainland in gaining
rights with regard to maritime areas, their effect on the delimitation is
not the same. The presence of the islands in the disputed areas has been a
problem for a very long time in the application of the equidistance meth-
od frequently referred to by legal bodies and state practices in the de-
limitation of maritime areas. However, the role of the islands in delimi-
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tation is regulated in the UNCLOS. There is not any argument other than
"finding an equitable solution™ by the parties in the delimitation of the
continental shelf and the EEZ. At this point, the judicial decisions appear
as an important factor with regard to proving the opinio juris element in
both the referable law and the formation of the customary rules of law

about the issue.

When the arbitral tribunal decisions about this issue are considered, nu-
merous possibilities come to the fore starting with the application of the
equidistance method, with regard to the effect of islands on delimitation.
Therefore, applying a single and simple formula to all concrete events
would not serve to an equitable solution. For this reason, the elements
that would determine the approach to the issue should change according
to the position of the island and its characteristics in each concrete event
that this presupposition indicates that the ad-hoc solution methods would

be truer choice.

Parties which prefer the arbitration method or which are directed to arbi-
tral tribunal compulsorily by the UNCLQOS, bear the determining role in
issues related to practice such as the selection of the arbitrators, determi-
nation of the rules of law to be appealed, the place of the trial, the organ-
ization, course and the scheduling of hearings, the scope of the introduc-
tion of evidence, assignment of experts and the intervention of third par-
ties. Thusly, the parties would have more voice in the organization of the
tribunal and would select the tribunal members together; this has particu-
lar importance in the solution of disputes related to maritime law, which

requires expertise. So indeed, the arbitral tribunals had made active use
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of experts in the technical fields in the cases examined. Similarly, the in
the exploration procedure, the mobility of a five-member tribunal is
higher than the International Court of Justice or the International Tribu-
nal for the Law of the Sea. The confidentiality of the judgment process is
only possible in the arbitration method. In the hearing that could be con-
ducted as closed sessions, third parties are allowed to participate in the

hearings as observers only upon their application.

As the arbitration method, among other ad-hoc solution methods, allows
for the autonomy of the parties in all phases, it increases the willingness
and support of the States Parties both in the process of applying to the
court -except for compulsory legal mechanisms- and in the enforcement
of the decision. As a result of the trials investigated, arbitration comes to
the fore as a functional method especially with regard to the delimitation
of maritime areas, which the states considered in favor of their high in-
terests or which contain intense political elements or have the potential

to turn into a conflict.
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