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mechanism whereby, until recently, states parties undertake to avoid
conflict of jurisdiction over arrests and prosecutions of suspected drug
trafficking, illicit (narcotics) traffickers and illegal, unlawful and unre-
ported fishing (IUUF). SAs originated and is prevalent between the Uni-
ted States (US) and especially island countries of the Caribbean in the
Atlantic and the Pacific Island countriest. The intention of the scheme is
to link the offence, the flag state and the offender to a jurisdiction in the
maritime space. The end product is like an ancient monarchical practice
of the king performing a Coup de-gra on an animal fatally wounded by
his courtiers. In its origin, it was more suited to anti-narcotics patrols and
later other illicit trades and IUUF in most regions including West Africa.
However, attempts to transpose the system to deal with piracy in East
Africa (the Somali Basin and the North West Indian Ocean) (‘Somali
Piracy’) was not as successful. Other alternative international mecha-
nisms were employed instead. However, there is no agreed definition of
SAs. This article attempts to define SAs; deals with its history, functions
and shortcoming; and provides viable alternatives especially with regard
to the experiences of Somali piracy. The Article uses the three crimes of
illicit traffic, piracy and armed robbery against ships and IUUF. The
article argues that the experiment did not seem to work outside US sphe-
res of influence. It also questions whether this is probably because the
concept was alien to that part of the world. Instead other mechanisms
had to be adopted. The article concludes that: there are political, econo-
mic’ diplomatic and other interfaced factors to consider; the system de-
veloped and practised in North America, the Caribbean and the Pacific

1 See generally, James Hurndell: “The Value of Ship Rider Agreements in the Pacif-

ic” Cog its ASIA Staff, December 10, 2014 <https://www.cogitasia.com/the-value-
of-ship-rider-agreements-in-the-pacific/> (accessed on 20/12/2019).
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region to deter drug trafficking could not be easily transitioned to combat
other maritime crimes (maritime piracy); and for that matter in a different
region (East Africa and the North-West Indian Ocean Region) of the globe.

Keywords: International Law of the Sea, Public International Law, Ba-
sis of State Jurisdiction, National Jurisdiction, International Jurisdiction,
Ilicit Traffic, Maritime Piracy, Armed Robbery at Sea, Illegal and Un-
lawful Fishing, Human Trafficking, Illegal Migration and Maritime Zones.
0z

Shiprider Pakti ya da Shiprider Mutabakat Zapti (Shiprider MZ) olarak
da bilinen bir Shiprider Antlagmas: (SA), uyusturucu kagakeiligi, yasa-
dig1 (narkotik) kacakeilik ve yasa disi, usulsiiz ve kagak balikgilikla
(YUKB) ilgili tutuklamalar ve kovusturmalarda yargi yetkisi ihtilaflarini
onlemek igin son zamanlara kadar taraf devletlerce uygulanan bir deniz
hukuku mekanizmasidir. SA’lar Amerika Birlesik Devletleri (ABD) ve
ozellikle Atlas Okyanusu’nda Karayipler’deki ve Biiylik Okyanus’taki
ada devletleri arasinda ortaya ¢ikmis ve yaygmlasmistir?. Bu diizenle-
menin amaci saldiri, bayrak devleti ve saldirgan1 deniz uzaminda bir
yargl yetkisine baglamaktir. Bu diizenlemenin ¢iktisi, antik monarsilerde
6lum pengesinde olan bir hayvana son darbeyi kralin indirmesine ben-
zemektedir. Kokenine bakildiginda, uyusturucuyla miicadele devriyeleri
icin daha uygundur ama daha sonra Bat1 Afrika’y1 da icine alacak sekil-
de bir¢cok bolgedeki yasa disi ticaret ve YUKB eylemleri i¢in uygundur.
Ancak, soz konusu sistemi Dogu Afrika’daki (Somali Havzasi ve Ku-

2 Bkz., James Hurndell: “The Value of Ship Rider Agreements in the Pacific” Cog its
ASIA Staff, 10 Aralik 2014 <https://www.cogitasia.com/the-value-of-ship-rider-
agreements-in-the-pacific/> (erigim tarihi 20/12/2019).
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zeybat1 Hint Denizi) ( ‘Somali Haydutlugu’) deniz haydutluguyla miica-
dele etmek i¢in uyarlama girisimleri bagarili olmamistir. Bunun yerine
bagka uluslararasi mekanizmalar kullanilmistir. Ancak SA’larin iizerinde
uzlagilmig bir tanimi yoktur. Bu makale SA’lar1 tanimlamaya; tarihini,
islevlerini ve eksikliklerini ele almaya ve 6zellikle de Somali Haydutlu-
gundan elde edilen deneyimler 1s18inda uygulanabilir alternatifler sun-
maya calismaktadir. Makalede kagakgilik, haydutluk ve gemilere karsi
silahl1 soygun olmak iizere {i¢ su¢ ve YUKB ele alinmaktadir. Makale
shiprider deneyiminin ABD’nin etki alanlar1 disinda islemedigini ileri
stirmektedir. Ayrica, bunun nedeninin s6z konusu kavramin diinyanin
diger bolgelerine yabanct olup olmadigini ve bunun yerine bagka meka-
nizmalarin hayata gecirilip gecirilemeyecegini de sorgulamaktadir. Ma-
kale g6z oniinde bulundurulmas: gereken siyasi, ekonomik, diplomatik
ve diger ¢cok yonlii sorunlarin oldugu ve Kuzey Amerika, Karayipler ve
Pasifik bolgesinde uyusturucu kagake¢iligini engellemek igin olusturulan
sistemin farkli bolgelerde (Dogu Afrika ve Kuzey Bat1 Hint Denizi Bol-
gesi) diger deniz suglariyla (deniz haydutlugu) miicadeleye kolaylikla

uyarlanamayacag1 sonucuna varmaktadir.

Anahtar Kelimeler: Uluslararasi Deniz Hukuku, Uluslararas1 Kamu
Hukuku, Devlet Yargt Yetkisinin Temeli, Ulusal Yargi, Uluslararasi
Yargi, Yasa Disi Uyusturucu Kagakgiligi, Deniz Haydutlugu, Denizde
Silahli Soygun, Yasa Dis1 ve Kagak Balik¢ilik, insan Kacakeilig1, Yasa
Dis1 Gog ve Deniz Yetki Alanlari.

*k%k
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I. INTRODUCTION

This article deals with jurisdictional problems encountered by attempted
transition of SAs from combatting trafficking in narcotics in one region
to fighting piracy and armed robbery at sea in another region. There is
not generally agreed definition of a SA. However, by way of description,
the nearest to a definition is that it is a bilateral Memorandum of Under-
standing (MOU) or Agreement normally between two countries which
allows for boarding arrangements of each other’s vessel by respective
law enforcement agencies’ personnel with a view to arresting suspects
including within the parties’ territorial, contiguous, exclusive economic
zone (EEZ) and continental shelf. It was designed to combat illicit trade
in narcotics but later extended to fight: other types of illicit traffic; 1U-
UF; maritime piracy; and related maritime offences. The scheme is the
child of the United States (US) Drug Enforcement Agencies’(DEAs)
practice originally in the Caribbean Sea. Thus, the Shiprider MOU had
established boarding procedures for law-enforcement officials of either
country to board and inspect. Traditionally used to combat drug traffick-
ing and illegal fishing, SAs are designed to remove policing barriers in
international maritime boundaries, and to stop smugglers and other crim-
inals from taking advantage of shared territorial waters for illegal activi-
ties. The practice has been employed successfully in the Caribbean to
fight drug traffickers. Critics of the system have likened it to coup de

gras/coup de gréce?, a French phrase meaning blow of mercy, that is, a

3 A coup de (gras) grace is a death blow to end the suffering of a severely wounded
person or animal. It may be a mercy killing of mortally wounded civilians or sol-
diers, friends or enemies, with or without the sufferer's consent.
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350 Shiprider Agreements and Jurisdiction over International Maritime Crimes

final killing blow that puts a fatally wounded person out of his misery;
used to mean the action or event that finally destroys or ends something.
Consequently, allowing an arresting officer from country A to board and
arrest a national interdicted by vessel belonging to country B (US)
would enable prosecution of the suspect in country A by removing the
conflict of jurisdiction issues and vice-versa. By analogy, the wounding
of the animal would be by a US officer in a US vessel while a national
from a smaller country puts the handcuffs on the suspect. Central to the
SAs is the creations and/or maintenance of a link between the offence,
the nationality and/or flag of the shiprider’s jurisdiction.

Having proved relatively successful in the Caribbean, the practice has
ever-since spread to the Great Lakes in North America, the Pacific Is-
lands and the South China Sea. The most recent attempted deployment
being in the combat against piracy and armed robbery against ships in
the Somali Basin and the Northwest Indian Ocean (“Somali Piracy’).
Although the scheme was relatively successful in its original Caribbean
operations, it has nevertheless hit problems elsewhere especially against
Somali piracy. Against that backdrop, this article revisits the SA and
argues that although relatively successful in the Caribbean, North Amer-
ica and the Pacific Regions, its attempted introduction to combat Somali
piracy met with difficulty. For those and other reasons discussed below,

alternative measures were found more suitable.

DEHUKAMDER - Cilt: 2/Say:: 2/Y1l: 2019, s. 345-414



Prof. Dr. Ademuni-Odeke 351

The exact history and origin of the system is not known*. However, in its
modern existence it probably started in the 1960s by the US-DEAs to
combat the smuggling of drugs into the country directly from Mexico
and Latin America and later indirectly via the Caribbean and the Pacific
Islands. The original primary targets were Mexico and Jamaica in what
was known as the ‘war against narcotics. Its aim has now been extended
to fighting related maritime crimes such as maritime piracy and IUUF. It
seems to have been effective in its extension to other countries in North
American (Canada and Mexico) and the island countries of the Pacific
regions. Its further introduction to South East Asia (with China) was
only partly successful®. The US has SAs with many countries®. Howev-
er, attempts to deploy it against Somali piracy met with a lot of re-
sistance and was abandoned in favour, Bilateral and Multilateral of
MOUs Agreements and other alternative arrangements.

4 See for instance, Holger W. Henke: ‘Drugs in the Caribbean: The 'Shiprider' Con-
troversy and the Question of Sovereignty’, European Review of Latin American
and Caribbean Studies / Revista Europea de Estudios Latinoamericanos y del Car-
ibe No. 64 (June 1998), pp. 27-47 (21 pages) dealing with dealing with: Sovereign-
ty, Countries, Drug trafficking, Sovereign states, International cooperation, Territo-
ries, Diplomacy and Territorial waters aspects of SAs. <https://www.jstor.org/ sta-
ble/25675778?seq=7#metadata_info_tab_contents> (accessed on 23/09/2019).

® The Memorandum of Understanding (also referred to as the “Shiprider Agree-
ment”) had established boarding procedures for law-enforcement officials of either
country to board and inspect United States or People's Republic of China flagged
vessels suspected of drift-net fishing. The Memorandum of Understanding had also
established a shiprider programme, which allowed People's Republic of China fish-
eries enforcement officials to embark on United States Coast Guard cutters during
each drift-net fishing season.

& Some are permanent and others are temporary; for examples of SAs and countries
with which the US has SAs see: <https://glosbe.com/en/en/shiprider%20agreement>
(accessed 19/12/2019) an annex to this article.
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Although SAs have been extended to the fight against human trafficking,
illegal migration, maritime terrorism and related maritime offences, the
aims of the article are limited to its assessment of the attempted deploy-
ment of SAs against Somali piracy, armed robbery against ships and the
IUUF rather than full discussion on its nature and characteristics or its
deployment against the said related crimes. In its approach and presenta-

tion, the article is divided as hereinbelow.

Il. APPLICATION OF SAS IN NARCOTICS AND OTHER IL-
LICT TRADE AND IUUF

A) APPLICATION TO NARCOTICS OPERATIONS
There has been a number of these:

(1) The Caribbean (Jamaica, Guyana, Babados, etc);

(2) The US-Canada (Great Lakes);

(3) The US-Colombia/Mexico and Latin America (largest source
of US market narcotics);

(4) The US-Pacific Islands (Cook Islands Fiji, Kiribati, the Mar-
shall Islands, the Federated States of Micronesia, Nauru, Pa-
lau, Samoa, Tonga, and Tuvalu, and Vanuatu including nar-
cotics and ITUUF);

In this latter category, the US concluded a SA with Palau and similar
agreements were under negotiation with the Federated States of Micro-
nesia and the Marshall Islands. Framework agreements negotiated and
implemented to govern integrated Canada-U.S. law enforcement opera-

tions at the border (e.g., Shiprider) leading to the ability to track year-
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over-year seizures. The US has SAs with the Cook Islands, Kiribati, the
Federated States of Micronesia, the Marshall Islands, Nauru, Palau, Sa-
moa, Tonga, and Tuvalu. Operations typically occur when U.S. Coast
Guard ships are already patrolling nearby U.S. waters and high seas.
However, these are small island territories highly dependent on the US
and with no alternative to deprived naval resources threatened with in-
ternational legal crimes. Some, like the Marshall Islands are dependent
territories of the US. Although successful stories, they do not represent
states that would wish to jealously guard their national sovereignty nor
have the means to protect their maritime borders:

(1) The US-People’s Republic of China Agreement (mainly on
IUUF);

(2) The US-SEA Asia Agreement, limited to flagged vessels sus-
pected of drift-net fishing. It was only partially successful,

(3) US-West African Countries (Cape Verde, Ghana, Sierra Leo-
ne, Senegal and The Gambia); and

(4) The China/Denmark/EU/Japan/UK/UN/US-East African Co-

untries’ Transfer Agreements (Tas) and MOUs.

This was the latest development and in a fight against Somali piracy.
Intended to overcome the jurisdiction problems between the arresting

and prosecuting countries, it failed.
B) TRANSITION TO IUUF

Illegal, unreported and unregulated fishing (IUU) depletes fish stocks,

destroys marine habitats, distorts competition, puts honest fishers at an
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unfair disadvantage, and weakens coastal communities, particularly in
developing countries. It necessitated extension of the anti-narcotics’ SAS
to the anti-lUUF combats. The US, which has been at the forefront aga-
inst [IUUF, has negotiated an “enhanced” SA with Palau and the Mar-
shall Islands. The enhanced SAs allows for the US to conduct enforce-
ment without a local representative on board and for law enforcement
officials to be embarked as ship riders aboard U.S. Navy vessels. Alt-
hough enhancing SAs with the rest of the Pacific would increase the
tools available to combat 1UU fishing, it would also present other chal-
lenges due to sensitivities concerning sovereignty. Another option was to
expand SAs to involve vessels of other countries other than those of the
SA bilateral parties, especially those that had not undertaken fisheries
enforcement. Fisheries monitoring and enforcement is an opportunity for
emerging powers with expanding military capabilities to demonstrate
their commitment to being responsible regional players. Allowing local
officials to embark vessels while they patrol builds confidence. A U.S.
Coast Guard boarding team that includes a shiprider from the Republic
of the Marshall Islands, have operated on fishing vessels in the Pacific

Ocean since 2015’.

Application of the SAs in the Pacific has a history. The Marshall Islands
established the world’s largest shark sanctuary in 2011. This banned
commercial shark fishing in its vast stretch of ocean. So, when Mar-

shallese shipriders aboard a U.S. Coast Guard cutter encountered an

7 U.S. Coast Guard Fisheries Enforcement Shiprider Operations: <https://rmportal.
net/ biodiversity conservation-gateway/what-we-do/legality-sustainability/fisheries-
development/project-search/a dd-a-project-activity/u.s> (accessed on 22/10/2019).
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illegal shark-fishing boat, they shut it down and fined the vessel
US$125,000. The success of the operation prompted a Government spo-
kesman to comment that they had generated income from the law, and
eliminated doubts those who thought that it would not be enforceable.
The operation seemed successful and made a difference in the Marshall
Islands. IUUF tuna fishing costs Pacific nations are estimated to have
cost more than US$600 million per year, according to a 2016 estimate. A
World Bank study puts that number at up to US$23.5 billion worldwide
— or one in every five fish caught®. That makes a huge difference in
people’s lives in poor and geographically disadvantaged island count-
ries. A World Bank research estimates that fisheries support the liveli-
hoods of 10 to 12 percent of the world’s population. It is argued that
setting up these bilateral SAs allows the recipient island countries both
protect their own EEZ and also help out and build capacity and capabi-
lity with those countries with which they SAs. So, the system seemed to
work in some regions like this. However, as noted below, that is not

always the case in all regions.

I11. ADVANTAGES AND DRAWBACKS OF SAS IN NAR-
COTICS AND ILLICIT TRADES

A) PERCEIVED ADVANTAGES OF THE SA’S

8 See, generally: <https://books.google.co.uk/books?id=tcLKIkgOrysC&pg=PA256
&lpg=PA256&dg=World+Bank+Report+on+Shiprider+Agreements&source=bl&o
ts=082gK6AY kK &sig=ACfU3U03UchCkDGAfec5VhOoxr905k1S3Q&hl=en&sa
=X&ved=2ahUKEwjCj-7AINvmAhUWQUEAHZj_A7YQ 6AEWAX0OECA0QAg#
v=onepage&q=World%20Bank%20Report%200n%20Shiprider%20Ag
reements&f=false> (accessed on 31/12/2019).
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The SA advantages from the US co-operation with the Caribbean and

Pacific region countries have included:

(1) enhancement of co-operation among states to combatting

cross border crimes;

(2) transfer of technology and know-hows between the US and

the recipient countries;

(3) the savings to the developing countries from avoiding duplica-

tions of acquisition of expensive gears;

(4) promotion of global approach to fighting international crimes;
and

(5) the aiding of conservations and environmental protection.

Those countries benefited from aids to sophisticated and expensive
equipment, extensive training programmes and creation of adequate and
able- bodied manpower. Against that background it was hoped that those
transferable benefits, extended to anti-piracy and armed robbery, would
be in the encouragement of all states and regional organizations in figh-
ting piracy and armed robbery at sea off the coast of Somalia. Despite
few differences, after all both offences have similarities and involve ope-

rations in maritime spaces and zones.

For piracy they would consider creating a centre in the region to coordi-
nate information relevant to piracy and armed robbery at sea off the co-
ast of Somalia, to increase regional capacity with assistance of UNODC
to arrange effective SA or arrangements consistent with the United Nati-
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ons Convention on the Law of the sea 1982 (“UNCLOS” or “the Con-
vention”)? and to implement the Convention for the Suppression of Un-
lawful Acts Against the Safety of Maritime Navigation, Protocol for the
Suppression of Unlawful Acts Against the Safety of Fixed Platforms Lo-
cated on the Continental Shelf 1988 and 1988 and 2005 Protocols
(“SUA Convention”)!9, the United Nations Convention against Transna-
tional Organized Crime (UNOC)1988%%, and other relevant instruments
to which States in the region are party, in order to effectively investigate
and prosecute piracy and armed robbery at sea offences. Traditionally
used to combat drug trafficking and illegal fishing, SA are designed to
remove lengthy procedural policing barriers and elaborate procedures in
international maritime boundaries, and to stop smugglers and other or-
ganised maritime criminals from taking advantage of shared territorial
waters for illegal activities. However, as will be apparent below the
experiment that turned out not to be case. For they were successful in
areas such as Canada where the US had near cultural-legal similarities,
the Caribbean and Pacific islands where she had pre-existing bilateral
arrangements, economic dominance, political influence and diplomatic

leverages'?.

® For text and details see: <https://www.un.org/depts/los/convention_agreements/
texts/unclos/ unclos_e.pdf> (accessed on 12/12/2019).

10" For text and details see: <www.imo.org/en/About/Conventions/ListOf Conventions/
Pages/SUA-Treaties.aspx> (accessed on 31/12/2019).

1 For text and other details see: <https://www.unodc.org/unodc/en/organized-
crime/intro/ UNTOC. htmIUNOC> (accessed on 30/12/2019).

LT Katie Braynard and Levi Read, “Shiprider program proves key to successful law
enforcement on Great Lakes”; <https://coastguard.dodlive.mil/2015/05/shiprider-
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B) APPARENT DISADVANTAGES
1- Promoting Extraterritoriality of US jurisdictions?

The experience was not the case in South East Asia and the Indian Oc-
ean where its cultural links are is distant, dissimilar and with limited
and/or none of the US diplomatic advantages. Foremost among its prob-
lems was the resistance in far flung regions of the Indian Ocean and So-
uth East Asian nations against the attempted application of US extra-
territorial jurisdictions. Extraterritoriality is the state of US nationals
being exempted from the jurisdiction of local law, usually as the result
of diplomatic negotiations while at the same time extending application
of US laws beyond its borders. Under the right of extraterritoriality na-
tionals are granted immunity to prosecution under the laws of a country
to the nationals of another country; under most circumstances, the for-
eign national is tried according to the home nation's laws and courts®,
The US proximity was strong enough to force the Caribbean and Pacific
island nations to acquiesce to the territorial applications of its laws and
deployment of the Federal Bureau of Investigation (FIB) and other law
enforcement agencies. Furthermore, attempted adaptation and extensions
to non-narcotic surveillance was problematic. Consequently, one of the
problems for its failure in the South East Asia and the North-West Indian

Ocean was due to its perceived disadvantages, namely its threats to na-

program-proves-key-to-success ful-law-enforcement-on-great-lakes/> (accessed on
18/12/2019).

13 For the history, problems and future prospects of extraterritoriality, see: <www.
mfa.go.th/main/en/ organize/ 1085/19297-The-Elimination-of-Extraterritoriality. html>
(accessed on 31/12/2019).
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tional sovereignty (below), threats of liability to the enforcers, attempted
extraterritorial application of US laws and institutions its apparent bullying
and neo-colonial baggage. Historically, this primarily applied to individuals,

as jurisdiction was usually claimed on peoples rather than on lands.
2- Eroding Sovereignty of Small Nations?

The Caribbean and Pacific nations on grudgingly acquiesced to SAs op-
erations limited to anti-narcotics and anti-lUUF. US attempts to trans-
form into it into one of its major foreign policies relating to illegal mi-
gration, human trafficking and maritime terrorism, met resistance. Oper-
ating the system in or near these nations’ territorial seas, contiguous zo-
nes, EEZ and continental shelves was viewed as abuse of sovereignty,
dereliction of national jurisdiction and permitting extraterritoriality of
US laws and neo- colonialism. As will be apparent below, they also in-
volved dangers of being sued by own nationals, dereliction of national
protection of citizens, rail-roading by the US, doing the dirty works and
reviving the who debate of state jurisdiction in its inter-
nal/territorial/contiguous/EEZ. The harsh criticisms from their own na-
tionals and organizations let to the relevant governments reviewing the
protocols and procedures for implementation of the SAs with the US.
The case in point was the alleged arrests and mistreatment of Jamaican
nationals(fishermen) suspected of drug smuggling. There have other
examples where the US coerce recipient island countries to sign SAs
with terms so disadvantageous. It was alleged that the US had used thre-
ats of force, reduction in or removal of foreign aid to obtain the signing

of the SAs. It is, therefore, not surprising that the scheme is not available
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to Cuba, Venezuela and related regimes regarded as hostile by and/or to
the US. It was under such SAs agreement that the Jamaican Government
waived primary jurisdiction in respect of five Jamaican fishermen who
were taken into custody by the US Coast Guard in 2017 in Haitian
waters'*. Four of the men brought a case against the US Coast Guard for
alleged mistreatment, following their arrest and detention. The case em-

barrassed the US and Jamaican governments.
3- Threats Civil Liberties and Human Rights?

The above allegations of abuses also represented wider aspects of which
involved the American Civil Liberties Union (ACLU). The ACLU ag-
reed to provide the men with legal representation and the matter is now
before a court of law in the US. A Jamaican Government official®™® who
made the announcement during a press briefing at her offices in New
Kingston, noted that the review will be done to ensure that Jamaican
citizens are treated in a humane manner and that their human rights are
protected. “When the Government of Jamaica waived its primary right to
jurisdiction, it did not waive the rights of its citizens to be treated huma-
nely. We are committed to reviewing the processes to ensure that we

have no inadvertent gaps and where they are found that they be closed,”

14 Anna C. Pratt (al) and Jessica Templeman (a2) “Jurisdiction, Sovereignties and

Akwesasne: Shiprider and the Re-Crafting of Canada-US Cross-Border Maritime
Law Enforcement”:[26] Cambridge University Press-Online: 27 December 2018
<https://doi.org/10.1017/cls.2018.> (accessed on 17/12/2019).

15 Mrs. Johnson Smith, Jamaican Minister of Foreign Affairs and Foreign Trade, Sen-
ator the Hon. Kamina Johnson Smith, interviewed by the Jamaican Observer on Ju-
ne 25, see <www.jamaicaobserver.com/editorial/as-we-review-the-shiprider-
agreement-_171122?profile=1100>> (accessed on 28/12/2019).
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16 The critic of the system stressed that the Jamaican Government did not
take the protection and promotion of the human rights of citizens very
seriously, noting that the case brought by the men represented a signifi-
cant juncture in the implementation of the SA. And that in the process
the US was more interested in protecting its own nationals through wai-
vers and the security of its interests rather than those of the nationals and
governments of its SA partners. With those claims came the criticism of

the SA threats to national jurisdictions
4- Threats to National Jurisdiction

A Guyanese government official complained that: “While we cooperate
with partner countries on the basis of a common adherence to interna-
tional human rights laws, we are actively looking at what processes and
what provisions can be inserted into the protocols, into our procedures to
address the concerns that have been raised by this ACLU case,”*’ For
those reasons Guyana was most reluctant to join the scheme. It took mo-
re than four years of intense pressure from the US, but Guyana joined 23
other countries in the region in signing an agreement that allows US of-
ficials to chase suspected drug smugglers into their national waters and
airspace. Guyana had been a significant holdout in the region, worried
that the US Drug Enforcement Agency (DEA) officials would willy-nilly

enter national territory without gaining the necessary permission and

% 1bid.

17 See  UNODC, Ship riders: tackling Somali pirates at sea, see:
<https://www.unodc.org/unodc/en/frontpage/ship-riders-tackling-somali-pirates-at-
sea.html> GEORGETOWN, Apr 12 2001 (IPS) (accessed on 13/11/2019).
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without a local shiprider or law enforcement official on hand to make

any arrests.

But'® a Guyanese Minister said after the Maritime Law Enforcement or
SA approved the signing of the SA with the US. He said parliamentary
approval would not be necessary in the case of emergencies. Officials
were quick to put the best diplomatic face on the signing, that their two
governments would now apply their energy and resources to strengthen-
ing the counter-narcotics capabilities of their countries®. This is because
the fight against narco-trafficking is an international responsibility to
which Guyana is committed®®. However, in the years it took Guyana to
finally ink the accord, the country had accused the US engaging in
blackmail. For instance, in 2005 a Guyanese request for US aid to search a
ship bound for the Netherlands with a cargo of rice was denied. Cocaine
had been found aboard the ship and local authorities needed help to probe
deep below the waterline to see if larger quantities of the illegal narcotics
were hidden in fuel tanks or false bottoms. Accusation of threats to national

jurisdiction extended to those of bullying and neo-colonialism
5- Bullying and Neo-Colonial Connotations of

This accusation related to a long delay in an incident involving a foreign
registered vessel until Guyana had acceded to US demand for a SA. The
Malta-registered M.V New Charm remained in Port Georgetown for

months, while local authorities tried to decide what to do in the face of

18 Ibid (quoting Roger Luncheon, Cabinet and Defence Secretary).
19 bid (quoting Ronald Godard, then new US Ambassador to Guyana).
20 bid (Luncheon).
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the US refusal. Eventually they released the Filipino crew, but kept the
ship. The vessel, however, has never fully been searched because Guy-
ana does not have the expertise to do the kind of investigation on it that
Is required. The Home Affairs Minister at the time called the US action
“blackmail”?!. However, with the Guyanese capitulation, with the sign-
ing of the Shiprider Pact, it became quite unlikely that any similar re-
quest would be denied. What’s more, Guyana stood to benefit from trai-
ning for its drug agents, from high-tech equipment for searching ships
and aircraft and from a gift of three patrol vessels from the US. Officials
quietly acknowledge that their anxiety to have the ships stems from the
fact that government has made equipping the Guyana Defence Force a
priority because the country nearly went to war with its neighbour Suri-
name in 2014, over potentially rich offshore oil fields, which both nati-
ons insist lie within their territory. The other incident involved the go-
vernment of Suriname. Compared to Guyana, Suriname had spent
US$49m buying about eight modern vessels to patrol its own waters. But
Guyana has no comparable fleet and its Coast Guard has even had to

borrow a trawler from a commercial fishing operation to do patrols.

IV. TRANSITION OF SAS TO MARITIME PIRACY AND ARMED
ROBBERY AGAIST SHIPS

A) PROBLEMS TRANSITION TO PIRACY

Unlike narcotics, piracy is an international crime which permits any na-

tion to arrest suspects anywhere on the high seas and prosecute them in

2L Ibid (quoting Hon. Ronald Gajraj).
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own domestic courts??, That would, therefore, eliminate the need for a
SAs in anti-piracy and anti-armed robbery against ships’ operations.
Despite the fact that UNCLOS provides for duty to co-operate between
state parties in the suppression of piracy and powers of arrests and pros-
ecutions under Articles 100 and 105-107 of the Convention respectively,
the fight against piracy persisted. The problems with the Somali piracy

was that:

(1) Somalia was a collapsed and non-functional state unable to ar-
rest and prosecute own nationals;

(2) Application of the scheme would not cover armed robbery
against ships which is not an international crime;

(3) The predominantly Western Powers’ arresting navies, were
not prepared to transport and prosecute suspects in their own
courts for a variety of spurious reasons??;

(4) The mainly Eastern African (intended prosecution venues) had
their own problems and priorities®*; and

(5) The above same countries were mindful of their own security

and were not prepared to be used as dumping grounds.

Consequently, various solutions were sought including possible estab-
lishment of a specialist international piracy court in Arusha alongside the

Tribunals for Rwanda and similar Yugoslavia (the Hague), joint patrols,

22 Art 99, UNCLOS.

23 Reasons for reluctance included security and expenses but the real reasons were
fear of suspects applying for political asylums in these countries.

24 These included lack of financial, manpower and other resources including naval,
judicial and security.
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SAs and transfer of suspects to near-by Arab and Eastern African coun-
tries. In the end the UN Security Council also invited States and regional
organizations to conclude special agreements or arrangements with co-
untries willing to take custody of pirates in order to embark law en-
forcement officials (“shipriders”) from the latter countries, to facilitate
the investigation and prosecution of persons detained as a result of oper-
ations conducted under various United Nations Security Council
(UNSC) Resolutions, notably, 1851 (2008)%. However, the UN and ar-
resting powers’ proposals for SAs encountered problems of nationalism,
sovereignty and the intended countries accusing the naval powers of
abdication of international responsibilities and instead seeking to use
them (Eastern African Countries) as dumping grounds for unwanted

suspected pirates.

B) ALTERNATIVE SOLUTIONS INTERNATIONAL
ORGANIZATIONS

The UNSC further encouraged all states and regional organizations figh-
ting piracy and armed robbery at sea off the coast of Somalia to consider
creating a centre in the region to coordinate information relevant to pi-
racy and armed robbery at sea off the coast of Somalia, to increase regi-
onal capacity with assistance of the United Nations Office on Drugs and
Crime (UNODC) to arrange effective SAs or arrangements consistent
with UNCLOS and to implement the Sua Convention 1988 and the 1988

25 UNSC Resolution 1851 of 2008-was adopted unanimously; its emphasis on SAs
was largely due to its sponsorship by the US in their bid to extend the operation of
TAs from the Caribbean and Pacific to the the Indian Ocean- for the text and other
details see: <unscr.com/en/resolutions/1851> (accessed on 27/12/2019).
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and 2005 Protocols, the UNTOC 2000 and other relevant instruments to
which States in the region are party, in order to effectively investigate
and prosecute piracy and armed robbery at sea offences. While legal
problems revolved around need for links between suspects and the juris-
diction (piracy case) and practical ones being the shortcomings of espe-
cially the Eastern African countries?®®.The experiment was supposed
extended SAs to other regions, only one successful in Africa, the Somali
project failed. It was rejected by the host countries on the basis of the
advantages above, that it would detract from the primary goal and that
US (promoter of the SAs) had ulterior motives. It permitted, the SA
would provide for warships of states cooperating with Somalia and the
neighbouring countries to embark law enforcement officers — shipriders
— from the countries of the region to investigate persons captured for
pirate activities, which must subsequently facilitate the conduct of legal

proceedings.

The UNSC invited all States and regional organizations fighting piracy
off the coast of Somalia to conclude special agreements or arrangements
with countries willing to take custody of pirates in order to embark law
enforcement officials (“shipriders”) from the latter countries, in particu-
lar countries in the region, to facilitate the investigation and prosecution
of persons detained as a result of operations conducted under this resolu-
tion for acts of piracy and armed robbery at sea off the coast of Somalia,
provided that the advance consent of the Somali Transitional Federal
Government (TFG) is obtained for the exercise of third state jurisdiction

% See Note 21 above.
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by shipriders in Somali territorial waters and that such agreements or
arrangements do not prejudice the effective implementation of the SUA
Convention. The SAs were meant to circumvent legal impediments to

arresting pirates on shared waters.

Thus, as a result of the growing piracy threat, UNODC has proposed a
number of measures to deter, arrest and prosecute pirates in the Horn of
Africa. The most immediate of these is to put forward international agre-
ements allowing law enforcement agents from the Horn of Africa region
to join warships as a 'ship riders' - as these are known - to circumvent
legal impediments to arresting pirates on shared waters. UNSC/UNODC
noted that traditionally used to combat drug trafficking and illegal fis-
hing, SAs were designed to remove policing barriers in international
maritime boundaries, and to stop smugglers and other criminals from
taking advantage of shared territorial waters for illegal activities. The
practice had been employed successfully in the Caribbean to fight drug
traffickers. This proposal - endorsed by the UNSC in a Resolution 185127

21 Providing in Articles 3 and 5, with respect to SAs that:

3. Invites all States and regional organizations fighting piracy off the coast of Somalia
to conclude special agreements or arrangements with countries willing to take cus-
tody of pirates in order to embark law enforcement officials (“shipriders”) from the
latter countries, in particular countries in the region, to facilitate the investigation
and prosecution of persons detained as a result of operations conducted under this
resolution for acts of piracy and armed robbery at sea off the coast of Somalia, pro-
vided that the advance consent of the TFG is obtained for the exercise of third state
jurisdiction by shipriders in Somali territorial waters and that such agreements or
arrangements do not prejudice the effective implementation of the SUA Convention;

5. Further encourages all states and regional organizations fighting piracy and armed
robbery at sea off the coast of Somalia to consider creating a centre in the region to
coordinate information relevant to piracy and armed robbery at sea off the coast of
Somalia, to increase regional capacity with assistance of UNODC to arrange effec-
tive shiprider agreements or arrangements consistent with UNCLOS and to imple-
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passed in December 2008 — was therefore an immediate response to the
growing threat of piracy in the Horn of Africa. Like all previous Council
Resolutions, this called upon States, regional and international organiza-
tions that have the capacity to do so, to take part actively in the fight
against piracy and armed robbery at sea off the coast of Somalia, in par-
ticular, consistent with this resolution, resolution 1846 (2008), and inter-
national law, by deploying naval vessels and military aircraft and thro-
ugh seizure and disposition of boats, vessels, arms and other related
equipment used in the commission of piracy and armed robbery at sea
off the coast of Somalia, or for which there are reasonable grounds for

suspecting such use?®.
C) ADAPTATION AND OPERATIONAL PROBLEMS OF

It had become apparent by about 2008 that Somalia, in particular, had
developed into a breeding ground, with almost 100 attacks on vessels by
Somali pirates reported in 2008 alone. The disintegration of the govern-
ment had resulted in the total breakdown of the justice system, and there
was little hope that the country could establish a functioning system of
administrative justice in the near future. It was hoped that SAs would

ment the SUA Convention, the United Nations Convention against Transnational
Organized Crime and other relevant instruments to which States in the region are
party, in order to effectively investigate and prosecute piracy and armed robbery at
sea offences.

28 See <unscr.com/en/resolutions/1846> (accessed on 21/11/2019); other UNSC Reso-
lutions on Somali piracy include: 1814 (2008), 1816 (2008), 1838 (2008), 1844 (2008),
1846 (2008), 1851 (2008), 1897 (2009), 1918 (2010), 1950 (2010), 1976 (2011),
2015 (2011), 2020 (2011), 2077 (2012) 2125 (2013), 2184 (2014), 2246 (2015), and
2316 (2016) and 2383 (2017) as well as the Statement of its President (S/PRST/
2010/16) of 25 August 2010 and (S/PRST/2012/24) of 19 November 2012,
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make use of existing functional criminal justice systems in the region to
be able to arrest and try pirates. The UNODC spokesman added that-
“We must engage neighbouring States - where legal instruments deriv-
ing from current international agreements on piracy and transnational
organized crime are in place and functioning - if pirates are to be brought
to justice.”?® Thus, it was hoped that subject to a special agreement, an
SA would allow a law enforcement officer from, from example, Djibou-
ti, Kenya, Mauritius, the Seychelles, Tanzania or Yemen, to join a war-
ship off the Somali coast, arrest the pirate in the name of their country

and have them sent to their national court for trial.

Although SAs offer remedial action to tackle pirates at sea, they are not
a permanent, long-term solution to the problem in the Horn of Africa.
This would require greater and sustained investment in strengthening the
capacity of regional criminal justice systems in the affected countries to
be able to effectively investigate and prosecute piracy cases. The UN-
TOC, of which UNODC is the guardian, offers powerful provisions on
international cooperation to fight most cases of piracy and armed rob-
bery against ships and their accompanying crimes, and UNODC can
help States strengthen their legal systems to address this crime in the
long term. The Convention and its two supplementary protocols®® offer
powerful provisions on international cooperation to fight most cases of

piracy and its accompanying crimes, and UNODC can help States

2 |bid.

30 The Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially
Women and Children and the Protocol against the Smuggling of Migrants by Land,
Sea and Air-see <https://www.unodc.org/unodc/en/human-trafficking/index.html?
ref=menuside> (accessed on 10/12/2019).
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strengthen their legal systems to address this crime in the long term. In
the end the idea of the SAs was abandoned and alternative arrangements

pursued.

V. IMPACT ON NATIONAL AND INTERNATIONAL JU-
RISPRUDENCE

A) TRANSFER AGREEMENTS AND MOUS AS
ALTERNATIVES TO SAS

As noted above, one alternative was the creation of an international pira-
cy court alongside the International Criminal Court or the Former Yugo-
slav in the Hague or the Rwanda Tribunal in Arusha. This was rejected
by most states. The problem here was almost similar to those of the Car-
ibbean and Pacific Countries, the lack of naval capacity to patrol and
arrest, the lack of adequate judicial infrastructure and shortage of legal
personnel. Its outcome was the reverse-the Caribbean and Pacific exper-
iments, the suspects would be handed over to the US, whereas in the
piracy, the US and other patrolling countries offload the suspects to the
local jurisdiction. The aim was partial, only allow the rider to apprehend
so as to create a link with the domestic jurisdiction. For those reasons
there instead emerged Multilateral and Bilateral MOUs and Agreements
between Kenya and the Seychelles and the US, UK, Denmark and the
European Union (EU). On the other hand, Multilateral Agreements were
created between the EU and Kenya, Mauritius and the Seychelles and
later repatriation agreements with these countries and Somalia., MOUs,
list the agreements and MOUSs. Thus, following the failure by the major
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patrolling powers to introduce the SAs into especially the North-West

Indian Ocean Region, other alternatives had to be thought and urgently.

This came by way of Bilateral and Multilateral Transfer Agreements
(TAs) and MOUs with the countries in the region between the US®!,

UK?2, EU*® and other powers with especially Kenya®, Mauritius®® and

the Seychelles®.These incorporated UNCLOS principles and interna-

tional convention protecting suspects’ human rights.

31
32

33

34

35

36

See Note 30-32 below.

UK had similar agreements with Kenya, Mauritius and the Seychelles, see Note 32
below.

Exchange of Letters Between the European Union and the Government of Kenya on
the Conditions and Modalities for the Transfer of Persons Suspected of Having
Committed Acts of Piracy and Detained by the European Union-Led Naval Force
(EUNAVFOR), and Seized Property in the Possession on EUNAFOR, from
EUNAVFOR to Kenya and for Their Treatment After Such Transfer, 2009 O.J. (L
79) 49-59 [hereinafter EU-Kenya Transfer Agreement]. 120.

See, e.g., Memorandum of Understanding Concerning the Conditions of Transfer of
Suspected Pirates and Armed Robbers and Seized Property in the Western Indian
Ocean, the Gulf Of Aden, and the Red Sea, U.S.-Kenya (Jan. 16, 2009) (on file with
author) [hereinafter U.S. Kenya Transfer Agreement].

See, ‘Signing of Piracy Agreement with Mauritius’, GOV.UK (June 8, 2012),
<https://www.gov.uk/government/news/signing-of-piracy-agreement-with-
mauritius> (accessed 13/12/2019); Agreement Between the European Union and
the Republic of Mauritius on the Conditions of Transfer of Suspected Pirates and
Associated Seized Property from the European Union-Led Naval Force to the Re-
public of Mauritius and on the Conditions of Suspected Pirates After Transfer,
(2011 O.J. (L 254) 3. 119) (accessed on 16/12/2019).

For the UK-Seychelles co-operation, see: International cooperation between Sey-
chelles, UK and Denmark takes tough stance on piracy, International cooperation
between Seychelles, UK and Denmark takes tough stance on piracy,
<https://www.breakingtravelnews.com/news/article/international-cooperation-
between-seychelles-uk-and-denmark-takes-tough-sta/> (accessed on 19/11/2019);
see also Ademuni-Odeke: “Jurisdiction by Agreements Over Foreign Pirates in
Domestic Courts: In Re Mohamud Mohamed Dashi and 8 others”, University of
San Francisco Maritime Law Journal, 2011-2012, Vol. 24, No.1, pp.35-64.,12;
Ademuni-Odeke: “Somali Piracy: the missing link in jurisdiction over foreign pi-
rates under international law” Journal of International Maritime Law, Vol. 17
No.pp.1-26, 2011.
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B) EFFECT OF SAS ON NATIONAL AND INTERNATIONAL
JURISPRUDENCE

Unlike all the other crimes to which SA are suited, piracy is different.
Piracy is an international crime which imposes obligations on all states
to cooperate and eradicate. As enshrined in Article 100 of UNCLOS, the
crime also gives all states the direct and automatic right to arrest pirate in
the high seas and prosecute suspects in their domestic courts. That was
open to all the naval powers participating in suppressing piracy in the
North- West Indian Ocean. This would have rendered SAs unnecessary
as the SA seeks to bypass the main principles of jurisdiction namely the:
nationality®”, passive personality, protective and universality principles.
However, these powers were reluctant for variety of reasons to accept
that challenge. Instead they wanted the SAs as a way of avoiding that
international obligations. In which case there is little need for SAs. Alt-
hough their extensions to other regions outside the Caribbean and Pacific
failed the SAs and have, nevertheless, enhanced international criminal
jurisprudence in international law by bypassing jurisdictional bureaucra-

cy and conflicts in so doing.

The main outstanding issue here was the jurisdiction of states over their

own over nationals. And where that was possible then the protection of

37 (including those of stateless pirates and flag state jurisdiction); territorial principle
(including territorial, port state, coastal state and the continental shelf/EEZ); passive
personality principle; protective principle; and the universality principle (universal
crimes and extraterritoriality of same).
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states over their nationals. In the end, pursuant to the Nottebohm Case®,

there has to be a link between the offender, the offence and the jurisdic-

tion. That was also the gist of the IMO Case® arising from the interpre-
tation of Article 5(1)*° of the Geneva Convention on the High Seas 1958

38

39

40

Nottebohm Case (Liechtenstein v. Guatemala) [1955] ICJ 1 is the proper name for
the 1955 case adjudicated by the International Court of Justice (ICJ). Liechtenstein
sought a ruling to force Guatemala to recognize Friedrich Nottebohm as a Liechten-
stein national. The Court decided that there must a genuine link between the indi-
vidual and the state to give rise to jurisdiction. In this case, Liechtenstein claimed
restitution and compensation from the Government of Guatemala on the ground that
the latter had acted towards Friedrich Nottebohm, a citizen of Liechtenstein, in a
manner contrary to international law. Guatemala objected to the Court’s jurisdiction
but the Court overruled this objection in a Judgment of 18 November 1953. In a se-
cond Judgment, of 6 April 1955, the Court held that Liechtenstein’s claim was in-
admissible on grounds relating to Mr. Nottebohm’s nationality. It was the bond of
nationality between a State and an individual which alone conferred upon the State
the right to put forward an international claim on his behalf. Mr. Nottebohm, who
was then a German national, had settled in Guatemala in 1905 and continued to re-
side there. In October 1939 — after the beginning of the Second World War —
while on a visit to Europe, he obtained Liechtenstein nationality and returned to
Guatemala in 1940, where he resumed his former business activities until his re-
moval as a result of war measures in 1943. On the international plane, the grant of
nationality is entitled to recognition by other States only if it represents a genuine
connection between the individual and the State granting its nationality. Mr. Not-
tebohm’s nationality, however, was not based on any genuine prior link with Liech-
tenstein and the sole object of his naturalization was to enable him to acquire the
status of a neutral national in time of war. For these reasons, Liechtenstein was not
entitled to take up his case and put forward an international claim on his behalf aga-
inst Guatemala.

See; Ademuni-Odeke, “From the “Constitution of the Maritime Safety Committee”
to the “Constitution of the Council”: Will the IMCO Experience Repeat Itself at the
IMO Nearly Fifty Years On? The Juridical Politics of an International Organiza-
tion” TEXAS INTERNATIONAL LAW JOURNAL, VOL. 43:55; Ademuni-
Odeke; “Jurisdiction by Agreements Over Foreign Pirates in Domestic Courts: In
Re Mohamud Mohamed Dashi and 8 others”, University of San Francisco Maritime
Law Journal, 2011-2012, Vol. 24, No.1, pp.35-64.,12. Ademuni-Odeke: “Somali
Piracy: the missing link in jurisdiction over foreign pirates under international law”
Journal of International Maritime Law, Vol. 17 No.pp.1-26, 2011.

Article 5 (1) of the Geneva Convention on the High Seas of 1958, which came into
effect in 1962, requires “the state must effectively exercise its jurisdiction and con-
trol in administrative, technical and social matters over ships flying its flag." Provi-

DEHUKAMDER - Volume: 2/Issue: 2/Year: 2019, p. 345-414



374 Shiprider Agreements and Jurisdiction over International Maritime Crimes

and now article 91(1)** of UNCLOS and United Nations Convention on
the Condition for Registration of Ships 1986%2. That was the dilemma
over Somali Piracy*®. SAs would not however apply to armed robbery
against ships*, an offshoot of piracy which takes place in the waters
subject to national jurisdiction. In addition to enhancing understanding
of international criminal jurisdiction, both SAs and their substitutes
(Transfer Agreements) have improved the role of municipal courts in the
administration of international criminal justice. The SAs and Tas be-
tween them renewed the requirement of the links between the suspects
and their national jurisdiction through the ships’ flag. They also supple-
mented UNCLOS provisions on flag state jurisdiction and international

co-operation.

ding among other things that that “There must exist a genuine link between the Sta-
te and the ship; in particular, the State must effectively exercise its jurisdiction and
control in administrative, technical and social matters over ships flying its flag”.

41 Identical provision in UNCLOS replacing Article 5(1) of the Geneva Convention
on the genuine link requirement.

42 Supplementing UNCLOS provisions on the requirements of genuine links and ef-
fective flag state controls over vessels in their registry. The aims of the Convention
are enshrined in its Article 1 thus, “For the purpose of ensuring or, as the case may
be, strengthening the genuine link between a State and ships flying its flag, and in
order to exercise effectively its jurisdiction and control over such ships with regard
to identification and accountability of shipowners and operators as well as with re-
gard to administrative, technical, economic and social matters, a flag State shall ap-
ply the provisions contained in this Convention”. For the official text see
<https://unctad.org/en/PublicationsLibrary/tdrsconf23_en.pdf> (accessed on
29/12/2019).

4 See, Ademuni-Odeke: “An Examination of the Bases for Criminal Jurisdiction over
Pirates Under International Law” Tulane Journal of International and Comparative
Law, Vol. 22, 2014, pp. 305-339 at 322-326.

4 For details of the Armed Robbery Against Ships by IMO, see <www.imo.org/
en/OurWork/Security/PiracyArmedRobbery/Documents/MSC.1-CIRC.1601.pdf->
(accessed on 30/12/2019).
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VI. CONCLUDING REMARKS

The area of SA is a good example of a successful mechanism developed
for a particular purpose (narcotics) and a particular region (the Caribbe-
an and the Pacific). However, it was an example of a successful mecha-
nism designed for a particular area and legal environment. It was ex-
tended to other regions (North America and the Pacific), South-East
Asia (China), West Africa and related areas such as illicit trade and ille-
gal fisheries. It has its advantages and advantages. It seemed to work
against non-international crimes such as illicit traffic where states do not
have automatic rights of jurisdiction. This apparent success was linked
to areas of geographical and cultural proximity to US, US diplomatic
powers and where economic blackmail was easily exercisable. However,
the major obstacle has been the failure of extending it to other areas of
international crimes, notably piracy an international crime with slightly
different nature and characteristics and where any state has automatic
powers of arrest and prosecution in own domestic courts. It also repre-
sents the failure to transit a system for and from a particular in a given
region of the world to another. Its main obstacle is the apparent depic-
tion of neo-colonialism, the bullying system of the US and the fear of
allowing the application of the extra territorial application of US laws.
Another sticking point is also the desire to protect national sovereignty,
own nationals from foreign jurisdiction, coastal zone and territorial wa-
ter rights and fear of dereliction of protection of nationals by the weaker
parties to the scheme. As noted, “Although shiprider agreements offer

remedial action to tackle pirates at sea, they are not a permanent, long-
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term solution to the problem in the Horn of Africa. This would require
greater and sustained investment in strengthening the capacity of region-
al criminal justice systems in the affected countries to be able to effec-
tively investigate and prosecute piracy cases™®. This sentiment was so
strong in East Africa that TAs and TA-MOUs were used instead. The
added factor being the lack of pre-requisite resources and infrastructure

in the region to cope with the requirements of TAs.
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-Ceviri/Translation”-

SHIPRIDER ANTLASMALARI VE ULUSLARARASI DENiZ
SUCLARINDA YARGI YETKISI
(UYUSTURUCUYLA VE KACAKCILIKLA MUCADELEDEN
YASA DISI BALIKCILIK, DENiZ HAYDUTLUGU VE
GEMILERE KARSI SILAHLI SOYGUNLA
MUCADELEYE GECIS)

Prof. Dr. Ademuni-Odeke™

0z

Shiprider Pakt: ya da Shiprider Mutabakat Zapt: (Shiprider MZ) olarak
da bilinen bir Shiprider Antlagmas: (SA), uyusturucu kagakeiligi, yasa-
dig1 (narkotik) kagak¢ilik ve yasa disi, usulsiiz ve kacgak balikgilikla
(YUKB) ilgili tutuklamalar ve kovusturmalarda yargi yetkisi ihtilaflarin
onlemek icin son zamanlara kadar taraf devletlerce uygulanan bir deniz
hukuku mekanizmasidir. SA’lar Amerika Birlesik Devletleri (ABD) ve
Ozellikle Atlas Okyanusu’nda Karayipler’deki ve Blyik Okyanus’taki

ada devletleri arasinda ortaya ¢ikmis ve yaygmlasmistirl. Bu diizenle-

Dergide yer alan tiim c¢eviriler bir tercime biirosu tarafindan yapilmis olup,
cevirilerden yazarlar sorumlu degildir.

™ Prof. Dr. Uluslararas1 Deniz Hukuku ve Siyaseti Profesérii, DEHUKAM Ozel Da-
migmani, Ankara Universitesi Hukuk Fakiiltesi Deniz Hukuku Anabilim Dali Ogre-
tim Uyesi,ademun.odeke@gmail.com, ORCID ID: orcid.org/0000-0002-1573-6171).

! Bkz., James Hurndell: “The Value of Ship Rider Agreements in the Pacific” Cog its
ASIA Staff, 10 Arahk 2014 <https://www.cogitasia.com/the-value-of-ship-rider-
agreements-in-the-pacific/> (erigim tarihi 20/12/2019).
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menin amaci saldiri, bayrak devleti ve saldirgan1 deniz uzaminda bir
yargi yetkisine baglamaktir. Bu diizenlemenin ¢iktisi, antik monarsilerde
6lum pengesinde olan bir hayvana son darbeyi kralin indirmesine ben-
zemektedir. Kokenine bakildiginda, uyusturucuyla mucadele devriyeleri
icin daha uygundur ama daha sonra Bat1 Afrika’y1 da igine alacak sekil-
de bircok bolgedeki yasa disi ticaret ve YUKB eylemleri icin uygundur.
Ancak, s6z konusu sistemi Dogu Afrika’daki (Somali Havzas1 ve Ku-
zeybat1 Hint Denizi) (‘Somali Haydutlugu’) deniz haydutluguyla miica-
dele etmek icin uyarlama girisimleri basarili olmamistir. Bunun yerine
baska uluslararast mekanizmalar kullanilmistir. Ancak SA’larin tizerinde
uzlasilmig bir tanimi yoktur. Bu makale SA’lar1 tanimlamaya; tarihini,
islevlerini ve eksikliklerini ele almaya ve 6zellikle de Somali Haydutlu-
gundan elde edilen deneyimler 1siginda uygulanabilir alternatifler sun-
maya calismaktadir. Makalede kagakgilik, haydutluk ve gemilere karsi
silahli soygun olmak Uzere U¢ su¢ ve YUKB ele alinmaktadir. Makale
shiprider deneyiminin ABD’nin etki alanlari disinda islemedigini ileri
strmektedir. Ayrica, bunun nedeninin s6z konusu kavramin diinyanin
diger bolgelerine yabanci olup olmadigini ve bunun yerine baska meka-
nizmalarin hayata gegirilip gegirilemeyecegini de sorgulamaktadir. Ma-
kale gbz 6nunde bulundurulmasi gereken siyasi, ekonomik, diplomatik
ve diger ¢cok yonlu sorunlarin oldugu ve Kuzey Amerika, Karayipler ve
Pasifik bolgesinde uyusturucu kagak¢iligimi engellemek igin olusturulan
sistemin farkli bolgelerde (Dogu Afrika ve Kuzey Bati Hint Denizi Bol-
gesi) diger deniz suclartyla (deniz haydutlugu) mucadeleye kolaylikla

uyarlanamayacagi sonucuna varmaktadir.
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Anahtar Kelimeler: Uluslararast Deniz Hukuku, Uluslararasi Kamu
Hukuku, Devlet Yargi Yetkisinin Temeli, Ulusal Yargi, Uluslararasi
Yargi, Yasa Dis1 Uyusturucu Kagakeiligi, Deniz Haydutlugu, Denizde
Silahli Soygun, Yasa Dis1 ve Kagak Balikcilik, Insan Kagakeiligi, Yasa
Dis1 Gog ve Deniz Yetki Alanlart.

**kx
I. GIRIS

Bu makale bir bolgede uyusturucu kagak¢iligiyla micadele etmek icin
kullanilan SA’larin bagka bir bolgede deniz haydutlugu ve denizde silah-
11 soygunla micadeleye uyarlanmasinda karsilasilan yetki sorunlarini ele
almaktadir. SA’nin Uzerinde uzlasilmis bir tanim1 yoktur. Ancak, tanima
en yakin tarifi normalde iki Ulke arasinda imzalanan ve taraflarin karasu-
larinda, bitisik boélgelerinde, miinhasir ekonomik bélgelerinde (MEB) ve
kita sahanliklarinda siiphelilerin tutuklanmasina refakat etmek igin ilgili
kolluk kuvveti personelinin karsi tarafin gemilerine binmesine izin veren
Mutabakat Zapti (MZ) ya da Antlasma’dir. Bu antlagmalar yasa disi
uyusturucu kagakeiligiyla micadele igin tasarlanmig ama daha sonra
diger yasa dis1 kacakeilik turleri, YUKB, deniz haydutlugu ve iliskili
denizde suclarla micadeleye yayilmistir. Bu diizenleme ABD Uyusturu-
cuyla Mucadele Dairesi’nin ilk olarak Karayip Denizi’nde uyguladigi
bir Grindlr. Dolayisiyla Shiprider MZ’si her iki tlkenin kolluk kuvvetle-
ri personelinin guverteye ¢ikmasi ve denetleme yapmasi igin prosedurle-
ri ortaya koymustur. Karakteristik olarak uyusturucu kagakeiligi ve yasa

dis1 balikgilikla micadelede kullanilan SA’lar uluslararasi deniz sinirla-
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rindaki kolluk faaliyeti engellerini ortadan kaldirmak ve kagakgilarin ve
diger suglularin paylasilan karasularini yasa dis1 eylemleri icin istismar
etmelerini durdurmak igin tasarlanmistir. Dizenleme Karayip Deni-
zi’'ndeki uyusturucu kagakgilariyla mucadelede basariyla uygulanmustir.
Sistemi elestirenler, bir seyi imha eden ya da sonlandiran eylem ya da
olay anlamina gelen ve Fransizca’da coup de gras/coup de grace olarak
ifade edilen merhamet vurusuna, yani 6lumcul bir sekilde yaralanmis bir
insanin acisina son vermek i¢in vurulan nihai élduriict darbe benzetmesi
yapmislardir®. Sonug olarak, A Ulkesinden tutuklama yetkisi olan bir
gorevlinin gemiye binmesine ve B (ABD) ulkesine ait bir gemiyle mu-
dahale edilmis bir yurttasi tutuklamasina izin vermek yarg: yetkisi ca-
tismalarim ortadan kaldirarak zanlinin A (lkesinde kovusturulmasini
saglayacaktir. Yukaridaki benzetmeyi kullanirsak, bir kisinin yaralanma-
st ABD’ye ait bir gemideki ABD gdrevlisinin eliyle olurken, daha ufak
bir Glkeden gelen gorevli zanliy1 kelepgelemektedir. SA’larin temelinde
saldirt ve shiprider’in yargi yetkisi uyrugu/bayrag: arasinda bir bag ku-

rulmasi ve/veya sirdiriilmesi yatmaktadir.

Karayipler’de goreceli olarak basarisini kanitlayan uygulama, o tarihten
beri Kuzey Amerika’daki Biyuk Goller’e, Pasifik Adalarina ve Guney
Cin Denizi’ne yayilmistir. En yeni uygulama girisimi Somali Havza-
si’ndaki ve Kuzeybati Hint Denizi’ndeki haydutluk ve gemilere karsi

silahl1 soygun (‘Somali Haydutlugu’) eylemleriyle miicadelede olmustur.

Bir coup de (gras)grace (merhamet darbesi) ciddi bir bicimde yaralanmis bir kisi ya
da hayvanmn acisin1 sonlandirmak icin vurulan dldiiriicii darbedir. Oliimciil bir se-
kilde yaralanmis sivil ya da askerlere, dostlara ya da diigmanlara onlarin onayiyla
ya da onay1 alinmaksizin merhamet darbesi olabilir.
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Dizenleme Karayip operasyonlarinda goreceli bir basar1 elde etse de,
baska yerlerde, 6zellikle de Somali haydutluguna kars1 uygulanmasinda
sorunlarla karsilasmistir. Bu baglamda, bu makale SA’lar1 yeniden ele
almaktadir ve Karayipler’de, Kuzey Amerika’da ve Pasifik bolgelerinde
goreceli olarak basarili olsalar da, Somali haydutluguyla mucadele giri-
simlerinin zorluklarla karsilastigini ileri stirmektedir. Buraya kadar szl
edilen ve asagida ele alinan diger nedenlerden dolay: alternatif dnlemle-

rin daha uygun oldugu anlasilmstir.

Sistemin tam gegmisi ve kokeni bilinmemektedir®. Ancak giinimiizdeki
haliyle, buyik ihtimalle Meksika ve Latin Amerika’dan dogrudan ve
daha sonra Karayipler ve Pasifik adalarindan dolayli olarak tlkeye uyus-
turucu kagirilmasiyla miicadele etmek icin 1960’larda ABD uyusturu-
cuyla micadele ajanlarinca baslatilmistir. Uyusturucuyla Savas olarak
bilinen uygulamada ilk hedefler Meksika ve Jamaika’ydi. Uygulamanin
amaglar1 artik deniz haydutlugu ve YUKB gibi deniz suglariyla micade-
leyi de igerecek sekilde genislemistir. Kuzey Amerika’daki diger tlkele-
re (Kanada ve Meksika) ve Pasifik bolgesindeki ada tlkelerine yayilmasi
da etkili olmustur. Guney Dogu Asya’ya (Cin’le birlikte) genisletilmesi
ise kismen basarili olmustur®. ABD bircok ulkeyle SA’lar imzalamistir®.

3 Sozgelimi bkz. Holger W. Henke: ‘Drugs in the Caribbean: The 'Shiprider' Contro-
versy and the Question of Sovereignty’, European Review of Latin American and
Caribbean Studies / Revista Europea de Estudios Latinoamericanos y del Caribe
No. 64 (June 1998), ss. 27-47 (21 sayfa) icinde: Sovereignty, Countries, Drug traf-
ficking, Sovereign states, International cooperation, Territories, Diplomacy and
Territorial ~waters aspects of SAs-<https://www.jstor.org/stable/25675778?
seq=7#metadata_info_tab_contents> (erisim tarihi: 23/09/2019).

4 Mutabakat Zapt1 (“Shiprider Antlasmas:” olarak da atifta bulunulur) her iki devletin
kolluk kuvvetleri personelinin siiriiklenme ag1 yontemiyle avlandigindan siipheleni-
len ABD ya da Cin bayrakli gemilere ¢ikmasi ve denetleme yapmasi igin gemiye
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Ancak, bu dizenlemeyi Somali haydutluguna karsi uygulama girisimleri
cok fazla direngle karsilasmis ve ikili ve Cok-tarafli MZ, antlagsmalar ve

alternatif diizenlemeler lehine terk edilmistir.

Her ne kadar SA’lar insan kagake¢iligi, yasa dis1 go¢, deniz terérizmi ve
ilgili deniz saldirilariyla miicadele etmek icin genisletilse de, makalenin
dizenlemenin nitelikleri ve 6zelliklerini ya da ilgili suglara kars1 uygu-
lamasini tartismay1 amaglamamaktadir ve SA’larin Somali haydutlugu,
gemilere kars1 silahli soygun ve YUBB’ye karsi kullanilma girisimleri-
nin degerlendirilmesiyle sinirlandirilmistir. Makale yaklasimi ve sunulu-

su bakimindan asagidaki sekilde boliimlenmistir.

Il. SA’LARIN UYUSTURUCU VE DiGER YASA DISI TICARET
ILE YUKB’YE UYGULANMASI

A) UYUSTURUCU OPERASYONLARINA UYGULANMASI
Bunlardan ¢ok sayida bulunmaktadir:

(1) Karayipler (Jamaika, Guyana, Barbados, vd.);

(2) ABD-Kanada (Buyuk Goller);

(3) ABD-Kolombiya/Meksika ve Latin Amerika (ABD pazarin-
daki uyusturucularin en biyuk kaynag);

¢ikma prosediirlerini diizenlemistir. Mutabakat Zapti ayrica, her siiriiklenme ag1
yontemiyle avlanma sezonunda Cin Halk Cumbhuriyeti Balik¢ilik Kolluk Kuvvetleri
gorevlilerinin ABD Sahil Giivenlik kotralarina ¢ikmalarina izin veren bir shiprider
programi olusturmustur.

Bazilar1 kalici, bazilar1 gegicidir; SA ornekleri ve ABD’nin hangi iilkelerle SA
imzaladigim1  gérmek i¢in bu makale ekine bakimz: <https://glosbe.com/
en/en/shiprider%20agreement> (erisim tarihi: 19/12/2019).
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(4) ABD-Pasifik Adalar1 (Cook Adalari, Fiji, Kiribati, Marsal Adalari,
Mikronezya Federal Devletleri, Nauru, Palau, Samoa, Tonga ve

Tuvalu; uyusturucu ve YUKB dahil olmak (izere Vanuatu).

Bu son kategoride, ABD Palau’yla bir SA’y1 akdetmis ve Mikronezya
Federal Devletleri ve Marsal Adalari’yla benzer antlagsmalar miizakere
asamasindadir. ABD-Kanada sinirinda ortak kolluk kuvveti operasyonla-
rin1 yonetmek igin cerceve antlasmalar mizakere edilmis ve yillik yaka-
lama miktarlarini izleyecek sekilde uygulamaya konmustur (s6zgelimi,
Shiprider). ABD Cook adalari, Kiribati, Mikronezya Federal Devletleri,
Marsal Adali, Nauru, Palau, Samoa, Tonga ve Tuvalu ile SA’lar imza-
lamigtir. Operasyonlar genellikle ABD Sahil Givenlik gemileri ABD
karasularinda ve agik denizde devriye gorevindeyken gergeklesmektedir.
Ancak bunlar kiiciik ada bolgeleridir ve denizcilik kaynaklarindan yok-
sun bir bigcimde uluslararas: su¢ tehdidi altinda, tamamen ABD’ye ba-
gimlidirlar. Marsal Adalar1 gibi bazi bolgeler ABD’nin bagimli bélgele-
ridir. Basar1 hikayeleri olsalar da, ne kendi ulusal egemenliklerini 6zenle
koruyan birer devlettirler ne de kendi deniz sinirlarini koruyacak guice

sahiptirler.

(1) ABD-Cin Halk Cumhuriyeti Antlagmasi (temelde YUKB uze-
rine);

(2) ABD-SEA Asya Antlagmasi, suriklenme avciligr yaptigindan
stiphelenilen bayrakli gemilerle siirli. Kismen basarili olmustur.

(3) ABD-Bat1 Afrika Ulkeleri (Kabo Verde, Gana, Sierra Leone,

Senegal ve Gambiya); ve
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(4) Cin/Danimarka/AB/Japonya/BK/BM/ABD-Dogu Afrika Ul-
keleri Transfer Antlagmalar: (TA’lar) ve MZ’ler.

Bu Somali haydutluguyla micadelede, tutuklayan ve kovusturan ulkeler
arasindaki yetki sorunlarim1 agsmayi amaclayan son gelismeydi, ancak

basarisiz oldu.
B) YUKB’YE GECIS

Yasa disi, usulsiiz ve kagak balik¢ilik (YUKB) balik nifusunu azaltmak-
ta, deniz habitatlarin1 yok etmekte, rekabeti bozmakta, durust balikgilart
haksiz bir zarara sokmakta ve 6zellikle de gelismekte olan Ulkelerdeki
kiy1 topluluklarini zayiflatmaktadir. Bu durum uyusturucuyla micadele
SA’larmin YUKB ile micadeleye genisletilmesini zorunlu kilmustir.
YUKB’ye karsi olanlarin basinda gelen ABD Palau ve Marsal Adala-
ri’yla “gelistirilmis” bir SA mizakere etmistir. Gelistirilmis SA
ABD’nin gemide yerel bir temsilci olmadan yaptirim uygulamasina ve
kolluk kuvveti gorevlilerinin ABD donanma gemilerine shiprider olarak
¢ikmalarina izin vermektedir. Her ne kadar Pasifik’teki diger SA’lar1 da
gelistirmek YUKB balik¢iligiyla miicadelede mevcut yollara yenilerini
ekleyecek olsa da, boyle bir uygulama egemenlikle ilgili hassasiyetler
nedeniyle baska zorluklar ortaya ¢ikaracaktir. Bir baska secenek SA’lari
ikili anlagsma disindaki diger Ulke gemilerini, 6zellikle de balikgilik yap-
tirimi uygulamayanlarin gemilerini de igerecek sekilde genisletmektir.
Balikeilik izleme ve yaptirimlar: artan askeri gcle birlikte gelisen dev-
letlerin sorumlu bdlgesel oyuncular olmadaki kararliliklarin1 gostermek

acisindan bir firsattir. Yerel gorevlilerinin devriye gorevindeki gemilere

DEHUKAMDER - Cilt: 2/Say:: 2/Y1l: 2019, s. 345-414



Prof. Dr. Ademuni-Odeke 389

¢ikmasina izin verilmesi gliven ortami olusturur. Marsal Adalar1 Cumhu-
riyeti’nden bir shiprider’i de iceren ABD Sahil Glvenlik gemiye ¢ikma
timi 2015°ten bu yana Blylk Okyanus’ta balik¢1 teknelerine operasyon-

lar diizenlemektedir®.

SA’larin Pasifik bolgesinde uygulanmasimin bir gegmisi vardir. Marsal
Adalar1 2011 yilinda diinyanin en buyik kopekbaligi koruma alanini
olusturmustur. Bu durum buytk bir okyanus seridinde ticari kopekbaligi
avin yasaklamistir. Dolayisiyla, ABD Sahil Glvenlik kotrasindaki Mar-
sall1 shiprider’ler yasa dis1 kopek baligi1 avlayan bir tekneyle karsilastik-
larinda, geminin faaliyetlerini durdurup gemiye 125.000$% ceza kesmis-
lerdir. Operasyonun basaris1 bir hilkiimet sdzclsunun yasadan gelir elde
ettikleri ve yasanin uygulanamaz oldugunu soyleyenlerin siiphelerini
yiktiklar1 yorumunu yapmasina 6n ayak olmustur. Operasyon basarili
gorinmektedir ve Marsal Adalari’ndan bir fark yaratmistir. 2016 tah-
minlerine gore, YUKB ton balig1 avciligiin Pasifik uluslarina yilda 600
milyon dolardan fazlasina mal oldugu diisiiniilmektedir. Bir Dinya Ban-
kas1 arastirmasi bu miktarin dinya ¢apinda 23,5 milyar dolar — ya da
yakalanan bes baliktan biri — oldugunu belirtmektedir’. Bu fakir ve cog-

rafi agidan dezavantajli ada Ulkelerinde yasayan insanlarin yasaminda

®  ABD Sahil Giivenlik Balikgilik Kolluk Kuvvetleri Shiprider Operasyonlari: <https:/
rmportal.net/biodiversityconservation-gateway/what-we-do/legality-sustainability/fisheries-
development/pro ject-search/add-a-project-activity/u.s> (erisim tarihi: 22/10/20190).

7 Bkz. <https://books.google.co.uk/books?id=tcLKIkgOrysC&pg=PA256&Ipg=PA256&
dg=World+Bank+Report+on+Shiprider+Agreements&source=bl&ots=082gK6 AYkK
&sig=ACfU3U03UchCkDGAfec5Vh0Ooxr905k1S3Q&hl=en&sa=X &ved=2ahUKEwj
Cj-7TAINVMAhUWQUEAHZj A7YQ6AEWAX0ECA0QAg#v=0nepage&q=World
%20Bank%20Report%200n%20Shiprider%20Ag reements&f=false> (erisim tarihi:
31/12/2019).
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cok biyuk bir fark olusturmaktadir. Bir Diinya Bankas1 arastirmas: dal-
yanlarin diunya nifusunun yizde 10 ila 12’sinin gecimini sagladigini
tahmin etmektedir. Bu ikili SA’larin diizenlenmesinin alict konumundaki
ada ulkelerinin hem kendi MEB’lerini korumalarin1 hem de SA imzala-
diklar1 Ulkelere destek olarak onlarla kapasite ve beceri olusturmalarini
saglamaktadir. Dolayisiyla, sistem bazi bélgelerde bu sekilde isliyor
gorinmektedir. Ancak, asagida da belirtildigi gibi, her bélgede bu durum
gecerli degildir.

I11. SA’LARIN UYUSTURUCU VE YASA DISI TICARETTEKI
AVANTAJLARI VE EKSIKLIKLERI

A) SA’LARIN ONGORULEN AVANTAIJLARI

ABD'nin Karayip ve Pasifik bolgesindeki tlkelerle imzaladigi SA'larin

avantajlar1 sunlar1 icermektedir:

(1) Sinir asan suglarla miicadelede devletler arasindaki igbirliginin

gelistirilmesi;
(2) ABD ve alic1 Ulkeler arasinda teknoloji ve bilgi birikimi aktarimu,

(3) Gelismekte olan tlkelerin pahali teghizat satin almasinin 6ni-

ne gecilerek tasarruf saglanmast,;

(4) Uluslararas1 sugla mucadeleye kiresel bir yaklasimin tesis

edilmesi; ve

(5) Koruma bolgelerine ve gevre korumaya yardim edilmesi.
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Bu ulkeler karmasik ve pahali cihazlar, kapsamli egitim programlari ve
yeterli ve egitilmis insan glcl olusturma konusunda yardimlardan fayda-
lanmistir. Bu baglamda, haydutluk ve silahli soyguna genisletilmis bu
aktarilabilir faydalarin Somali agiklarinda haydutluk ve denizde silahli
soygunla micadele eden btiin tlkeler ve bolgesel drgutler icin cesaret-
lendirici olacaktir. Ufak farkliliklara karsin, her iki sug tlrl de benzer
yonlere sahiptir ve deniz alanlarinda ve yetki alanlarinda gergeklestirilen

operasyonlar1 kapsamaktadir.

Haydutluk icin bdlgede Somali agiklarindaki haydutlukla ve denizde
silahl1 soygunlarla ilgili bilgileri koordine etmek icin bdlgesel bir mer-
kez kurmay:1 diisiinmektedirler. Bu merkez ayrica, Birlesmis Milletler
Uyusturucu ve Sug Ofisinin (BMUSO) yardimlariyla bolgesel kapasiteyi
arttirmak, Birlesmis Milletler Deniz Hukuku Sozlesmesi 1982 (“UNCLOS”
ya da “Sozlesme”)® ile uyumlu etkili SA ya da diizenlemeler
gerceklestirmek ve bolgedeki devletlerin taraf olduklari bir dizi s6zlesme
ve protokoli uygulama islevine sahip olacaktir. Bu sozlesmeler
sunlardir: Denizde Seyir Giivenligine Kars: Yasadisi Eylemlerin Onlen-
mesine Dair Sozlesme, Kita Sahanlhiginda Bulunan Sabit Platformlarin
Giivenligine Karsi Yasadisi Eylemlerin Onlenmesine Dair Protokol 1988
ve 1988 ve 2005 (“SUA Sozlesmesi”)® protokolleri, Birlesmis Milletler
Stmirasan Orgitli Suclarla Miicadele Sozlesmesi (UNOC) 1988 ve

8 Metin ve ayrintilar i¢in bkz. <https://www.un.org/depts/los/convention_agreements/
texts/unclos/ unclos_e.pdf> (erisim tarihi: 12/12/2019).

Metin  ve ayrintilar i¢in  bkz. <www.imo.org/en/About/Conventions/ListOf
Conventions/Pages/SUA-Treaties.aspx> (erisim tarihi: 31/12/2019).

10 Metin ve ayrmtilar i¢in bkz. <https://www.unodc.org/unodc/en/organized-crime/
intro/ UNTOC. htmlUNOC> (erisim tarihi: 30/12/2019).
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diger iliskili s6zlesmeler. Temelde uyusturucu kagakeiligi ve yasa disi
balik¢ilikla miicadele etmekte kullanilan SA’lar uzun siren kolluk faali-
yetleri engelini ve uluslararasi deniz siirlarindaki ayrintili prosedirleri
ortadan kaldirmak ve kagakgilarin ve diger 6rgutlli deniz suglularinin
yasa dig1 faaliyetleri icin ortak karasularimni istismar etmelerini 6nlemek-
tir. Ancak asagida da agikga goriilecegi gibi deney durumun boyle olma-
digim1 ortaya koymustur. Kanada gibi ABD’nin yakin kulturel-yasal
benzerliklere sahip oldugu bdlgelerde, Karayip ve Pasifik adalar1 gibi
daha onceden anlasmalari, ekonomik egemenligi, siyasi etkisi ve diplo-

matik etkileri oldugu bélgelerde bu diizenlemeler basarili olmustur'?.
B) BARIZ DEZAVANTAIJLAR

1- ABD Yarg Yetkisinin Ulkesi Disinda Uygulanmasim

Arttirtyor mu?

ABD’nin daha onceki deneyimleriyle kdltiirel baglarinin zayif ya da
benzemez oldugu, ABD’nin diplomatik etkilerinin kisitli oldugu ya da
hicbir etkisinin olmadigi Giineydogu Asya ve Hint Okyanusu’ndaki du-
rum birbirinden farklidir. Onde gelen sorunlardan biri Hint Okyanu-
su’nun uzak bolgelerinin ve Giineydogu Asya uluslarinin ABD’nin yargi
yetkisinin (lkesi disinda uygulanmasima gosterdigi direnctir. Ulkedisilik,
ABD vatandaglarinin genellikle diplomatik muzakerelerle ama ayni1 anda

ABD yasalarinin sinirlarinin 0tesinde isletilmesi yoluyla yerel yargidan

11 LT Katie Braynard and Levi Read, “Shiprider program proves key to successful law

enforcement on Great Lakes”; <https://coastguard.dodlive.mil/2015/05/shiprider-
program-proves-key-to-success ful-law-enforcement-on-great-lakes/> (erisim tarihi:
18/12/2019).
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ayr1 tutulmalart durumudur. Ulkedisilik hakki kapsaminda vatandaslara
bir baska Ulkenin vatandaslarin tabii oldugu kovusturmalarda dokunul-
mazlik hakk: verilmektedir; bircok durumda yabanci Ulke vatandasi ken-
di Glkesinin yasa ve mahkemelerine gére yargilanmaktadir!?2, ABD’nin
cografi yakinligi Karayip ve Pasifik ada devletlerini ABD’nin yasalarini
bolgesel olarak uygulamasina ve Federal Sorusturma Birosu (FBI) ve
diger kolluk kuvveti birimlerini kullanmasina boyun egmeye zorlayacak
kadar guglidur. Dahasi, uyusturucuyla ilgili olmayan izleme operasyon-
larina uyarlama ya da genisletme girisimleri sorunludur. Sonug olarak,
bu sistemi Giineydogu Asya ve Kuzeybati Hint Okyanusu’unda basarisiz
olmasindaki etmenlerden biri sistemin acik eksiklikleridir, yani ulusal
egemenlige kars: tehditleri, kanun uygulayicilarina yonelik yukiamlalik
tehditleri, ABD yasalarinin ve kurumlarinin Ulkesi disinda uygulanmasi
girisimleri ve ABD’nin zorbalik ve yeni-somirgeci ge¢misidir. Tarihsel
gelisimine bakildiginda, sistem temel olarak bireylere uygulanmaktadir
cunkd yarg yetkisinin tlke Uzerinde degil de insan lzerinde etkili oldu-
gu iddia edilir.
2- Kuguk Devletlerin Egemenligi Asiniyor mu?

Karayip ve Pasifik devletleri kerhen de olsa uyusturucu ve YUKB ile
mucadeleyle siirli SA operasyonlarina boyun egmislerdir. ABD’nin bu
sistemi yasa dis1 gO¢, insan kacak¢iligi ve deniz terérizmiyle iliskili ola-

rak temel dis politikaya doniistiirme girisimi direnisle karsilasmistir. Bu

2 Ulkedisih@mn tarihgesi, sorunlari ve gelecek &ngériileri bkz. <www.mfa.go.th/
main/en/ organize/ 1085/19297-The-Elimination-of-Extraterritoriality.html> (erisim
tarihi: 31/12/2019).
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sistemi s0z konusu ulkelerin karasulari, bitisik bolgeleri, miinhasir eko-
nomik boélgeleri (MEB) ve kita sahanliklari icinde ya da yakininda ger-
¢eklestirmek egemenligin ihlali, ulusal yargi yetkisinin inkar1 ve ABD
yasalarinin ve yeni-koloniciligin tilkedisiligina izin vermek olarak kabul
gormektedir. Asagida da goriilecegi gibi, kendi vatandaslar1 tarafindan
dava edilmek, vatandaslarin ulusal olarak korunmasmin terkedilmesi,
ABD’nin zorlamasi, Kirli isler cevirme ve kendi karasulari/bitisik bolge-
si/MEB’i icinde yargi yetkisi tartismasini yeniden alevlendirmek gibi
bircok tehlikeyi de barindirmaktadir. Vatandaslarindan ve kuruluslarin-
dan gelen sert elestiriler ilgili hiikimetlerin ABD ile SA’larin uygulan-
mas1 i¢in protokol ve prosedurleri gdzden gegirmesini saglamistir. Bur-
daki s6z konusu olay uyusturucu kagirdiklarindan siiphelenilen Jamaika
vatandaglarinin (balik¢ilar) tutuklanma ve koti muamele gérme iddiala-
ridir. ABD’nin diger ada Ulkeleri dezavantajli sartlarla SA imzalamaya
zorladigi bagka 6rnekler de mevcuttur. ABD’nin SA’lart imzalatmak igin
gl¢ kullanma, yabanci yardim programlarinin azaltilmasi ya da kaldiril-
masi gibi tehditleri kullandig: iddia edilmistir. Dolayisiyla, bu diizenle-
menin ABD’ye ya da ABD tarafindan diisman kabul edilen Kiiba, Vene-
zuela ve bunlarla iligkili rejimlerle gecerli olmamasi sasirtict degildir.
Boyle bir SA kapsaminda Jamaika hukimeti, 2017°de ABD Sahil Gu-
venlik kuvvetleri tarafindan Hawai karasularinda gozaltina alinan bes
Jamaikali balikginim birincil yargilamasindan feragat etmistir'®. Bu kisi-

lerden dordi ABD Sahil Guvenlik kuvvetlerine gozaltina alinma ve tu-

13 Anna C. Pratt (al) and Jessica Templeman (a2) “Jurisdiction, Sovereignties and

Akwesasne: Shiprider and the Re-Crafting of Canada-US Cross-Border Maritime
Law Enforcement”:[26] Cambridge University Press-Online: 27 December 2018
<https://doi.org/10.1017/cls.2018.> (erigim tarihi: 17/12/2019).
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tuklanmalarina miteakip koti muamele nedeniyle dava agmislardir. Da-

va ABD ve Jamaika hikimetlerini sikintiya sokmustur.
3- Sivil Ozgiirliiklere ve insan Haklarina Tehdit mi?

Yukaridaki kétiiye kullanma iddialar1 Amerikan Sivil Ozgurlukler Birli-
gi’ni de (ACLU) iceren dana genis bir durum halini almistir. ACLU bu
kisilere yasal temsil saglamay1 kabul etmistir ve konu artik ABD’deki
bir mahkemeye taginmistir. New Kingston’daki ofisindeki bir basin top-
lantisinda konuyu duyuran bir Jamaika hiikiimet gérevlisi** Jamaika va-
tandaglarinin insanca muamele gordiklerinden ve temel haklarinin goze-
tildiginden emin olmak igin bir gézden gecirme yapilacagini belirtmistir.
“Jamaika Huklmetinin birincil yarg: yetkisinden feragat etmesi, vatan-
daglarinin insanca muamele gérmesinden feragat ettigi anlamina gelme-
mektedir. Gozden kacan bosluklarin olmadigindan ve eger varsa bunla-
rin giderildiginden emin olmak igin stireci gozden gegirmek konusunda
kararliy1z.”*® Sisteme yonelik elestiriler, balik¢ilar tarafindan acilan da-
vanin SA’larin uygulanmasinda 6nemli bir donim noktasi oldugunu
belirterek Jamaika Hukiimetinin vatandaslarinin temel hak ve 6zgurlik-
lerinin korunmasi ve iyilestirilmesi konusunu ciddiye almadigina dikkat
cekmektedir. Sirec icinde ABD feragatnameler yoluyla SA ortaklar
olan diger ulkelerin ve bunlarin vatandaslarini degil kendi vatandaslarini

koruma ve kendi ¢ikarlarin1 glivenceye alma konularina daha ¢ok 6zen

14 Bayan Johnson Smith, Jamaika Dis Iliskiler ve Dis Ticaret Bakani, Saygideger

Senatdér Kamina Johnson Smith. Roportaj Jamaican Observer 25 Haziran, bkz.
<www.jamaicaobserver.com/editorial/as-we-review-the-shiprider-agreement-
_171122?profile=1100> (erigim tarihi: 28/12/2019).

5 Age.
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gostermistir. Bu iddialar dogrultusunda SA’larin ulusal yarg: yetkilerine

tehdit olusturdugu elestirisi yapilmistir.
4- Ulusal Yarg Yetkisine Tehditler

Bir Guyana hukumet gorevlisi su sikayette bulunmaktadir: “Ortak tlke-
lerle uluslararasi insan haklari yasalarina baglilik temelinde isbirligi ya-
parken, ACLU davasinda ortaya konan endiselere yanit vermek igin pro-
tokollere ve prosedirlerimize hangi sure¢ ve hukimlerin eklenebilecegi
konusunu etkin bir bigimde ele aliyoruz.”*® Bu nedenlerden 6tiirii Guya-
na duzenlemeye katilma konusunda isteksizdi. Dort yil stiren yogun bir
ABD baskist sonucunda Guyana ABD yetkililerinin siipheli uyusturucu
kagakgilarimi kendi ulusal karasularinda ve hava sahasinda kovalamasina
izin veren bir antlasmay1 imzalayan diger 23 llkeye katildi. ABD Uyus-
turucuyla Mucadele Dairesi (DEA) gorevlilerinin gerekli izin almadan
ve yerel bir shiprider ya da kolluk kuvveti gorevlisi olmadan herhangi
bir tutuklama yapmak icin dyle ya da boyle tlkesine gireceginden endise

eden Guyana boélgedeki énemli anlasmazliklardan biriydi.

Ancak'’ ABD ile SA’nin imzalanmasindan sonra Guyanali bir bakan
acil durumlarda parlamentonun onaymin gerekli olmayacagini sdylemis-
tir. Yetkililer antlagmanin imzalanmasi sirasinda en iyi diplomatik yuzle-
rini takinmislar ve her iki hiikiimetin de enerjilerini ve kaynaklarini tlke-

lerinin uyusturucuyla miicadele kapasitelerini guclendirmek igin kulla-

6 Bkz. UNODC, Ship riders: tackling Somali pirates at sea, bkz.
<https://www.unodc.org/ unodc/en/frontpage/ship-riders-tackling-somali-pirates-at-
sea.html> GEORGETOWN, 12 Nisan 2001 (IPS) (erisim tarihi: 13/11/2019).

17 A.g.e. (Hikimet sozciisti ve Savunma Bakani Roger Luncheon’a atif).
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nacaklarmi belirtmistir'®. Iste bu yiizden, uyusturucu kacake¢iligma karsi
miicadele Guyana’nin kendini adadig: bir uluslararas1 sorumlulukturt®.
Ancak Guyana’nin sonunda imza attig1 yillarda, Ulke ABD’yi santaja
girismekle suglamigtir. S6zgelimi, 2005 yilinda Hollanda’ya giden piring
yukll bir geminin aranmasi icin talep edilen ABD yardimi reddedilmis-
tir. Guvertede kokain bulunmus ve yerel yetkililer yakit tanklarinda ya
da gizli bolmelerde daha fazla yasa dis1 uyusturucu olup olmadigini
gobrmek icin su kesiminin altinda daha derinde arastirma yapmak ama-
ciyla yardim istemislerdir. Ulusal yarg: yetkisine yonelik tehdit suglama-

lar1 zorbalik ve yeni-somurgecilik iddialarina kadar varmaktadir.
5- Zorbalik ve Yeni Somurgecilik Cagrisimlari

Bu suglama yabanci sicile tescil edilmis bir geminin ABD’nin SA talebi
Guyana tarafindan onaylanana kadar uzunca bir siire bekletilmesiyle
iligkilidir. Malta sicilli M.V. New Charm adli gemi Georgetown Lima-
ninda aylarca beklemis ve yerel yetkililer ABD’nin reddetmesi karsisin-
da ne yapacaklarina karar vermeye calismislardir. Sonunda, Filipinli
miirettebati Serbest birakmislar ancak gemiyi tutmuslardir. Ancak, gemi
hichbir zaman tam olarak aranmamistir ¢iinkii Guyana gereken sorustur-
may1 ylritecek uzmanhga sahip degildir. Zamanm Igisleri Bakam
ABD’nin eylemlerini “santaj” olarak nitelendirmistir®®. Ancak, Guyana
kapittlasyonuyla, yani Shiprider Paktinin imzalanmasiyla birlikte, ben-

zer bir talebin reddedilmesi pek mumkun goriinmemektedir. Dahasi,

18 A.g.e. (ABD’nin yeni Guyana Biiyiikelgisi Ronald Godard’a atif).
19 A.g.e. (Luncheon).
20 A.g.e. (Saygideger Ronald Gajraj’a atif).
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Guyana kendi uyusturucuyla mucadele ajanlarini yetistirmek, gemileri
ve ucaklar1 aramak icin ileri teknoloji ekipmanlar kullanmak ve
ABD’nin Ug¢ devriye gemisini kullanmak konularinda fayda elde etmis-
tir. Yetkililer gemi sahibi olmak konusundaki endiselerin 2014 yilinda
her iki tarafin da kendi bolgelerinde oldugunu iddia ettigi zengin agik
deniz petrol yataklar1 Uzerinden komsusu Surinam’la neredeyse savasin
esigine gelen hukumetin Guyana Savunma Kuvvetlerini donatmay1 bir
oncelik olarak belirlemesinden kaynaklandigini sdylemistir. Guyana’ya
kiyasla Surinam kendi sularinda devriye goérevi sirdirmek amaciyla
sekiz modern gemi almak i¢in 49 milyon dolar harcamistir. Ancak, Gu-
yana’nin karsilagtirilabilir bir filosu yoktur ve Sahil Givenlik kuvvetleri
devriye gorevleri icin ticari balik¢ilik sirketinden bir trol gemisi kirala-

mak zorunda bile kalmustir.

IV. SA’LARIN DENiZ HAYDUTLUGUNA VE GEMILERE
KARSI SILAHLI SOYGUNLARA GECISi

A) HAYDUTLUGA GECISTE SORUNLAR

Uyusturucudan farkli olarak haydutluk uluslararasi bir sugtur ve herhan-
gi bir devlete siiphelileri agik denizde herhangi bir yerde tutuklama ve
kendi mahkemelerinde yargilama izni vermektedir?*. Dolayisiyla, bu
durum haydutlukla ve gemilere kars1 silahli soygunlarla micadelelerde
SA’lara ihtiyaci ortadan kaldirmaktadir. UNCLOS 100 ve 105 ila 107,
Maddeleri yoluyla taraf devletlere haydutlugun bastirilmasi ve tutuklama

yetkisi konusunda isbirligi yapmalar1 gorevini vermesine karsin, haydut-

2. UNCLOS madde 99.
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luga kars1t miicadele halad devam etmektedir. Somali haydutluguyla ilgili

sorunlar sunlardir:

(1) Somali kendi vatandaslarimi tutuklayamayan ve yargilayama-
yan ¢okmiis Ve islevsiz bir Ulkedir;

(2) Diuzenlemenin uygulanmasi uluslararasi bir su¢ olmayan ge-
milere kars1 silahli soygun eylemlerini kapsamayacaktir;

(3) Tutuklamay: yapan ve ¢ogunlukla Batili Glglere ait olan do-
nanmalar bazi nedenlerden 6tiirl siiphelileri tasimak ve kendi
mahkemelerinde yargilamak igin hazirlikli degildir??;

(4) Cogunlugu Dogu Afrika’da olmak tzere (hedeflenen yargila-
ma yerleri) tlkelerin kendi sorunlar1 ve 6ncelikleri vardir??,;

(5) Yukarida sozu edilen ulkeler kendi gulvenliklerini gozetmek-

tedir ve atik alan1 muamelesi gérmeye hazir degildir.

Sonug olarak, Ruanda ve Yugoslavya (Lahey) mahkemeleri gibi Mah-
kemeler, miisterek devriye operasyonlari, SA’lar ve siiphelilerin komsu
Arap ve Dogu Afrika Ulkelerine transferine ek olarak Arusha’da 6zel bir
uluslararas1 haydutluk mahkemesi kurmay: da igerecek farkli ¢oziimler
aranmigtir. En sonunda, BM Guvenlik Konseyi devletleri ve boélgesel
orgutleri baska Ulkelerden kolluk kuvvetleri gorevlilerini gemiye almak,
Birlesmis Milletler Guvenlik Konseyi kararlari, 6zellikle de 1851 (2008)
kapsamindaki operasyonlarda ele gegen kisilerin kovusturulmasi ve yar-

gilanmasini kolaylastirmak igin haydutlar1 gdzaltina almay isteyen ulke-

22 isteksizligin nedenleri giivenlik ve maliyeti de igermektedir, ancak gercek nedenler

stiphelilerin bu iilkelerden siyasi siginma talep etmeleri korkusudur.

2 Bunlar ekonomik yoksunluk, is giicii yoksunlugu ve diger donanma, yargi ve gii-

venlik gibi kaynaklardan yoksunlugu igermektedir.
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lerle 6zel antlasmalar imzalamalar1 ¢agris1 yapmustir®*. Ancak, BM ve
tutuklayan kuvvetlerin SA onerileri milliyetcilik, egemenlik ve anlagsma-
ya niyetli tlkelerin deniz kuvvetlerini uluslararast sorumluluktan kagin-
ma ve bu Ulkeleri (Dogu Afrika Ulkeleri) istenmeyen haydutluk siipheli-
leri icin bir atik alani olarak kullanma suglamalar1 gibi sorunlarla karsi-

lagmustir.

B) ALTERNATIF COZUMLER OLARAK ULUSLARARASI
ORGUTLER

BMGK bolgesel kapasiteyi Birlesmis Milletler Uyusturucu ve Sug Ofi-
si’nin yardimlariyla arttirmak, UNCLOS ile uyumlu ve etkili SA’lar
duzenlemek ve SUA 1988 sozlesmesini ve 1988 ve 2005 protokollerini,
UNTOC 2000 ve diger ilgili enstriimanlar1 uygulamak igin Somali agik-
larinda haydutluk ve denizde silahli soygun ile micadele eden bitin
devletleri ve bolgesel orgdtleri, bolgedeki haydutluk ve silahli soygun
olaylariyla ilgili bilgileri koordine edecek bir merkez kurmalar igin tes-
vik etmistir. Yasal sorunlar siiphelileri ve yarg: yetkisini (haydutluk da-
vasi) baglama ihtiyaci etrafinda sekillenirken, uygulama sorunlar1 6zel-
likle de Dogu Afrika ilkelerinin eksiklikleridir?®. Deney SA’lar1 diger
bolgelere genisletmeyi amaglamaktaydi, ancak Afrika bolgesinde yalniz-
ca biri basarili olmus, Somali projesi basarisizlikla sonuglanmistir. Di-

zenlemeyi temel amacindan saptiracagi ve ABD’nin (SA’larin kurucusu

2 BMGK Karar 1851 2008- oybirligiyle kabul edilmistir; SA’lara vurgu yapmasinin
temel nedeni SA’lar1 Karayip ve Pasifik bolgesinden Hint Okyanusu’na kaydirilma-
st isleminde ABD’nin sponsor olmasidir. Metin ve Ayrintilar icin bkz.
<unscr.com/en/resolutions/1851> (erisim tarihi 27/12/2019).

% Bkz. 22. dipnot.
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olarak) art niyetli oldugu seklinde yukarida da belirtilen dezavantajlar
nedeniyle ev sahibi Ulkeler tarafindan reddedilmistir. SA, Somali’yle
isbirligi yapan devletlerin ve komsu devletlerin savas gemilerine, hay-
dutluk eylemleri nedeniyle tutuklanan sorgulamak ve yargi streglerin
strdirmede yardimcr olmak icin bolgedeki devletlerden kolluk kuvveti

yetkililerinin binmesini saglayacaktir.

BMGK devletleri ve bolgesel orgdtleri baska ulkelerden kolluk kuvvetle-
ri gorevlilerini gemiye almak, Birlesmis Milletler Glvenlik Konseyi ka-
rarlari, 6zellikle de 1851 (2008) kapsamindaki operasyonlarda ele gecen
kisilerin Somali Federal Geg¢is Hiikiimeti’nden, Somali karasularinda
shiprider’ler yoluyla Gglncu bir Ulkenin yargisinin uygulanmasi igin
Onceden onay alindiktan sonra kovusturulmasi ve yargilanmasini kKolay-
lastirmak ve bu tlr antlasmalarin SUA S6zlesmesi’nin etkin bir bicimde
uygulanmasint zayiflatmamak ic¢in haydutlar1 gbzaltina almay: isteyen
ulkelerle 6zel antlagmalar imzalamalar1 ¢agrisi yapmustir. SA’lar haydut-
larin paylasilan sularda tutuklanmasinin 6nlindeki yasal engelleri asmak
icindir.

Dolayisiyla, blytyen haydutluk tehdidinin sonucu olarak, BMUSO, Af-
rika Boynuzu’ndaki haydutlar1 yakalamak, tutuklamak ve yargilamak
icin bir dizi 6nlem &nermistir. Bunlardan en acili, Afrika Boynuzu bol-
gesinden kolluk kuvvetleri gorevlilerin paylasilan sularda haydutlart
tutuklamak icin ‘shiprider’ olarak savas gemilerine ¢ikmalarini saglayan
uluslararasi antlagmalar olusturmaktir. BMGK/BMUSO, aslinda uyustu-
rucu kagakeilign ve yasa disi balikgilikla micadele igin kullanilan

SA’lar, uluslararasi deniz smirlarinda kolluk faaliyetleri engellerini orta-
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dan kaldirmak ve kagakgilarin ve diger suglarin yasa dist eylemleri igin
paylasilan karasularini lehlerine kullanmalarin1 engellemek icin tasar-
lanmistir. Uygulama Karayipler’de uyusturucu kagakgilariyla miicadele-
de basariyla uygulanmistir. 28 Aralik 2008 BMGK 18512° karariyla
onaylanan bu 6neri Afrika Boynuzu’nda giderek buytyen bir tehdit olan
haydutluga acil bir yanittir. Daha 6nceki Konsey kararlarinda oldugu
gibi, bu karar da kapasitesi olan devletleri, bolgesel ve uluslararasi 0r-
gutleri Somali agiklarindaki haydutluk ve denizde silahli soygun eylem-
leriyle aktif micadelede yer almaya cagirmaktadir. Bu Kkararla tutarl
bicimde 1846 (2008) karar1 ve uluslararasi hukuka uygun olarak donan-
ma gemilerinin ve askeri ucaklarin goérevlendirilmesi ve haydutluk ve
silahl1 soygun eyleminin gergeklestirilmesinde kullanilan ya da kullanil-

digindan siiphe edilen teknelerin, gemilerin, silahlarin ve diger ilgili

% SA’larla ilgili olarak Madde 3 ve Madde 5’te dngoriilen:

3. BMGK devletleri ve bolgesel orgiitleri bagka tilkelerden kolluk kuvvetleri gorevli-
lerini gemiye almak, Birlesmis Milletler Giivenlik Konseyi kararlari, 6zellikle de
1851 (2008) kapsamindaki operasyonlarda ele gegen kisilerin Somali Federal Gegis
Hiikiimeti’nden, Somali karasularinda shiprider’ler yoluyla iigiincii bir iilkenin yar-
gisinin uygulanmasi igin énceden onay alindiktan sonra kovusturulmasi ve yargi-
lanmasini kolaylagtirmak ve bu tiir antlagmalarin SUA s6zlesmesinin etkin bir bi-
¢imde uygulanmasini zayiflatmamak icin haydutlar1 gézaltina almayi isteyen iilke-
lerle 6zel antlagmalar imzalamalar1 ¢agrisi yapmistir. SA’lar haydutlarin paylasilan
sularda tutuklanmasinin 6niindeki yasal engelleri agmak i¢indir.

5. BMGK bdlgesel kapasiteyi Birlesmis Milletler Uyusturucu ve Sug Ofisi’nin yar-
dimlariyla arttirmak, UNCLOS ile uyumlu ve etkili SA’lar diizenlemek ve SUA
1988 sozlesmesini ve 1988 ve 2005 protokollerini, UNTOC 2000 ve diger ilgili
enstriimanlar1 uygulamak i¢in Somali agiklarinda haydutluk ve denizde silahli soy-
gun ile micadele eden bdtlin devletleri ve bolgesel rgutleri, bélgedeki haydutluk
ve silahl1 soygun olaylariyla ilgili bilgileri koordine edecek bir merkez kurmalar1
i¢in tesvik etmistir;
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ekipmanin ele gecirilmesi ve imhas1 kapasitesine sahip tlkeler ve orgut-

lere gagr1 yapilmistir?’.
C) ADAPTASYON VE OPERASYONEL SORUNLAR

2008 yilinda Somalili haydutlarca gemilere yapilan neredeyse 100 saldiri
rapor edilmistir ve bOylece Somali’nin haydutluk igin bir Greme alam
oldugu agikliga kavusmustur. Hukimetin dagilmasi hukuk sisteminin
tamamen ¢okmesiyle sonuglanmig ve Ulkenin yakin gelecekte isleyen bir
idari hukuk sistemi kurabilecegine iliskin ¢ok az umut vardir. SA’larin
haydutlar1 tutuklamak ve yargilamak icin bdlgedeki mevcut ve isleyen
ceza hukuku sistemlerini kullanacagi umulmustur. BMUSO s0zcusi
sunlar1 eklemistir; “eger haydutlar1 yargi 6nline getireceksek, haydutluk
ve smir asan Orgutll suclara iliskin mevcut uluslararasi anlasmalarin
yerinde ve isler oldugu komsu devletleri isin icine katmaliy1z.”? Dolayi-
styla, 0zel bir antlasma kapsaminda, bir SA bir haydutu kendi Ulkesi
adna tutuklamak ve yargilanmak (izere kendi tlkesine gondermek igin
sOzgelimi Cibuti, Kenya, Morityus, Seyseller, Tanzanya ya da Yemen
gibi Ulkelerden kolluk kuvveti gorevlisinin Somali kiyilarindaki bir sa-

vas gemisine katilmasini saglayacagi umulmustur.

21" Bkz. <unscr.com/en/resolutions/1846> (erisim tarihi: 21/11/2019); Somali politika-
styla ilgili diger BMGK kararlarindan bazilar1 sunlardir: 1814 (2008), 1816 (2008),
1838 (2008), 1844 (2008), 1846 (2008), 1851 (2008), 1897 (2009), 1918 (2010),
1950 (2010), 1976 (2011), 2015 (2011), 2020 (2011), 2077 (2012) 2125 (2013),
2184 (2014), 2246 (2015), ve 2316 (2016) ve 2383 (2017), ayn1 zamanda Baskan’in
25 Agustos 2010 tarihli ifadesi (S/PRST/2010/16) ve 19 Kasim 2012 tarihli
(S/PRST/2012/24) ifadesi.

2 |bid.
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Her ne kadar SA’lar denizdeki haydutlarla micadelede iyilestirici ey-
lemler olsa da, bunlar Afrika Boynuzu’ndaki sorun i¢in kalici, uzun so-
luklu ¢6zumler degildir. Bu sorun etkilenen tlkelerin haydutluk davala-
rin1 etkin bir bigcimde kovusturabilmeleri ve yargilayabilmelerini sagla-
mak amaciyla bolgesel ceza hukuku sistemi kapasitelerine daha buyuk
ve slrdaralebilir yatirnm gerektirmektedir. BMUSO’nun gdzetimindeki
BMSOS, bircok haydutluk ve gemilere kars: silahli soygun ve bunlara
eslik eden suclarla miicadele igin uluslararasi isbirligine dair gugli hi-
kimler ileri sirmektedir ve BMUSO, bu sucun ileride de ele alinabilme-
si icin Glkelere hukuk sistemlerini gliglendirmede yardimci olabilir. S6z-
lesme ve iki ek protokol?® bircok haydutluk ve gemilere karsi silahli
soygun ve bunlara eslik eden suclarla micadele icin uluslararasi isbirli-
gine dair gucli hukdmler ileri surmektedir ve BMUSO bu sugun ileride
de ele alinabilmesi igin devletlere hukuk sistemlerini guclendirmede
yardimci olabilir. Sonug olarak SA diisiincesi terk edildi ve alternatif

dizenlemeler yapildi.
V. ULUSAL VE ULUSLARARASI ICTIHAT HUKUKUNA ETKISi

A)SA’LARA ALTERNATIF OLARAK AKTARIM
ANTLASMALARI VE MZ’LER

Yukarida da belirtildigi gibi alternatiflerden biri Uluslararas1 Ceza Mah-

kemesine, Onceki Yugoslavya Mahkemesine (Lahey) ve Ruanda Mah-

2 Insan Ticaretini, Ozellikle Kadin ve Cocuk Ticaretini Onleme, Durdurma ve Ceza-

landirmaya {liskin BM Protokolii ve Kara, Deniz ve Hava Yoluyla Go¢men Kacak-
ciligina Karst Protokol-bkz. <https://www.unodc.org/unodc/en/human-trafficking/
index.html?ref=menuside> (erisim tarihi: 10/12/2019).
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kemesine ek olarak Arusha’da Uluslararast1 Haydutluk Mahkemesinin
olusturulmasiydi. Bu birgok devlet tarafindan reddedilmistir. Buradaki
sorun hemen hemen Karayip ve Pasifik Ulkelerine benzer sekilde devriye
atmak ve tutuklamak igcin donanma kapasitesinin olmamasi, yeterli yargi
altyapisinin olmamasi ve yeterli sayida yargi mensubunun olmamasidir.
Bu durumun sonuglari siiphelilerin ABD’ye teslim edildigi Karayip ve
Pasifik’teki deneyimlerin tam tersi olmus, ABD ve diger devriye gezen
ulkeler siiphelileri yerel yargiya teslim etmislerdir. Buradaki amag, ship-
rider’in yalnizca siipheli ve yerel yargi arasinda bag olusturmak igin ali-
koymasina izin verecek sekilde kismi bir amagtir. Bu nedenle, SA yerine
Kenya, Seyseller ve ABD, BK, Danimarka ve AB arasinda Cok-yonli ve
Ikili MZ’ler ve Antlasmalar ortaya ¢ikmustir. Diger yandan, AB ile Ken-
ya, Morityus ve Seyseller arasinda ¢ok-yonll antlagmalar ortaya ¢ikmis
ve daha sonra bu Ulkelerle Somali arasinda Ulkeye geri gonderme ant-
lagsmalar1 imzalanmigtir. Dolayisiyla, Ozellikle devriye gezen baslica
ulkelerin SA’lar1 6zellikle de Kuzey Bati Hint Okyanusu bdlgesinde
yiriirlige koymadaki basarisizliklarindan sonra, alternatifler ivedilikle
diisiiniilmeliydi. Bunun sonucunda da bolgedeki ulkeler ve ABD¥,
BK3!, AB*? ve dzellikle Kenya®, Morityus®* ve Seseller® gibi diger giic-

% Bkz. 32-33 nolu dipnotlar.

31 BK Kenya, Morityus ve Seysellerle benzer antlagmalar imzalamistir bkz. 33 nolu
dipnot.

32 Avrupa Birligi Yonetimindeki Donanma Kuvvetleri (EUNAVFOR) tarafindan
alikonan ve Haydutluk Eylemlerine Karistigindan Siiphe Edilen Kisiler ile EUNA-
VFOR Tasarrufunda Bulunan El Konmus Mallarin EUNAVFOR’dan Kenya’ya
Aktarim Kosullar1 ve Yollart ve Bunlarin Aktarimdan Sonra Gorecekleri Muamele
hakkinda AB ve Kenya hiikiimeti arasindaki yazigmalar, 2009 O.J. (L 79) 49-59
[bundan sonra AB-Kenya Aktarim Antlasmasi]. 120.
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lerle Ikili ve Cok-yonli Aktarim Antlagmalar: (AA) ve MZ’ler imzalan-
mustir. Bu AA ve MZ’ler UNCLOS ilkelerini ve siiphelilerin temel hak

ve O0zgurliklerini koruyan uluslararasi sézlesmeleri icermektedir.

B) SA’LARIN ULUSAL VE ULUSLARARASI ICTIHAT
UZERINDEKI ETKISI

SA’larin uygun oldugu bitin suglarin aksine, haydutluk oldukca degi-
siktir. Haydutluk, batiin devletlere isbirligi yapma ve durumu ortadan
kaldirma sorumlulugu yiikleyen uluslararas1 bir su¢tur. UNCLOS Madde
100’de de yer verildigi gibi, bu su¢ ayrica butlin devletlere siiphelileri
acik denizlerde tutuklama ve kendi ulusal mahkemelerinde yargilama
hakkini dogrudan ve kendiliginden vermektedir. Bu Kuzeybat1 Hint Ok-

yanusu’nda haydutlugu bastirmak igin katkida bulunan bitun deniz kuv-

3 Bkz. Sozgelimi Bati Hint Okyanusu, Aden Kérfezi ve Kizildeniz’de Haydutluk
Stiphelileri ve Ele Gegirilen Mallerin Aktarim Kosullar1 i¢in Mutabakat Zapti,
ABD-Kenya (16 Ocak 2009) (yazar ile goriisme) [bundan sonra ABD-Kenya Akta-
rim Antlagmasi].

% Bkz., ‘Morityus’la Haydutluk Antlasmasinin Imzalanmasi’, GOV.UK (8 Haziran
2012), <https://www.gov.uk/government/news/signing-of-piracy-agreement-with-
mauritius>, (erigim tarihi: 13/12/2019); Avrupa Birligi ve Morityus Cumhuriyeti a-
rasinda Haydutluk Siiphelilerinin ve Ilgili E1 Konmus Mallarmm AB Ydnetimindeki
Donanma Kuvvetlerinden Morityus Cumhuriyerine Aktarimi ve Haydutluk Siiphe-
lilerinin Aktarimdan Sonraki Sartlari, (2011 O.J. (L 254) 3. 119) (erisim tarihi:
16/12/2019).

%5 BK-Seyseller isbirligi icin bkz.: International cooperation between Seychelles, UK
and Denmark takes tough stance on piracy, International cooperation between
Seychelles, UK and Denmark takes tough stance on piracy,
<https://www.breakingtravelnews.com/news/article/international-cooperation-
between-seychelles-uk-and-denmark-takes-tough-sta/> (erisim tarihi: 19/11/2019);
ayrica bkz. Ademuni-Odeke:“Jurisdiction by Agreements Over Foreign Pirates in
Domestic Courts: In Re Mohamud Mohamed Dashi and 8 others”, University of
San Francisco Maritime Law Journal, 2011-2012, Vol. 24, No.1, pp.35-64.,12;
Ademuni-Odeke: “Somali Piracy: the missing link in jurisdiction over foreign pira-
tes under international law” Journal of International Maritime Law, Vol.17
No.pp.1-26, 2011.
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vetleri icin gegerlidir. SA’lar yargi yetkisinin temel ilkelerini, faile gore
sahsilik®®, magdura gore sahsilik, koruma ve evrensellik, ortadan kal-
dirmay1 amagladigindan, bu durum SA’lar1 gecersiz kilacaktir. Ancak,
yukarida s6zl edilen glcler farkli nedenlerle bu zorlugu Ustlenmekte
isteksiz davranmiglardir. Bunun yerine, SA’lara ¢ok az ihtiya¢ oldugu
durumlarda, SA’larin uluslararasi ylkumliluklerden kagma araci olma-
s yeglemislerdir. Karayip ve Pasifik disindaki bolgelere genisletilmesi
basarisiz olsa da SA’lar yargi birokrasisini ve dolayisiyla gatigmalari

baypas ederek uluslararasi ceza igtihatini gelistirmistir.

Burada goze ¢arpan temel konu devletlerin vatandaslar1 Gzerindeki yargi

yetkisi ve mumkin oldugu durumlarda Ulkelerin kendi vatandaslarini

37

korumalaridir. Sonugta, Nottebohm Davasinin®’ ardindan saldirgan ve

% (Vatansiz deniz haydutlar1 ve bayrak devleti yarg yetkisini igermektedir); miilkilik
ilkesi (karasular1 devleti, liman devleti, kiy1 devleti ve kita sahanligi/MEB dahil);
magdura gore sahsilikilkesi; koruma ilkesi; evrensellik ilkesi (evrensel suglar ve il-
kedisilik).

37 Nottebohm Davasi (Lihtenstayn v. Guatemala) [1955] ICJ 1 Uluslararas: Adalet
Divani’nda goriilen 1955 davasimnin tam adidir. Lihtenstayn, Friedrich Notte-
bohm’un Guatemala tarafindan Lihtenstayn vatandasi olarak taninmaya zorlanmasi
icin bir mahkeme karar1 talep etmistir. Mahkeme yargi yetkisinin dogmasi igin dev-
let ile birey arasinda gercek bag olmasi gerektigine karar vermistir. Bu durumda
Lihtenstayn, Guatemala hiikiimetinin bir Lihtenstayn vatandasi olan Friedrich Not-
tebohm’a uluslararasi hukuka aykiri muamele ettigi gerekgesiyle iade ve tazminat
talep etmistir. Guatemala Mahkeme’nin yargi yetkisine itiraz etmistir; ancak Mah-
keme 18 Kasim 1953°teki durugsmada itirazi reddetmistir. 6 Kasim 1955’teki ikinci
durugsmada Mahkeme Bay Nottebohm’un uyrugu konusunda Lihtenstayn’in iddia-
sinin kabul edilemez olduguna karar vermigtir. 1905’te Guatemala’ya yerlesen ve
orada ikamet etmeye devam eden bir Alman vatandasi olan Bay Nottebohm hak-
kinda bir devlete uluslararasi bir sav ileri siirme hakkimi saglayan sey bir Devletle
bir birey arasindaki vatandaslik bagidir. Ekim 1939°da — ikinci Diinya Savasi’nin
baglamasindan sonra — Avrupa seyahati sirasinda Lihtenstayn vatandaghigini almig
ve 1940°ta Guatemala’ya geri donmiis ve 1943°te savas tedbirleri nedeniyle sinir
dis1 edilene kadar meslegini icra etmistir. Uluslararasi u¢aktayken, vatandaglik hak-
kinin diger devletlerce taninmasi yalnizca bireyle vatandashgi saglayan devlet ara-
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yarg1 yetkisi arasinda bir bag olmalidir. Bu durum ayn1 zamanda Cenev-
re A¢ik Deniz Sozlesmesi 1958 5(1)% Maddesinin ve UNCLOS 91(1)%®

Maddesinin ve 1986 Birlesmis Milletler Gemilerin Tescil Sartlar1 S6z-

lesmesi’nin®® yorumlanmasiyla ortaya ¢ikan IMO Davasinin

. Hziini

olusturmaktadir. Bu durum Somali haydutlugunda yasanan ikilemdir,

38

39

40

41

42

sinda gergek bir bag oldugu durumlarda gecerlidir. Ancak Bay Nottebohm’un va-
tandaslig1 daha once Lihtenstany’la herhangi bir gercek baga dayanmamaktadir ve
vatandagliga kabuliin tek gerekcesi savag zamaninda tarafsiz bir vatandag statiisiinii
kazanmasidir. Bu nedenlerden dolayr Lihtenstayn’in bu davaya karigma ve Bay
Nottebohm adina Guatemala’ya kars1 uluslararasi bir iddia ortaya koyma hakk1 yoktur.

1962°de yiiriirliige giren 1958 Cenevre Agik Deniz Sozlesmesinin 5(1) maddesi
“Devlet, idari, teknik ve sosyal meselelerde bayragini tasiyan gemi iizerinde etkin
sekilde yetki ve kontrol icra etmelidir” hiikmiinii icermektedir. Diger hiikiimler
i¢inde su hiikiim 6nemlidir “Devlet ile gemi arasinda gergek bir bagin olmasi gere-
kir; 6zellikle Devlet, idari, teknik ve sosyal meselelerde bayragini tasiyan gemi {ize-
rinde etkin gekilde yetki ve kontrol icra etmelidir”.

UNCLOStaki 6zdes hiikiim Cenevre S6zlesmesinin gergek bag ilkesiyle ilgili 5(1)
maddesinin yerine gegmistir.

Gergek bag gereklilikleri ve sicil kaydinda bulunan gemiler i¢in etkin bayrak devle-
ti denetimine ilisgkin UNCLOS hiikiimlerini destekler. S6zlesmenin amaglart 1.
Maddede yer almaktadir: “Bir devlet ve o devletin bayragini tagiyan gemiler arasin-
daki gercek bagi kurmak ya da gerektigi durumlarda giiglendirmek amaciyla ve ar-
matdr ve operatorlerin taninmasi ve sorumlu tutulabilmesi igin oldugu kadar idari,
teknik, ekonomik ve toplumsal meseleler bakimindan bu tiir gemiler iizerinde o
devletin yargi yetkisini ve denetimini etkin bir bigimde gergeklestirebilmek igin,
s6z konusu bayrak devleti bu Sozlesmede yer alan hiikiimleri uygulayacaktir.”.
Resmi metin igin bkz. <https://unctad.org/en /PublicationsLibrary/tdrsconf23_
en.pdf>, (erisim tarihi: 29/12/2019).

Bkz. Ademuni-Odeke, “From the “Constitution of the Maritime Safety Committee”
to the “Constitution of the Council”: Will the IMCO Experience Repeat Itself at the
IMO Nearly Fifty Years On? The Juridical Politics of an International Organiza-
tion” Texas International Law Journal, Vol. 43, 55; Ademuni-Odeke; “Jurisdiction
by Agreements Over Foreign Pirates in Domestic Courts: In Re Mohamud Moha-
med Dashi and 8 others”, University of San Francisco Maritime Law Journal, 2011-
2012, Vol. 24, No.1, pp.35-64.,12. Ademuni-Odeke: “Somali Piracy: the missing
link in jurisdiction over foreign pirates under international law” Journal of Interna-
tional Maritime Law Vol. 17, No. pp. 1-26, 2011.

Bkz., Ademuni-Odeke: “An Examination of the Bases for Criminal Jurisdiction

over Pirates Under International Law” Tulane Journal of International and Compa-
rative Law, Vol. 22 2014, pp. 305-339 at 322-326.
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Ancak SA’lar ulusal yarg: yetkisi altindaki sularda gergeklesen bir hay-
dutluk tiirii olan gemilere kars: silahli soygunlara®® uygulanmayacaktir.
Uluslararas1 ceza hukukunu gelistirmesine ek olarak, hem SA’lar hem de
bunun yerine konan antlasmalar (Aktarim Antlagmalar1) yerel mahkeme-
lerin uluslararas1 ceza hukukunu uygulama rollerini gelistirmistir. Bu
Ulkeler arasindaki SA ve AA’lar siipheliler ve ulusal yargilar1 arasinda
kurulan bagi gemilerinin bayragi yoluyla yenilemistir. Ayrica bu antlas-
malar bayrak devleti yargis1 ve uluslararas isbirligiyle iliskili UNCLOS

hikimlerini desteklemistir.
VI. SONUC

SA’lar 6zel amaglar (uyusturucu) ve belli bir bolge (Karayipler ve Pasi-
fik) igin gelistirilen basarili bir mekanizmanin iyi bir 6rnegidir. Ancak,
bunlar yalnizca belli bir bolge ve yasal gevre icin tasarlanmis basarili bir
mekanizma 6rnegidir. Diger bolgelere (Kuzey Amerika ve Pasifik), Gi-
neybati1 Asya (Cin), Bat1 Afrika ve ilgili alanlara yasa dis1 ticaret ve ba-
likgilik baglaminda genisletilmistir. Avantajlar1 ve dezavantajlart vardir.
Devletlerin kendiliginden yargilama hakkina sahip olmadigi kagakgilikla
miucadele gibi uluslararas1 olmayan suclara kars1 basarili gérinmektedir.
Bu acik basar1 ABD’nin cografi ve kiltlrel olarak yakin oldugu bolge-
lerle, ABD’nin diplomatik giiciiyle ve ekonomik santajin kolaylikla uy-
gulanabildigi boélgelerle iliskilendirilmektedir. Ancak, en dnemli engel
bu duzenlemeleri haydutluk gibi farkli nitelikleri ve 6zellikleri olan ve

4 IMO tarafindan yayimlanan Gemilere Karsi Silahli Soygun ayrintilari igin bkz.
<www.imo.org/en/OurWork/Security/PiracyArmedRobbery/Documents/MSC.1-
CIRC.1601.pdf->(erisim tarihi: 30/12/ 2019).
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her devletin kendiliginden tutuklama ve yerel mahkemelerinde yargila-
ma hakki bulunan uluslararas1 bir suca genisletilmesinin basarisiz olma-
sidir. Bu durum ayrica diinyanin belli bir bélgesi icin tasarlanan bir sis-
temin baska bir bolgeye aktarilmasindaki basarisizligir da temsil etmek-
tedir. Bunun 6niindeki en buyik engel de goérunur bir yeni-somdirgecilik
imaji, ABD’nin zorbalik sistemi ve ABD yasalarinin Ulke dis1 uygulama-
larina izin verme korkusudur. Géze carpan bir diger nokta da ulus ege-
menligini, kendi vatandaslarini, kiy1 bolgelerini ve karasularini yabanci
yargi yetkisinden koruma istegi ve daha gui¢siiz taraflarin vatandaslarinin
korunmasinin ihmal edilmesi korkusudur. Daha 6nce de belirtildigi gibi,
“Her ne kadar SA’lar denizdeki haydutlarla micadelede iyilestirici ey-
lemler olsa da, bunlar Afrika Boynuzu’ndaki sorun igin kalici, uzun so-
luklu ¢ozlimler degildir. Bu sorun etkilenen ulkelerin haydutluk davala-
rin1 etkin bir bicimde kovusturabilmeleri ve yargilayabilmelerini sagla-
mak amaciyla bolgesel ceza hukuku sistemi kapasitelerine daha blyuk

ve strdrdlebilir yatirrm gerektirmektedir’**,

Bu duyarlilik Dogu Afrika’da 6yle gucludir ki SA’lar yerine AA’lar ve
AA-MZ’leri kullanilmistir. Buna ek bir etmen de bolgede AA’larin ge-

reksinimlerini karsilayacak kaynaklarin ve altyapilarin bulunmayisidir.

4 UNODC’taki DG igin bkz. 14-18 nolu dipnotlar.
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