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York - Anvers Kurallar1 (YAK) (York - Antwerp Rules ‘YAR’), miisterek
avaryaya uygulanacak bazi temel kurallarin uluslararasi alanda ve diizeyde
birlestirilmesi ile miisterek avaryaya iliskin konular ve miisterek avaryadan
dogacak uyusmazliklar bakimindan yeknesakligin saglanmasi amaci ile
hazirlanmistir. Uluslararasi deniz ticareti hukuku i¢inde tamamen Ozel ve
kendine 6zgii nitelige sahip olan York — Anvers Kurallari, deniz ticareti
hukukunun uluslararasi alanda birlestirilmesi i¢in yapilan girigimler arasinda,
siyasi otoriteden bagimsiz olup, sadece gercek veya tiizel kisilerin tercih ve

anlagmasina bagli olmasindan dolay1 en fazla ragbeti gormiistiir.

York — Anvers Kurallari olusturuldugu giinden bugiine sik sik degistirilmis, son
halini ise York Anvers Kurallar1 2016 — York Antwerp Rules 2016 bashg ile
Comité Maritime International’in 3-6 Mayis 2016 giinlerinde New York’ta
yapilan 42. Konferansi’'nda, 6 Mayis 2016 giinii toplanan Assembly tarafindan
kabul edilen metin olusturmaktadir. Makalenin konusunu, 2016 Kurallari ile
getirilmis olan degisikler olusturmakta olup 6nemli bulunan hususlarda miisterek

avarya ile ilgili de agiklamalar yapilmstir.

Anahtar Kelimeler: Misterek Avarya, York-Anvers Kurallart “YAK’, Gegici
Tamirler, Kurtarma Ucreti, Barinma Limanindaki Giderler, Paylasmaya Katilan

Degerler, Nakit Teminatlarla ile Ilgili islemler.

ABSTRACT

York— Antwerp Rules (YAR) settled in order to combine some basic rules to apply
on general average on the international stage and level, and to maintain the

H  Hakem denetiminden gegmistir.
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uniformity between issues regarding general average and disputes over general
average. Between the attempts to unify maritime law in the international area,
York-Antwerp Rules which has a special and sui-generis place within the
international maritime law got the most in favour in that independent from political

authorities and merely depend on real or legal person’s preference and deal.

York — Antwerp Rules have been frequently updated since they were constituted,
and the final text was adopted by Comité Maritime International (CMI) General
Assembly that held on 6 May 2016 at 42" New York Conference which took
place between 3-6 May 2016 in New York. This article mainly focused on the
amendments which were brought by York — Antwerp Rules 2016, also some
statements were made about general average on the matters that were thought to
be essential.

Keywords: General Average, York - Antwerp Rules ‘YAR’, Temporary
Repairs, Salvage Remuneration, Expenses at Port of Refuge, Contributory
Values, Treatment Of Cash Deposits.

GIRIS

York-Anvers Kurallar1 (YAK) (York-Antwerp Rules ‘YAR”) uluslararasi deniz
ticareti hukuku i¢inde ve diizenleme konusu olan miisterek avarya gibi, tamamen
0zel ve kendine 6zgl (unique) bir nitelige ve hiiviyete sahiptir. Uygulanmasi
devlet otoritesine, devletlerin egemenlik haklarindan dogan kural koymak

yetkisine bagli degildir; sadece, (gergcek veya tiizel) kisilerin tercihine ve

anlagsmasina baglidir.

YAK, miisterek avaryaya uygulanacak bazi temel kurallarin uluslararasi alanda
ve diizeyde birlestirilmesini ve boylece miisterek avarya ile ilgili konularin ve
dolayisi ile de miisterek avaryadan dogacak uyusmazliklarin, belli bir ¢cercevede

de olsa, yeknesak kurallara tabi tutulmasini saglamak amaci ile hazirlanmustir.
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YAK uluslararasi konvansiyon niteliginde degildir, uluslararasi konvansiyon
niteliginde = olmadigindan, uygulanmast i¢in  devletlerin  onaylan
gerekmemektedir; sadece tagima sézlesmesinin taraflarinin ve riski iistlenmis
olan sigortacinin serbest iradelerine birakilmistir. Deniz Ticareti Hukuku’nun
uluslararasi alanda birlestirilmesi amaci ile yapilan girisimlerin i¢inde en biiyiik
ragbeti YAK gOrmiistiir.  Selmer bu hususu, siyasi otoritenin YAK.a

karismamasina baglamaktadir, ki kanaatimizce da haklidir?,

Miisterek avarya ile ilgili yeknesak kurallar hazirlanmasi i¢in ilk tesebbiis, 1860
yilinin Mayis ayinda, National Association for the Promotion of Social Science?
isimli kurulusun bagkaninin, basta Lloyd’s of London olmak fizere, gerek
Ingiltere’de ve gerekse de Avrupa’da bulunan denizcilik ile ilgili bir gok

kurulusa gondermis oldugu bir mektup ile yapilmustir®.

Bu ¢agr1 iizerine baglatilan ¢aligmalarin neticesinde, konu ile ilgili kurumlarin da
goriigleri alindiktan sonra 25 Eyliil 1860 tarihinde Glasgow’da toplanan ve ii¢
giin stiren konferansta kabul edilen onbir kural ile, -heniiz bu baslig1 tasimamakla

beraber- YAK.in ilk metni ortaya ¢ikmustir.

Bu konferansta miisterek avaryaya iliskin biitlin hususlarin diizenlenmesi
hedeflenmis olmadig1 gibi, miisterek avaryanin, denizcilik camiasinda kabiil
gormekte olan temel prensiplerinin degistirilmesi de diisliniilmemistir. Sadece,

uygulamada yeknesakligin saglanmasi ve bir oranda da gelisen sartlara intibak

Bu hiiviyeti bakimindan, AY m. 90’in konusunu teskil eden “Milletlerarasi Anlagsma”
niteliginde degildir ve ulusal yargi sistemimiz i¢inde uygulanmasi, TCBM tarafindan bir
kanunla uygun bulunmasina bagh degildir.

2 Selmer, K.: The Survival of General Average, Oslo 1958, s. 58.

1857 yilinda Londra’da Lord Brougham tarafindan kurulmus ve 1886 yilinda faaliyetine son
verilmistir.

Hudson & Harvey s6z konusu mektubun amacinin, su ciimlede ifadesini buldugunu séyler:
The system of general average is one which, to prevent confusion and injustice, pre-eminently
requires that the same principles should be acknowledged amongst the chief maritime nations.
Hudson, N. G. & Harvey, M. D.: The York-Antwerp Rules, 3rd ed., London 2010, s. 9.
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ettirilmesi  hedef alinmuistir®. 26 Eyliil 1864 tarihinde York’ta toplanan
konferansta, Glasgow Kararlari’nin iizerinde bazi degisiklikler yapilmis, 11

Kural kabul edilmis ve bunlar 1864 York Kurallar1 olarak yaymlanmistir.

Bir sonraki asama, daha sonra International Law Association adim1 alan
Association pour la Réforme et la Codification des lois des Nations tarafindan
30 Agustos 1877 tarihinde Anvers’te diizenlenen konferans olmustur.
Konferans’in sonunda York Kurallari’na 12. Kural ilave edilmis ve Kurallara
“York Anvers Kurallar1” adinin verilmesi kabil edilerek, metin “York Anvers

Kurallar1 1877 basgligi ile yayinlanmustir.

YAK, bilindigi lzere, daha sonra da sik sik degistirilmistir. Son hali ise,
ayrintilarin1 agagida incelemeye calisacagimiz, York Anvers Kurallar1 2016 -
York Antwerp Rules 2016 bashg: ile, Comité Maritime International’in 3-6
Mayis 2016 giinlerinde New York’ta yapilan 42. Konferansi’nda, 6 Mayis 2016

glinii toplanan Assembly tarafindan kabul edilen metindir.

Assembly, ayni1 zamanda Kurallar’a ek olarak kaleme alinan -baglayici niteligi
olmayan- York-Antwerp Rules, CMI Guidelines baglikli metni de onaylamistir.
Degisiklikler ve ilaveler, farkli kapsam ve igerikte olmak {izere, su Kurallar’da
yapilmigtir: Kural B - Kural E - Kural G - Kural VI - Kural X - Kural XI - Kural
XII - Kural X1V- Kural XVI - Kural XVII - Kural XIX - Kural XX - Kural XXI
- Kural XXII - Kural XXIII.

Goriilecegi gibi, bazi Kurallar tamamen degistirilmis, bazilarinda fikralara yer
degistirilmis, bazilarinda ise metne sadece bir veya birkag kelime ilave edilmis
veya degistirilmistir. YAK 2016 ile, YAK’1n hukuki niteliginde herhangi bir
degisiklik yapilmamistir. YAK 2016’nin uygulanmasi da YAK sisteminin

belirgin 6zelligine uygun olarak, gene taraflarin iradelerine bagl olacaktir.

5 Parks, A. L.: The Law and Practice of Marine Insurance and General Average, Maryland 1987, s. 487.
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Navlun sézlesmelerinde / konigsmentolarda yeni Kurallar’a yer verilmesi, dogal
olarak, biraz zaman alacaktir; dolayisi ile de daha uzun bir siire YAK 2004
uygulamada kalacaktir. Hatta taraflarin tercihlerine gore, daha eski tarihli
Kurallar’a atif yapilmig olan navlun s6zlesmeleri var ise, bunlarda kabil edilmis

bulunan Kurallar uygulanacaktir.

Tirk hukuku bakimindan ise, yeni Kurallar’im TTK. md. 1273 geregince
Tiirkge’ye terclime edilmesi icap etmektedir®. Ne var ki, sézlesme ile 2016 tarihli

York Anvers Kurallari’nin kabul edilmesine de engel yoktur.

Bu c¢alismamizda, miisterek avarya hakkinda agiklamalarda bulunmayacagiz’,
sadece 2016 Kurallar ile getirilmis olan degisiklikleri ele alacagiz. Mamafih,

onemli buldugumuz bazi hususlara da ayrica deginecegiz.

S6z konusu Kurallar’in Ingilizceleri ile birlikte Tiirkgelerini de yazacagiz.
Anlagilacag lizere, terclime tarafimiza aittir. Ancak, YAK 2004 versiyonunun
TTK.nin 1273. md. si uyarinca yapilmis olan terclimesini esas aldik,
degisiklikleri bu metin iizerinde gdsterdik ve bu vesile ile hatal1 olan ifadeleri de

diizeltmeye c¢alistik.
I. DEGISTIiRILEN KURALLAR
A) KURAL B

Romorkaj sdzlesmeleri ile ilgili hiitkiimler ilk olarak YAK 1994 ile konulmustur.
Uygulamada goriilen bazi yorum farklarin1 gidermek igin 2. fikrasinda da
degisiklik yapilmistir. Barinma limani masraflar1 hakkindaki tartigmalara son

verebilmek amaci ile de 3. fikraya eklenmistir:

6 Bu madde ile ilgili gériislerimiz igin bkz. Sozer, B.: Deniz Ticareti Hukuku, C. Il, Miisterek
Avaryalar, Catmalar, Kurtarma, Gemi Alacaklisi Hakk, [stanbul 2016, s. 60.

7 Miisterek avarya hakkinda ayrintili bilgi i¢in, bibliyografyada gosterilen ve dip notlarinda
deginilen eserlere bakilabilir.

DEHUKAMDER - Volume: 1/Issue: 1/Year: 2018, p. 77-104



82 SOZER

Rule B

2. If the vessels are in common peril and one is disconnected either to
increase the disconnecting vessel's safety alone, or the safety of all
vessels in the common maritime adventure, the disconnection will be a

general average act.

3. Where vessels involved in a common maritime adventure resort to a
port or place of refuge, allowances under these Rules may be made in
relation to each of the vessels. Subject to the provisions of paragraphs 3
and 4 of Rule G, allowances in general average shall cease at the time

that the common maritime adventure comes to an end.

Kural B

2. Gemilerin ortak tehlikeye maruz bulunduklari sirada bir tanesinin
baglantisi, sadece baglantiyi kesen geminin veya ortak deniz sergtizestine
atilmis olan battin gemilerin selametinin temini icin kesilirse, bu davranig

musterek avaryadir.

3. Ortak deniz serglizestine atiimig olan gemiler, bir barinma limanina veya
yerine girecek olursa, bu Kurallar uyarinca kabul edilecek harcamalar her
bir gemi igin uygulanabilir. G Kuralr'nin 3. ve 4. fikralarina bagli olmak sarti
ile, ortak deniz serglizestinin sona erdigi zamana kadarki sure iginde

yapilan harcamalar misterek avaryaya kabul edilir.

B) KURAL E

Bu Kural’da dispegin olanaklar 6l¢iisiinde ¢abuk yapilabilmesini temin amaci ile
baz1 degisiklikler yapilmustir. Ilave edilen 4. f., da garame paylarinin tesbitinde
kesinlik saglanmasi1 ve zaman kazanilmasi diisiiniilerek kaleme alinmustir.
Kural’in 1. fikrasinda degisiklik yapilmamustir. 2. ve. 3. fikralar degistirilmis ve
Kural’a 4. fikra eklenmistir.
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Rule E

2. Al parties to the common maritime adventure shall, as soon as
possible, supply particulars of value in respect of their contributory interest
and, if claiming in general average, shall give notice in writing to the
average adjuster of the loss or expense in respect of which they claim

contribution, and supply evidence in support thereof.

3. Failing notification, or if any party does not supply particulars in support
of a notified claim, within 12 months of the termination of the common
maritime adventure or payment of the expense, the average adjuster shall
be at liberty to estimate the extent of the allowance on the basis of the
information available to the adjuster. Particulars of value shall be provided
within 12 months of the termination of the common maritime adventure,
failing which the average adjuster shall be at liberty to estimate the
contributory value on the same basis. Such estimates shall be
communicated to the party in question in writing. Estimates may only be
challenged within two months of receipt of the communication and only on

the grounds that they are manifestly incorrect.

3. Any party to the common maritime adventure pursuing a recovery from
a third party in respect of sacrifice or expenditure claimed in general
average, shall so advise the average adjuster and, in the event that a
recovery is achieved, shall supply to the average adjuster full particulars

of the recovery within two months of receipt of the recovery.

Kural E

2. Ortak deniz sergiizestinin bitiin taraflari, mimkin olan en kisa sire
icinde avarya dispeggisine, katkida bulunacak menfaatlerinin degerleri
hakkinda ayrintili bilgi verecek ve msterek avarya talepleri var ise, talepte
bulunduklar kayip veya masraf hakkinda yazili beyanda bulunacaklar ve

destekleyici delillerini ibraz edeceklerdir.
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3. Iihbarda bulunulmaz ise veya taraflardan her hangi bir tanesi ortak deniz
serglizestinin bittigi veya masrafin yapildigi tarihten itibaren, 12 ay iginde
ihbarinin konusu olan talebini destekleyecek bilgileri vermez ise, avarya
dispeggisi 6demenin tutarini, elinde bulunan bilgilere gore serbestge
belirleyebilecektir. Degerlere ait ayrintilar ortak deniz sergiizestinin sona
erdigi tarihten itibaren 12 ay icinde temin edilecektir, aksi takdirde, avarya
dispecgisi  katkida bulunacak degerleri, ayni sekilde, serbestce
belirleyebilecektir. Bu gibi belirlemeler ilgili tarafa, yazili olarak iletilecektir.
Belirlemelere karsl, ancak yazili beyanin alindigi tarihten itibaren iki ay

iginde ve sadece agikca hatali olduklari gerekgesi ile itiraz edilebilir.

4. Ortak deniz sergiizestinin taraflarindan her hangi bir tanesi, misterek
avarya olarak talep ettigi fedakarlik veya masraf igin bir Gglncl kisiden
talepte bulunmakta ise, durumdan avarya dispecgisini haberdar edecektir
ve bir para aldi§l takdirde, iki ay iginde bunun hakkinda avarya

dispeggisine ayrintil bilgi verecektir.

C) KURAL G

Bu Kural’in fikralarinda, agiklayici mahiyette bazi degisiklikler ve ilaveler
yapilmigtir ve kalin harfler ile gosterilmektedir. Bunlara, asagiya alman ve
TTK.nin 1273. md. si uyarinca yapilip, 13 Ocak 2014 tarihli ve 28881 sayili
RG’de yaymlanmisg bulunan terciimede tespit ettigimiz hatalar1 diizelterek
kaleme aldigimiz metin tizerinde de kalin harfler ile yazilmistir; ¢ikarilmasi

gereken kelimelerin distii ¢izilmistir.

Rule G

General average shall be adjusted as regards both loss and contribution
upon the basis of values at the time and place when and where the

common maritime adventure ends.

This rule shall not affect the determination of the place at which the

average adjustment is to be prepared.
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When a ship is at any port or place in circumstances which would give rise
to an allowance in general average under the provisions of Rules X and
Xl, and the cargo or part thereof is forwarded to destination by other
means, rights and liabilities in general average shall, subject to cargo
interests being notified if practicable, remain as nearly as possible the
same as they would have been in the absence of such forwarding, as if
the common maritime adventure had continued in the original ship for so

long as justifiable under the contract of carriage and the applicable law.

The proportion attaching to cargo of the allowances made in general
average by reason of applying the third paragraph of this Rule shall be
limited to the cost which would have been borne by the owners of cargo if
the cargo had been forwarded at their expense. This limit shall not apply

to any allowances made under Rule F.

Kural G

1. Musterek avarya hesaplasmasi, gerek zararlar gerek katiim
bakimindan, ortak deniz yolculugunun son buldugu yer ve zamandaki

degerler esas alinarak yapilir.

2. Bu kural, riisterek avarya hesaplasmastin dispecinin hazirlanacagi
yaptacagt yere iligkin anlagmalari kapsamaz.

3. Bir geminin bulundugu liman veya yerde, X ve XI'inci kurallar uyarinca
musterek avaryaya yol agacak haller mevcutken, yukin tamami veya bir
kismi varma yerine baska araglarla gonderilirse; misterek avaryaya iligkin
hak ve yukimlllikler, yik iHgilisine yikle ilgililere, olanak—6lctistinde
mimkin idi ise, bildirimde bulunulmus olmak kosuluyla, baska aracla
génderme s6z konusu olmamis ve yeleuluk ortak deniz sergizesti
baslangigtaki gemi ile stirdUrilmuis gibi, raviun tasima sozlesmesi ve

uygulanacak hukukun elverdigi kabul ettigi 6lgiide, ayni kalir.
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4. Bu kuralin Gglincu fikrasinin uygulanmasi sonucunda ylike dlisecek
musterek avarya payi, yik malikinin yiki masrafi kendisine ait olmak
lzere géndermesi halinde yapmis olacagi masraftan-fazla-olamaz masraf
ile siirh olur. Bu sinir F Kurali uyarinca yapilacak ddemeler igin

uygulanmaz.

D) KURAL VI

Kurtarma ticreti ile ilgili diizenleme ilk olarak YAK 1974 ile kabul edilmistir.
YAK 2004 ile radikal bir degisiklik yapilmis ve kurtarma hizmetleri ile ilgili
O6demelerin tamami miisterek avaryanin disina ¢ikarilmigtir. YAK 2016 ile tekrar
eski diizenlemeye doniilmiistiir. Bununla beraber, (b) fikrasi ile LOF vb.
sozlesmelere gore yapilacak kurtarmalarin, belirgin bir haksizliga yol agilmadig:

takdirde, yine miisterek avaryanin disinda kalacagi dngoriilmiistiir.

Rule VI. Salvage Remuneration

(a) Expenditure incurred by the parties to the common maritime adventure
in the nature of salvage, whether under contract or otherwise, shall be
allowed in general average provided that the salvage operations were
carried out for the purpose of preserving from peril the property involved in
the common maritime adventure and subject to the provisions of

paragraphs (b), (c) and (d)

(b) Notwithstanding (a) above, where the parties to the common maritime
adventure have separate contractual or legal liability to salvors, salvage

shall only be allowed should any of the following arise:

(i) there is a subsequent accident or other circumstances resulting in loss
or damage to property during the voyage that results in significant

differences between salved and contributory values,
(i) there are significant general average sacrifices,

(i) salved values are manifestly incorrect and there is a significantly

incorrect apportionment of salvage expenses,
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(iv) any of the parties to the salvage has paid a significant proportion of

salvage due from another party,

(v) a significant proportion of the parties have satisfied the salvage claim
on substantially different terms, no regard being had to interest, currency

correction or legal costs of either the salvor or the contributing interest.

(c) Salvage expenditures referred to in paragraph (a) above shall include
any salvage remuneration in which the skill and efforts of the salvors in
preventing or minimising damage to the environment such as is referred
to in Article 13 paragraph 1(b) of the International Convention on Salvage,

1989 have been taken into account.

(d) Special compensation payable to a salvor by the shipowner under
Article 14 of the International Convention on Salvage, 1989 to the extent
specified in paragraph 4 of that Article or under any other provision similar
in substance (such as SCOPIC) shall not be allowed in general average
and shall not be considered a salvage expenditure as referred to in

paragraph (a) of this Rule.

Kural VI. Kurtarma Ucreti

(@) Ortak deniz serglzestinin taraflarinin, bir sdzlesme uyarinca veya
bagka sebeple, kurtarma hareketi niteligindeki hizmetler icin yaptiklari
harcamalar; kurtarma hareketinin ortak deniz serglizestine atilmig olan
malvarliklarinin tehlikeden kurtarilimasi amaci ile ve (b), (c) ve (d)
fikralarina uygun olarak yapilimis olmasi sarti ile, miisterek avaryaya kabul

edilecektir.

(b) Yukaridaki (a) hikmiine ragmen, ortak deniz sergiizestinin taraflarinin
kurtaranlara ayrica akdi veya kanuni sorumluluklarinin bulundugu
hallerde, kurtarma ancak asagidaki hallerden bir tanesinin vukuu sarti ile

mUsterek avaryaya kabul edilir:
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(i) yolculuk sirasinda, kurtarilan degerler ile katkida bulunacak degerler
arasinda belirgin bir fark olusmasina sebep teskil eden bir kayip veya

hasara yol agan miteakip bir kaza veya bagka olayin cereyan etmesi,
(i) belirgin mlsterek avarya fedakarliklarinin olmasi,

(iii) kurtarilan degerlerin belirgin bir sekilde yanlis olmasi ve kurtarma

masraflarinin agikga hatali sekilde bolistliriimis bulunmasi,

(iv) kurtarilan taraflardan herhangi bir tanesinin diger bir tarafin édemesi

gereken Ucretin énemli bir tutarini 6demis olmasi,

(v) faiz, kur dengelemesi veya kurtaranin veya katkida bulunan degerlerin
mahkeme masraflari  dikkate alinmadan, taraflarin  &nemli  bir

gogunlugunun kurtarma Ucretini ¢ok farkli sartlara gére 6demis olmasi.

(c) (a) bendinde &ngoriilen kurtarma masraflarina 1989 Milletlerarasi
Kurtarma Sozlesmesi'nin 13’incli  maddesinin  birinci fikrasinin  (b)
bendinde belirtildigi Uzere kurtaranlarin gevre zararinin 6nlenmesi ve
siniflandiriimasi igin gosterdikleri ¢aba ve beceri de gz dntine alinarak

belirlenen kurtarma Ucreti de dahildir.

(d) 1989 Milletlerarasi Kurtarma Sézlesmesi'nin 14’Unci  maddesi
geregince ve o maddenin dérdiinci bendinde belirtilen veya benzer
icerikteki diger bir hilkme gére (6rnedin SCOPIC) gemi malikinin
kurtaranlara ddemesi gereken ozel tazminat, mlsterek avaryaya kabul
edilmeyecek ve bu kuralin (a) bendinde éngorilen bir kurtarma masrafi

olarak kab{l edilmeyecekir.

E) KURAL X

Kural’in (a/i) bendinde bir degisiklik yapilmamustir. Kural’in (a/ii) bendinde ise,
asagida gosterildigi lizere, Uistii ¢izili olan kelimeler ¢ikarilmis, buna bagl olarak
Tiirkge metinde, Tiirkge’nin kurallar1 geregince degistirilmesi icap eden
kelimeler parantez iginde gosterilmistir. Kural’in (b/i ve ii) hiikiimlerinde ve (c)

fikrasinda degisiklik yapilmamistir. Kural’mn bagimsiz bir paragraf gibi duran
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son climlesinin bagmna (d) harfi konularak, bu ciimle (d) fikras1i olarak

diizenlenmistir.

Rule X. Expenses at Port of Refuge, etc.

() (ii) When a ship is at any port or place of refuge and is necessarily
removed to another port or place ef-refuge because repairs cannot be
carried out in the first port or place, the provisions of this Rule shall be
applied to the second port or place efrefuge as if it were a port or place of
refuge and the cost of such removal including temporary repairs and
towage shall be allowed as general average. The provisions of Rule XI
shall be applied to the prolongation of the voyage occasioned by such

removal.

(d) When the ship is condemned or does not proceed on her original
voyage, storage expenses shall be allowed as general average only up to
the date of the ship’s condemnation or of the abandonment of the voyage
or up to the date of completion of discharge of cargo if the condemnation

or abandonment takes place before that date.

Kural X. Barinma Limanindaki Giderler vb.

a. (ii) Gemi herhangi bir barinma limani veya yerinde bulunur ve bu ilk
liman veya yerde tamirlerin miimkin olamamasi sebebi ile zorunlu olarak
baska bir barma liman veya yerine yere goturlllr ise, bu madde
hikamleri ikinci barma liman veya yer icin de bir barinma limani veya
yeri imis gibi aynen uygulanir. Muvakkat tamir ve cekme nedeniyle ortaya
cikanlar da dahil olmak Uzere, bdyle bir yer degistirmenin giderleri
musterek avaryaya kabul edilir. Bdyle bir yer degistirmeden dolay

yolculugun uzamasi halinde Kural XI hiikm uygulanir.

d. Fakat gemi mahkdm edilir veya basladigi yolculuga devam etmez ise,
depo giderleri, yalniz geminin mahkim edildigi veya yolculugun terk

edildigi tarihe kadar veya mahk(miyet veya terk kararinin daha once
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olmasi halinde, yukln bosaltiimasinin tamamlandigi tarihe kadar misterek

avarya sayllir.

F) KURAL XI

Kural’in (a) fikrasinda, esasa iligkin bir degisiklik yapilmamis, sadece son
satirndaki ‘... allowable as general average ..." ibaresindeki (as), (in) olarak
degistirilmistir. Kural’in (b) fikrasi, (c¢/i) fikrasi yapilmis ve bas taraftaki ... this
and the other Rules ...” ifadesi “... these Rules ...” olarak degistirilmistir.

Kural’in (c/i) hiikkmii (b/i) olarak ve kismen degistirilerek, yeniden yazilmustir.
Cikarilan kelimelerin iistii ¢izilmis ve ilave edilen kelimeler kalin harfler ile
gosterilmistir. Ayni sekilde, degisen fikra numaralar1 da, kalin harfler ile

yazilmistir.

Rule XI. Wages and Maintenance of Crew and Other Expenses Putting

into and at a Port of Refuge, efc.

Wages and maintenance of master, officers and
crew reasonably incurred and fuel and stores
consumed during the prolongation of the voyage
occasioned by a ship entering a port or place of
refuge or returning to her port or place of loading
shall be allowed as general average when the
expenses of entering such port or place are
allowable as in general average in accordance with
Rule X(a).

(b) (i) When a ship shall have entered or been
detained in any port or place in consequence of
accident, sacrifice or other extraordinary
circumstances which render that entry or detention

necessary for the common safety, or to enable
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damage to the ship caused by sacrifice or accident
to be repaired, if the repairs were necessary for the
safe prosecution of the voyage, fuel and stores
consumed the wages and maintenance of the
master, officers and crew reasonably incurred
during the extra period of detention in such port or
place until the ship shall or should have been made
ready to proceed upon her voyage, shall be allowed
as general average. ,except such fuel and stores as
are consumed in effecting repairs not allowable in

general average.

(i) Fuel and stores consumed during the extra period
of detention shall be allowed as general average,
except such fuel and stores as are consumed in

effecting repairs not allowable in general average.

(iii) Port charges incurred during the extra period of
detention shall likewise be allowed as general
average except such charges as are incurred solely
by reason of repairs not allowable in general

average.

(iv) Provided that when damage to the ship is
discovered at a port or place of loading or call without
any accident or other extraordinary circumstance
connected with such damage having taken place
during the voyage, then fuel and stores consumed
and port charges incurred during the extra detention
for repairs to damages so discovered shall not be
allowable as general average, even if the repairs are

necessary for the safe prosecution of the voyage.
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(v) When the ship is condemned or does not proceed
on her original voyage, the wages and maintenance
of the master, officers and the crew and fuel and
stores consumed and port charges shall be allowed
as general average only up to the date of the ship's
condemnation or of the abandonment of the voyage
or up to the date of completion of discharge of cargo
if the condemnation or abandonment takes place
before that date.

(c) (i) For the purpose of this and the other these
Rules wages shall include all payments made to or
for the benefit of the master, officers and crew,
whether such payments be imposed by law upon the
shipowners or be made under the terms of articles of

employment.

(ii) For the purpose of these Rules, port charges
shall include all customary or additional expenses
incurred for the common safety or to enable a vessel
to enter or remain at a port refuge or call in the

circumstances outlined in Rule XI(b)(i).

The cost of measures undertaken to prevent or
minimise damage to the environment shall be
allowed in general average when incurred in any or

all of the following circumstances:

(i) as part of an operation performed for the common
safety which, had it been undertaken by a party
outside the common maritime adventure, would

have entitled such party to a salvage reward;
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(i) as a condition of entry into or departure from any
port or place in the circumstances prescribed in Rule
X(a);

(iii) as a condition of remaining at any port or place
in the circumstances prescribed in Rule Xl(c)(b),
provided that when there is an actual escape or
release of pollutant substances the cost of any
additional measures required on that account to
prevent or minimise pollution or environmental

damage shall not be allowed as general average;

(iv) necessarily in connection with the handling on
board, discharging, storing or reloading of cargo, fuel
and stores whenever the cost of those operations is

allowable as general average.

Kural XI. Gemi Adamlarinin Ucret ve Bakim Masraflari ile Barinma

Limanina Girme ve Bu Limandaki Diger Masraflar8

(b) (i) Bir gemi kaza, fedakérlk veya diger olaganisti durumlarin
sonucunda, musterek selamet igin veya gemide fedakarlik veya kaza
sebebi ile meydana gelmis olan hasarin tamirinin yolculuga devam icin
zorunlu olmasi sarti ile bir limana veya yere girecek olursa veya orada
kalmak zorunlugu dogarsa; bu liman veya yerde fazladan gegirilen siirede
kullanilan yakit ve kumanya, kaptan, zabitan ve mirettebatin, makul
olgler igindeki Ucretleri ve bakim giderleri geminin yolculuga hazir olacagi
veya hazir edilmis olmasi gereken tarihe kadar musterek avarya olarak
kabul edilir. Su kadar ki, miisterek avarya girmeyen tamirler igin kullanilan

yakit ve kumanya misterek avarya olarak kabul edilmez.

8 Bu Kural’da yapilmis olan degisikliklerin takibinde kolaylik saglamak amaci ile, Tiirkge
metinde ayrica agiklama verilmistir.
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Not: Kural'in (c) fikrasinin yakit ve kumanya ile ilgili olup, metinden

cikarilan hiikmd, (bfii) olarak yazilmistir:

(b) (i) Ek durma slresinde kullanilan yakit ve kumanya musterek avarya
olarak kabul edilir, fakat, miisterek avaryaya kabul edilmeyen tamirler igin

kullanilan yakit ve kumanya kabul edilmez.

Not. Kural'in (cfii) hikmd, degistirimeden (b/iii) hikmi olarak yer
degistirmistir.

Not. Kural'in (cfiii) hukmu, asagida gosterildigi surette, kalin harfler ile
yazilmis olan kelimeler ilave edilerek, (b/iv) hiikmii olarak yeniden

yazilmigtir:

(b) (iv) Gemideki hasar, bir yiikleme veya ugrama limaninda veya yerinde
tespit edilmis olup da, bunun yolculukta vaki olmus her hangi bir kaza veya
diger olaganistl sartlarla bir ilgisi yoksa bu takdirde s6z konusu hasarin
tamiri igin gecen ek durma siresinde kaptan, zabitan ve mirettebatin
Ucretleri ve bakim giderleri ve tliketilen yakit, kumanya ve yapilmis liman
masraflari; bu tamirler yolculugun selametle devami igin Iizumlu olsa dahi

musterek avaryaya kabul edilmeyecektir.

Not. Kural'in (c/iv) hikmi, asagida gosterildigi surette, kalin harfler ile
yazilmis olan kelimeler ilave edilerek, (b/v) hikmi olarak yeniden

yazilmigtir:

(b) (v) Gemi mahkim edilir veya basladigi yolculuga devam etmezse
sadece geminin mahkdmiyeti veya yolculugun terki tarihine, eger bu tarihte
yik henlz bosaltimamissa, bosaltmanin bittigi tarihe kadar kaptan,
zabitan ve murettebatin Ucretleri ve bakim giderleri ve tiiketilen yakit ve

kumanya ve liman masraflari miisterek avaryaya kabul edilir.

Not. Kural'in (b) fikrasinin yeri, hemen yukarida da isaret edildigi gibi, (c/i)
hikmi olarak degistirilimis ve bas taraftaki “... this and the other Rules ...”

ifadesi “... these Rules ...” olarak degistirilmistir:
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(c) (i) Bu Kurallarin uygulanmasinda, kaptan, zabitan ve gemi adamlarina
veya onlarin yararina yapilan bltiin ddemeler, ister gemi malikinin yasal
yukimluliiklerinden isterse is s6zlesmesinden dogmus olsunlar, Ucret

sayllir.
Not. Kural'a (c/ii) hikmu olarak, asagidaki bent eklenmistir:

(c) (ii) Bu Kurallarin uygulanmasinda, liman masraflari, Kural XI (b) (i) de
tanimlanan sartlar dairesinde ortak selamet veya geminin bir barinma veya
ugrama limanina girmesi veya orada kalmasi igin yapilan butiin mutad

veya ek masraflari igerir.

Not. Kural'in (d) fikrasinin (iii) ve (iv). bentlerinde, asagida isaret edilen
degisiklik ve ilaveler yapiimistir: Kural'in (d) fikrasinin (iii). bendinde Kural
Xl (c) ye yapilan atif, Kural XI (b) olarak degistirilmistir.

Not. Kural'in (d) (iv) bendinde asagidaki kelimeler ilave edilmistir:

Yukun, yakitin veya kumanyanin, misterek avaryaya kabdl edilen gemide
ellecleme, bosaltma, depolama ve tekrar yikleme islemleri ile zorunlu

olarak ilgili masraflar.

G) KURAL XIlI

Bu Kural’in sadece (c¢) fikrasindaki ... twelve months ...” sart1 “... 24 months ...”

olarak degistirilmistir.
H) KURAL XIV

Kural’in (a) fikrasinda degisiklik yapilmamustir. (b) fikrasina, kalin harfler ile

yazili olan kelimeler eklenmis ve {istii ¢izili olan ciimle ¢ikarilmstir.

Rule XIV. Temporary Repairs

(b) Where temporary repairs of accidental damage are effected in order
to enable the adventure common maritime adventure to be completed, the
cost of such repairs shall be allowed as general average without regard to
the saving, if any, to other interests, but only up to the saving in expense
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which would have been incurred and allowed in general average if such

repairs had not been effected there.  Provided-that-for-the-purposes-of

Kural XIV: Gegici Tamirler

(b) Kaza ile ortaya ¢ikan hasar sonucunda yeoleulugu ortak deniz
serglizestini tamamlamak igin muvakkat tamirlere girisilmis ise, buna ait
giderler ancak diger ilgililerin bu yiizden sagladiklari yararlar géz dniine
alinmaksizin s6z konusu tamirler yapilmamis olsaydi, yapilacak ve

musterek avaryaya girecek giderden elde edilen tasarruf oraninda,

mUsterek avaryaya kabul edilir. Arcak—sadece-bu—paragrafa—raiinhasi
. . T farsyi e

1) KURAL XVI

Kural’in (a) fikrasi (a/i) ve (a/ii) olarak iki bende ayrilmistir. Mevcut (a) bendinin
1. climlesi, (a/i) hitkkmii olarak yazilmistir. Mevcut (a) bendinin 2. climlesi, (a/ii)

hiikmii olarak yazilmistir. Ayrica (a/i) bendine, 2. climle olarak kalin harfler ile
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yazili bulunan hiikiim ilave edilmistir. Kural’m (b) fikrasinda degisiklik

yapilmamustir.

Rule XVI. Amount to be Allowed for Cargo Lost or Damaged by Sacrifice

(a) (i) The amount to be allowed as general average for damage to or loss
of cargo sacrificed shall be the loss which has been sustained thereby
based on the value at the time of discharge, ascertained from the
commercial invoice rendered to the receiver or if there is no such invoice
from the shipped value. Such commercial invoice may be deemed by the
average adjuster to reflect the value at the time of discharge irrespective

of the place of final delivery under the contract of carriage.

(i) The value at the time of discharge shall include the cost of insurance
and freight except insofar as such freight is at the risk of interests other

than the cargo.

Kural XVI. Fedakarlik Sonucunda Zayi Olan Veya Hasara Ugrayan Yk
icin Miisterek Avaryaya Kabul Edilecek Tutar

(@ (i) ... Bu ticarl faturanin, avarya dispecgisi tarafindan, tasima
sdzlesmesindeki son bosaltma limani kaydina bakilmaksizin, bosaltma

zamanindaki degeri yansittigi kabdl edilebilir.

J) KURAL XVII

Bu Kural’in sistematiginde herhangi bir degisiklik yapilmamus, fakat bazi yeni

hiikiimler eklenmistir, bunlar1 kalin harfler ile gosteriyoruz.

Rule XVII - Contributory Values

(@) (i) The contribution to a general average shall be made upon the actual
net values of the property at the termination of the common maritime
adventure except that the value of cargo shall be the value at the time of

discharge, ascertained from the commercial invoice rendered to the
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receiver or if there is no such invoice from the shipped value. Such
commercial invoice may be deemed by the average adjuster to reflect the
value at the time of discharge irrespective of the place of final delivery

under the contract of carriage.

(i) The value of the cargo shall include the cost of insurance and freight
unless and insofar as such freight is at the risk of interests other than the
cargo, deducting therefrom any loss or damage suffered by the cargo prior
to or at the time of discharge. Any cargo may be excluded from contributing
to general average should the average adjuster consider that the cost of
including it in the adjustment would be likely to be disproportionate to its

eventual contribution.

(iii) The value of the ship shall be assessed without taking into account the
beneficial or detrimental effect of any demise or time charterparty to which

the ship may be committed.

(b) To these values shall be added the amount allowed as general
average for property sacrificed, if not already included, deduction being
made from the freight and passage money at risk of such charges and
crew’s wages as would not have been incurred in earning the freight had
the ship and cargo been totally lost at the date of the general average act
and have not been allowed as general average; deduction being also
made from the value of the property of all extra charges incurred in respect
thereof subsequently to the general average act, except such charges as
are allowed in general average. Where payment for salvage services has
not been allowed as general average by reason of paragraph (b) of Rule
VI, deductions in respect of payment for salvage services shall be limited

to the amount paid to the salvors including interest and salvors’ costs.

(c) In the circumstances envisaged in the third paragraph of Rule G, the
cargo and other property shall contribute on the basis of its value upon

delivery at original destination unless sold or otherwise disposed of short
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of that destination, and the ship shall contribute upon its actual net value

at the time of completion of discharge of cargo.

(d) Where cargo is sold short of destination, however, it shall contribute
upon the actual net proceeds of sale, with the addition of any amount

allowed as general average.

(e) Mails, passengers’ luggage and accompanied personal effects and
accompanied private motor vehicles shall not contribute to general

average.

Kural XVII: Paylasmaya Katilan Degerler

YAK.in Ingilizce metnindeki ibare, bu sekilde terciime edilmistir.
Kanaatimizce, Kural'in asil anlamini belirtmek igin ve ETTK.nin 1203. md.
sinin yan basliginda kullanilmis olan ‘Garameye istirak Borcu’ ibaresinin
kullaniimasi daha dogru olur. Kaldi ki, Kural'in (a/i) bendine, dogru olarak,

‘Misterek avaryaya katilma borcu ..." diye baslaniimistir.

(@) (i) Misterek avaryaya katilma borcu varliklarin yeleuluk ortak deniz
serglzestinin sonundaki gergek net degerleri iledir; su kadar ki, yikin
degerinin belirlenmesinde, aliciya verilen [ticari] fatura veya bdyle bir
fatura yoksa ylkleme vyeri degerine gore belirlenecek bosaltma
zamanindaki deger esas alinir. Bu ticari faturanin, avarya dispeggisi
tarafindan, tasima s6zlesmesindeki son bosaltma limani kaydina

bakilmaksizin, bosaltma zamanindaki degeri yansittigi kab(l edilebilir.
Not. Kural'in (a/ii) hikmiine asagidaki ilave yapilmistir:

... Eger avarya dispeggisi bir yikin dispece katiimasinin maliyetinin,
sonunda yapacagi katkiya gore ¢ok orantisiz sonug verecegdinin muhtemel
olacagi kanaatinde oldugu takdirde, o ylik mlsterek avaryaya katilmaktan

muaf tutulabilir.
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Not. Kural'in (b) fikrasinda, sondan 4. ve 3. satirlardaki “.. such charges
as are allowed in general average ..." dan sonra gelen kelimeler gikarilmis,

ve yerlerine agagidaki metin konulmustur:

Kurtarma hizmetleri icin yapilan ddemeler, Kural VI (b) fikrasi geregince
musterek avaryaya kabdl edilmedigi takdirde, kurtarma hizmetleri icin
yapilan indirimler, faiz ve kurtaranlarin masraflari da dahil olmak Uzere,
kurtaranlara yapilan édenenler ile sinirli tutulur.

Not. Kural'in (e) fikrasi, asagidaki sekilde degistirilmigtir:

(e) Posta, yolcularin bagaji ve yolcu beraberindeki zati esyalar ve yolcu

beraberindeki 6zel motorlu araclar miisterek avaryaya katilmazlar.

K) KURAL XIX

Kural’in (a) fikrasinda bir degisiklik yapilmamistir. (b) fikrasi ise, asagidaki
sekilde degistirilmistir:

Rule XIX. Undeclared or Wrongfully Declared Cargo

(b) Where goods have been wrongfully declared at the time of shipment
at a value which is lower than their real value, any general average loss or
damage shall be allowed on the basis of their declared value, but such

goods shall contribute on the basis of their actual value.

Kural XIX: Bildirilmemis veya Yanls Bildirilmis YUkler

(b) Ylkleme esnasinda kiymeti gercek degerinden hatali surette diisik
olarak bildirilmis yUklerin ziya veya hasara ugramasi halinde bunlar
bildirilen degere gére tazminat alir, fakat bu yuklerin katkilari gercek

degerleri (izerinden olur.
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L) KURAL XX

Kural’in sadece (b) fikrasina, (a) fikrasi ile uyum saglanmasi diisiincesi ile,

general kelimesi ilave edilmistir:

Rule XX - Provision of Funds

(b) The cost of insuring general average disbursements shall be allowed

in general average.

Kural XX: Kaynak Temini

(b) Musterek avarya harcamalarinin sigortalanmasinin maliyeti de

musterek avaryaya kabul edilir.

M) KURAL XXI
Kural’in (b) fikrasi, asagida yazili oldugu surette degistirilmistir:

Rule XXI. Interest on Losses Allowed in General Average

(b) The rate for calculating interest accruing during each calendar year
shall be the 12- month ICE LIBOR for the currency in which the adjustment
is prepared, as announced on the first banking day of that calendar year,
increased by four percentage points. If the adjustment is prepared in a
currency for which no ICE LIBOR is announced, the rate shall be the 12-

month US Dollar ICE LIBOR, increased by four percentage points.

(b) Her bir takvim yili i¢in faiz kuru, dispegin hazirlanmasinda kullanilan
milll para igin gegerli olan ve o takvim yilinin ik banka islem gini
yayinlanan 12 aylik ICE LIBOR'In dért puan artirilmasi sureti ile
hesaplanacaktir. Dispeg, ICE LIBOR yayinlanmayan bir milli para ile
hazirlanmis ise, kur 12 aylik US Dolar ICE LIBORun dért puan arttiriimasi

ile tesbit edilecektir.
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Not: ICE LIBOR = Intercontinental Exchange London Interbank Offered
Rate. Intercontinental Exchange, New York Borsas’nin da iginde
bulundugu bir ok borsanin bagli oldugu ana sirkettir. Sisteme, isvigre
Franki, ingiliz Lirasi, Euro, Japon Yeni ve Amerikan Dolari dahildir. ICE,
her giin, bu paralarin degerini esas alarak, yedi farkli vade (izerinden faiz

orani ilan eder.

N) KURAL XXIlI

Tek fikra olan Kural, dort fikraya ayrilmis ve asagidaki sekilde yazilmustir:

Rule XXII. Treatment of Cash Deposits

(@) Where cash deposits have been collected in respect of general
average, salvage or special charges, such sums shall be remitted forthwith
to the average adjuster who shall deposit the sums into a special account,

earning interest where possible, in the name of the average adjuster.

(b) The special account shall be constituted in accordance with the law
regarding client or third party funds applicable in the domicile of the
average adjuster. The account shall be held separately from the average
adjuster's own funds, in trust or in compliance with similar rules of law

providing for the administration of the funds of third parties.

(c) The sums so deposited, together with accrued interest, if any, shall be
held as security for payment to the parties entitled thereto, of the general
average, salvage or special charges in respect of which the deposits have
been collected. Payments on account or refunds of deposits may only be
made when such payments are certified in writing by the average adjuster
and notified to the depositor requesting their approval. Upon the receipt of
the depositor’s approval, or in the absence of such approval within a period
of 90 days, the average adjuster may deduct the amount of the payment

on account or the final contribution from the deposit.

(d) All deposits and payments or refunds shall be without prejudice to the

ultimate liability of the parties.
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Kural XXII: Nakit Teminatlar ilgili iglemler

(a) Misterek avarya, kurtarma (icreti veya 6zel giderler igin nakit teminat
tahsil edildigi takdirde, bu tutarlar derhal avarya dispeggisine havale
edilecek ve onun tarafindan, miimkin ise faiz getiren, 6zel bir hesaba,

avarya dispecgcisinin adina yatirilacaktir.

(b) Bu 6zel hesap avarya dispeggisinin ikametgahinda musteri ve Gglinc
kisi fonlarina uygulanan hukuka gore acilacaktir. Bu hesap, avarya
dispeggisinin kendi fonlarindan ayri takip edilecek; ‘trust’ olarak veya
ugtinct kisilere ait fonlarin idare edilmesine dair benzer kurallara uygun

surette tutulacaktir.

(c) Bu sekilde yatirilmig olan paralar, varsa faizleri ile birlikte, musterek
avarya, kurtarma veya 6zel giderlerden alacakli olan hak sahiplerinin
teminati olarak saklanir. Mahsuben édeme veya depozito iadesi ancak bu
odemelerin avarya dispeggisi tarafindan yazili olarak belgelenmesi ve
depozitoyu yatirmis olana, onayi igin bildiriimesi sarti ile yapilabilir.
Depozito yatirmis olanin onayinin alinmasi izerine veya 90 gin icinde
onay verilmemesi halinde avarya dispeggisi ddeme tutarini mahsuben

veya kesin katki olarak depozitodan diisebilir.

(d) Butin depozitolar ve édemeler veya iadeler, ilgili taraflarin nihai

sorumluluklarini etkilemez.

O) KURAL XXIII

Kural’in baghigindaki “Contributions” kelimesi, fiil hali olarak “Contributing”
kelimesi ile yazilmis ve Kural’in (a/i) hilkkmiinde, 1. c. nin sondan bir evvelki

kelimesi olan “was”, “is” olarak degistirilmistir.

Rule XXIII. Time Bar for Contributions to General Average

Kural XXIIl. Misterek Avarya Paylasmasinda Zaman Asimi
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