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ABSTRACT

Disputes over sovereignty and the delimitation of maritime zones of is-
lands has replaced traditional maritime boundary disputes between
coastal and island states. This is due new developments and challenges
to the regime especially since UNCLOS 1982. Reasons for these devel-
opments include the: resurgence of maritime nationalism; legacy of arbi-
trarily-drawn colonial boundaries; scramble for marine natural resources;
clamber for renewable energy resources from these islands; emergence
of the blue economy; effect of global warming on the island states; and
national defence and security concerns. Foremost, among the disputed
areas are the conflicting claims in the: South China Sea; Aegean Sea;
Falklands Islands; and the Arctic. Against this background, this article
analyses the effect of these challenges and developments on the causes
of disputes over the hitherto established legal regime of islands under
UNCLOS 1982.
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I. INTRODUCTION

The importance of islands under international law has fluctuated over
time, but it is only since the creation of the exclusive economic zone
(EEZ) and the precise delineation of the continental margin, two new
concepts introduced during the third United Nations Conference on the
Law of the Sea (UNCLOS I, 1973-1982) that matters seem to get out
of hand. The areas of contention seem be the Aegean Sea (Turkey vs
Greece), Rockall (between UK vs Ireland), the Falkland Islands (UK vs
Argentina) and the Southeast Asian islands (China vs Japan, Kampu-
chea, the Philippines, and Vietnam). Those who stand to benefit want
maximum, while the opposing side want minimum maritime zones.
Among the non-conflicting but potential problem areas are the: Channel
Islands (UK vs France); Madeira Islands (Portugal and Morocco/Saharan

Republic); and the Canary Islands (Spain vs Morocco/Saharan Republic).

Historical problems were caused by the apparently one-sided way in
which islands were allocated or conquered and the boundary delimitated.
Recently problems have arisen due to the: scramble for minerals, fisher-
ies and other ocean resources; scramble for seabed resources; effects of
global warming; scramble for maritime-based renewal resources; mari-
time nationalism; and national security considerations. The problem has

been exacerbated by the mainly Chinese practise of extending maritime
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zones of un-inhabited islands, constructing artificial islands, air and mar-
itime bases and monitoring zones for security and defence reasons. Is-
land and Archipelagic countries have special interest in, and follow,
these developments with keen interests. There are two issues here: one
reopening delimitation of national boundaries; the other questioning the
increasing demands for extension of island maritime zones. As the say-
ing goes, it is ironically like being caught ‘between the blue sea and the

hard rock’.

This paper explores the contentious issue of islands and their associated
claims to maritime jurisdiction in international law generally and under
UNCLOS 1982 (the ‘Convention’) in particular. The article is not in-
tended to be an exhaustive consideration of this rather critical and com-
plex subject but rather to revisit and provide an overview reminder in
view of recent changes, developments and challenges. In its presenta-
tion, the article is divided into this Part | and a further 5 other Parts deal-
ing with: the legal regime of islands, enumeration of 20 leading island
disputes, focus on issues and problems, colonial legacy, new develop-

ments, new challenges, security considerations and concluding remarks.
Il. THE LEGAL REGIME OF ISLANDS

In the Convention, islands are widely covered under several provisions
although not all are relevant for this article. For instance Archipelagic
States, as defined in of the Convention?, are excluded from the issues

raised in this paper, because, ‘their inter-connecting waters and natural

L Articles 46(a) and 46(Db).
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features which are so closely inter-related that such islands, waters and
other natural features form an intrinsic geographical, economic and po-
litical entity, or which historically have been regarded as such’? and as
such do not cause intrinsic problems. Secondly, because they have own
rules of delimitating maritime boundaries® which, unlike islands subject

of this article, do not affect adjacent states, economically or otherwise®.

The remaining island categories may, however, cause problems. Those
are the concerns of this article. These are more completed First are prob-
lems caused by the construction of artificial Islands and installations®.
For instance, with regard to the hs, the Convention provides for freedom
to construct artificial islands and other installations permitted under in-
ternational law. However, the principal is that their legal status under the
Convention remains unresolved. Secondly, these group of “islands”
cause problems first, because they are temporary and therefore not natu-
ral islands and as such lack the characteristics of either Archipelagic
Island States or normal islands under the Convention. The third main
problems raised by adjacent islands is where the baseline® would start
for purposes of maritime zone measurements under the Convention’s
formula. Fourth, this, in turn, arises from the doubt whether these islands

are entitled to the: territorial sea (ts)’, contiguous zone (cz)?, exclusive

Island disputes predate both UNCLOS 1 and UNCLOS (l11) 1982.
Article 47(2).
See also Article 53(5).

(Installations not possessing the status of islands 60(8), 147(2)(e), 246(5)(c), 259)
and second rocks (Article 121(3)).

Baselines; See Articles 6, 7(1), 13, 47(1), 47(4) and 121(2).
" Territorial Sea (TS).

o b~ W N
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economic zone (eez)® and the continental shelf (cs)!°. Furthermore, the
islands’ claims to those maritime zones may affect others’ enjoyments of
or ability to participate in the customary maritime rights of innocent pas-
sage!!, freedoms of the high seas (hs)*?, scientific research® and laying of

submarine cables and pipelines4, to mention but a few.

Not only has the status of the regime of islands in Convention®® remains
unclear, but also no authoritative ruling or consensus on its interpretation
has yet emerged either. Under the Convention, an island is defined as a
naturally formed area of land, surrounded by water, which is above wa-
ter at high tide®. Furthermore, except as provided for rocky islands, the
ts, eez, and cs of an island are determined in accordance with the provi-
sions of the Convention applicable to other land territory®’. It is, howev-
er, illogical that the same measurement standards applicable to coastal
zone delimitation are also applied to island boundaries. Secondly, alt-
hough the Convention is explicit that rocks which cannot sustain human

habitation or economic life of their own shall have no eez or cs8, how-

8  Contiguous Zone (C2).

® Exclusive Economic Zone (EEZ).
10 Continental Shelf (CS).

11 Innocent Passage.

12 Freedom of the High Seas.

13 Scientific Research.

14 Laying of Submarine Cables.
15 Article 121 and many others.
16 Article 121(1).

17 Article 121(2).

18 Article 121(3).
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ever, such clarity, has not deterred continued claims over rocky islands

with the hope of gaining grounds on the eez, ¢s and, of course, the ts.

That notwithstanding, Article 121(1) causes nor major problems as its
explanation is self-explanatory. However, Article 121(2) is problematic
in relation to baseline for measurement of the ts*® and the cs?°, especially
the proviso that these maritime zones of an island are determinable in
accordance with the provisions of the Convention applicable to other
land territory. This is rather confusing as islands do not have same char-
acteristics of land or coastal territory. It is such confusion that has en-
couraged the type of continued island disputes discussed in Part 11l of
this article (below). The root cause of the problem can be traced partly to
the development of the concept, historical colonial acquisitions of far
flung islands, international customary law faults and the inability of
UNCLOS I?* and UNCLOS 11?2 to solve them.

I11. CURRENT HOTLY AND POTENTIALLY DISPUTED
ISLANDS

As will be apparent in Part V below, the main issues relate to sovereign-
ty, jurisdiction and maritime space for islands. For those reasons, of the
leading 20 island claims disputes below, about half are in Asia and the
Far East (mainly South China Sea). The 20 claims are: (i) Swains Is-

19 (Art 8-16), see also Note 5 above.
20 See note 8 above.
2L UNCLOS I (The Geneva Convention 1958).

22 The UNCLOS Il Conference, Geneva, 1960, was aborted due to lack of consensus
on the delimitation of territorial sea.

DEHUKAMDER - Cilt: 1/Say:: 2/Yil: 2018, s. 175-206



Prof. Dr. Ademuni-Odeke 181

land?3; (ii) Glorioso Islands, Bassas da India, and Juan de Nova Island?*;
(iii) Island of Vukovar and Island of Sarengra®>; (iv) Machias Seal Island
and North Rock?®; (v) Perejil Island?’; (vi) Navassa Island?®; (vii) Imia
(Greece)/Kardak (Turkey) Island?®; (viii) Falkland Islands®; (ix) Kuril
Islands®!; (x) Greater and Lesser Tunbs and Abu Musa®?; (xi) Liancourt
Rocks (Dodko “solitary islands”)%; (xii) Calero Island®*; (xiii) Chagos
Islands®; (xiv) Spratly Islands®; (xv) Scarborough Shoal -of disputed
territories in the South China Sea®’; (xvi) Paracel Islands. The Paracel

Islands and Spratly Islands are strategically located in the South China

23 Claims by U.S. and New Zealand.

24 Claims by France and Madagascar in the Indian Ocean, although the islands are
further down (a distance from the French Mayotte) in the Mozambique Channel.

%5 Claims by Croatia and Serbia on the Danube but nearer Serbia than Croatia; this
was not an issue until the breakup of the former Yugoslav Federation and could
lead to war considering current hostility between the two.

% Claims by US and Canada.

27 Claims by Spain and Morocco, only 220 yards off the Moroccan coast; this is dis-
cussed further under colonial legacy below.

28 Claims by the US and Haiti, 100 miles south of Guantanamo Bay; islands in the
Caribbean a distance away from mainland USA-another example of colonial legacy.

2 Claims by Greece and Turkey; discussed below under the influence of colonial
legacy on current island disputes.

30 Claims by United Kingdom and Argentina; probably one of the most topical island
disputes-products of colonial legacy.

3L Claims by Japan and Russia; the Russians currently use the island for military exer-
cises. Japan has vowed to gain sovereignty over the islands.

82 Claims by Iran and United Arab Emirates (UAE); this is a potentially hot dispute
considering the poor state of relationship between Iran and her Arab neighbours.

33 Claims by Japan and South Korea.

3 Claims by Nicaragua and Costa Rica; the island is situated at the bay and river
estuary.

%5 Claims by the United Kingdom and Mauritius; a clear combination of colonial
legacy and security concerns.

% Claims by Vietnam, China, Taiwan, Malaysia and the Philippines; oil, gas and
security; China is constructing air and naval bases on the island.

37 Claims by China, Taiwan, and the Philippines; oil, gas and security.
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Sea®; (xvii) Senkaku (Japan)/Diaoyu (China) Islands®; (xviii) Hans
Island*?; (xix) Rockall**; and (xx) the Arctic*?. A selection of these are

discussed below*3.
1V. ISSUES AND PROBLEM AREAS
A) DELIMITATION

The aims and main advantage to the expansionist claimants is maximum
gains of maritime space which could, in turn, determine the fullest extent
of access to mineral rights therein and accommodate security concerns
too. These and the remaining issues below can only be understood
against that back-ground. However, only far-off islands such as the Ga-
lapagos, 13,1987 km away from mainland Peru, can claim the allowable
maximum maritime space under the Convention and still leave room
others for sea use and freedoms. Most of the disputed islands considered
herein are unable to do so because of the proximity to maritime coast-
lines or boundary with adjacent islands belonging to other states. Hence
the sort of claims and disputes subject of this article.

38 Claims by China, Taiwan and Vietnam.
39 Claims by Japan, China, and Taiwan.

40" Claims by Canada and Denmark, a rocky island on the Kennedy sound again invol-
ving colonial legacy with Denmark claiming jurisdiction over Greenland.

4 Claims between the UK and Ireland in the Irish Sea.

42 Potential claims between Russia, Canada, US, Denmark (Greenland), Norway
(Greenland) and Iceland.

4 Those with non-active or potential disputes include the Channel Islands, just a stone
throw from France, Madeira Islands (Portuguese) and the Canary Islands (Spanish)
both off the NW African. They are excluded from discussions in this article.
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B) TERRITORIAL SEA

The Conventions permits 12 nautical miles of ts where the coastal state
enjoys full jurisdiction in all matters. What is unclear, however, is
whether an island at the edge of the ts can generate an extra 12 nautical
miles of ts. Secondly the existence of reefs* in the ts introduces further
baseline measurement problems*, with or without archipelagic charac-
teristics. Similar problems can arise regarding innocent and transit pas-
sages*® by other users where an island forms a strait. The cumulative
effects of the above claims especially due to extravagant claims in the
regime of islands is now beginning to affect both the traditional custom-
ary and Convention rights of maritime transit passage as well as the right
to overfly especially the disputed islands*’ under the Convention. Simi-
lar problems exist in the straits’*® provisions of the Convention especial-
ly in relation to transit passage. It is, however, noteworthy that the Con-
vention does not define the extent of a strait used for international navi-
gation. It follows that the area in which transit passage rights can be

claimed is therefore left perhaps deliberately vague.
C) THE CONTIGUOUS ZONE

The cz has similar problems to those of the ts above. The rights of the
coastal state in the cs under the Convention does not pose much prob-

4 Article 6.

4 Article 47(7).

4 Article 38(1).

47 Articles 34-45,

4 Articles 37-39 and Article 44.
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lem*. More importantly, the cz may not extend beyond 24 nautical
miles from the baselines from which the breadth of the ts is measured®®.
However, as is the case with the ts, the same problems of the breadth and
measurements of the cz, cs and eez>! remain where an island comes into
the equation. Furthermore, the Convention at times contradictorily pro-
vides that any efforts to remove historic wrecks found in the cz might

conflict with navigation and the jurisdictional rights of the coastal state®?.
D) THE CONTINENTAL SHELF

The Convention provides for 200-350 nautical miles, known as the cs*
where the coastal state may enjoy economic activities but without legal
and other jurisdictions. However, there remains 2 further problems. The
first, is regarding artificial islands and structures. The Convention per-
mits the coastal State to establish conditions for cables or pipelines en-
tering its territory or territorial sea, or its jurisdiction over cables and
pipelines constructed or used in connection with the exploration of its cs
or, exploitation of its resources or, the operations of artificial islands,

installations and structures under its jurisdiction®. The rights of exploi-

49 Article 33(1) “I. In a zone contiguous to its territorial sea, described as the contigu-
ous zone, the coastal State may exercise the control necessary to:

(a) prevent infringement of its customs, fiscal, immigration or sanitary laws and
regulations within its territory or territorial sea;

(b) punish infringement of the above laws and regulations committed within its
territory or territorial sea.”

0 Article 33(2).

1 Articles 33(2) and 48.
52 Article 303(2).

5 Article 76.

5 Article 79(4).
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tation is understandable but that of establishing artificial islands, installa-

tions and structures introduces further problems.

With regard to such islands and structures, that Article 80 should be read
together with Articles 60 could be a source of unforeseen problems®.
The other problem relates to the delimitation of the cs between States
with opposite or adjacent coasts. The Convention is silent on this, save
that such delimitation shall be by agreements between States®® in ac-
cordance with international law pursuant to the Settlement of Disputes
mechanism®’ found in Article 38 of the Statutes of the International
Court of Justice. Surprisingly, only natural rather artificial islands, in-
stallations and structures are envisaged. Thus, the problem that was
dodged by the negotiations leading to UNCLOS 1982 will come back to

haunt it.

% «Article 60 applies mutatis mutandis to artificial islands, installations and structures
on the continental shelf”. See also Elferink, A. G. O.: “The Continental Shelf in the
Polar Regions: Cold War or Black-Letter Law?”, Netherlands’ Yearbook of Inter-
national Law, Vol. XL, 2009, pp. 121-181; Oceans and the Law of the Sea, Divi-
sion for Ocean Affairs and the Law of the Sea, Commission on the Limits of the
Continental Shelf (CLCS) Outer limits of the continental shelf beyond 200 nautical
miles from the baselines: Submissions to the Commission: Submission by the
Kingdom of Norway, 27 November 2006. [http://www.un.org/depts./ los/clcs_new/
submissions_files/submission_nor.htm] accessed 15/05/2018; Oceans and the Law
of the Sea, Division for Ocean Affairs and the Law of the Sea, Commission on the
Limits of the Continental Shelf (CLCS) Outer limits of the continental shelf beyond
200 nautical miles from the baselines: Submissions to the Commission: Submission
by the Russian Federation, 20 December 2001. [http://www.un.org/Depts /los/clcs_
new/submissions_files/submission_rus.htm] (accessed on 10/05/2018).

5 Article 83.

5 Part XV (Articles 279-299).
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E) THE EXCLUSIVE ECONOMIC ZONE

As a compensation to coastal states without the cs, the Convention pro-
vides for the eez where such sates may enjoy the same economic rights
equivalent to those under the cs but without legal jurisdictions. However,
in order to exercise those economic rights, the coastal state is permitted
rights to establish and use artificial islands, installations and structures®®,
Fuller rights over these islands are provided in Article 60°° which should
be read and contrasted with Article 79(4) and the main Article 121 of the
Convention regarding artificial installations and structures and islands

respectively.
F) THE HIGH SEAS (FREEDOMS)

Although the hs is open to all States®®, however regarding islands, hereto
both coastal and land-locked countries enjoy the freedom to construct
artificial islands and other installations permitted under international
law, subject to part VI of the Convention. Apart from rights to artificial
islands, the only other restrictions to the freedom of the hs are rights of
other States®! and reservation of the hs for peaceful purposes®?. These

scenarios do not only call into question what is happening in the South

58 Article 56(1)(b)(i).

9 See Paragraph I below.
60 Article 86.

61 Article 58.

62 Article 88.
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China Seas but also the validity of any claims over sovereignty over any

parts of the high seas®®.
G) THE SEABED AND THE AREA

The seabed has always been a potential problem area®. It was the
scramble for the high seas and the area that led to the development of
UNCLOS 1982. Fortunately, following UNCLOS 1982, the Area is now
governed by an additional regime within the Convention®. As such, no
additional provisions for the Area were deemed necessary. However,
judging from the envisaged economic activities in the Area, construction
of artificial island, installations and structures in order to exploit the

mineral resources of the Area should have been be anticipated.
H) SCIENTIFIC RESEARCH

The existence of islands should not affect the right of scientific research
under the Convention, although that is subject to the consent of the
coastal state in the eez and cs. Under the Convention, coastal states have
the discretion to withhold consent to the conduct of a marine scientific
research project of another state or competent international organization
in the eez or on the cs of the coastal state if that project involves the con-

struction, operation or use of artificial islands, installations and struc-

63 Article 89.

64 15. The President of the United States of America Harry S. Truman, 150 - Procla-
mation 2667 - Policy of the United States with Respect to the Natural Resources of
the Subsoil and Sea Bed of the Continental Shelf, 28 September 1945.
[http://www.presidency.ucsb.edu/ws/index.php?pid=12332&st=truman&st
1=sea=] (accessed on 27/03/2018).

6 Article XI.
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tures referred to in articles 60 and 80%. For those reasons they are non-
applicability in ts delimitation. However, such structures and installa-
tions should not be confused with corresponding ports and harbours’
boundaries or related installations and structures. For instance, under
Article 11 of the Convention for purposes of ts delimitation, the outer-
most permanent harbour works which form an integral part of the har-
bour system are regarded as forming part of the coast. Accordingly, off-
shore installations and artificial islands are not considered as permanent

harbour works.
1) ARTIFICIAL ISLANDS AND INSTALLATIONS

The regime also has effects on the construction and use of artificial Is-
lands. As mentioned before, Article 80 of the Convention provides that
“60 applies mutatis mutandis to artificial islands, installations and struc-
tures on the continental shelf”. But more importantly, under Articles
60(1), in the eez, the coastal State has the exclusive right to construct
and to authorize and regulate the construction, operation and use of: (a)
artificial islands; (b) installations and structures for the purposes provid-
ed for in Article 56 and other economic purposes;(c) installations and
structures which may interfere with the exercise of the rights of the
coastal State in the zone. Under Article 60(2), the coastal State has ex-
clusive jurisdiction over such artificial islands, installations and struc-
tures, including jurisdiction with regard to customs, fiscal, health, safety
and immigration laws and regulations. However, under Article 60(8)

artificial islands, installations and structures do not possess the status of

%  Article 246(5)(c) provides that.
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islands. They have no ts of their own, and their presence does not affect
the delimitation of the ts, eez or cs. Thus, artificial islands are only per-
mitted so long as they do not generate maritime zones, safety notice are

given and are removed at the end of their life or use.
J) STATUS OF ROCKS

Status of rocky islands cause most difficulties under the Convention. As
noted earlier, under the Convention only rocks that sustain human life
qualifies as an island®”.Thus, rocks which cannot sustain human habita-
tion or economic life of their own shall have no eez or cs. It is doubtful
whether a bare rock could sustain life. The only way this is possible is if
the inhabitants’ needs are constantly supplied by the claiming coastal
state on a regular basis. An example of a vain dispute over such islands
is Rockall-claims between the UK and Ireland. Rockall, another rock
with a colourful history of claim and counterclaim involving the UK.
While the long-running dispute appeared to have calmed in recent years,
there are fears that the land border issue, UK’s exit from the Common
Fisheries Policy could spark a fresh row over fishing rights. The Irish
fear is that the UK could “pull up the drawbridge” and stop Irish fisher-
men fishing near Rockall. But what is the story with this fabled Atlantic
outcrop? Where is it? And why have the surrounding countries also
claimed it? Rockall is situated in a remote part of the North Atlantic,
about 160 nautical miles west of the Scottish islands of St. Kilda and 230
nautical miles to the north-west of County Donegal. The uninhabited

rock is 25m wide and 17m high and is actually the remnants of an ex-

67 Article 121(3).
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tinct volcano. That notwithstanding, the tiny islet has been the source of
an ownership dispute involving the UK, Ireland, Denmark and Iceland.
The plateau on which it sits has caused the decade’s worth of tension.
The dispute is not so much about the ownership of the rock but the po-
tential for oil and gas reserves in the surrounding sea beds®®.

8 The dispute was ramped up in 1955 when two British Marines landed on Rockall
and hoisted the British flag in an attempt to annex it. The order to land on Rockall
was signed by the Queen Elizabeth Il but UK’s efforts on that occasion were not
successful as the other nations continued their claims. Conferences in Dublin, Lon-
don, Copenhagen and Reykjavik all sought to end the dispute but they were not
successful. The dispute was at its height in the 1960s and 1970s when it became a
legal and political issue in both Ireland and the UK. In 1972, the UK sought to for-
mally take ownership of Rockall by passing the Island of Rockall Act. It claimed
Rockall as part of Scotland, specifically part of Inverness. Ireland did not recognise
the UK claim. Despite not recognising the UK’s sovereignty, Ireland has not sought
to annex the island either. Their position has been consistent that Rockall and simi-
lar rocks and skerries have no significance for establishing legal claims to mineral
rights in the adjacent seabed or to fishing rights in the surrounding seas. In essence,
Ireland’s main concern was about ensuring that ownership of Rockall did not trans-
late to rights to rights to nearby resources. In that sense, Article 121(2). “In any
event, Ireland and the UK agreed in 1988 about the delimitation of areas of the con-
tinental shelf between the two countries, stretching out up to 500 nautical miles
from their respective coastlines. Even though Ireland and the UK came to an agre-
ement over their continental shelf boundary, Iceland and Denmark did not accept
the agreement. It’s meant that the four nations were to submit their claims to UN
Commission on the Limits of the Continental Shelf. Ireland, the UK and Denmark
have done so but Iceland has not. The UN cannot consider the case until Iceland
submits its position. Aside from that there’s one other issue that could potentially
complicate matters. As the UN’s rules explicitly apply to “rocks which cannot sus-
tain human habitation”, there have been attempts to prove that Rockall is in fact an
island and does not fall into that category. Back in 1985, former British SAS soldier
Tom McClean spent 40 days on Rockall in an attempt to validate it as an island and
make it a British territory. Others have broken that record. Greenpeace activists pro-
testing against exploration spent 42 days on Rockall in 1997 and three years ago in
2014 British explorer Nick Hancock occupied the rock for 45 days. For the moment
though, the status of the Rockall remains that the UK claims is at part of its terri-
tory. While Ireland does not accept this claim, neither does it argue that Rockall is
Irish. Not that The Wolfe Tones would agree.
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V. THE COLONIAL LEGACY
A) ABU MUSA

Some of the current problems involving islands’ disputes result from
both historical or colonial acquisitions and legacy. Examples extend
from Abu Musa, the Falklands (Malvinas) and Gibraltar. But first, Abu
Musa. The Greater and Lesser Tunbs and Abu Musa®, as they are for-
mally known, are claims by Iran and United Arab Emirates (UAE). They
are two small islands in the Strait of Hormuz that have been claimed by
both Persians and Arabs for centuries. However, this has been height-
ened because of the rich oil and gas deposits around the islands. Current-
ly the islands are inhabited mostly by Iranian military. In April 2012, the
Iranian President visited the island, becoming the first Iranian Head of
State to do so since Tehran took over the island 41 years ago. The UAE
then recalled its ambassador from Tehran for consultation and cancelled
a friendly soccer match with Iran. At the 2015 Arab League Summit,
Iran reaffirmed its sovereignty over the islands, as inseparable part of the
Iranian territory and vowed that the repetition of interfering claims about
Iran’s sovereignty on the three islands will never have any impact on the

existing legal and historical realities™.

89 [http://en.wikipedia.org/wiki/File:Strait_of Hormuz.jpg] (accessed on 22/05/2018).
0 In December 1971, the sixty-seven years of the Anglo-lranian dispute over the
islands transformed itself into Irano-UAE conflict a conflict which Iran considers a
colonial legacy inherited by the UAE. The alliance of convenience between Iran
and Britain cemented under Shah Abbas in the early seventeenth century had faded
away by the mid-eighteenth century, after the collapse of the Safavid Dynasty. Du-
ring the nineteenth century, the Anglo-Iranian relationship evolved into mutual dist-
rust and resentment. The matter is complex, particularly because material facts and
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B) GIBRALTAR

Although not an island, Gibraltar’s characteristics are akin to one in ad-
dition to its disputes being from colonial legacy boundary dispute. Gi-
braltar and its eponymous rock recently became the unlikely front in
what is likely to be another tortuous Brexit battle. The EU’s mention of
the British Overseas Territory in its Brexit charter sent hawkish UK poli-
ticians into a nationalistic furore that led to talk of war with Spain on
newspaper front pages. While such talk is blatantly ridiculous, it does
demonstrate how Brexit has ripped up the rulebook of national sover-

eignty in some colonially acquired disputed areas.
C) THE AEGEAN ISLANDS

The third, not necessarily in order of importance, in the category is the
century old dispute between Turkey and Greece on the Aegean Sea.
There are many disputed islands between the two states in these waters.
In particular are the Imia (Greece) or Kardak (Turkey) and Samos
(Greek) Sisam (Turkey) islands. Imia/Kardak is a pair of small, uninhab-
ited islets in the Aegean Sea that sit between Greek island chains and the
west coast of Turkey. On December 27, 1995, the Turkish Foreign Min-
istry officially declared the islets Turkish territory. The next month, war-
ships from both Turkey and Greece sailed to the islets as special forces

from Greece landed on the east islet and special forces from Turkey

evidence, relating to a very short span of time in the nineteenth century, are ambi-
guous and debatable. British Colonial interests and past interventions have marred
the evidence. Hence, clarification of the material facts and the choice of applicable
law form the crux of the present study. This is a multi-disciplinary study, dealing
with geography, history, economics, politics, international relations and law."
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landed on the west islet, both undetected, to raise their respective flags.
The immediate military threat was defused primarily by the US, which
spoke with officials of both countries over the phone during the final
hours of the crisis. Since then territorial disputes over islands in the Ae-
gean Sea have smoldered, with Turkey laying claim to a large number of
other islets in the Aegean that are considered to be of "undetermined
sovereignty”, by Turkey but are regarded as indisputably Greek by
Greece. Recently, Turkey called on Greece to avoid unilateral action in
the Aegean Sea if Athens does not want to harm the "positive atmos-
phere” between the two countries. The Aegean region has recently wit-
nessed increasing tension between Turkey and Greece, which escalated
after the election of the new Syriza government in Greece. Turkey's
comments came after Greek Defense Minister visited Imia/Kardak Is-
land. The position is Samos/Sisam is even more provocative, being just
1.6km off the Turkish coast. The separation of the Turkish from Greek

Cyprus Island is an extension of this dispute.
D) THE FALKLANDS

The fourth, and probably most protracted dispute is between the UK and
Argentina over the Falklands Islands (UK) or Malvinas (Argentina) is-
lands. The history of the problem goes farther than 2 centuries of coloni-
alism. As expected the dispute was sparked by the rich fisheries and the
recent discovery of rich oil and gas deposits around the islands. Spain,
which had a garrison at Puerto Soledad on East Falklands, administered
the garrison from Montevideo until 1811 when it was compelled to

withdraw by pressures resulting from the Peninsular War. In 1833, the
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British returned to the Falkland Islands and occupied it ever since. Fol-
lowing as breakdown in diplomatic solution, Argentina invaded the is-
lands on 2 April 1982. Thus, the isolated and sparsely-populated Falk-
land Islands, a British overseas territory in the south-west Atlantic
Ocean, remain the subject of a sovereignty dispute between Britain and
Argentina, who waged a brief but bitter war over the territory in
1982.Naturally, contemporary Falkland Islanders overwhelmingly prefer

to remain British’®.
E) THE PEREJIL ISLANDS

Fifth is a little known, but bizarre, dispute between Morocco and Spain.
The Perejil Island lies within Moroccan territorial waters, just 220 yards
off the Moroccan shore in the Strait of Gibraltar but has been Spanish
territory since 1668, another colonial legacy. The small rocky island is
sometimes used by local Moroccans as a goat pasture. In 2002, Morocco

sent a dozen soldiers to occupy the uninhabited island. Spanish soldiers

" Falkland Islands comprise East Falkland, West Falkland, South Georgia and South
Sandwich and 776 other lesser islands some of which are rocky and inhabited. The
capital and only city is Stanley (population: 2,115) on East Falkland. The islands
are self-governing, but the archipelago is territory of the UK, which is responsible
for its defence and foreign affairs. Portugal, Spain, and Britain all claimed to have
discovered the islands in the 16th century; there have been French, British, Spanish,
and Argentine settlements at various times. The UK established its control in 1833
and Argentina has disputed the claim ever since, unsuccessfully invading the is-
lands for two months in 1982 in what is unofficially known as the Falklands War.
The British plan to "beef up" its defence of the islands. Argentina has also stepped
up a campaign to get what it calls "Las Malvinas" back. It is reported that Russia
was working on a deal to lease 12 long-range bombers to Argentina for a possible
attempt to launch an offensive to reclaim the islands. The British regard that as a
hostile act and threat to the 3,000 Falkland Islanders, British citizens. That is how
toxic some island claims can be.

DEHUKAMDER - Cilt: 1/Say:: 2/Yil: 2018, s. 175-206



Prof. Dr. Ademuni-Odeke 195

subsequently evicted them and re-established the Spanish flag without

incident. The islet is now deserted but is monitored by both countries.
F) OTHER POTENTIAL ISLAND DISPUTES

Others, islands and boundaries of colonial legacy, and potential future
dispute over the Channel Islands (UK) just 20 miles off the coast of
France’?. Besides a potential dispute with Morocco over the Canary
(Spain), and Portugal (Madeira) off the west coast of Morocco, Ceuta
(Spain) on Moroccan land there is an active dispute, between Spain and
Portugal over Savage Island”. But is igniting these claims? The answer

is given below.

2. The Channel Islands became English possessions when William the Conqueror
crossed the channel to invade England. Subsequent wars and marriages resulted in
the Crown of England owning huge swathes of France - English King Henry 1l in
the 12th Century ruled right the way to the French border with what later became
Spain. Over the next 300 years or so, England lost more and more of the French ter-
ritories, until only Calais was left on the continent, and the Channel Islands off the
coast of France. Queen Mary lost Calais during her reign (16th Century), leaving
only the Channel Islands as the remnants of our possessions in France.

3" Measuring a mere 2.73 square kilometres or 20 hectares, although its highest point
is 165 metres high, the Savage Islands are at the centre of an international dispute
which Madrid has decided to take to the highest international level and seek a UN
resolution. The islands are located between Madeira and the Canary lIslands, al-
lowing Portugal’s territorial waters to reach within 40 nautical miles of the Spanish
territory. In terms of distance, the Savage Islands are substantially closer to the Ca-
naries than they are to Madeira. These islands have been a Portuguese territory sin-
ce 1438, the same year that a human being first set foot on Madeira, unlike the Ca-
nary Islands which was colonised by the Spanish. They are inhabited only by a
small team of wardens from the Madeira Nature Park, though the Portuguese navy
has seized a series of Spanish fishing vessels over the years for breaching territorial
borders.
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VI. NEW DEVELOPMENTS

A) MARITIME NATIONALISM

The new, and growing, maritime nationalism is currently at the forefront
of islands and island nations disputes. This is more so in South East
Asia, the Aegean Sea and Latin America where maritime nationalism
has given rise to maritime disputes which both reflect and reinforce a
dramatic rise in extreme nationalism in China, Japan, Argentina, the
Aegean Sea and elsewhere. Domestic politics and nationalism is partly
fuelling these island maritime disputes. Thus, there are now more in is-
lands than normal coastal are areas disputes. It is probably time for all
countries in these regions to cool things. One of the highlights is (Archi-
pelagic) Indonesia's new nationalism, especially as manifested in eco-
nomic, cultural and territorial spheres, noting both continuities with is-
lands located off Borneo, causing great angst and contributing to a wide-
spread belief that Indonesia's maritime regions and outlying islands are
vulnerable to these island claims. The Philippine maritime claims cite
recent Philippine history and international law’*. A new survey gauges
popular support for actions on China’s maritime disputes, with some
surprising results. These extreme protests and general anti-Japan senti-
ment have been linked to China’s education system. Robinson’s study
examines Chinese public opinion on the Senkaku Island dispute’. An-
other aspect is the planting of the Russian flag at the Arctic Polar.

4 China's story references, “China, Philippines, Maritime Conflict”, in Robinson, W.
P., Giles, H. (Eds.), The New Handbook of Language and Social Psychology (pp.
585-600).

5 See Note 32 above.
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B) SCRAMBLE FOR SEABED RESOURCES

Another issue flaming island disputes is the scramble for seabed re-
sources, especially in the Area’. Insatiable demand for minerals and rare
earth elements, coupled with dwindling resources on land have stake-
holders across the world over looking to a new frontier: the deep sea.
Advancing mining technologies are making the prospect of exploiting
seafloor minerals - including gold, copper, zinc, cobalt and rare earth
elements (REES) - not only possible but also imminent, with commercial
licenses to be granted by the International Seabed Authority from 2016.
China has a stronghold on REEs, controlling a staggering 97% of global
production. These finite elements and other precious minerals are used
in the creation of a massive range of electronics devices, emerging green
technologies and weapon systems, triggering a strategic scramble to ex-
ploit new sources he increased accessibility to now ice-free areas have
led to speculations about a new “scramble” for potential unclaimed Arc-
tic resources’’. Although such reports should generally be viewed as
exaggerated alarmist warnings, the “high seas” of the Arctic Ocean —
defined as areas beyond 200 nautical miles. It was the fear of such
scramble that led to the development of UNCLOS 1982 in the first place.

® For Seabed see Articles XI.

7 “Natural Resources Canada: Government of Canada Welcomes New Mapping Data on
Canada's North”, Canadian Business, 8 August 2008, [http://www.canadianbusiness.com/
markets/ccn/article.jsp?content =20080808_125504_2_ccn_ccn] (accessed on
21/04/20180).
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C) CLAMBER FOR RENEWABLE MARINE RESOURCES

The third development is the clamour for renewal resources to be gener-
ated from the sea especially the islands. Offshore wind power is crucial
if island countries like the UK are to meet their renewable energy and
ozone reduction targets under the Paris Climatic Change Agreement
2017. However, a lack of suitably powerful and reliable technology
could hamper those developments’. But that has not stopped these
countries from scrambling for maritime space of nearby islands-just in
case. Renewables become well enough established, and on a large
enough scale, to be competitive. Greenhouse gas emissions eventually
begin to fall in the Scramble world. But the earlier periods of economic
volatility, and the solar manufacturers are being battered by higher costs

and smaller margins after an unexpected shortage of a critical raw material.
D) THREATS FROM GLOBAL WARMING

The fourth development is the threats to the islands of global warming.
The rise in sea levels resulting from global warming is producing drastic
changes to especially to human development is the threat of climate
change on island nations. As sea levels continue to rise, island peoples
and cultures are being threatened. Sea level rise is especially threatening
to low-lying island nations because seas are encroaching upon limited
habitable land and threatening existing cultures. However, it is also im-

portant to consider that rising sea levels will submerge many island na-

8 8. International Energy Agency, World Energy Outlook.
[http://mww.worldenergyoutlook.org/] (accessed on 13/04/2018).
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tions. As sea level rises island nations are at increased risk of losing
coastal arable land to degradation as well as salinification, agricultural,
commercial sector, tourism, fisheries. The other aspect of global warm-
ing is the effect it has on the melting of the polar cap on the Arctic’® and
Antarctica. This in turn has two effects. First, is the dwindling of the
carp and therefore the emergence of newer islands which might contrib-
ute to further disputes between known borders. The consequences will
be increase in global warming refugees and further claims on the remain-

ing habitable safer and higher islands.
E) THE BLUE ECONOMY

The fifth, but not least, and the latest development is the emergence of
the concept the Blue Economy. The Blue Economy refers to any eco-
nomic activity in the maritime sector, whether sustainable or not. In par-
ticular the Blue Economy is about (a) Relationship of Small Island De-
veloping Countries (SIDS) and Coastal Least Developed Countries
(LDCs) to Oceans, Seas, and Marine Resources, (b) The Transition to a
Blue Economy and challenges to the Blue Economy affect Fisheries,
Agquaculture, Coastal and Maritime Tourism, Ports and Maritime
Transport and the Marine Biotechnology and Bioprospecting of these
island countries. With the emergence of and emphasis on the contribu-

tion of the blue sea economics to national developments, islands have

9 2. Borgerson, Scott (2008), “Arctic Meltdown: The Economic and Security Impli-
cations of Global Warming”, Foreign Affairs, March/April.
[http://www.foreignaffairs.com/articles/63222/scott-g-borgerson/arcticmelt down];
(accessed 18/05/2018) Arctic Climate Impact Assessment, Final Scientific Report.
[http://www.acia.uaf.edu/] (accessed on 15/03/2018).
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emerged as the next frontier in national disputes. This is in addition to
the already indicated fact that islands remain a critical factor in maritime
and territorial disputes especially in East and Southeast Asia and the
Aegean, both with respect to sovereignty disputes over island territories
and with regard to their capacity to generate maritime jurisdictional
claims for the delimitation of maritime boundaries. The Blue Economy
affects mainly coastal, archipelagic and island state economies. For these
countries, the Blue Economy means the use of the sea and its resources
for sustainable economic development. For those reasons the Blue
Economy has injected more problems in the legal regime of islands.
Coupled with the above 5 factors are the security considerations and

challenges to the regime of islands under the Convention.
VII. SECURITY CONSIDERATIONS AND CHALLENGES
A) SOUTH CHINA SEA

The foremost hot point, merging islands and security disputes, is the
South China Sea. In addition to maritime nationalism, national maritime
security is the other toxic challenge to the regime of islands. Recent de-
velopments, however, have clarified the positions of some of the parties
to the South China Sea islands disputes on this issue. There is also a
trend toward reducing the effect of sparsely inhabited or uninhabited
islands in the generation of maritime claims and the delimitation of
maritime boundaries. The latter development suggests that disputed is-
lands, even if deemed capable of generating extended claims to maritime
jurisdiction, would have only a limited capacity to generate such claims
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compared with the surrounding mainland and main island territories.
Acceptance of this view by, for example, the South China Sea claimant
states would result in considerable narrowing of the area of overlapping
maritime claims, thus significantly simplifying the dispute. The estab-
lishment by China of naval and air bases on these disputed islands has,

however, compounded the problem.
B) CHAGOS ISLANDS

The second example combining security and colonial legacy is the Cha-
gos Islands’ dispute between the UK and Mauritius. The Chagos Islands
are a remote group of seven atolls comprising more than 60 individual
tropical islands in the Indian Ocean. The nearest landmass is the Mal-
dives to the north. The islands had been a part of the island nation of
Mauritius until the 18th century when French settlers began arriving. In
1810, the French ceded the island to the UK and in 1965 the UK split the
Chagos Archipelago away from Mauritius to form the British Indian
Ocean Territory. In 1971 the UK leased the atoll of Diego Garcia to the
US to build a military base and expelled the native Chagossians who
lived on the island. Today, Diego Garcia is the only inhabited part of the
Chagos Islands, and only by military and civilian-contracted personnel.
In April 2010, the UK established the Chagos Archipelago as the world's
largest marine reserve in an apparent attempt to prevent any resettlement
by the evicted natives. In December 2010 Mauritius filed charges against
the UK under the UNCLQOS, to challenge the legality of the Marine Re-
serve. In 2015, the case has made it all the way to the International Court

of Arbitration, where representatives from Mauritius and the UK are
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currently making their case to the UN tribunal in secret proceedings over
the legality of the Marine Reserve. Mauritius believes a ruling in their
favour could lead to unravelling of UK's claim over the islands, allowing

them to come back under Mauritius sovereignty®°.

8 In a diplomatic blow to the UK, the UN voted to ask the ICJ to rule on the fate of
the British-ruled Chagos islands, which host an important military base shared with
the U.S. The Indian Ocean archipelago has been at the centre of a decades-long dis-
pute over the UK’s decision to separate it from Mauritius in 1965 and set up a joint
military base with the U.S. on Diego Garcia, the largest of the islands. The U.N.
General Assembly adopted a resolution presented by Mauritius and backed by Afri-
can countries asking the 1CJ to offer an opinion on the island chain’s fate. The mea-
sure was approved by a vote of 94-15 with 65 abstentions, notably from many Eu-
ropean countries including Germany and France. The vote was seen as a test of the
UK’s ability to rally support at the UN from fellow Europeans after it voted to leave
the European Union. Britain and the US had launched strong appeals to the 193-
nation assembly to vote against the measure, arguing that it was a bilateral dispute.
Russia, China and most EU countries also opted for an abstention. The resolution
asks the 1CJ to “render an advisory opinion” on Britain’s decision to separate the
Chagos from Mauritius and rule on the resettlement of Chagossians to make way
for the military base. The ICJ’s opinion would be non-binding, but it would lend
support to a campaign by Mauritius for the return of the Chagos Islands. Mauritian
Representative told the U.N.G.A that bilateral talks with Britain had failed, and that
his country’s sovereignty over the islands would not threaten the status of the Diego
Garcia base. Diego Garcia was used by the U.S. CIA as an interrogation centre for
terror suspects from Afghanistan after the September 11, 2001 attacks. Mauritius
accused the UK of working to block international action, to avoid the scrutiny by
the UN. Mauritius argued that it was illegal for the UK to break up its territory whi-
le the Indian Ocean country was under UK colonial rule. Britain rejects the sovere-
ignty claim by Mauritius over the Chagos Islands but has said it will return the arc-
hipelago to Mauritius when the military base is no longer needed, without specif-
ying a possible date. India and a number of African countries voted in favour of the
resolution
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C) THE POTENTIAL ARCTIC ISLANDS®!

As would be expected, the next battleground over island claims’ disputes
is the Arctic. Here, global warming is having a double reverse effect. On
the one hand is the rise of sea levels and the disappearing of low lying
island states from the melting of its icecaps. On the other is the decrease
of the icecap exposing more land and islands. Whereas the former might
not lead to violent disputes, the latter will definitely lead to some, espe-
cially where the newly exposed islands might not be along current
straight line imaginary boundaries in the ice between the sectors of the
specially the super-powers. This is particularly so, as most or all the po-
tential islands will consist of rocky islands unbale to sustain life and
therefore without claims to ts, ¢z, ¢s and eez under the Convention®?,

The final outcome might be only small pools or lakes without any exten-

81 See, Timo Koivurova “Climate change could lead to Arctic conflict, warns senior
NATO commander”, The Guardian, 11 October 2010.

[http://mww.guardian.co.uk/environment/2010/oct/11/nato-conflict-arcticresources];
(accessed on 01/04/2018).

“Russia plans to create Arctic military force”, Associated Press, 27 March 20009,
[http://www.msnbc.msn.com/id/29916834/] (accessed on 08/04/2018)

17. “Russia plants flag on North Pole seabed”, The Guardian, 02 August 2007,
[http://mww.guardian.co.uk/world/2007/aug/02/russia.arctic]; United Nations Convention
on the Law of the Sea Commission on the Limits of the Continental Shelf, Sum-
mary of the Recommendations of the Commission on the Limits of the Continental
Shelf in regard to the Submission made by Norway in respect of Areas in the Arctic
Ocean, the Barents Sea and the Norwegian Sea on 27 November 2006, Adopted by
the Commission on 27 March 2009 with amendments.
[http:/immww.un.org/Depts/los/clcs_new/submissions_files/nor06/nor_rec_summ.pdf];
Weber, Mel, “Defining the Outer Limits of the Continental Shelf across the Arctic
Basin: The Russian Submission, States’ Rights, Boundary Delimitation and Arctic
Regional Cooperation”, The International Journal of Marine and Coastal Law, 24,
2009, pp. 653-681.

8 Article 121(3).
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sive seas. The other is the effect if making the Arctic navigable thereby
reducing the sailing distance between East and West thereby abandoning
the traditional Cape and Suez Canal routes. Such passage through newly
exposed islands and rocks might cause further disputes and impediments
of the rights currently available under the Convention.

D) SOCOTRA ISLANDS

The final, and latest, instalment in the dispute over islands, with security
implications is over the Yemeni island of Socotra between Yemen and
the UAE. Yemeni sovereignty over the island is not disputed, however,
the UAE troops recently occupied the island as part of the Saudi Arabian
led coalition against the Yemeni Houthi rebels. It is a classical-case of
the legal regime of islands being dragged into regional rivalry and, there-

fore, considerations.
CONCLUDING REMARKS

The legal regime of islands has replaced other outstanding issues under
UNCLOS 1982. Island disputes, some with political history, have re-
mained unresolved some from centuries of colonialism. The Convention
has not helped in leaving gaps and unresolved issues during the 25 years
of its negotiations. Nationalism, new challenges and new developments
have been helped fuel the problem. Global warming and the Arctic melt-
ing is adding to the equation. More alarming is the introduction of secu-
rity considerations, which if left unchecked might ignite violence espe-
cially in the South China and Aegean Seas. The Falklands’ War 1982

and occasional skirmishes between Turkish and Greek air and naval
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forces provide precedence. The disputes have drawn in academics in
China, Japan and South Korea in support of their national claims. It is
appropriate for Turkey to be concerned about these issues and DEHU-
KAM is probably the right starting place for the debate on and the for-
mulation of national policies on the subject. The precedent for this is the
substantial involvements of, especially, Chinese and Japanese sister in-
stitutions in putting forward arguments in favour of their respective na-
tional interests. Japanese maritime academics, especially, have re-
searched, consulted, written on and held numerous national and interna-
tional symposia on the disputes between their respective nations. They
have, in the process, made substantial contributions to the formulations
of their respective national foreign policies on the subject. That said, a

number of suggestions could be risked.

What is needed are: first, an authoritative interpretation of the Conven-
tion generally and Article 121 in particular though highly desirable, is
presently lacking, and both state practice and international jurisprudence
are of only limited utility on this issue. Secondly, it is increasingly clear
that the parties to disputes over especially Aegean, Southeast Asian is-
lands and the Falklands take distinctly differing views on the capacity of
certain features to generate broad maritime claims. Third, island disputes
remain a key obstacle to the achievement of a peaceful settlement of
regional maritime and territorial disputes. Fourth, the trend toward min-
imizing the role of small, remote islands in the generation of claims to
maritime space and the delimitation of maritime boundaries is encourag-

ing and suggests approaches to overcoming especially the Aegean-South
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China Seas and Falklands island/rock conundrum. Fifth, and finally, the
solution to island disputes should help moderate or reduce the scope of
overlapping maritime claims and subsequently “defuse the bomb” of

potential conflict over disputed islands in these two regions.
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Adalarin egemenligi ve deniz bolgelerinin sinirlandirilmasi hakkindaki
ihtilaflar, sahildar Ulkeler ile ada Ulkeleri arasindaki alisilagelmis deniz
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1982'den bu yana meydana gelen yeni gelismeler ve zorluklardir. Bu
gelismelerin nedenleri denizcilik milliyetgiliginin yeniden canlanmasi,
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naklar1 i¢in mucadele; adalardan yenilenebilir enerji kaynaklari elde et-
me micadelesi; mavi ekonominin ortaya cikisi; Kiresel isinmanin ada
devletleri Uzerindeki etkisi ve ulusal savunma ve guvenlik endiselerini
kapsar. Ihtilafli alanlar arasinda 6ne ¢ikan ¢ekismeli hak iddialar1 Glney
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kurulmus hukuki rejimi hakkindaki itilaflarin zerindeki bu zorluklar ve

gelismelerin etkilerini inceler.

Anahtar Kelimeler: Uluslararas1 Hukuk, BMDHS, Adalarin Rejimi,
Kayaliklar ve Yapay Adalar, Deniz Alanlari, Deniz Alanlarinin Sinirlan-

dirilmasi.

ABSTRACT

Disputes over sovereignty and the delimitation of maritime zones of is-
lands has replaced traditional maritime boundary disputes between coas-
tal and island states. This is due new developments and challenges to the
regime especially since UNCLOS 1982. Reasons for these developments
include the: resurgence of maritime nationalism; legacy of arbitrarily-
drawn colonial boundaries; scramble for marine natural resources; clam-
ber for renewable energy resources from these islands; emergence of the
blue economy; effect of global warming on the island states; and natio-
nal defence and security concerns. Foremost, among the disputed areas
are the conflicting claims in the: South China Sea; Aegean Sea; Falk-
lands Islands; and the Arctic. Against this background, this article analy-
ses the effect of these challenges and developments on the causes of dis-
putes over the hitherto established legal regime of islands under
UNCLOS 1982.

Keywords: International Law, UNCLOS, Regime of Islands, Rocks and
Uninhabited Islands, Maritime Zones, Delimitation of Maritime Zones.

*k%k
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I. GIRIS

Adalarin uluslararas1 hukuk kapsaminda 6nemi zaman ic¢inde dalgali bir
seyir gostermis olmakla birlikte, bu sorunlarin kontrolde ¢ikmasi ancak
Birlesmis Milletler Ugiincii Deniz Hukuku (BMDHS 111, 1973-1982)
Konferansinda miinhasir ekonomik bdélgelerin olusturulmasi ve kita si-
nirlarinin Kesin ¢izilmesiyle iki yeni kavramin meydana gelmesinden
sonra olmustur. One ¢ikan ihtilaf alanlar1 Ege Denizi (Turkiye ile Yuna-
nistan), Rockall (BK ile Irlanda), Falkland Adalar1 (BK ile Arjantin) ve
Giineydogu Asya adalaridir (Cin ile Japonya, Kampugya, Filipinler ve
Vietnam). Fayda saglamak isteyenler azami taleplerde bulunurken, karsi
taraf asgari deniz bolgeleri istemektedir. Catisma olmayan ancak muh-
temel sorun alanlari: Mans (Adalart (BK ile Fransa), Madeira Adalar
(Portekiz ile Fas/Sahra Cumhuriyeti) ve Kanarya Adalaridir (ispanya ile
Fas/Sahra Cumhuriyeti).

Tarihteki sorunlara, adalarin agik bir sekilde tek tarafli tahsis edilmesi
veya isgal edilmesi ve sinirlarin tahdit edilmesi yol agmistir. Yakin za-
manda ise madenler, balik¢ilik bolgeleri ve diger okyanus kaynaklari
Uzerine mucadeleler; deniz yatagi kaynaklar1 Gzerine mucadeleler; kire-
sel istnmanin etkileri; deniz kaynakli yenilenebilir enerji kaynaklar1 (ize-
rine mucadeleler; deniz milliyetgiligi ve ulusal giivenlik meseleleri sebe-
biyle sorunlar ortaya ¢ikmaktadir. Sorun 6zellikle Cin'in 1ssiz adalarin
deniz bolgelerini genisletme, guvenlik nedenleriyle yapay adalar, hava
ve deniz Usleri insa etme uygulamalariyla daha da sikintili bir hal almaya
baslamistir. Ada ve Takimada Ulkeleri bu gelismelerle 6zellikle ilgilidir

ve bu gelismeleri yakindan takip etmektedir. Burada iki sorun mevcut-
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tur: birincisi, ulusal tahditlerin yeniden agilmasi; digeri ise ada deniz
bolgelerinin genisletilmesine yonelik artan talebin sorgulanmasidir. Bas-
ka bir deyisle, her iki taraftan da ele alindiginda sorun yaratan bir durum

mevcuttur.

Bu calismada, tartismali adalar meselesi ile bunlarin uluslararas: hukuk
genelinde ve BMDHS 1982 (“So6zlesme”) kapsami 0zelinde deniz yargi
yetkisine iligskin hak iddialar1 arastirilmaktadir. Calisma, bu oldukga kri-
tik ve karmasik konuyu kapsamli bir sekilde degerlendirmeyi degil, ya-
kin zamanda meydana gelen degisiklikler, gelismeler ve zorluklar g6z
onlnde bulundurularak yeniden gézden gecirerek konuyla ilgili hatirlati-
c1 genel bir bakis sunmayi amaglamaktadir. Calismanin sunumunda, bu
Bolum I ve devamindaki 5 diger BOlUm sirasiyla; adalarin hukuki rejimi,
onde gelen 20 ada ihtilafinin ayrintilari, meseleler ve sorunlarin odak
noktalari, somirgecilik mirasi, yeni gelismeler, yeni zorluklar, givenlik

endiseleri Ve ¢ikarilan sonuglar ele alir.
Il. ADALARIN HUKUKI REJIMI

Sozlesmede, tamami bu makaleyle ilgili olmamakla birlikte, adalar bu-
yik olcude birgok hiikiim kapsaminda ele alinmaktadir. Ornegin, Soz-
lesme'de! tanimlandig1 sekilde Takimada Ulkeleri, "¢ok yakindan birbir-
leriyle iliskili olan sular1 ve dogal Ozellikleri, biitiinlesik bir cografi,
ekonomik ve siyasi veya boyle kabul edilen? bir yap: teskil etmesi sebe-

biyle"® bu makalede tartisilan sorunlara dahil edilmemistir. Ayrica, kom-

1 Madde 46 (a) ve 46 (b).
2 Ada ihtilaflar1 hem BMDHS 1 hem de BMDHS (111) 1982'den daha eskiye dayanur.
3 Madde 47(1).
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su Ulkeleri bu makalenin konusu olan adalarin aksine ekonomik veya
baska bir a¢idan etkilemeyen kendilerine has deniz sinirlarini ¢izme ku-

rallarina sahip olduklart igin konumuz disindadir®.

Ancak, geri kalan ada kategorileri sorunlara neden olabilmektedir. Bu
makalenin konusu bu tir adalardir. Ele alinacak konulardan birincisi,
yapay adalarin ve tesislerin insa edilmesinden kaynakli sorunlardir®.
Ornegin agik denizler konusunda Sézlesme cercevesinde, uluslararasi
hukuk kapsaminda izin verilen yapay adalarin ve diger tesislerin insa
edilmesi serbestisi taninmaktadir. Ancak, asil sorun bunlarin S6zlesme
kapsaminda yasal statiilerinin bir sonuca baglanmamis olmasidir. ikinci
olarak, bu ada gruplari, gecici olmalar1 ve dolayisiyla dogal olmamalari
nedeniyle Sozlesme kapsaminda ne Takimada ne de normal ada niteli-
ginde olmalarindan kaynakli sorunlara yol agmaktadir. Komsu adalarin
neden oldugu temel sorunlardan dgtincist, Sézlesmenin formali gerge-
vesinde deniz bolgelerinin 6lgiilmesi amaglariyla esas hattin® nereden
baslayacagidir. Bu da dérdinci olarak, bu adalarin karasulari (KAS)’,
bitisik bolge (BB)®, miinhasir ekonomik bélge (MEB)® ve kita sahanlig
(KS)*¥ haklarina sahip olup olmadiklar siiphesinden ortaya ¢ikmaktadir.

Ayrica, adalarin bu deniz bolgeleri Gzerindeki hak iddialari, digerlerinin

4 Ayrica Madde 53(5)'e bakiniz.

(Ada statiisuine sahip olmayan tesisler 60(8),147(2)(e),246(5)(c), 259) ve ikinci
kayaliklar (Madde 121(3)).

Esas Hatlar; Bakiniz: Madde 6,7(1),13, 47(1), 47(4) ve 121(2)).
Karasular1 (KAS).

Bitisik Bolge (BB).

Miinhasir Ekonomik Bélge (MEB).

10 Kita Sahanligi (KS).

© © N o
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zararsiz gecis'?, acik deniz serbestileri'?, bilimsel arastirma®® ve deniz
alt1 kablo ve boru hatlarinin désenmesi'* dahil deniz haklarmdan fayda-
lanabilmelerini veya bu tir faaliyetlere katilabilme kabiliyetlerini etkile-

yebilmektedir.

Adalarin rejim statiilerinin Sézlesmede® net olmamasinin yani sira, yo-
rumlanmasiyla ilgili de kesin bir karar veya fikir birligi yoktur. Sozles-
me kapsaminda ada, med zamaninda su seviyesinin tzerinde olan, etrafi
sularla cevrili, dogal olarak olusmus kara pargasi olarak tanimlanmis-
tir'®. Ayrica, kayalik adalar igin éngoriillen durumlar disinda, bir adanmn
KAS, MEB ve KS'leri, diger kara pargalarma uygulanan Soézlesme hii-
kiimlerine gére belirlenir'’. Bununla birlikte, kry1 bolgelerinin smirlandi-
rilmast igin gegerli olan 6lgiim standartlarin ada smirlarina da uygu-
lanmas1 mantik disidir. Ikinci olarak, Sézlesme, insan ikametinin veya
kendi ekonomik yasaminin surddrilmesine uygun olmayan kayaliklarin
MEB veya KS'leri olmayacag: konusunda acgik olmasma ragmen®®, bu
aciklik, MEB, KS ve elbette KAS dayanagi kazanma amaciyla kayalik

adalar Uzerinde suregelen hak iddialarini sonlandiramamustir.

Bunlara halel getirmeksizin, Madde 121(1), aciklamasi kendiliginden

acik oldugu i¢in herhangi buyik bir soruna da yol agmamaktadir. Ancak

11 Zararsiz Gegis.

12 Acik Deniz Serbestisi.

13 Bilimsel Arastirma.

14 Deniz Alt1 Kablolarinin Désenmesi.
15 Madde 121 ve diger maddeler.

16 Madde 121(1).

Y Madde 121(2).

18 Madde s121(3).
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Madde 121(2) KAS'nin'® ve KS'nin? élgiimii icin esas hat bakimindan,
0zellikle bir adanin deniz alanlarinin, S6zlesmenin, diger kara pargalari-
na uygulanan hiikiimlerine goére belirlenebilecegine dair hiikmi sorunlu-
dur. Adalarin Ozellikleri ile kara veya kiy1 bolgelerinin 6zellikleri ayni
olmadigindan, bu hikim daha ¢ok karisikliga yol agmaktadir. Bu kari-
siklik, bu makalenin Ill. Bolumiinde tartisilan, devam eden ada ihtilafla-
rina neden olmustur. Sorunun kdk nedeni, kismen kavramin gelisimine,
uzak mesafelere yayilmig adalarin sémirge yoluyla iktisaplarina, ulusla-
raras1 alisilagelmis hukuk hatalar1 ve BMDHS 12t ve BMDHS [I'nin??

bunlar1 ¢ozme kapasitesinden yoksun olmasina dayandirilabilir.
111. GUNDEMDEKI VE POTANSIYEL iHTILAFLI ADALAR

Asagida V. Bolimde agik¢a gosterildigi gibi, ana sorunlar adalar izerin-
de egemenlik, yarg: yetkisi ve deniz alaniyla ilgilidir. Sayilan nedenlerle,
asagida yer alan 20 ada ile ilgili hak iddialarinin yaklasik yaris1 Asya’da
ve Uzak Doguda (¢cogunlukla Guney Cin Denizi) yer almaktadir. Bu 20
hak iddias1 sunlardir: (i) Swains Adas1®, (i) Glorioso Adalan?*, Bassas da

India ve Juan de Nova Adas; (i) Vukovar Adasi ve Sarengra Adasi?>; (iv)

19 (Mad. 8-16), Ayrica yukarida Not 5'e bakiniz.

20 Yuykarida Not 8'e bakiniz.

2L BMDHS I (Cenevre Sozlesmesi 1958).

22 Cenevre 1960 BMDHS Il Konferansi, karasularinin sinirlandirilmas: konusunda
fikir birligine ulasilamamasi nedeniyle tamamlanmadi.

2 ABD ile Yeni Zelanda'min Hak iddialar1.

24 Adalar Mozambik Kanali'mn daha da asagisinda (Fransiz Mayotte'undan belirli bir
mesafede) olmasina ragmen, Fransa ile Madagaskar arasinda Hint Okyanusu'ndaki
hak iddialar.

% Hirvatistan ve Sirbistan'in, Sirbistan'a Hirvatistan'dan daha yakin Tuna nehri (ize-
rindeki hak iddialari; bu mesele, eski Yugoslav Federasyonunun dagilmasina kadar
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Machias Seal Adas1 ve North Rock ; (v) Perejil Adasi?’; (vi) Navassa
Adasi®®; (vii) Imia (Yunanistan) / Kardak (Tiirkiye) Adas1 2°; (viii)
Falkland Adalar1 %; (ix) Kuril Adalar®*;(x) Bilyiik ve Kiigiik Tunbs ve Abu
Musa®?; (xi) Liancourt Rocks (Dodko) “Issiz adalar’®3; (xii) Calero Adasi®;

(xiii) Chagos Adalarr®®, (xiv) Spratly Adalar®®; (xv) Scarborough Shoal-

Giiney Cin Denizi'ndeki ihtilafli bélgeler®”; (xvi) Paracel Adalar ve

Spratly Adalari, Giiney Cin Denizinde stratejik bir konuma sahiptir®;

26
27

28

29

30

31

32

33

34

35

36

37
38

kadar bir sorun olmamust1 ve bu iki Ulke arasindaki mevcut dismanligi g6z 6nlinde
bulundurursak, savasa yol agabilirdi.

ABD ve Kanada'nin Hak Iddialar1.

Ispanya ve Fas'm, Fas sahilinden sadece 220 yard acikta hak iddialari; bu konu
asagida sbmirge miras1 boliminde daha detayli bir sekilde tartisilmaktadir.

ABD ile Haiti'nin, Guantanamo Kdarfezi'nin 100 mil giineyindeki hak iddialart;
ABD ana karasindan uzakta Karayip denizindeki adalar-sémurge mirasimnin bir di-
ger Ornegi.

Yunanistan ile Tlrkiye'nin hak iddialar1; asagida, sémirge mirasinin, glinimiiz ada
ihtilaflar1 Uzerindeki etkisi kapsaminda tartigilmaktadir.

Birlesik Krallik ile Arjantin'in hak iddialari; muhtemelen en glincel ada ihtilaflarin-
dan-sdmiirge mirasiin Uriinlerinden biri.

Japonya ile Rusya'nin hak iddialar1; Ruslar halihazirda aday: askeri tatbikatlar igin
kullanmaktadir. Japonya, ada Uzerinde egemenlik kazanma sozl vermistir.

Iran ile Birlesik Arap Emirlikleri'nin (BAE) hak iddialary; bu konu, iran ile Arap
komsular arasindaki zayif iliskiler g6z 6niinde bulunduruldugunda, bu Ulkeler ara-
sinda muhtemel bir ihtilaf meselesidir.

Japonya ile Guney Kore'nin hak iddialari.

Nikaragua ile Kosta Rika'nin hak iddialari; s6z konusu ada kdrfez ve nehir halicinde
yer almaktadir.

Birlesik Krallik ile Morityus'un hak iddialar1; sémirge mirasi ile glivenlik endisele-
rinin agik bir birlesimi.

Vietnam, Cin, Tayvan, Malezya ve Filipinlerin hak iddialari: petrol, gaz ve gliven-
lik; Cin ada tizerinde hava ve deniz Usleri insa etmektedir.

Cin, Tayvan ve Filipinler'in hak iddialar1; petrol, gaz ve glvenlik.

Cin, Tayvan ve Vietnam'in iddialari.
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(xvii) Senkaku (Japonya)/ Diaoyu (Cin) Adalarr®®; (xviii) Hans Adasi*;

(xix) Rockall*%; ve (xx) Arktik*2. Bunlarmn bir kism asagida tartisiimistir3,
IV. MESELELER VE SORUNLU ALANLAR
A) SINIRLANDIRMA

Genislemeci hak talep edenlerin amaglar1 ve temel avantaji, maden hak-
larina erisimin tam kapsamini belirleyebilen ve givenlik endiselerini de
karsilayabilen en buyuk deniz alan1 kazanimlaridir. Bunlar ve geri kalan
diger meseleler, ancak bu arka plan g6z 6ntinde bulundurularak anlasila-
bilir. Ancak, sadece Peru'dan 13,1987 km agiktaki Galapagos gibi ada-
lar, S6zlesme kapsaminda izin verilen en fazla deniz alanini iddia ede-
rek, digerlerinin de denizi kullanimina ve 6zgurluklerine yer birakabilir.
Bu makalede ele alinan ihtilafli adalarin bir¢ogu, deniz sahil seritlerine
veya diger devletlere ait komsu ada sinirlarina yakinliklarindan dolay1
bunu yapamazlar. Bu nedenle, bu tarzda hak iddialarini ve ihtilaflar bu

makalenin konusunu teskil etmektedir.

39 Japonya, Cin ve Tayvan'm iddialar1.

40 Kanada ve Danimarka'nin hak iddialari, Danimarka'nin somiirge mirasiyla Gron-
land Gzerinde tekrar hak iddia etmesiyle ilgili Kennedy kanalindaki kayalik bir ada.

4 BK ile Irlanda'nin, Irlanda Denizindeki hak iddialari.

42 Rusya, Kanada, ABD, Danimarka (Grénland), Norveg (Grénland) ve izlanda'nin
muhtemel hak iddialar.

4 Glncel olmayan ya da muhtemel ihtilaflar arasinda Fransa'dan sadece bir tas atma
mesafesi uzaklikta olan Mang Adalari, her ikisi de Kuzey Dogu Afrika'da yer alan
Madeira Adalar1 (Portekiz) ve Kanarya Adalari (ispanyol) yer almaktadir. Bunlar,
bu makaledeki tartismalarin diginda tutulmustur.
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B) KARASULARI

Sozlesmeler, sahildar devletin her agidan tamamen yetkili oldugu 12
deniz mili agikliginda karasular1 bolgesine izin vermektedir. Ancak, bu-
rada net olmayan husus, karasularinin kenarindaki bir adanin, karasula-
rin1 bir 12 mil daha genisletip genisletemeyecegidir. Ayrica, KAS iceri-
sinde resiflerin® bulunmasi, takimada 6zellikleriyle veya bunlar olma-
dan®, élcim esas hattinin belirlenmesinde daha bilyiik sorunlara yol
agcmaktadir. Ayrica, bir adanin bogaz teskil etmesi halinde diger kullani-
cilarin zararsiz ve transit gecisleriyle*® ilgili benzer sorunlar ortaya cika-
bilmektedir. Yukarida bahsedilen hak iddialarinin, 6zellikle adalarin
rejimindeki abartili hak iddialarindan kaynakli toplam etkileri, hem ge-
leneksel glimriik hem de S6zlesme kapsamindaki transit gegis haklarini
ve aym zamanda 6zellikle*’ Sozlesme cercevesinde ihtilafli adalar tize-
rinden ugus haklarimi etkilemeye baslamistir. Benzer sorunlar, S6zles-
menin bogazlara®® iliskin hiikiimlerinde, 6zellikle transit gegislerde mev-
cuttur. Ote yandan, Sézlesmenin, uluslararas: seyriisefer igin kullanilan
bogazin kapsamini tanimlamamasi dikkate degerdir. Transit gegisin ya-
pildig1 alan Gzerinde hak iddia edilebilecegi seklinde devam ettiginden,

muhtemelen kasten muphem birakilmistir.

4 Madde 6.

4 Madde 47(7).

4 Madde 38(1).

47 Madde 34-45.

4 Madde 37-39 ve 44.
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C) BITISIK BOLGE

BB'de de, yukarida belirtilen KAS sularina benzer sorunlar mevcuttur.
Sahildar devletin BB icerisinde Sozlesme kapsamindaki haklar1 fazla
sorun teskil etmez*®. Daha da 6nemlisi, BB, KAS'nin genisliginin 0l¢i-
miine esas teskil eden hattin 24 deniz mili 6tesine uzanamaz®®. Ote yan-
dan, TS'de oldugu gibi, denkleme bir ada girdiginde KS ve MEB'nin® ge-
nigligi ve 6l¢cimuine iliskin sorunlarla yine karsilagilmaktadir. Ayrica,
Sozlesme zaman zaman celiskili bir sekilde BB sinirlart igerisinde bulu-
nan tarihi kalintilar1 ¢ikarma girisimlerinin, sahildar devletin seyriisefer

ve yargi haklarmi ihlal edebilecegini 6ngormektedir®?,
D) KITA SAHANLIGI

Sozlesme, KS* olarak bilinen 200-350 deniz mili acgikta, sahildar devle-
tin ekonomik faaliyetlerde bulunabilecegini, ancak herhangi bir hukuki
veya bagka yetkisinin olmayacagini 6ngérmektedir. Ancak, geriye ¢0-
zlilmemis 2 sorun kalmaktadir. Birincisi, yapay adalar ve yapilardir.
Sozlesme, kiy1 devletinin kendi topraklarina veya karasularina giren

kablolar ya da boru hatlarina yonelik veya kita sahanliginda yapilan ke-

49 Madde 33(1)- “1. Karasularina bitisik olan, bitisik bolge olarak tanimlanan bir bol-
gede, sahildar Devlet, agsagidaki maksatlarla kontrol uygulayabilir:

(@) gmrik, mali, g6¢ ve saglhik kanunlarmin ve dizenlemelerinin, kendi
topraklarinda veya karasularinda ihlal edilmesini dnlemek;

(b) yukarida belirtilen kanunlarmin ve diizenlemelerinin, kendi topraklari veya
karasular1 igerisinde ihlalini cezalandirmak.”

0 Madde 33(2).

1 Madde 33(2) and 48.
52 Madde 303(2).

5 Madde 76.
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siflerle iligkili olarak désenen veya kullanilan kablolara veya boru hatla-
rina iliskin hak ve yetkilerini veya yetki bolgesi icerisindeki yapay ada-
larin, tesislerin ve yapilarin ¢alismalari tesis etmesine ve belirlemesine
izin vermektedir®*. Faydalanma haklar1 anlasilabilirdir, ancak yapay ada-
lar, tesisler ve yapilar insa etme haklari daha buytk sorunlara yol agmaktadir.

Bu adalar ve yapilarla ilgili olarak, madde 80'in madde 60 ile birlikte
okunmasi, 6ngériillemeyen sorunlarin bir kaynag: olabilir®®. Diger sorun,
kars1 karsiya veya komsu sahillere sahip devletler arasindaki KS'nin si-
nirlandirilmasiyla ilgilidir. Bu tlr smirlamalarin, Uluslararas1 Adalet
Divan Tiiziigii'niin 38. maddesinde yer alan Anlasmazliklarin C6zimii®
mekanizmasina gore, uluslararas1 hukuk uyarinca®’, Devletler arasindaki
anlagmalar ile saglanacagi disinda, Sozlesmede bu konuyla ilgili hiikiim
vermemektedir. Sasirtict bir sekilde, yapay adalar, tesisler ve yapilar de-
gil, sadece dogal adalar ele alinmigtir. Dolayisiyla, UNCLOS 1982'ye gi-

den mizakerelerde hasiralt1 edilen sorun, tekrar glin yizUne ¢ikacaktir.

% Madde 79(4).

% "Madde 60, duruma gore, kita sahanhigindaki yapay adalar, tesisler ve yapilar igin
gecerlidir". Ayrica bakimz; Elferink, A.G. Oude (2009), “The Continental Shelf in
the Polar Regions: Cold War or Black-Letter Law?”, Netherlands’ Yearbook of In-
ternational Law, C. XL, s. 121-181; Okyanuslar ve Deniz Hukuku, Okyanus iliski-
leri ve Deniz Hukuku Bo6lumi, Kita Sahanlhigi Sinirlart Komisyonu (KSSK), kita
sahanliginin esas hattan itibaren 200 deniz milinin 6tesindeki dig sinirlart Komisyo-
na Bildirimler: Norve¢ Kralligi'nin Bildirimi, 27 Kasim 2006.
[http://www.un.org/depts/los/clcs_new/submissions_files/submission_nor.htm]
erisim tarihi 15/05/2018; Okyanuslar ve Deniz Hukuku, Okyanus Iliskileri ve Deniz
Hukuku Bolimi, Kita Sahanligi Smrlart Komisyonu (KSSK), kita sahanliginin
esas hattan itibaren 200 deniz milinin Otesindeki dig sinirlari: Komisyona
Bildirimler: Rusya Federasyonu'nun Bildirimi, 20 Aralik 2001.
[htip://www.un.org/Depts/los/clcs_new/submissions_files/submission_rus.htm] erigim tarihi
10/05/2018.

%  Madde 83.
57 XV. Bolim (Madde 279-299).
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E) MUNHASIR EKONOMIK BOLGE

Kita sahanligi olmayan devletlere tazminat olarak, S6zlesme, bu devlet-
ler icin, hukuki yetkiler hari¢ kita sahanliginda olanlara denk ekonomik
haklardan faydalanabilecegi miinhasir ekonomik bdlgeleri 6ngérmekte-
dir. Ancak bu ekonomik haklar1 ifa edebilmek icin sahildar devlete, ya-
pay adalar, tesisler ve yapilar insa etme ve kullanma hakki tanimakta-
dir®®. Bu adalar lzerindeki Fuller haklar1 S6zlesmede Madde 60'ta belir-
tilmis olup® sirastyla yapay tesisler ve yapilar ve adalarla ilgili olan
madde 79(4) ve madde 121'in ana metni ile birlikte okunmali ve karsi-

lagtirilmalidir.
F) ACIK DENIiZLER (SERBESTILER)

Acik denizler (AD) tim Devletlere agik olmasima ragmen, adalar®® konu-
sunda, hem sahildar tlkeler hem de denize kiyis1 bulunmayan lkeler,
Sozlesmenin VI. Bolimine tabi olarak uluslararasi hukuk gergevesinde
yapay adalar ve diger tirli tesisler insa etme serbestisine sahiptir. Yapay
ada haklarinin yani sira, acik denizlere getirilen diger kisitlamalar sadece
diger Devletlerin haklari®® ve agik denizlerin sadece barisgil amaglarla
kullanilmasidir®2. Bu senaryolar sadece Giiney Cin Denizi sularinda ne-

ler oldugu sorusunu degil, aym1 zamanda agik denizlerin herhangi bir

% Madde 56(1)(b)(i).

% Asagida paragraf I'ya bakiniz.
80 Madde 86.

61 Madde 58.

62 Madde 88.

DEHUKAMDER - Volume: 1/Issue: 2/Year: 2018, p. 207-240



220 BMDHS Kapsaminda Adalarin Hukuki Rejimi: Yeni Gelismeler ve Zorluklar

kismi Uzerinde herhangi bir egemenlik iddiasinin gegerliligi siiphelerini

akla getirmektedir®?,
G) DENIZ YATAGI VE BOLGE

Deniz yatag: her zaman potansiyel bir sorun alani1 olmustur®. Agik de-
nizler ve Bolge micadelesi BMDHS 1982 gelismesine yol agmustir.
BMDHS 1982'yi miiteakip, Bolge artik Sézlesme cercevesine ilave bir
rejimle yonetilmektedir®. Bu durumda, Bolge icin ilave hiikiimler gerek-
li goriilmemistir. Ancak, Bolge'de 6ngdrulen ekonomik faaliyetlerden
yola cikilarak, Bolge'nin maden kaynaklarindan faydalanma amaciyla
yapay adalarin, tesislerin ve yapilarin insas1 6ngorilerek bu konuda hi-

kimler belirlenmeliydi.
H) BILIMSEL ARASTIRMA

Sozlesme cercevesinde adalarin varligi bilimsel arastirma hakkini etki-
lememelidir, ancak MEB ve KS'deki bilimsel arastirma calismalar1 sa-
hildar devletin onaymna tabidir. S6zlesme uyarinca sahildar devletler,
baska bir devletin veya yetkili uluslararasi bir teskilat tarafindan s6z
konusu sahildar devletin miinhasir ekonomik bolgesinde veya kita sa-
hanliginda yiritulecek olan ve madde 60 ile madde 80'de bahsedilen

yapay adalarin, tesislerin veya yapilarin ingasini veya isletilmesini i¢eren

63 Madde 89.

64 15. Amerika Birlesik Devletleri Baskan: Harry S. Truman, 150 - Bildiri 2667 -
Amerika Birlesik Devletleri'nin Kita Sahanligi Toprak Alt1 ve Deniz Yatagi Dogal
Kaynaklari Politikasi, 28 EylUl 1945.

[http:/Aww.presidency.ucsh.edu/ws/index.php?pid=12332&st=truman&stl=sea=]
erisim tarihi 27/03/2018.

8 Madde XI.
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projelerin yurGtiulmesini durdurma takdirini haizdir®®. Bu nedenlerle,
KAS smirlandirilmas: bunlar i¢in gecerli degildir. Ancak, bu tir yapilar
ve tesisler, ilgili rihtimlar ve limanlarin sinirlar1 veya ilgili tesisler ve
yapilarla karistirilmamalidir. Ornegin, Sozlesme'nin Madde 11'i uyarin-
ca, KAS sinirlandirmada, liman sisteminin ayrilmaz bir pargasini olustu-
ran en distaki kalici liman bilesenleri, sahilin bir parcasi olarak kabul
edilmektedir. Buna gore, agik denizdeki tesisler ve yapay adalar, kalici

liman bilesenleri olarak degerlendirilmemektedir.
I) YAPAY ADALAR VE TESISLER

Rejimin ayrica yapay adalarin insas1 ve kullanimina iligskin etkileri mev-
cuttur. Yukarida bahsedildigi Uzere, Sozlesmenin Madde 80'inde "Mad-
de 60, kita sahanligindaki yapay adalar, tesisler ve yapilar i¢in duruma
uygun sekilde gecerlidir" ifadesi yer almaktadir. Ancak daha da 6nemli-
si, madde 60(1) uyarinca, sahildar Devlet miinhasir ekonomik bélgede,
asagida belirtilenleri insa etme ve bunlarin insasini, isletimini ve kulla-
nimini yetkilendirme ve dizenleme miinhasir hakkini haizdir: (a) yapay
adalar; (b) madde 56'da 6ngorulen amaclar ve diger ekonomik amaglara
yonelik tesisler ve yapilar, (c) bolgedeki sahildar Devletin haklarinin
kullanilmasini engelleyebilecek tesisler ve yapilar. Madde 60(2)'ye gore,
sahildar Devlet gumrik, maliye, saglik, glvenlik ve go¢ yasalar1 ve du-
zenlemelerine iliskin yetkiler dahil olmak (zere bu tir yapay adalar,
tesisler ve yapilar (izerinde miinhasir yetki alanina sahiptir. Ote yandan,
madde 60(8) uyarinca yapay adalar, tesisler ve yapilar ada niteligini haiz

degildir. Kendilerine ait karasular1 yoktur ve varliklar1 KAS, MEB veya

% Madde 246(5)(c)'de yer alan hiikiim sdyledir:
DEHUKAMDER - Volume: 1/Issue: 2/Year: 2018, p. 207-240



222 BMDHS Kapsaminda Adalarin Hukuki Rejimi: Yeni Gelismeler ve Zorluklar

KS'nin sinirlandirilmasini etkilemez. Dolayisiyla, yapay adalara yalnizca
deniz alanlar1 meydana getirmedikleri slrece izin verilir, kullanim 6mr

sonunda guvenlik bildiriminde bulunularak kaldirilir.
I) KAYALIKLARIN STATUSU

Sozlesme cercevesinde en buyilk zorluklara kayalik adalarin durumu
neden olmaktadir. Daha 6nce de belirtildigi Uzere, sadece insan ikameti-
ne uygun kayalar Sézlesme cercevesinde ada niteligindedir®’. Dolayisty-
la, insan ikametine veya kendi ekonomik yasamini sirdirmeye uygun
olmayan kayalarin miinhasir ekonomik boélgeleri veya kita sahanliklar
olamaz. Ciplak bir kayanin, (izerinde yasama izin verecegi siiphelidir.
Bunun tek yolu, sakinlerinin ihtiyaglarinin surekli olarak, hak iddia eden
sahildar devlet tarafindan duzenli bir sekilde karsilanmasidir. Bu tiir ada-
lara iliskin beyhude ihtilaflarin bir 6rnegi, BK ile Irlanda'min Rockall
Uzerindeki hak iddialar1 ¢ekismesidir. Rockall, BK'nin midahil oldugu
iddia ve karsi iddialarla renkli tarihiyle bir diger kayadir. Yillardir sire-
gelen ihtilaf son yillarda durgunlagmis gibi goriinse de, kara sinirt mese-
lesinin, BK'nin Ortak Balikgilik Alanlar1 politikasindan ¢ikmasinin, ba-
likgilik haklariyla ilgili bir ¢ekismeyi yeniden tetikleyecegine dair endi-
seler mevcuttur. irlanda'min endisesi, BK'nin "asma kopriiyu cekerek"
Rockall yakinlarinda avlanan irlandali balikilarin faaliyetlerini engel-
lemesidir. Fakat bu Atlantik olusumunun hikayesi nedir? Nerededir?
Cevresindeki ulkeler neden tizerinde hak iddia etmektedir? Rockall, Ku-
zey Atlantik'in uzak bir yerinde, iskocya'nin St. Kilda adalarinin yakla-

stk 160 deniz mili batisinda ve County Donegal'in 230 deniz mili kuzey-

7 Madde 121(3).
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batisinda yer almaktadir. Issiz kaya 25 m genislikte ve 17 m yikseklik-
tedir ve aslinda sonmiis bir volkanin kalintisidir. Boyutlarina bakilmak-
sizin bu kiclk adacik BK, irlanda, Danimarka ve izlanda'min mudahil
oldugu bir miilkiyet ihtilafinin konusu olmustur. Uzerine oturdugu plato,
on yila yeter bir gerginlige yol agmustir. S6z konusu buyuk 6lcude kaya-
nin mulkiyeti degil, cevresindeki deniz yataginin ihtiva ettigi potansiyel

petrol ve gaz yataklariyla ilgilidir®,

8 Bu ihtilaf, iki Birlesik Krallik Denizaltis1 Rockall'a ¢ikarak, burayi ilhak etme giri-
simiyle Birlesik Krallik bayragini ¢ektiginde kizigsmaya basglamistir. Rockall adasina
cikartma yapma emri Queen Elizabeth 1l tarafindan imzalanmis, ancak BK'nin bu
girisimdeki ¢abalari, diger uluslarin hak iddialarinin devam etmesiyle basariya
ulasmamigtir. Dublin, Londra, Kopenhag ve Reykjavik'teki Konferaslarin hepsinde,
ihtilafin sonlandirilmasi i¢in ¢dziim Onerileri tartisilmis, ancak olumlu bir sonuca
ulasilamamustir. S6z konusu ihtilaf, 1960'larda ve 1970'lerde hem Irlanda hem de
BK'ta hukuki ve siyasi bir mesele olmaya basladiginda son haddine ulasmistir. BK
1972 yilinda Rockall Adas1 Kanunu'nu parlamentodan gegirerek Rockall'in mulki-
yetini resmen almay1 denemistir. Rockall'm, Iskogya'nin, 6zellikle Inverness'in bir
pargasi oldugunu iddia etmistir. irlanda, BK'nin hak iddialarim kabul etmemistir. ir-
landa, BK'nin egemenligini tamimamasina karsin, aday: ilhak etmeye de ¢alisma-
mustir. Rockall ve benzeri kayaliklar ile kaya adaciklari, komsu deniz yatagindaki
Uzerinde hak iddialarina veya c¢evre sularda balik¢ilik haklarina hukuki dayanak
teskil etmede hicbir 6neme sahip olmayip, konumlar1 da bununla tutarli olmustur.
Esasinda Irlanda'nin asil endisesi, Rockall mulkiyetinin, yakindaki kaynaklar tize-
rinde hak sahibi olmaya doniismemesini saglamakla ilgiliydi. Bu baglamda, Madde
121(2) "Her haliikarda, irlanda ve BK 1988 yilinda iki (ke arasinda, kendi kiy1 hat-
larindan itibaren 500 deniz miline kadar uzanan kita sahanlhigi alanlarinin sinirlandi-
rilmast (izerine anlagmaya varmustir. irlanda ve BK'm kita sahanlig1 sinirlart tizerin-
de anlasmaya varmasina ragmen, izlanda ve Danimarka bu anlasmay1 kabul etme-
mistir. Bu da bu dort ulusun, hak iddialarin1 BM Kita Sahanligi Sinirlar1 Komisyo-
nuna bildirmeleri gerektigi anlamma gelmektedir. irlanda, BK ve Danimarka bu
bildirimi yapnus, ancak izlanda yapmamustir. izlanda konumunu bildirene kadar
BM bu konuyu degerlendiremez. Bunun yani sira, meseleyi daha da karmasik bir
hale getirebilecek bir husus daha mevcuttur. BM'nin "insan ikAmetine uygun olma-
yan kayaliklar" kuralinin agik bir sekilde bu duruma uygulanabilir olmasina rag-
men, Rockall'in aslinda bir ada oldugunu ve bu kategoriye girmedigini kanitlama
girisimleri olmustur. 1985 yilinda Birlesik Krallik eski SAS askeri Tom McClean,
Rockall'da buranin bir ada oldugunu kanitlayarak buranin Britanya topraklarina ka-
tilmas1 amaciyla 40 giin gegirmistir. Digerleri ise bu rekoru kirmistir. Kesif karsit
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V. SOMURGE MIRASI
A) ABU MUSA

Adalara iliskin ihtilaflar1 iceren giincel sorunlardan bazilari, tarihi ya da
somdirge iktisaplarindan ve mirasindan kaynaklanmaktadir. Abu Mu-
sa'dan, Falkland (Malvinas) ile Cebelitarik'a kadar érnekleri mevcuttur.
Ancak oncelikle Abu Musa, resmi adlartyla Tunb Adalar1 ve Abu Mu-
sa® Iran ve Birlesik Arap Emirlikleri'nin (BAE) (izerinde hak iddia ettigi
topraklardir. Bunlar, Hirmliz Bogazi'nda yer alan, hem Persler hem de
Araplar tarafindan sahiplenilen iki kiiglk adadir. Ancak bu adalar, gevre-
sindeki zengin petrol ve gaz yataklari nedeniyle, giderek yukselen bir
ihtilaf konusu olmustur. Halihazirda adalar buyik olglide iran askeri
gucleri tarafindan iskan edilmektedir. 2012 Yili Nisan Aymnda iran
Cumhurbagkan1 aday1 ziyaret ederek, 41 yil 6nce Tahran hukumeti tara-
findan alindigindan bu yana adayi ziyaret eden ilk devlet baskan1 olmus-
tur. BAE danigma amaciyla kendi buytkelgisini Tahran'dan geri ¢ekmis
ve Iran'la yapilacak bir futbol dostluk magini iptal etmistir. 2015 Arap
Birligi Zirvesi'nde Iran, topraklarinin ayrilmaz bir pargas: olarak adalar

tizerindeki egemenligini tekrar teyit etmis ve iran'm bu ti¢ ada Gizerindeki

Greenpeace aktivistleri 1997 yilinda Rockall'da 42 giin gecirmis ve U¢ yil 6nce
2014 yilinda Britanyal1 kasif Nick Hancock aday1 45 giin isgal etmistir. Halihazirda
yine de Rockall'm durumu, BK"'in kendi toprag: iddias1 olarak kalmaya devam et-
mektedir. Irlanda bu iddiay1 kabul etmemekle birlikte, Rockall'm irlanda'ya ait ol-
dugunu da iddia etmemektedir. Elbette, The Wolfe Tones bu fikre katilmamaktadir.

8 http://en.wikipedia.org/wiki/File:Strait_of Hormuz.jpg (erisim tarihi 22/05/2018).
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egemenligine ilisen iddialarin tekrar edilmesinin, mevcut hukuki ve tarihi

gercekleri kesinlikle degistiremeyecegini vurgulamistir’®.,
B) CEBELITARIK

Bir ada olmamasina karsin Cebelitarik'in 0zellikleri, somlrge mirasiyla
kalan simir ihtilaflarina konu olmaktadir. Cebelitarik ve ona bu ismi ve-
ren kayasi, son zamanlarda, hararetli Brexit savasinin beklenmedik bir
cephesi olmaya baslamistir. AB'nin, Brexit anlasmasinda Birlesik Kral-
ligin Okyanus Otesi Topraklarindan bahsetmesi, BK politikacilarini,
gazete mansetlerinde Ispanya ile savastan bahsettirecek milliyetci bir
furyaya siiriiklemistir. Bu sekilde konusma pervasiz ve guling olsa da,
Brexit'in somirge yoluyla iktisap edilmis bazi ihtilafli alanlardaki ulusal

egemenligin kurallarini nasil yiktigin1 gostermektedir.
C) EGE ADALARI

Onem sirasinda olmaksizin, bu kategoride tigiinciisii, Tiirkiye ile Yuna-
nistan arasindaki Ege Denizi Uzerine yuzyillik ihtilaftir. Bu sularda bu
iki Ulke arasinda birgok ihtilafli ada yer almaktadir. Bunlardan baslicala-

r1 Imia (Yunanistan) veya Kardak (Turkiye) ve Samos (Yunanistan) Si-

1971 yili Aralik ayinda, altmis yedi yildir sirmekte olan Anglo-iran ada ihtilafi,
fran'n, BAE'nin kondugu bir sémiirge miras olarak gordiigii iran-BAE ¢ekismesi-
ne dontistli. Shah Abbas iktidarinda on yedinci yiizyilin baglarinda temelleri atilan
fran ile Britanya arasindaki kazang ittifaki, on sekizinci yiizy1l ortalarinda Safevi
Hanedani'nin ¢6kmesiyle ortadan kalkmistir. On dokuzuncu yiizyilda Anglo-iran
iliskileri, karsilikli giivensizlik ve kine dontismiistiir. Bu konu, 6zellikle on doku-
zuncu ylizyilda ¢ok kisa bir zaman dilimine ait somut delillerin muglak ve tartisma-
ya acik olmasindan dolay: oldukca karmagiktir. Britanya Somurgesinin ¢ikarlar1 ve
gecmisteki miidahaleler, delillere gdlge diistirmiistiir. Bu nedenle, somut delillerin
acikliga kavusturulmasi ve uygulanacak hukukun secimi, bu davanin esas noktasini
teskil etmektedir. Bu ¢alisma cografya, tarih, iktisat, siyaset, uluslararas: iliskiler ve
hukuk konularim ele alan disiplinler aras1 bir calismadir."
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sam (Turkiye) adalaridir. Imia/Kardak, Ege Denizinde Yunanistan adalar
zinciri ile Turkiye'nin bati kiyis1 arasinda yerlesik bir ¢ift kiguk, 1ssiz
adaciktir. 27 Aralik 1995 tarihinde Tlrkiye Disisleri Bakanligi, adacikla-
rin TUrk topraklart oldugunu resmen ilan etmistir. Sonraki ay, hem Tur-
kiye'nin hem de Yunanistan'in savas gemileri adaciklara dogru agilirken,
Yunanistan 6zel kuvvetleri dogudaki adaciga, Turkiye 6zel kuvvetleri
batidaki adaciga, her ikisi de tespit edilmeden, kendi bayraklarini ¢ek-
mek (zere ¢ikarma yaptilar. Fevri askeri tehditler, krizin son saatlerinde
her iki Ulkenin yetkilileriyle telefonda goriisen ABD tarafindan dindiril-
mistir. O tarihten bu yana Ege Denizindeki ihtilaf, Turkiye'nin bunlarin
ve ¢ok sayida diger adacigin "tayin edilmemis" egemenlik alanlar1 oldu-
gunu, diger taraftan Yunanistan'in bunlarmn tartisilmaz bir sekilde Yuna-
nistan'a ait oldugu iddialariyla igten ice yanmaya devam etmektedir.
Yakin zamanda Turkiye, sayet Atina her iki (lke arasindaki "pozitif at-
mosferi" bozmaya niyetli degilse, Yunanistan'in Ege Denizinde tek taraf-
11 hareket etmekten kaginmasi gerektigini ilan etmistir. Ege bolgesi yakin
zamanda Yunanistan'da Syriza hukidmetinin kurulmasinin ardindan,
Turkiye ile Yunanistan arasin yukselen gerilime tanik olmustur. Turki-
ye'nin yorumlar1, Yunan Savunma Bakani Imia/Kardak Adasini ziyaret
ettikten sonra gelmistir. Samos/Sisam'in konumu, Turk kiyilarindan sa-
dece 1,6 km agikta olmasi nedeniyle daha da kigkirticidir. Kibris Ada-

sinda Turkler ile Yunanlarin ayrilmasi bu ihtilafin bir uzantisidir.
D) FALKLAND ADALARI

Dordincl ve muhtemelen en eskiye dayanan ihtilaf, BK ile Arjantin

arasindaki Falkland Adalar1 (BK) veya diger adiyla Malvinas (Arjantin)
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adalar1 Uzerindeki hak iddialaridir. Sorunun tarihi, 2 ylizyillik somirge-
cilikten fazlasina dayanmaktadir. Tahmin edilebilecegi izere, s6z konu-
su ihtilaf, adalarin cevresindeki zengin balik¢ilik alanlar1 ve yakin za-
manda kesfedilen zengin petrol ve gaz yataklaridir. Dogu Falkland'da
Puerto Soledad'da bir garnizonu olan ispanya, 1811 yilinda Yarimada
Savasi'ndan kaynaklanan baskilarla geri ¢cekilmeye zorlanana kadar, s6z
konusu garnizonu Montevideo'dan yonetmeye devam etmistir. 1833 yi-
linda Birlesik Krallik Falkland Adalarina déonmiis ve o tarihten beri ada-
y1 isgal etmektedir. Diplomatik ¢oziimde bir kirilma noktasini miteakip
Arjantin, adalar1 2 Nisan 1982'de iggal etmistir. Dolayisiyla, Atlantik
Okyanusu'nun gliney batisinda yer alan bir Birlesik Krallik toprag: olan
Falkland Adalar1, 1982 yilinda bu topraklar (izerine kisa ancak siddetli
bir savas veren, Birlesik Krallik ile Arjantin arasinda bir egemenlik ihti-
lafinin konusu olmaya devam etmektedir. Falkland Adalarinin glinimuz
sakinleri ise dogal olarak Birlesik Krallik vatandasi olarak kalmay: ter-

cih etmektedir’®.

" Falkland Adalar1 Dogu Falkland, Bati Falkland, Giiney Georiga ve Gliney
Sandwich ile bazilar1 kayalik ve 1ssiz olan 776 adaciktan olusmaktadir. Bagkent ve
tek sehir olan Stanley (nufusu: 2.115) Dogu Falkland lzerinde yer almaktadir. Ada-
lar kendi yonetimlerine sahiptir, ancak takimadanin biitini, savunmasindan ve di-
sislerinden sorumlu BK topragidir. Portekiz, Ispanya ve Birlesik Krallik aday1 16.
yiizyilda kendilerinin kesfettigini iddia etmis; muhtelif zamanlarda Fransa, Birlesik
Krallik, ispanya ve Arjantin arasinda ihtilaflar meydana gelmistir. BK 1833 yilinda
egemenligini ilan etmis ve Arjantin ise o tarihten bu yana bu hak iddiasina itiraz
etmis, 1982 yilinda Falkland Savasi1 olarak bilinen siregte, iki ay boyunca adalari
isgal ederek sonunda basarisiz olmustur. Birlesik Krallik, adalarin savunmasim
"guglendirmeyi" planlamaktadir. Arjantinde de ayn1 zamanda "Las Malvinas" ola-
rak adlandirdigi adalar1 alma kampanyasiyla 6ne ¢ikmigtir. Rusya'nin, adalar Uze-
rinde yeniden hak iddia etmek igin muhtemel bir taarruz baslatmasi icin Arjantin'e
12 adet uzun menzilli bomba atar anlasmas1 yapmak Uzere oldugu bildirilmistir.
Birlesik Krallik bunu diismanca bir hareket ve Falkland Adalarimin 3.000 sakinine,
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E) PEREJIL ADALARI

Besincisi ise az bilinen ancak oldukca ilging, Fas ile Ispanya arasindaki
bir ihtilaftir. Perejil Adasi, Cebelitarik Bogazinda Fas kiyisindan sadece
220 yard agikta Fas karasulari igerisinde yer almasina ragmen, 1668 yi-
lindan bu yana baska bir somiirge miras1 olarak Ispanya topragidir. Bu
kicuk kayalik ada, yerel Fas halki tarafindan bazen kegi ¢ayir1 olarak
kullanilmaktadir. Fas 2002 yilinda 1ss1z aday1 isgal etmek igin bir diizine
asker gondermistir. Ispanyol askerler daha sonra bunlari adadan tahliye
etmis ve Ispanya bayragim tekrar adaya dikmistir. S6z konusu adacik
simdi tamamen bosaltilmis bir halde ancak her iki ilke tarafindan izlen-

mektedir.
F) DIGER POTANSIYEL ADA IHTIiLAFLARI

Digerleri, sOmurge mirasinin adalar1 ve sinirlar1 ve Fransa kiyisindan
sadece 20 mil agikta Mans Adalar1 (BK) Uzerine muhtemel ihtilaflar-
dir’2. Fas'n bat1 kiyis1 agiklarindaki Madeira (Portekiz) ve Kanarya (Is-
panya) adalar1 (izerine Fas topraklarinda Ceuta (Ispanya) Fas ile muhte-

mel bir ihtilafin yani sira, Savage Adas: lzerine Ispanya ile Portekiz

Birlesik Krallik vatandaslarina kars1 bir tehdit olarak algilamaktadir. Adalar tzerin-
de hak iddialari iste bu kadar toksik olabilmektedir.

2 Mans Adalari, 1. William Ingiltere'yi isgal etmek Uzere kanali gegtiginde Ingiliz
mulkiyetine gegmistir. Devamindaki savaslar ve evlilikler, Ingiliz Tacinin, ugsuz
bucaksiz Fransiz topraklarina sahip olmasiyla sonuglandi. - ingiliz Kral 11. Henry
12. Yiizyilda, daha sonra ispanya olan, Fransa sinirina kadar olan topraklari yonet-
mistir. Sonraki yaklasik 300 y1l icerisinde, Ingiltere, kita lizerinde sadece Calais ve
Fransa sahili agiklarinda Mans adalar1 kalana kadar Fransiz topraklarini strekli
kaybetmistir. Kralice Mary, iktidar1 doneminde (16. yiizyil), Fransa'daki milkleri-
mizden geriye sadece Mang Adalar1 kalmustir.
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arasinda aktif bir ihtilaf mevcuttur’®. Fakat bu, hak iddialarini tetikle-

mekte midir? Cevabi asagida verilmistir.
VI. YENI GELISMELER
A) DENiZ MILLIYETCILIGI

Yeni ortaya ¢ikan ve gittikce blylyen deniz milliyetgiligi artik adalarin
ve ada uluslarinin ihtilaflarinin 6n cephesinde yer almaktadir. Bu durum
deniz milliyetgiliginin Cin, Japonya, Arjantin, Ege Denizi ve diinyanin
bagka yerlerinde asir1 milliyetcilikteki ciddi artisi hem yansitan hem de
gliclendirdigi Giineydogu Asya, Ege Denizi ve Latin Amerika'da gok
daha agiktir. Ulusal siyaset ve milliyetcilik kismen bu ada deniz ihtilafla-
rin1 ateslemektedir. Bu nedenle, normal kiy1 bolgelerinden ¢ok, ihtilafli
ada mevcuttur. Belki de bu bolgelerdeki tim dlkelerin, meseleleri so-
gutma zamani gelmistir. Onemli noktalardan biri (Takimada) Endonez-
ya'nin 6zellikle ekonomik, kiltirel ve toprak konusunda ilan edilen, hem
Borneo agiklarinda yer alan surekliliklerin ¢ok biyuk 6fkeye neden ol-
dugu ve Endonezya'nin deniz bélgelerinin ve adalarinin bu hak iddiala-
rina kargi savunmasiz olduguna dair yaygin bir inanisa katkida bulunan

yeni milliyet¢iligidir. Filipinlerin denizlerdeki hak iddialari, Filipinlerin

3 Yalmzca 2.73 kilometre kare ya da 20 hektar biytklikte bir alana sahip, en yliksek
noktas1 165 metre olmasina ragmen, Savage Adalar1t Madrid'in en ylksek uluslara-
ras1 seviye intikal ettirerek bir BM ¢6zimi aramaya karar verdigi uluslararasi bir
ihtilafin merkezidir. Ihtilaf konusu adalar, Madeira ile Kanarya Adalar1 arasinda yer
almakta olup, Portekiz'in karasularinin ispanya topraklarmin 40 deniz mili icerisine
ulagmasini saglamaktadir. Mesafe bakimindan, Savage Adalari, Kanarya adalarina,
Madeira Adalarina oldugundan daha yakindir. Bu adalar, Ispanyollar tarafindan
sOmiirgelestiren Kanarya Adalarmin aksine, 1438 yilinda adaya ilk ayak basan in-
sanlar olarak Portekiz topraklaridir. Bu adalar sadece Maderia Natur Park'tan kiigiik
bir koruyucu ekibi tarafindan isk&n edilmesine ragmen, Portekiz donanmasi yillar
icerisinde karasular1 smirlarini ihlal eden ispanyol balikg1 gemilerini yakalamistir.
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yakin tarihine ve uluslararas1 hukuka atifta bulunmaktadir™. Cin'in deniz
ihtilaflar1 konusundaki eylemlerine popiler destegi 6lgen yeni bir anket,
oldukca sasirtict bazi sonuclar gostermistir. Asir1 protestolar ve genel
Japonya karsithigr duygusu, Cin'in egitim sistemiyle iliskilendirilmistir.
Robinson'un g¢alismasi1 Cin kamuoyunun Senkaku Adasi ihtilafi hakkin-
daki goriislerini incelemektedir’™. Bir diger konu ise Arktik Kutuplardaki

Rus bayragidir.
B) DENIiZ YATAGI KAYNAKLARI MUCADELESI

Hararetli ada ihtilaflarinda bir diger meselesi 6zellikle Bolge'deki deniz
yatag1 kaynaklar1 (izerine yapilan miicadeledir’®. Bir tarafta madenler ve
nadir toprak elementlerine olan doymak bilmez talep, diger tarafta kara
uzerinde slrekli azalan kaynaklar, diinya ¢apindaki paydaslarin yeni bir
cephe aramasini -derin denizlere yonelmesini- kag¢inilmaz kilmistir. Ma-
dencilik teknolojilerindeki ilerlemeler nedeniyle, altin, bakir, ¢inko, ko-
balt ve nadir toprak elementleri (NTE) dahil deniz tabani1 kaynaklarindan
faydalanmak artik sadece mimkin olmakla kalmayip, 2016 yilindan
itibaren Deniz Yatag1 Uluslararas1 Otoritesi tarafindan verilen ticari ruh-
satlarla pek yakindir. Kiresel Gretimin %97'sini kontrol eden Cin, NTE
Uzerinde baskin bir glice sahiptir. Sinirli miktarlardaki bu elementler ve
diger kiymetli madenler ¢ok cesitli elektronik aygitlar, yeni yesil tekno-
lojiler ve silah sistemlerinde kullanilmaktadir, bu da yeni kaynaklardan

" Bkz. China's story references, “China, Philippines, Maritime Conflict”, in Robin-
son, W. P., Giles, H. (Eds.), The New Handbook of Language and Social Psycho-
logy (s. 585-600).

> Yukarida Not 32'ye bakiniz.
6 Deniz Yataklar igin Kistm XI'e bakimz
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faydalanmak igin stratejik bir micadeleyi tetiklemektedir. Gunimuzde
buz kapli olmayan alanlara erisimin artmasi, tzerinde hak iddia edilme-
mis olan potansiyel Arktik kaynaklar i¢in yeni bir "micadelenin” basla-
yacagina dair spekiilasyonlarin ortaya ¢ikmasina neden olmustur’’. Yine
bu raporlarin, 200 deniz milinin 6tesindeki Arktik Okyanus olarak ta-
nimlanan "ag¢ik denizler" hakkinda genellikle abartili alarm verici uyari-
lar olarak gorilmesine karsin, BMDHS 1982'nin gelistirilmesine en bas-

ta neden olan yine bu endiselerdi.
C) YENILENEBILIR DENIZ KAYNAKLARINA YONELME

Uciincii gelisme ise denizden, 6zellikle adalardan elde edilebilecek yeni-
lenebilir enerji kaynaklar1 yaygarasidir. Kiy1 Otesi riizgar gucu, 6zellikle
BK gibi ulkeler 2017 Paris iklim Degisikligi Anlasmasi'ndaki yenilene-
bilir enerji ve ozon azaltma hedeflerine ulagsmak istediginde hayati 6nem
tasimaktadir. Ote yandan, uygun bir sekilde gicli ve guvenilir bir tekno-
lojinin noksanlig1 bu gelismelere ket vurabilir’®. Ancak bu durum s6z
konusu ulkelerin, her ihtimale kars1 yakinlardaki adalarin deniz bélgeleri
uzerinde mucadele etmesini engellememektedir. Yenilenebilir enerji
kaynaklar1, rekabetci olmaya yetebilecek kadar biylk 6lcekte kurulmaya

baglar. Sera gazi emisyonlar1 bu kaosta nihayet diisiise geger. Ancak

7 “Natural Resources Canada: Government of Canada Welcomes New Mapping Data
on Canada's North (Kanada Dogal Kaynaklart: Kanada Hukimeti, Kanada'min Kuzeyinde
Yeni Haritalandirma Verilerini Olumlu Karsiliyor)”, Canadian Business, 8 Agustos 2008,

[http:/AMmmw.canadianbusiness.com/markets/ccn/article. jsp?content=20080808_ 125504
2_ccn_cen] (Erisim tarihi: 21/04/2018).

8 8. Uluslararas1 Enerji Ajansi, Diinya Enerji Raporu.
[http://mww.worldenergyoutlook.org/] (Erisim tarihi: 13/04/2018).
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ekonomik dalgalanmalarin erken donemlerinde giines enerjisi Ureticileri

yuksek maliyetlerden ve diisiik k&r marjlarindan muzdariptir.
D) KURESEL ISINMANIN YARATTIGI TEHDITLER

Dordunct gelisme ise kiresel 1sinmanin adalari tehdit etmesidir. Kuresel
1sinma sonucunda meydana gelen deniz seviyesindeki ylkselme, dzellik-
le ada uluslarina yonelik tehditler yaratan ¢ok buyuk degisikliklere yol
a¢cmaktadir. Deniz seviyesi yikselmeye devam ettikce, ada halklarina ve
kilturlerine yonelik tehditler de blyimektedir. Deniz seviyesinin yuk-
selmesi, sularm siirlt mesken alanina sahip kara pargalarina yaklasma-
styla, Ozellikle diisiik rakimli ada halklarini ve kilturlerini tehdit etmek-
tedir. Ote yandan, yilkselen deniz sularmnin birgok ada halkini sular al-
tinda birakacagimi da g6z 6nlinde bulundurmak énemlidir. Deniz seviye-
si yiikseldikge ada halklarinin tarima elverigli topraklarini ¢cokme ve ayni
zamanda tuzlanma nedeniyle kaybetme riskinin artmasi tarim, ticaret
sektorleri, turizm ve balik¢ilik alanlarinda tehditlere yol agmaktadir.
Kiresel 1sinmani bir diger etkisi ise Arktik’ ile Antarktika'daki buzla
kapli kutup alanlarinin erimesidir. Bu da iki yeni sonucu dogurmaktadir.
Birincisi, buz tabakasinin kigilmesiyle yeni adalarin ortaya ¢ikmasi ve

bunlarin bilinen sinirlar arasinda yeni ihtilaflar ortaya ¢ikarmasi ihtima-

9 2. Borgerson, Scott (2008), “Arctic Meltdown: The Economic and Security Impli-
cations of Global Warming (Arktik Erime: Kiresel Isinmanin Ekonomi ve Gliven-
lik Agisindan Etkileri)”, Foreign Affairs, March/April.
[http://mww.foreignaffairs.com/articles/63222/scott-g-borgerson/arcticmeltdown];
(Erisim tarihi: 18/05/2018)

Arctic Climate Impact Assessment, Final Scientific Report (Arktik fklimsel Etki
Degerlendirmesi, Nihai Bilimsel Rapor). [http://www.acia.uaf.edu/] (Erisim tarihi:
15/03/2018).
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lidir. Bunlarin sonucunda kuresel 1sinma mltecilerinin sayis1 artacak ve
geri kalan iskan edilebilir glvenli ve ylksek adalar Gzerinde yeni ve

daha siddetli hak iddialar1 ortaya ¢ikacaktir.
E) MAVI EKONOMI

Besinci, ancak en dnemlilerden biri ve en yakin zamanda meydana gelen
gelisme, Mavi Ekonomi kavraminin ortaya ¢ikisidir. Mavi Ekonomi kav-
rami1, sUrdurdlebilir olsun ya da olmasin, denizcilik sektérindeki tim
faaliyetleri kapsar. Mavi Ekonomi 0zellikle (a) Gelismekte Olan K¢k
Ada Ulkeleri (GOKAU) ve Az Gelismis Kiy1 Ulkelerinin (AGKU) Ok-
yanuslar, Denizler ve Deniz Kaynaklariyla iliskisiyle, (b) Mavi Ekono-
miye Gegis ve Mavi Ekonominin 6niindeki zorluklar ile bunun ada ulke-
lerinin Balik¢ilik Alanlari, Su Yasami, Kiy1 ve Deniz Turizmi, Limanlari
ve Deniz Tasimaciligi ile Deniz Biyoteknolojisi ve Canli Kaynag1 Aras-
tirmalar (zerindeki etkileriyle ilgilidir. Mavi deniz ekonomilerinin orta-
ya ¢ikmasi ve ulusal gelismelere katkisiyla, adalar, ulusal ihtilaflarda
yeni bir cephe olmaya baslamigtir. Bu durum, yukarida da agik bir sekil-
de gosterildigi Uzere, adalarin, ada topraklar1 lizerinde egemenlik ve de-
niz sinirlariin gizilmesinde deniz yetki bolgeleri meydana getirme kabi-
liyetleri bakimindan, 0zellikle Dogu ve Giineydogu Asya ile Ege'de de-
niz ve bolge ihtilaflarinda kritik bir faktor olarak kalmaya devam etme-
sine ilaveten ortaya ¢ikmistir. Mavi Ekonomi 6zellikle kiyi, takimada ve
ada devletlerinin ekonomilerini etkilemektedir. Bu Ulkeler icin Mavi
Ekonomi, denizin ve deniz kaynaklarimin surdirilebilir ekonomik kal-
kinma igin kullanilmasi anlamima gelmektedir. Bu nedenlerle, Mavi

Ekonomi adalarin hukuki rejimlerinde yeni sorunlar ortaya ¢ikarmistir.
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Yukarida agiklanan 5 etkenle bir araya geldiginde, S6zlesme kapsaminda

adalarin rejiminde giivenlik endiseleri ve zorluklar1 s6z konusudur.
VII. GUVENLIK ENDISELERI VE ZORLUKLARI
A) GUNEY CiN DENizi

Cekismeli adalar ve givenlik ihtilaflarindaki en sicak nokta Giiney Cin
Denizi'dir. Denizcilik milliyet¢iliginin yani sira, ulusal deniz giivenligi
adalarm rejiminde basa cikilmasi1 gereken bir diger zorluktur. Ote yan-
dan, yakin zamanda meydana gelen gelismeler, bu meseleyle ilgili Gu-
ney Cin Denizi'nde yasanan ada ihtilaflarinin bazi taraflarinin konumunu
acikliga kavusturmustur. Meskln veya 1ssiz adalarin deniz bolgelerine
iligkin hak iddialarinin ortaya atilmasina ve deniz bélgelerinin sinirlari-
nin tayin edilmesine etkilerini azaltan bir egilim de mevcuttur. Bu ge-
lismelerden ikincisi, denizde yetki bolgesinin genisletilmesi iddialarina
dayanak olarak addedilmis olsalar dahi, adalarin, ¢evrelerindeki ana kara
ve ana kara topraklarina kiyasla bu tlr haklarinin ancak ¢ok smirli bir
mesafede olabilecegini gostermektedir. Bu goriisiin, 6rnegin Guney Cin
Denizi'nde hak iddia eden devletler tarafindan kabuli, denizdeki hak
iddialarinda cakisan bolgeleri dnemli 6lglide daraltarak, ihtilaflar1 ciddi
diizeyde basitlestirirdi. Ancak Cin'in bu adalar tzerinde donanma ve hava

usleri insa etmesiyle sorun, daha da ¢6zulmez bir hal almaya baglamistir.
B) CHAGOS ADALARI

Guvenlik endiseleri ve somilrge mirasinin bir arada bulundugu ikinci
ornek ise BK ile Morityus arasindaki Chagos Adalar1 ihtilafidir. Chagos

Adalari, Hint Okyanusunda 60'tan fazla tropik aday1 kapsayan, yedi ato-
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lUn olusturdugu uzak bir takimada grubudur. En yakin kara Kitlesi, kuze-
yindeki Maldivlerdir. Adalar 18. yiizyildaki Fransiz akinlarina kadar
Morityus ada halkinin bir pargasiydi. Fransizlar 1810 yilinda adayi
BK'ya birakmigtir ve BK, Britanya Hint Okyanusu Topraklarini olus-
turmak icin Chagos Takimadasin1 Morityus'tan ayirmistir. 1971'de ingil-
tere, Diego Garcia Atolunu bir askeri s insa etmek Uzere ABD'ye kira-
lamig, adada yasayan yerli Chagos halkini ise surgln etmistir. Guni-
mizde Diego Garcia, Chagos Adalarinin meskdn olan tek bolimu olup,
sadece askeri ve sivil s6zlesmeli personel tarafindan iskan edilmektedir.
BK 2010 Yili Nisan Ayinda, acik bir sekilde tahliye edilmis yerli halkin
adaya yeniden yerlesmesini engelleme girisimi olarak diinyanin en bi-
yuk deniz koruma alanimi kurmustur. Aralik 2010'da Morityus, Deniz
Koruma Alanmin yasalliginin sorgulanmasi igin BMDHS kapsaminda
BK aleyhine dava agmistir. 2015 yilinda dava dosyasi Uluslararas1 Tah-
kim Divanina kadar intikal etmis, burada Morityus ve BK'nin sozctleri
kapali durugmalarda Deniz Koruma Alaninin yasalligina iliskin iddia ve
savunmalarin1 BM heyetine sunmustur. Morityus, kendi lehlerine verilen
hikmin, BK'mm bu adalar Uzerindeki hak iddialarini diisiirerek, adalarin

tekrar Morityus egemenligine girmesini saglayacagim diisiinmektedir®.

8 BK'a kars1 diplomatik bir hamle olarak BM, BK egemenligindeki ve ABD ile ortak
kullanilan énemli bir askeri Usse ev sahipligi yapan Chagos adalarinin kaderinin
Uluslararas1 Adalet Divam tarafindan tayin edilmesi yoniinde goriis belirtmistir.
Hint Okyanusundaki bu takimadalar, BK'mn 1965 yilinda bunlari Morityus'tan ayira-
rak adalarin en biiyiigii olan Diego Garcia uzerinde ABD ile ortak bir askeri Us
kurmaya yonelik kararindan bu yana yillardir stiregelen bir ana meseleyi teskil et-
mektedir. BM Genel Kurulu, Morityus tarafindan teklif edilen ve Afrika tlkeleri ta-
rafindan desteklenen, adalar zincirinin kaderine iliskin meselenin Uluslararas1 Ada-
let Divanina intikal ettirilmesine dair bir karar almistir. S6z konusu tedbir, Almanya
ve Fransa dahil bir cogu Avrupa tlkesi olan 65 gekimser oyla birlikte 94-15 ¢ogun-
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C) POTANSIYEL ARKTIK ADALARI®!

Tahmin edilebilecegi Uzere, adalara iliskin hak iddialar1 savaginin bir

sonraki meydan1 Arktik'tir. Burada, kiresel 1isinma cifte ters etkiye ne-

81

lukla onaylanmugtir. Bu oylama BK'nin, Avrupa Birligi'ninden ayrilma karar1 alma-
sindan sonra BM icerisinde diger Avrupali devletleri arasindan yandas toplayabilme
becerisinin sinanmasi olarak goériilmiistiir. Britanya ve ABD, meselenin iki tarafli
bir ihtilaf oldugunu 6ne stirerek, 193 ulusun temsil edildigi kurulda tedbire aleyhin-
de glglu bir destek toplamustir. Rusya Cin ve birgok AB Ulkesi de ¢ekimserlik hak-
larin1 kullanmuglardir. Karar, Britanya'nin askeri bir s kurmak amaciyla Chagos'u
Morityus'tan ayirarak, Chagos sakinlerinin yeniden iskan ettirilemesine dair karari
hakkinda, Uluslararas1 Adalet Divaninin “tavsiye niteliginde goriis" bildirmesini ta-
lep etmektedir. Uluslararas1 Adalet Divaninin karar1 baglayici nitelikte olmasa da,
Chagos Adalari'nin iadesi i¢in Morityus tarafindan yurdtilen bir kampanyaya des-
tek saglayacakti. Morityus Temsilcisi, Birlesmis Milletler Genel Kuruluna, ikili gé-
rismelerin sonugsuz kaldigimi ve Ulkesinin bu adalardaki egemenliginin, Diego
Garcia Ussunin statusiind tehdit etmeyecegini bildirmistir. Diego Garcia ABD'nin
Merkezi Istihbarat Teskilat1 (CIA) tarafindan 11 Eyliil 2001 saldirilarindan sonra
Afganistan'da gozaltina alinan terdr siiphelilerini sorgulama merkezi olarak kullan-
migtir. Morityus BK'l, BM'in degerlendirmesinden kaginarak uluslararas: adaletin
tecelli etmesini engellemeye ¢alismakla suglamigtir. Morityus, Hint Okyanusu BK
sdmirge egemenligindeyken, BK'in kendi topraklarini bélmesinin yasa dist oldugu-
nu éne sirmiigtiir. Britanya, Morityus'un Chagos Adalarindaki egemenlik iddialarini
reddetmekle birlikte, belirli bir tarih belirtmeden askeri Usse artik ihtiya¢ duyulma-
diginda, takimaday1 Morityus'a iade edecegini belirtmistir. Hindistan ve baz1 Afrika
Ulkeleri kararmn kabul edilmesi lehine oy kullanmustir.

Bakiniz; Timo Koivurova “Climate change could lead to Arctic conflict, warns
senior NATO commander”, The Guardian, 11 Ekim 2010.

[http://www.guardian.co.uk/environment/2010/oct/11/nato-conflict-
arcticresources] (Erisim tarihi: 01/04/2018).

“Russia plans to create Arctic military force”, Associated Press, 27 Mart 20009,
[http://www.msnbc.msn.com/id/29916834/] (Erisim tarihi: 08/04/2018).

17. “Russia plants flag on North Pole seabed”, The Guardian, 02 Agustos 2007,
[http://www.guardian.co.uk/world/2007/aug/02/russia.arctic]; Birlesmis Milletler
Deniz Hukuku Sozlesmesi Kita Sahanligi Sinirlar1 Komisyonu, Norveg'in Arktik
Okyanusunda, Barent Denizinde ve Norveg Denizinde Kita Sahanligi Sinirlarina
Dair 27 Kasim 2006 Tarihli Bildirimine iliskin Komisyon Tarafindan 27 Mart 2009
Tarihinde Kabul Edilen Komisyon Tavsiyesi ile muteakip tadilleri.

[http:/AMmmw.un.org/Depts/los/clcs_new/submissions_files/nor06/nor_rec_summ.pdf];
Weber, Mel, (2009), “Defining the Outer Limits of the Continental Shelf across the
Arctic Basin: The Russian Submission, States’ Rights, Boundary Delimitation and
Arctic Regional Cooperation”, The International Journal of Marine and Coastal
Law, 24, ss. 653-681.
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den olmaktadir. Meselenin bir tarafi, deniz seviyelerinin yukselerek bu-
zullarin erimesiyle diisiik rakimli ada devletlerinin yok olmasidir. Buzul-
larin kuculmesiyle daha fazla kara pargasi ve ada agiga ¢ikmasi ise diger
tarafini teskil etmektedir. Bunlardan birincisi siddetli ihtilaflara yol ag-
mayabilecegi diisiiniilse de, ikincisi 6zellikle yeni adalarin super glcle-
rin bélgelerin arasindaki buz Gzerindeki hayali duz ¢izgi Gzerinde olma-
mas1 durumunda baz ihtilaflara yol acacaktir. Ozellikle potansiyel ada-
larin bir¢ogu veya tamami, insan yasaminin strdirilmesine uygun ol-
mayacagindan ve dolayisiyla S6zlesme gercevesinde KS, KAS, BB ve
MEB hakki dogurmayacagindan bu ihtimal daha gliclidur®2. Bu siirecin
nihai sonucu, herhangi buyik bir deniz olmadan sadece kii¢ik havuzlar
veya goller olabilir. Digeri ise Arktik Uzerinde seyrin mimkin hale gel-
mesi, boylelikle Dogu ile Bati arasindaki mesafe kisalarak geleneksel
Burun ve Siiveys Kanali rotalariin terk edilmesidir. Ortaya ¢ikan yeni
adalar ve kayaliklarin arasindan yapilacak bu tlr bir gecis yeni ihtilaflar
cikarabilir ve Sozlesme kapsaminda halihazirda mevcut haklara mani
teskil edebilir.

D) SOCOTRA ADALARI

Guvenlik endiselerinin mevcut oldugu, adalara iliskin son, en yeni ihtilaf
Yemen ile BAE arasindaki Yemenli Socotra adasi Uzerinedir. Adadaki
Yemen egemenligi ihtilafli olmasina ragmen, BAE askeri birlikleri Ye-
meni Husi isyancilara kars1 Suudi Arabistan liderligindeki koalisyonun

bir parcasi olarak adayr yakin zamanda isgal etmistir. Adalarin hukuki

8 Madde 121(3).
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rejiminin, bolgesel rekabet meselelerine ve dolayisiyla endiselere karisti-

rilmasinin Klasik bir 6rnegidir.
SONUC

Adalarm hukuki rejimi, BMDHS kapsamindaki ¢oziilmemis diger mese-
lelerin yerini almistir. Bazilar1 siyasi bir tarihe sahip ada ihtilaflari, s6-
mirgecilik ylizyillarindan bu yana hala ¢6ziillmemis durumdadir. S6z-
lesme, 25 yillik mizakere siirecinde bosluklarin doldurulmasini ve ¢o-
ziilmemis sorunlarin halledilmesini saglayamamigtir. Milliyetcilik, orta-
ya ¢ikan yeni zorluklar ve gelismeler, sorunun daha da hararetli bir hél
almasina neden olmustur. Bunlarin Uzerine, Kiresel Issnma ve Arktik
erime de bu denkleme eklenmistir. Daha da kritik olan mesele, ¢ozilme-
digi takdirde 6zellikle Glney Cin Denizi ve Ege Denizi'nde siddeti tetik-
leyebilecek olan glvenlik endiselerinin ortaya ¢ikmasidir. 1982 Falkland
Savagi ile ara sira Turk ve Yunan deniz ve hava kuvvetleri arasinda ya-
sanan ¢atismalar bu konuda onceliklidir. Ihtilaflar konusunda Cin, Ja-
ponya ve Giney Kore'de akademisyenlerin kendi ulusal hak iddialarini
destekledigi gorilmektedir. Turkiye'nin bu meselelerle ilgilenmesi tabii
olmakla birlikte, konu hakkinda ulusal politikalarin tartisilmasi ve gelis-
tirilmesi icin muhtemelen en iyi baslangi¢ noktass DEHUKAM'dir. Bu-
nun Oncusu ozellikle Cin ve Japonya'nin kardes kurumlarinin, kendi ulu-
sal ¢ikarlar1 lehine savlar 6ne strtlmesine 6nemli 6l¢tde dahil olmasidir.
Denizcilik alaninda g¢alismalar yapan 6zellikle Japon akademisyenler
kendi uluslarm ilgilendiren ihtilaflar hakkinda aragtirmalar yapmis, g0-
rigler almis, ¢alismalar yayimlamig, ulusal ve uluslararasi sempozyum-

lar diizenlemistir. Bu suregte kendi tlkelerinin konuya iliskin dis politi-
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kalarimin belirlenmesine 6nemli katkilar saglamiglardir. Bu politikalarda,

bir dizi 6nerinin riske atilabilecegi belirtilmistir.

Ihtiyacimiz olan; 6ncelikle gok istenmesine ragmen halihazirda mevcut
olmayan, bu konuda hem devletlerin uygulamalarina hem de uluslararasi
yargilamaya ancak ¢ok az katki saglayabilen, genel olarak S6zlesmenin
ve Ozellikle madde 121'in kabul géren bir yorumudur. ikincisi, 6zellikle
Ege, Giineydogu Asya adalar1 ve Falkland Adalar1 Gizerine yasanan ihti-
laflarin taraflarinin, genis deniz bolgeleri hakki meydana getirebilecek
belirli nitelikler konusunda cok farkli goriislere sahip oldugu agiktir.
Uclinciist, ada ihtilaflar1 bolgesel deniz ve kara ihtilaflariin bariscil bir
sekilde ¢Ozlime ulastirilmasinda temel sorun olarak kalmaya devam et-
mektedir. Dordlncisu, kiglk, uzak adalarin, deniz bolgeleri meydana
getirme ve deniz bolgelerinin sinirlandirilmasinin rollind azaltmaya yo-
nelik egilim, 6zellikle Ege Denizi, Gliney Cin Denizi ve Falkland adala-
ri/kayaliklari muammasiin Ustesinde gelme yaklasimlari sunmakta ve
desteklemektedir. Besinci ve sonuncusu, ada ihtilaflarinin ¢ézilmesinin,
cakisan deniz bolgelerinin kapsaminin daraltilmasini veya ilimlastirilma-
smi ve akabinde bu iki bodlgede ihtilafli adalar izerine muhtemel catisma

"bombasinin imha edilmesini™ saglamasi gerektigidir.
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