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Sicak takip hakki kiy1 devletine ait deniz alanlarina yonelik kurallar
ihlal eden yabanci devlet bayrakli gemilerin, takip edilerek bunlara mii-

dahalede bulunulmasina ve devaminda yargilama yetkisinin kullanilma-

sina imkan tanimaktadir.

Sicak takip hakkinin birden fazla devlet tarafindan isbirligi halinde kul-
lanilmasi, devletler arasindaki uygulamada son yillarda kendine 6nemli
bir yer edinmistir. Ayn1 bolgede yer alan kiyr devletlerinin, miisterek

sorunlara karsi beraber hareket ederek, siire ve mesafe agisindan tek bir

Hakem denetiminden gegmistir.

* Bu makale 15.09.2018 tarihinde Yaymevimize ulasmis olup, 07.11.2018 tarihinde
birinci hakem; 24.10.2018 tarihinde ikinci hakem onayindan gegmistir.

Bu makale, Ankara Universitesi Hukuk Fakiiltesi tarafindan, 5-6 Haziran 2018 ta-
rihleri arasinda diizenlenen, “Hukukun Giincel Sorunlar1 Sempozyumu” biinyesinde
tarafimizca sunulan “Sicak Takip Hakkimin Devletlerin Isbirligi Dogrultusunda
Kullanilmasinin Uluslararast Hukuk Agisindan Degerlendirilmesi” baglikli tebligde
kisaca deginilen hususlarin genisletilerek giincellenmis halidir.

Ankara Universitesi Hukuk Fakiiltesi Milletleraras1t Hukuk Anabilim Dali Ogretim
Elemani (erguven@law.ankara.edu.tr) (ORCID ID: orcid.org/0000-0003-4610-2515).

*k



368 Uluslararast HUKuk A¢isindan Sicak Takip Hakkinin Devletlerin Isbirligi
Dogrultusunda Kullanilmast

devletin siirdiirmesinin miimkiin olmadig: sicak takip kapsamindaki faa-
liyetleri, ortak bir sekilde yerine getirmeleri, deniz glivenliginin saglan-

masi1 hususunda olumlu bir gelisme bigiminde degerlendirilmektedir.

Konuyla ilgili tiim bu miispet gelismelerin yan1 sira, devletlerin imzala-
diklar1 iki tarafli anlasmalarda, karsi taraf devlete kendi karasularinda
takibe devam etme yetkisi tanimalar1 uygulamasinin, ADS ve BMDHS
ile diizenlenen sicak takip hakkinin kapsami ile uyumlu olmadigini ifade

etmek gerekmektedir.

Anahtar Kelimeler: Sicak Takip Hakki, Uyusturucu Madde Ticareti,
Kacak Balike¢ilik, Deniz Giivenligi, Bayrak Kurali

ABSTRACT

The right of hot pursuit enables the coastal state to intervene and to exer-

cise its judicial power on foreign state ships which breach its regulations.

Multilateral hot pursuit gains an essential ground in state practice re-
cently. State actions under the multilateral hot pursuit which could not
be performed by only one state, concerning time and distance, and colla-
boration of the coastal states of the same region for common problems is

considered as a positive development in respect of maritime security.

Apart from these favoring developments, the fact that contracting states
empower each other to pursue within each one’s territorial sea by bilate-
ral conventions do not comply with the scope of the right of hot pursuit
which is prescribed by CHS and UNCLOS.
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GIRIS

Uluslararas1 deniz hukukunun temel prensibi olan bayrak kuralinin istis-
nalarindan birisini teskil eden sicak takip hakki, karasular1 kavraminin
ortaya ¢ikmasiyla glindeme gelmistir. ADS’de ayrintili bigcimde duizen-
lenen s6z konusu kavram, BMDHS ile beraber deniz hukukuna dahil
olan miinhasir ekonomik bdlgenin de (MEB) etkisiyle uygulama alanini
genisletmistir. Bu sirecte, takibin gerceklestirilmesi esnasinda uyulmasi
gerekli sartlar ile ilgili devletler arasinda uyusmazliklarin yasanmasi,
sicak takip hakkinin uluslararast mahkeme kararlarina konu teskil etme-
sine ve bu sekilde gelisim gostermesine sebebiyet vermistir. Ozellikle
teknolojik alanda yasanan gelismelerin etkisiyle kiy1 devletlerinin, takibi

baslatmak ve devam ettirmek hususundaki esnek tutumlari, doktrinde de

genig bigimde ele alinmistir.

Butln bunlarin yani sira, 6zellikle 2000°1i yillardan itibaren, deniz asir1
konumda adalar1 bulunan devletler, bu adalarin sahip oldugu deniz alan-
larindaki ilgili dizenlemelerinin ihlal edilmesinin 6niine gecmek icin
girisimlerde bulunmuslardir. Avustralya’nin basin1 ¢ektigi devletler,
takip mesafeleri ve sirelerinin uzunlugu, yiuksek masraflar ve Giney
Okyanusu’ndaki seyredilen deniz alanlarinin seyrisefer emniyeti agisin-
dan barindirdig: tehlikeler nedeniyle, bolgede bulunan diger devletlerle

isbirligi halinde takip gergeklestirmeye baglamislardir. Bu noktada bahsi
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gecen uygulamanin ve devaminda iki tarafli olarak imzalanan konuyla
ilgili Anlagmalarin, ADS ve BMDHS hiklmlerine uygunlugu tartisma
konusu olmustur. Hem doktrindeki giincel tartismalar1 ele almak, hem
yakin dénemde ac¢ik denizde gergeklestirdigi mudahaleler ile dikkat ce-
ken Turkiye Cumbhuriyeti’nin, sicak takip hakki kapsamindaki faaliyetle-
re, Akdeniz’e kiyist olan diger devletler ile isbirligi halinde basvurmasi
ihtimali nedeniyle, ¢alismanin konusunu meydana getiren kavramin ay-

rintili bir bigcimde incelenmesi gerekmektedir.
I. SICAK TAKIiP HAKKI
A) GENEL OLARAK

Karasular1 kavraminin ortaya ¢ikmasi ile beraber, 6zellikle egemenligin
kapsaminin belirlenmesi, devletin kara Glkesinin disinda yargilama yet-
Kisinin uygulanmasi ve Ulke-dis1 yetki gibi kavramlar glindeme gelmeye
baglamistir. Uluslararasi ticaretin gelisme gosterdigi 19. yiizyil ile birlik-
te, kiyr devletlerinin gumrik ile ilgili dizenlemeleri yayginlik kazanmis;
s0z konusu diizenlemeleri ihlal eden gemilerin agik denize kagmalari ile
yargilama yetkisinden kurtulmalarmin siklikla karsilasilan bir durum
haline gelmesi, devletlerin sicak takip hakki ile bagdasan dizenlemeler
yapmasini Ve zamanla uluslararasi 6rf ve adet hukukunda sicak takip

hakkinin olusmasini saglamistir?.

Kiy1 devletlerinin diizenlemelerinin onlar ihlal eden yabanci devlet bay-

rakli gemilere kars1 uygulanmasina iliskin 6nemli bir gereklilikten ortaya

1 Rothwell, D. R., Stephens T.: The International Law of the Sea, Oxford-Portland
2010, s. 412.
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cikan sicak takip hakkima?, giinimizde 6zellikle uyusturucu madde tica-

reti ve kacak balik¢ilik ile miicadelede basvurulmaktadir. Teknoloji ala-

ninda ortaya ¢ikan yeniliklerin, ad1 gecen faaliyetlerin kapsamini genis-

lettigi bir ortamda, ADS ve BMDHS hiikiimlerinin mevcut durumla ayni

oranda uyum icerisinde oldugunu soylemek ise mimkin degildir®.

flk kez ADS ile diizenlenen, sonrasinda BMDHS ile giincellenen sicak

takip hakki, yabanci bir geminin, kiy1 devletinin kanun ve duzenlemele-

2

Reuland, R.: “The Customary Right of Hot Pursuit Onto the High Seas: Annotati-
ons to Article 111 of the Law of the Sea Convention”, Va. J. Int’l L., Vol. 33, No 3,
s. 559.

Allen, C. H.: “Doctrine of Hot Pursuit: A Functional Interpretation Adaptable to
Emerging Maritime Law Enforcement Technologies and Practices”, Ocean Deve-
lopment & International Law, 1989, Vol. 20, No. 4, s. 310-311; ABD’nin, Kuzey
Pasifik Okyanusu’na olan kiyisi, tlkenin kiyi seridinin yarisimt meydana getirmek-
tedir. Ayn1 zamanda, ulkede tlketilen deniz mahsullerinin yine yarisi, s6z konusu
kiytlarin agigindaki deniz alanlarindan elde edilmektedir. Ozellikle Rusya ile mev-
cut deniz simir hattinda gorulen kacak balikgilik faaliyetleri ile miicadelede Sahil
Guvenlik gemilerinin bolgenin genisligi nedeniyle yetersiz kalmalari, 2003 yilindan
itibaren deneme amaglh insansiz hava araglarinin kullanilmasi ihtiyacini ortaya ¢i-
karmigtir. Bilhassa, kagak balik¢ilik yapan yabanci devlet bayrakli gemilerin yeri-
nin tespitinde gercek zamanli gorintl iletmek suretiyle islev gosteren insansiz hava
araglar1, 2016’dan bu yana bahsi gegen bdlgede aktif bicimde gérev yapmaya bas-
lamistir. Uyusturucu madde ticareti ve gogmen kagakeiligi gibi deniz giivenligine
yonelik tehditler ile mucadelenin yaninda, ABD’nin kurallarim ihlal eden herhangi
bir eyleme kars1 gergeklestirilecek takip kapsaminda da insansiz hava araglari gun-
deme gelmektedir. S6z konusu araglarin, BMDHS de diizenlenmemelerine ragmen,
sicak takip hakki biinyesindeki izlemeyi gerceklestirmekle yetkili askeri ugak nite-
ligini tagimalarinin yani sira, siipheli geminin yerinin tespit etmek anlaminda
BMDHS hiikiimlerine aykirilik gostermedikleri ileri siiriilmektedir. Ustelik, bahsi
gecen geminin kendisini gorebilecegi algaklikta ugabilen ve ilgili agik dis isaretleri
tagtyan insansiz hava araglarinin, bizzat takip faaliyetini yerine getirmeleri mimkin
olarak degerlendirilmektedir. Ayrintili bilgi i¢in bkz. Tasikas, V.: “Unmanned Ae-
rial Vehicles and the Doctrine of Hot Pursuit: A New Era of Coast Guard Maritime
Law Enforcement Operations”, Tul. Mar. L. J., 2004, Vol. 29, No. 1, s. 59-80;
ADS’nin resmi metni igin bkz. UNTS, Vol. 450, No. 6465, 1963, s. 82-103, Soz-
lesme metni igin ayrica bkz. Gundiz, A.: Milletleraras: Hukuk, Konu Anlatimi, Te-
mel Belgeler, Ornek Kararlar, (Ed., Ginel, R. V.), Istanbul 2013, s. 208-214;
BMDHS’nin resmi metni igin bkz. UNTS, Vol. 1833, No. 31363, 1994, s. 397-523,
Sozlesme metni icin ayrica bkz. Gindiiz, 220-308.
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rini ihlal etmis oldugu inancin1 uyandiran yeterli sebeplerin varligi ha-
linde kiy1 devleti tarafindan kullanilabilir*. ADS kapsaminda s6z konusu
takip, geminin kiy1 devletinin i¢ sularinda, karasularinda veya bitisik
bélgesinde oldugu zaman baslatilmalidir®. Karasular1 veya bitisik bolge-
de bulunan geminin, durma emrini aldigi zaman, emri veren geminin
ayni sekilde karasularinda veya bitisik bolgede bulunmasi zorunlu degil-
dir. BMDHS ile takibin baslamasinin mimkin oldugu deniz alanlarina,
kiy1 devletinin takimada sulari, kita sahanligi, miinhasir ekonomik bol-
gesi ve buralardaki tesislerin etrafindaki glvenlik bolgeleri de dahil
edilmistir®. Sicak takip, sadece savas gemileri ve askeri ucaklar aracili-
giyla, takip edilen gemiye gorilebilir veya isitilebilir bir durma emrinin
verilmesinden sonra baslar; s6z konusu gemi bayragini tasidigi devletin
veya (clincii bir devletin karasularma girdigi anda ise sona erer’. Sicak
takip hakki, agik denizde seyrusefer serbestisi ve dolayisiyla bayrak ku-
ralina istisna teskil edecek sekilde yabanci devlet bayrakli gemilere mu-
dahale yetkisi tanimasinin yaninda, kiy1 devleti icin, bu gemileri liman-
larina refakat halinde gotirmeyi ve devaminda yargilama yetkisini kul-

lanmay1 miimkiin kilmaktadir®.

ADS md. 23/1; BMDHS md. 111/1.

ADS md. 23/1.

BMDHS md. 111/1-2.

ADS md. 23/3-4 ve BMDHS md. 111/4-5.
BMDHS md. 111/7.

©® ~N o o @ »
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B) UNSURLARI

1- Kiy1 Devletinin Kanun ve Diizenlemelerinin Thlal Edilmis
Olduguna YO0nelik Yeterli Sebeplerin Varhg

Yabanci devlet bayrakli geminin, kiyr devletinin deniz alanlarina iliskin
dizenlemelerini ihlal etmesi, bahsi gegcen deniz alanlarina gore farklilik
gosterir. I¢ sularda ve karasularinda mutlak egemenlikten 6tiri ilgili
dizenlemelerin herhangi bir sinirlandirmasi mevcut degilken, bitisik
bélgede bu husus; giimrilk, maliye, saglik ve gocten ibarettir®. MEB ve
kita sahanlig1 s6z konusu oldugunda ise, dogal kaynaklarin kullanim1 ve
deniz cevresinin kirletilmesine iliskin kurallar sicak takip hakki igin
onem arz etmektedir’®. MEB, deniz alanlarinin kiy1 devletine tamdig
yetkiler dogrultusunda, karasular1 ve bitisik bolgeye kiyasla daha dar
kapsamlidir. Bu dogrultuda, ad1 gegen deniz alanlarinda yabanci devlet
bayrakli gemilerin eylemlerine yonelik basvurulacak sicak takip hakki,
MEB’e gore daha genistir. Kita sahanligi ise, adi gecen deniz alanlarina
kiyasla kiy1 devletine daha az yetki tanidig: icin, yabanci devlet bayrakli
gemilerin kiy1 devletinin s6z konusu deniz alaninda sicak takip hakkini
doguracak nitelikteki muhtemel eylemlerinin sayis1 daha az olarak de-
gerlendirilmektedir'’. Bunun yan sira, kiyr devletinin kita sahanliginin

200 mili astig1 durumlarda, s6z konusu devletin agik denizdeki gemilere

9 BMDHS md. 33.
10 Allen, 310.
11 Reuland, 575, 576.
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yonelik, kita sahanligina iliskin kurallarin1 ihlal ettikleri gerekcesiyle

miidahale etmesi mimkiindiir?.

Deniz alanlarina gore ihlal edilmesi muhtemel diizenlemelerin farklilag-
masi, sicak takip hakkinin giindeme gelmesi icin kiy1 devletinin ihlal
edilmesi gerekli kurallarinin niteligi veya kapsammin ADS ve
BMDHS’de herhangi bir sekilde smirlandirildigi anlamina gelmemekte-
dir. Kiy1 devletinin ilgili deniz alaniyla alakali tim duzenlemeleri, sicak
takibin konusunu teskil etmektedir!®. Uygulamada, her ne kadar devlet-
ler agisindan baglayict olmasa da, uluslararasi nezaket kurallar1 geregi,
O6nemsiz nitelik gosteren ihlallerde takibin baslatilmamasi 6ngorilmek-
tedir. Aksi bir durum, s6z konusu kiy1 devletinin bayragini tagiyan gemi-
lerin yabanci devlet deniz alanlarindaki seyirlerinde benzer uygulamalar
ile karsilasma ihtimallerini ortaya c¢ikarmaktadir'®. Dikkat edilmesi ge-
rekli bir diger husus, kiyr devletinin kurallarin1 daha dnceki bir eylemiy-
le ihlal etmis bir gemiye yonelik sicak takip hakkinin kullanilmasinin
doktrinde genellikle s6z konusu hakkin kesintiye ugramasi olarak deger-
lendirildigidir. Bunun yaninda, ilgili geminin Onceki ihlalinden dolay:
acik denize dogru kagmaya baslamasi ile bu eyleme 6zel olarak yeni bir

takip baslatilmas1 mimkin gorilmektedir®.

12 Churchill, R. R./Lowe, A. V.: The Law of the Sea, Manchester 2010, s. 215.

13 ADS’nin hazirlik ¢alismalarinda 6zellikle ihlal edilmeleri sicak takip hakkini dogu-
racak dlizenlemelerin karasular1 agisindan sinirlandirilmasina iligkin teklif, devletle-
rin cogunlugu tarafindan reddedilmistir. O’Connell, D. P.: The International Law of
the Sea, Volume 11, (Ed. Shearer, I. A.), Oxford 1984, s. 1080.

14 Reuland, 565-566, 567.
15 Reuland, 570-571.
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Kiy1 devleti tarafindan, yabanci devlet bayrakli gemiye karsi takibin
baslatilmasi i¢in, s6z konusu geminin ilgili deniz alanina yonelik kural
ve diizenlemelerini ihlal ettigine iliskin yeterli kaniya sahip olmas1 kafi-
dir. Bu dogrultuda, kiy1 devletine ait savas gemisini gordiigii anda agik
denize dogru kagmaya baslayan bir geminin varligi, bahsi gecen ihlalin
gerceklestigine iliskin kanaatin olusmas: icin yeterli olarak gorilmekte-
dir. Acik denizde savas gemisinden bilincli olarak kagmaya baslayan bir
gemiye yonelik ziyaret hakkinin giindeme gelmesi, kiy1 devletinin ilgili
deniz alanlarinda benzer durumda sicak takip hakki kapsaminda yetkisi-

nin ortaya ¢iktig1 seklinde yorumlanmaktadir®®.

Kiy1 devleti bakimindan sicak takip hakkinin ortaya ¢ikmasi igin dnemli
hususlardan bir digeri, ihlali gerceklestiren geminin bulundugu deniz
alaninin tespitidir. Boylelikle, sz konusu eylemin aykirilik tasidigi ku-
ralin iligkili bulundugu kiyr devletinin ilgili deniz alani belirlenmis ve
sicak takip hakkini doguran eylemin hukuki niteligi tespit edilmis ol-
maktadir. BMDHS de, kiy1 devletleri agisindan bu dogrultuda herhangi
bir sinirlama getirilmemistir'’. Bir baska anlatimla, takibi gerceklestiren
kiy1 devleti gemisinin ayni anda ihlali tespit etmesi zorunlu degildir.
Radar sistemleri ve insansiz hava araglar1 gibi herhangi bir baska sekilde

tespit yapilmasindan sonra, dur ihtarmin verilmesiyle birlikte takip baslar'®.

Bu noktada, sicak takip hakkini gindeme getiren faaliyeti gerceklestiren

gemilerin ekip halinde hareket etmesi durumu 6nem tasimaktadir. S6z

16 Reuland, 570.
17" Reuland, 582.
18 Allen, 318-319.
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konusu husus doktrinde iki tiirde ele alinmaktadir. Ana geminin, kendine
ait botlar1 kullanmasi halinde dar kapsamli bir mevcudiyetten bahsedilir-
ken; baska gemilerle ortak bicimde ilgili eylemi gerceklestirmesinde ise,
daha genis bir uygulama giindeme gelmektedir'®. Ekip halinde hareket
eden gemilerin eylemleri nedeniyle sicak takip hakkinin giindeme gel-
mesinin devletler arasindaki ilk uygulamasi1 Araunah isimli Kanada bay-
rag1 tasiyan fok avciligi yapan geminin, 1888 yilinda kendisine ait san-
dallar Rusya karasulari igerisinde fok avciligi gergeklestirirken, s6z ko-
nusu deniz alaninda bulunmamasina ragmen Rusya savasa gemileri tara-
findan midahaleye ugrayarak tutuklanmasi ile giindeme gelmistir. Rus-
ya’da gergeklestirilen yargilama sonucunda hukuka uygun bulunan sicak
takip uygulamasina, ingiltere tarafindan da herhangi bir itirazda bulu-

nulmamistir?°.

Dar kapsamli mevcudiyetin 6rnegini olusturan bahsi gegen olaymn yanin-
da, genis boyutta giindeme gelen ekip halinde hareket etmenin 6rnegini
teskil eden R. v. Mills and Others Davas1 da énem tasimaktadir. Dava
konusu olayda, 10 Kasim 1993 tarihinde Delvan ve Poseidon gemileri
acik denizde birbirlerine yanagmislar, hava kosullarinin olumsuzlugu
nedeniyle Delvan’da bulunan 6.25 ton esrarin, 3.25 tonunu Poseidon’a
aktarabilmislerdir. Delvan, Ingiltere’nin Littlehampton Limani’na giris
yaptiginda, Ingiliz yetkiler tarafindan miidahale gerceklestirilmistir. Bu

sire zarfinda, Ingiltere’nin deniz alanlarma girmeyip acik denizde kalan

19 O’Connell, 1093.

20 Ppoulantzas, N. M.: The Right of Hot Pursuit in International Law, The Hauge-
London-New York 2002, s. 246-247.
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Poseidon’a yonelik gerceklestirilen takip sonucunda, iki gemi arasinda
yapilan 3.25 ton esrar aktarimimin 65 saat sonrasinda Ingiltere savas ge-
milerince midahalede bulunulmustur. Yargilama slrecinde yapilan de-
gerlendirmelerde, her ne kadar bundan Onceki kararlarda ana gemi ile
birlikte hareket eden gemilerin, kiy1 devletinin limanlarindan deniz agil-
mas1 s6z konusu olsa da, olayda Irlanda’dan denize acilan Delvan’in,
Poseidon ile dnceden ayarlanmis bir sekilde yik aktarimi yapmasi, ekip
halinde hareket etme olcutinin varhig: icin yeterli goriilmiistiir. BOyle-
likle, uyusturucu madde ticareti ile ingiltere’nin kurallarmin ihlal edil-
mesi esnasinda surekli bir bicimde agik denizde bulunan Poseidon’a
yonelik kullanilan sicak takip hakki, uluslararasi hukuka uygun olarak
ele alinmistir?. Séz konusu kararda da goriildiigii tizere, ekip seklinde
faaliyet gosterme unsurunun, mahkeme kararlarinda genis kapsamli bir

bicimde degerlendirildigini ifade etmek mimkinddr.

R. v. Mills and Others Davasi’nin bir diger alt1 ¢izilmesi gereken 6zelli-
gi, sicak takip kiy1 devletinin kurallarinin ihlal edildiginin tespit edildigi
an, gecikmeksizin baslatilmas1 hususunun istisnasini teskil etmesidir?.
Buna gore, Poseidon’a yapilan miidahalenin esrar aktariminin yapildigi
anda degil, bundan 65 saat sonra gergeklestirilmesi, ilgili istisnanin uy-
gulamadaki 6nemli bir 6rnegidir. Boylelikle, her ne kadar kiy1 devletinin
kurallarinin ihlal edildigi tespiti yapilmis olsa da, ana gemiye miidahale-

de bulunabilmek igin, ekip olarak ¢alistigi1 geminin, kiy1 devletinin deniz

2L Davayla ilgili ayrmtih bilgi icin bkz. Gilmore, W. C.: “Hot Pursuit: The Case of R.
v. Mills and Others”, Int'l & Comp. L.Q., 1995, Vol. 44, No. 4, s. 949-958.

22 Allen, 318.
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alanlarina girmesi beklenmekte, bu asamadan sonra, yani ihlal gergekles-

tikten sonra, ana gemiye tutuklama amaciyla mudahale edilmektedir.
2- “Dur” fhtan

Kiy1 devletinin deniz alanlarindan kacan bir geminin seyrisefer hakkini
kullandig: ileri suriilemez. Sicak takip hakki ile birlikte, agik denizlerin
serbestliginin kiy1 devletlerinin yargilama yetkisini engellemesinin onu-
ne gecilmistir. Bahsedilen hususu saglayan ise, kiy1 devleti tarafindan
gorlebilir veya isitilebilir bir dur ihtarinin yapilmasidir. Kiy1 devletinin
kurallarimi ihlal eden gemi, bu andan itibaren ihtara uymayarak, seyruse-
fer hakki kapsaminin digina ¢ikmaktadir?®. Takip edilen gemiye, takibin
baslayabilmesi i¢in gorilebilir veya isitilebilir bir dur ihtarinda bulunul-
masi1 sartinin getirilmesindeki amag, takip edilen geminin tespit edildi-
ginden ve midahale igin durmasinin talep edildiginden haberdar oldugu-
nun belirlenmesidir?*. Aym zamanda, kiyr devletinin kurallarini ihlal
ettiginden siiphelenilen gemiye demir atip, kendisine ihtarda bulunan
savag gemisinin yanasmast icin beklemesi yonunde imkan tanimak
amaclanmaktadir. S6z konusu geminin, ihtar gergeklestirilmeden kag-
maya baslamasi1 durumunda bahsi gecen unsur, sicak takip hakkina bas-
vurulmasi dogrultusunda bir formaliteye doniismektedir®®. Ancak, taki-
bin gergeklestirilmesi esnasinda bu ve benzeri sartlara uyulmamasinin,
her ne kadar islevsiz bir nitelige biiriinmiis olsalar da, kiy1 devletinin

uluslararasi sorumluluguna yol agabilecegi unutulmamalidir.

2 Reuland, 558-559.
2 Allen, 319.
% Reuland, 584.
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ADS ve BMDHS’de dur ihtar1 igin kullanilan

“Yabanci gemi tarafindan gorilebilecek veya isitilebilecek bir
mesafeden gorllebilir veya isitilebilir bir durma isaretinin

verilmesi”

ifadesi?®, telsiz araciligiyla uzak bir mesafeden soz konusu ihtarm ger-
ceklestirilmesinin 6niine gecmektedir?’. Uluslararast Hukuk Komisyo-
nu’nun Kodifikasyon siirecindeki konuyla ilgili, gorulebilir veya isitilebi-
lir bir durma sinyali ifadesinin uzak mesafeden telsiz yoluyla yapilan
isaretleri kapsam digsinda biraktigina iliskin yorumunun da varligina
ragmen; gunimuz kosullar1 dogrultusunda aksi yonde ortaya ¢ikan mah-
keme kararlarina rastlanmaktadir?®. Bahsi gecen kararlardan en 6nemlisi,
yukarida kiyr devletinin kurallarinin ekip halinde hareket eden gemiler
tarafindan ihlal edilmesi hususunda ele alinan, R. v. Mills and Others
Davast’dir. Uyusmazlik, Saint Vincent ve Grenadinler bayrakli Poseidon
ve Delvan gemilerinin 6.25 ton esrar1 Ingiltere nin Littlehampton Lima-
ni’na sokma girisimleri neticesinde ortaya ¢ikmustir. Saint Vincent ve
Grenadinler’in, Uyusturucu ve Psikotrop Maddelerin Kagakg¢iligina Kar-
s1 BM So6zlesmesi’ne taraf bulunmamasi?®, ekip halinde ¢alisan gemiler-
den ana gemi olarak faaliyet gosteren Poseidon’a yonelik takip gergek-

lestirilmesi ile sonuglanmistir. Takibi yapan Ingiltere’ye ait gemi ve he-

2% Dur ihtar1, dil farklihg: nedeniyle anlasilamama riskine karsilik, bircok devlet tara-
findan uygulamada tercih edilen Uluslararasi Isaret Kodu (International Code of
Signals) kullanilarak gergeklestirilmektedir. Poulantzas, 206.

27 O’Connell, 1091.
2 Reuland, 583.
2 Spzlesme’nin resmi metni icin bkz. RG. T. 11.02.1996, S. 22551.
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likopterlerin, VHF radyo band1 araciligiyla dur ihtar1 vermesi nedeniyle,
takibin sonrasinda ilgili gemiye gerceklestirilen mudahale dava konusu
olmustur. Yargilamanin sonucunda, VHF radyo bandmnin gemiler ara-
sinda kullaniminin standart bir hal aldigi, ayn1 zamanda Poseidon’un
kaptan koskiinde gerekli techizatin bulunmasinin ihtarin gemiye ulasti-
gin1 gosterdigi tespitleri dogrultusunda, adi gegen gemiye yonelik takip
ve sonucundaki midahale hukuka uygun olarak belirlenmistir. S6z ko-
nusu degerlendirme, konuyla ilgili ADS diizenlemesinin gindeme geldi-
gi 1958 yilindan itibaren teknolojide 6nemli gelismelerin yasandigi, bu
nedenle sozlesme hikumleri ele alinirken ilgili yeniliklerin g6z 6ninde

bulundurulmasi gerektigi yaklasimini temel almigstir®.

3- Takibin Savas Gemileri veya Askeri Ucgaklar ile Gergekles-

tirilmesi

Kesintisiz takip hakki, ADS ve BMDHS hukumleri dogrultusunda, kiy1
devletinin savas gemileri veya askeri ucaklar ile gerceklestirilir®. Sicak
Takip hakkini1 kullanan gemi, BMDHS’de gecen,

‘bu konuda yetkili kilindiklari belli olan”

ifadesi nedeniyle, o olay icin sicak takip yonlinde 6zel olarak yetkilendi-
rilmis olmak zorunda degildir. S6z konusu yetki, sahil giivenlik gemileri

gibi, belirli 6zellikteki gemilere genel bigimde tanmmustir®?. Aksi bir

30 Ayrmtih bilgi igin bkz. Gilmore, 949-958.

31 ADS md. 23/4, BMDHS md. 111/5; Gliniimiiz teknolojik gelismeleri dogrultusunda
ABD’nin kagak balik¢ilik ile miicadelede sicak takip hakki kapsaminda insansiz
hava araglarina bagvurmasi ile ilgili agiklamalar icin bkz. supra, dn. 3.

32 poulantzas, 197.
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yaklagim, kiy1 devletinin, kurallarini ihlal eden yabaci devlet bayrakli
gemilere sicak takip hakki kapsaminda mudahale etmesini blyik oranda

imkansiz hale getirecektir.
4- Kesintisiz Takip Hakkinin Sona Ermesi

ADS ve BMDHS’de diizenlendigi Uzere, takip edilen gemi kendi devle-
tinin veya uclincu bir devletin karasularna girdigi takdirde, sicak takip
hakk1 sona erer®®, Genellikle iizerinde fazla tartisma olmayan soz konusu
husus, takibi gerceklestiren devletin yargilama yetkisinden kag¢inmak
amaciyla karasularindan kisa bir gegis gergeklestirilmesi gibi durumlar-
da, her olay kendi igerisinde degerlendirilmek Uzere, sicak takip hakki-
nin son bulmadig: seklinde yorumlanabilmektedir*. Bu ve benzeri yak-
lagimlar, kurallar ihlal edilen kiy1 devletinin yetkisini surdirmek vasita-
styla bunu gergeklestiren gemiye karsit hukuki yaptirimin uygulanmasini
amaclamasina ragmen; sicak takip i¢in 6ngorulen ve uluslararasi 6rf ve
adet hukuku kurali niteligi tasiyan sartlarla agik bi¢imde uyumsuzluk
gostermektedir. Bununla birlikte, gerek ADS gerek BMDHS’ de diger
deniz alanlarinin belirtilmemis olmasi, takibin, diger devletlerin MEB
veya bitigsik boélgelerinde gergeklestirilmesine imkan tanimaktadir. Bir
bagka ifadeyle, sz konusu deniz alanlari, sicak takip hakki kapsaminda

acik deniz gibi degerlendirilmektedir®.

Sicak takip hakkinin, takibin kesintiye ugramama sarti dogrultusunda

kullanilmasi, bahsi gecen kesintiden anlasilmasi gereken (izerinde tar-

33 ADS md. 23/3 ve BMDHS md. 111/3.
% Poulantzas, 231.
% Tanaka, Y.: The International Law of the Sea, Cambridge 2015, s. 170.
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tigmalara neden olmustur. Baskin goriise gore, takip esnasinda yasanan
kesinti, belirgin bir nitelikte oldugu takdirde, sicak takip hakkinin sona
erdigi kabul edilmektedir. Buna gore, sis gibi hava kosullar1 nedeniyle
veya takip edilen geminin suya biraktigi sandallara miidahale edilmesi
esnasinda ortaya ¢ikan gecici kesintiler, takibin devamini etkilememek-
tedir®.

Takibin karasularina kadar devam etmesi hususu, kiyr devletinin bu nok-
tadaki yetkilerini giindeme getirmektedir. Kiyr devletinin, takip edilen
gemiye yonelik, takibi devralmak veya takibi gerceklestiren gemilere
kendi karasularinda takibi devam ettirme yonlnde yetki vermek sece-
nekleri tartigma konusudur. Her iki durumda da, kiy1 devletinin sahip
olmadig bir yetkiyi devralmasi veya devretmesi mimkun gézikmemek-
tedir. Bu noktada, sicak takip hakkini kullanan devletin deniz alanlarinda
ilgili kurallarini ihlal eden geminin, karasularma giris yaptig1 kiy1 devle-
tinin baris, diizen ve giivenligini sadece bu eylemi nedeniyle ihlal ettigi

tespitinin yapilmasi ihtimali, izerinde durulmay: gerektirmektedir®’.

Yabanci devlet bayrakli gemilerin, kiyr devletinin karasularindan zarar-
siz gecis hakki, s6z konusu gemilerin seyirlerini gergeklestirmeleri icin
kiy1 devletinin egemenligine getirilen bir smirlamadir. Acik denizde
herhangi bir nedenden dolay: takip edilen gemiler bakimindan bir gi-
venli bolge meydana getirmesi amaciyla diizenlenmemistir. Bu noktadan
yola ¢ikan goriise gore, takibi gerceklestirilen gemilerin, kiy1 devletlerin

karasularina giris yaptiklarinda, yalnizca bu sebeple kiy1 devletinin baris,

3 Reuland, 584.
37 Reuland, 577-579.
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diuizen ve givenligini ihlal ettiklerini ileri sirmek mimkindir. Baska bir
devletin deniz alaninda deniz cevresini Kirleten bir geminin, takip esna-
sindan karasularina girdigi kiy1 devleti tarafindan, burada ilgili devletin
herhangi bir kuralin1 ihlal etmemesine ragmen, baris, diizen ve givenli-
gine yonelik bir tehdit olarak nitelendirilerek, takibin devralinmasi veya
devredilmesi yoluyla gemiye midahalenin saglanmasi mumkin olarak

degerlendirilmektedir®.

Bahsi gecen goriise katilmak, ADS ve BMDHS hikimlerine aykirt bi-
cimde, seyrisefer serbestisinin ve zararsiz gecis hakkinin sinirlarini da-
raltmasi, ayn1 zamanda sicak takip hakkinin kapsamini da genisletmesi
nedeniyle mimkin degildir. Deniz alanlarina iliskin kurallarini ihlal
ettigi devlete ait gemiler tarafindan takip edilen geminin, karasularina
giris yaptig1 kiy1 devletinin barig, diizen ve giivenligini bir tek bu eyle-
miyle ihlal etmesi s6z konusu degildir. Ilgili geminin gegisinin zararli
hale gelmesi, baska bir devletin deniz alaninda o devletin kurallarini
ihlal eden eylemi veya bu nedenle acik denizde takip edilirken kiy1 dev-
letinin karasularma girmesi ile ortaya ¢ikmaz. Bunlarin disindaki bir
eylemi nedeniyle gegisi zararli hale gelen gemi bakimindan kiy1 devleti-
nin yetkisi giindeme gelebilir. Ongoriilen haller haricinde, kiyr devleti-
nin, karasularindan yabanci bayrakli gemilerin zararsiz gegis hakkina

engel olmama yiikiimliiliigiiniin varlig1 akildan ¢ikariimamalidir®,

Sicak takip hakkinin unsurlarinin ele alindigi uluslararasi mahkeme ka-

rarlar1 agisindan, Uluslararast1 Deniz Hukuku Mahkemesi (ITLOS)

3 Reuland, 579.
39 BMDHS md. 24.
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onlnde gorilen M/V Saiga No.2 Davasi 0ne ¢ikmaktadir. Uyusmazlik
konusu olay, Saint Vincent ve Grenadinler bayrakli petrol tankeri Sai-
ga’nin, Gine’nin MEB’i icerisinde sicak takip hakkinin konusunu olus-
turmasi ile gindeme gelmistir. Gine, Bat1 Afrika kiyilar1 agiginda kendi
bitisik bolgesi ile MEB’inde, 0zellikle balik¢1 gemilerine yakit satisinda
bulunan Saiga’nin s6z konusu faaliyetinden haberdar oldugunda takibi
basglatmis, agik denizde ise tutuklamayir gerceklestirmistir. Saiga’nin
bahsi gecen eylemlerinin; kagakg¢ilik, dolandiricilik ve vergi kagakeiligi
niteligi gosterdigini ileri siiren Gine’ye karsi Saint Vincent ve Grenadin-
ler, tutuklamanin gerekcelerine ve olayda sicak takip hakkinin sartlarinin
meydana gelmedigine iligkin itirazda bulunmustur. Yargilama sonucun-
da ITLOS, Gine’nin duzenlemelerinin ihlal edildigine iliskin yeterli hak-
11 sebeplerinin bulunmadigi, gorilebilir veya isitilebilir ihtarin gergekles-
tirilmedigi ve takibin siirekliliginin saglanamadigi gerekgeleriyle, Sai-
ga’nin takip sonrasinda durdurularak tutuklanmasinin uluslararasi huku-
ka aykir1 oldugunu tespit etmis ve Gine’nin tazmin sorumluluguna hik-
metmistir*®. Bu dogrultuda ITLOS tarafindan yapilan belirlemelerden en
onemlisi, sicak takip hakkinin hukuka uygun bir bigimde kullanilmasi
icin gerek ADS gerek BMDHS tarafindan ongorilen sartlarin timanin
kiyr devleti tarafindan yerine getirilmesinin gerektigidir**. Bir baska
anlatimla, ilgili S6zlesmelerde diizenlenen sartlarin herhangi birindeki

eksiklik, sicak takip hakkini ortadan kaldiracak ve bu kapsamdaki faali-

40 Ayrmtih bilgi icin bkz. The M/V “Saiga” (No. 2) Case (Saint Vincent and The
Grenadines v. Guinea), Judgment of 1 July 1999, https://www.itlos.org/fileadmin/itlos/
documents/cases/case_no_2/merits/Judgment.01.07.99.E.pdf, (Erisim Tarihi: 30.05.2018).

4 The M/V “Saiga” (No. 2,) para. 146.
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yetlerden zarar goren gemiye yonelik tazmin yiikiimliiligii ortaya cika-

caktir.

C) SICAK TAKIP HAKKININ DEVLETLERIN ISBIRLIGI DOG-
RULTUSUNDA KULLANILMASI

Sicak takip hakkinin devletlerin isbirligi dogrultusunda kullanilmasi, s6z
konusu hak kapsaminda deniz alanlarina iliskin diizenlemeleri ihlal eden
yabanci devlet bayrakli gemiyi takip yetkisine haiz kiyr devletinin, bu
dogrultuda diger devletleri yetkilendirmesi tUzerine takibin ¢ok tarafli bir
nitelikte icra edilmesi anlamma gelmektedir®?. Sicak takip hakkinm bu
sekilde uygulanmasmin ortaya ¢ikmasi ve mevcut uygulamalarina de-
ginmeden Once, konunun temelini meydana getiren, takibin devredilmesi

hususuna deginmek gerekmektedir.

Sicak takip hakki kapsaminda gergeklestirilen takibin devredilmesine
yonelik, ADS ve BMDHS de agik bir hikim bulunmamaktadir. Her iKi
Sozlesme’de konuyla ilgili tek diizenleme, takibin bir askeri ugak tara-
findan yerine getirildigi hallerde, ucagin kendisi tutuklamay1 yapabile-
cek durumda olmadiginda takibi, cagirdigi kiyr devletine ait bir savag
gemisine devredebilmesidir®®. Bahsi gecen hususla, dogrudan alakal
olmasa da, 6nemli bir tahkim karart mevcuttur. ABD-Kanada Tahkim
Komisyonu’nun 5 Ocak 1935 tarihinde karara bagladigi /'m Alone Da-

vasi, daha ¢ok takip esnasinda basvurulmasi uygun gorilen kuvvet mik-

42 Molenaar, E. J.: “Multilateral Hot Pursuit and Illegal Fishing in the Southern Oc-
ean: The Pursuits of the Viarsa 1 and the South Tomi”, Int’1 J. Marine and Coastal
L., 2004, Vol. 19, No. 1, s. 41.

4 ADS md. 23/5-b, BMDHS md. 111/6-b.
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tar1 ile ilgili tespitler icerse de*, takibin devredilmesinin uygulamaya
yansidigr 6nemli bir davadir. Uyusmazlik konusu olay, Kanada gemi
siciline kayith bir Ingiliz gemisi olan 7’m Alone’un, Louisiana kiyisinin

10 mil agiklarinda seyrederken, icki kagakgiligi yaptigr stiphesiyle ABD

4 Cok tarafli sicak takip hakkinin ele alindig1 bu ¢aligmanin kapsami disinda kalsa da,
sicak takip hakki biinyesinde kullanilmas1 mimkiin kuvvet miktarinmn tespiti, 6nem-
li bir konuyu meydana getirmektedir. Buna gére, I’'m Alone Davasi’nda belirlendigi
lzere, takip sonrasinda gemiye miidahale edilmesi ve devaminda tutuklamanin ger-
ceklestirilmesi icin gerekli ve yeterli bicimde kuvvet kullanilmast sonucunda takip
edilen gemide meydana gelen herhangi bir hasardan, kiy1 devletinin sorumlu tutul-
mas1 mimkin degildir. S. S. “I’'m Alone” (Canada v. United States), Awards of 30
June 1933 and 5 January 1935, http://legal.un.org/riaa/cases/vol_I11/1609-1618.pdf,
(Erigim Tarihi: 30.05.2018); Tahkim Karar1 i¢in ayrica bkz. Glndiz, 402-403. M/V
Saiga (No.2) Davasi’nda ise, kuvvet kullanilmasi Oncesindeki izlenmesi gerekli
asamalara yer verilmistir. ilk basta yapilmas gereken, dur ihtarinin Uluslararasi Isa-
ret Kodu ile uyumlu bir bigcimde, gorulebilir veya isitilebilir sekilde yapilmasidir.
Bunun sonug vermedigi durumlarda, geminin yakinlarina ates etmek gibi gesitli ey-
lemlerde bulunulmasi mimkinken; takip edilen geminin kagmaya devam etmesi
halinde son segenek olarak kuvvet kullanilmast uygun goériilmiistiir. The M/V “Sai-
ga” (No. 2,) para. 156. Her iki davada da alt1 gizilen kuvvet kullanilmasinin sicak
takip hakki kapsaminda kaldig1 durumlar, Ingiltere ve Danimarka arasindaki uyus-
mazhiga iligkim meydana getirilen Sorusturma Komisyonu’nun 23 Mart 1962 tarihli
Raporu ile somutlastirilmgtir. Ingiltere bayrag: tasiyan balik¢1 gemisi Red Crusa-
der’a yonelik Danimarka’ya ait balik¢ilik koruma gemisi tarafindan gergeklestirilen
takibin sonug¢landirilmasi dogrultusunda, adi gegen geminin radar sistemleri ve 1g1k-
larina yonelik hedef gdzetilerek yapilan atiglar, Komisyon tarafindan, herhangi bir
uyar1 olmadan yapilmalar1 ve miirettebatin hayatini tehlikeye atacak nitelik tagima-
lar1 nedeniyle sicak takip hakkinin ihlali biciminde degerlendirilmistir. Investiga-
tion of Certain Incidents Affecting the British Trawler Red Crusader, Report of 23
March 1952 of the Commission of Enquiry Established by the Government of Uni-
ted Kingdom of Great Britain and Northern Ireland and the Government of the
Kingdom of Denmark on 15 November 1961, http://legal.un.org/riaa/ ca-
ses/vol_XXIX/521-539.pdf. (Erisim Tarihi: 30.05.2018). Doktrinde de ayni dogrul-
tuda, takip edilen gemiye mudahale edilmesi hususunda 6ncelik verilmesi gereken
uygulama, kuvvet kullanma icermeyen tedbirler olarak belirlenmistir. Bu sekilde
sonu¢ alinamamasi Uzerine, uyari atesi agmak gibi sinirlt bicimde kuvvete bagvur-
mak ve son olarak geminin batmasina veya gemidekilerin yaralanmasina sonug
vermeden ilgili geminin seyredemez hale getirilmesi ydniinde yontemleri tercih et-
mek kabul edilmistir. Allen, 320-321. Takip edilen geminin eylemleri nedeniyle,
takibi gergeklestiren geminin tehlikeye diismesi veya bir saldir1 tehdidi altinda kal-
mast durumlarinda, mesru muidafaa hakki kapsaminda kuvvet kullanilmasinin
mimkin oldugu ise unutulmamalidir. Rothwell/Stephens, 419.
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Sahil Guvenlik gemisi Wolcott tarafindan durmasinin emredilmesi ile
baslamistir. /'m Alone’un talebi yerine getirmeyerek yoluna devam et-
mesi Uzerine, Wolcott ve ona daha sonra katilarak takibi devralan bir
bagka ABD Sahil Guvenlik gemisi olan Dexter tarafindan takip gercek-
lestirilmigtir. ABD sahilinin 200 mil agiklarinda durmamakta direnen
gemi, Dexter tarafindan agilan ates sonucu batmis; geminin bitin yiki
denizde kaybolurken, bir mirettebat hayatin1 kaybetmistir. ABD bahsi
gecen eylemini, Ingiltere ile 1924 yilinda imzaladig1 ve ABD makamla-
rma karasular disinda baz1 durumlarda ingiltere bayrag: tasiyan ticaret
gemilerine mudahale hakki taniyan Anlasma’ya dayandirmistir. Tahkim
Komisyonu kararinda, olaydaki geminin ABD’ye ait sahil guvenlik ge-
misi tarafindan batirilmasini, uluslararast hukukun higbir ilkesi ile bag-
dagmayan ve sicak takip hakkinin kotuye kullanilmasi niteligi tasiyan bir
eylem olarak degerlendirmis; ABD’yi 25.000 Dolar tazminat 6demeye
mahkum etmistir*. Yargilama strecinde temel olarak tizerinde durulan
konu, sicak takip hakki bunyesinde bagvurulmast mimkin olan kuvvet
kullanmanin miktar1 ve kapsami seklinde ortaya ¢ikmistir. Dava konusu
olaydaki takibin devredilmesi zerinde herhangi bir degerlendirilmede
bulunulmamasi, bunun sicak takip ile uyumlu bir bigcimde tespit edildi-
gini gostermektedir. Bir baska ifadeyle, sicak takip hakkini kullanan kiy
devletinin bayragini tasiyan devlet gemisinin, s6z konusu takibi bir bag-
ka gemiye devretmesi uluslararasi hukukta kabul gormekte; ilgili devir,

takibin kesintisizligini ortadan kaldiran bir unsur olarak degerlendiril-

4% S.S. “I'm Alone”, 1618.
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memektedir. Bunun yaninda, takibi devralan gemi, tekrar bir dur ihtarin-

da bulunmak zorunda degildir*.

Isbirligi halinde sicak takip hakkimn ilk érnegi, Togo Cumhuriyeti bay-
rag1 tagtyan South Tomi isimli balik¢1 gemisinin 29 Mart 2001 tarihinde,
Avustralya’nin Guney Okyanusu’nda bulunan Heard Adasi’nin MEB’i
icerisinde balikgilik faaliyetinde bulunmasi ile giindeme gelmistir.
Avustralya tarafindan Giney Afrika Cumhuriyeti ile birlikte on dort gin
stiresince 3300 deniz mili mesafe kat edilerek gergeklestirilen ¢ok tarafli
sicak takip sonucunda bahsi gegen gemi, Guney Afrika kiyilariin 2000
mil agiginda mudahaleye ugramistir. 5 Mayis’ta Avustralya’nin Fre-
mantle Limani’na ¢ekilerek konuyla ilgili yargilama yapilmis, geminin
kaptani iki ayr1 sugtan cezalandirilmistir. Yine ayni bolgede 28 Agustos
2003 tarihinde bu kez Uruguay bayrakli Viarsa | gemisinin yasadisi ba-
likgilik faaliyeti dogrultusunda basglatilan ve Giiney Afrika Cumhuriyeti
ile Ingiltere’nin katkilar1 neticesinde ¢ok tarafli bir nitelik kazanan sicak
takip, 3900 deniz mili boyunca 21 giin siirmiistiir. Her iki takipte de
Avustralya’ya ait Southern Supporter gemisi kullanilmis, tutuklama ise,
Ingiltere ve Giiney Afrika gemileri tarafindan yerine getirilmistir?’.

Avustralya tarafindan gerceklestirilen ¢ok tarafli sicak takip hakki sonra-
sinda, Avustralya ve Fransa arasinda, Guney Okyanusu’nda uygulanmak
Uzere iki tarafli bir Anlasma imzalanmistir. Fransa’nin, Guney Okyanu-
su’nda, Kerguelen, Crozet, Saint-Paul ve Amsterdam Adalar1 bulunmak-

4 Churchill/Lowe, 152.

47 Molenaar, 19-22; Avustralya’nin, Giiney Afrika ve Ingiltere ile isbirligi dogrultu-
sunda gergeklestirdigi takiplerin Antarktik giivenligine olan etkisi igin bkz. Ergu-
ven, N. S.: “Uluslararas1 Hukuk Acisindan Antarktika Giivenligi”, Klresel Bakisia
Kutup Cagi-3, Ankara 2017, s. 56-58.
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tadir. 1 Subat 2005 tarihinde yiiriirlige giren Anlagsma’nin madde 3/3
hikmd, taraflara takibi gerceklestirme hususunda diger taraftan yardim
talep etme hakkini tanirken; madde 4 ise, takipteki savas gemilerine,
Anlagsma’nin diger tarafi devletin karasularinda takibe devam etme yet-
Kisi tamimaktadir®®, S6z konusu Anlasma’nin kapsamini genisletmek
adina adi1 gegen devletler, 8 Ocak 2007 tarihinde aralarinda ek bir An-
lasma daha imzalamislardir®.

Konuyla ilgili agiklamalardan anlagilacagi Uzere, sicak takip hakki kap-
samindaki takibin devredilmesi hususunda ADS veya BMDHS’de agik
bir dizenleme bulunmamasina ragmen, gerek uygulamada gerek ulusla-
rarast mahkeme kararlarinda aksi yonde bir degerlendirmeye rastlanma-
maktadir. Ancak, devam etmekte olan bir takibin, herhangi bir nedenle
bagka bir gemi tarafindan devralinmasiyla, devletlerin isbirligi dogrultu-
sunda sicak takip hakkimin kullanilmasini karigtirmamak gerekmektedir.
Devletler aras1 uygulamanin ortaya koydugu gibi, s6z konusu kavram,
daha ¢ok deniz asir1 adalar1 bulunan devletlerin, bu adalarin sahip oldugu
deniz alanlarin1 kontrol etmek amaciyla basvurduklari bir yontemdir.
Takibin kesintisizliginden taviz verilmedigi surece ADS ve BMDHS
hikumlerine temel bir aykirilik tasimayan bu durum, devletlerin kendi
karasularinda, diger devletlere sicak takip hakki kapsaminda gemileri

takip etme yetkisi vermeleri ile aksi bir nitelik kazanmaktadir.

% Tanaka, 170; Rothwell/Stephens, 418.

48 Ocak 2007 tarihinde imzalanan Anlagsma’nin metni igin bkz. Gullett, W./Schofield,
C.: “Pushing the Limits of the Law of the Sea Convention: Australian and French
Cooperative Surveillance and Enforcement in the Southern Ocean”, Int’l J. Marine
and Coastal L., 2007, V. 22, No. 4, s. 576-583.
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Devletlerin sahip bulunmadiklar1 bir yetkiyi devretmelerinin mimkun
olmamasi nedeniyle, sicak takip hakkinin, takip edilen geminin bayragi-
ni1 tasidigi devletin veya ticuinci bir devletin karasularina girdiginde sona
ermesine iliskin ADS ve BMDHS nin uluslararas: orf ve adet hukuku
kurali niteligi tagiyan agik hiikiimleriyle gelisen bu sekilde bir uygulama,
uluslararasi hukuka aykirt niteliktedir. S0z konusu durumu, zararsiz ge-
¢is hakki kapsamindaki ge¢isi zararli hale getiren durumlarin sinirl sayi-

da diizenlemedigini ifade etmek Gizere BMDHS de yer verilen,

“‘Gegisle dogrudan ilgisi bulunmayan diger her cesit faaliyette

bulunmak”

diizenlemesine®, basvurarak hukuka uygun hale getirmek mumkiin de-
gildir. Bir bagka anlatimla, sicak takip hakki kapsaminda agik denizde
takip edilen bir geminin, sadece bu nedenle, karasularina girdigi kiy1
devleti agisindan gegisle ilgili bulunmayan bir faaliyet yerine getirdigi
ve gecisin zararli nitelik kazandigindan 6tird, kiy1 devletinin yetkisinin
ortaya ¢iktig1 ileri siiriilemez®. Sicak takip hakkiin devletlerin isbirligi
dogrultusunda kullanilmasi, deniz giivenligine yonelik tehditler ile mu-
cadelede giincel ve etkin bir yol olmasina ragmen, deniz hukukuna ilis-

kin serbestilerin kapsamini daraltacak bir nitelikte kullanilmamalidir.

50 BMDHS, md. 19/2-1.
51 Bahsi gegen goriis icin bkz. Gullett/Schofield, 568.

DEHUKAMDER - Cilt: 1/Sayi: 2/Y1l: 2018, s. 367-394



Dr. Nasith Sarp ERGUVEN 391

SONUC

Deniz hukuku, binyesinde barindirdigi konular ve bunlarin nitelikleri
dogrultusunda, uluslararasi hukukun en gilincel alanlarindan birisi olma
ozelligini gostermektedir. Ozellikle 2000°1i yillar ile beraber guvenlik
kavramindaki degisim, deniz hukukunda da kendini gostermis; deniz
giivenligi 6nemli bir baslik haline gelmistir. Bilhassa deniz giivenligine
yonelik tehditlerin, deniz haydutlugu ve go¢men kacakc¢iliginda oldugu
gibi, uluslararas1 hukukta diizenlenme bigcimlerinde degisiklik gostererek
uygulama alani bulmasi, deniz hukukunun devletlere bu yonde tanidig

yetkilerin 6nem kazanmasina sebebiyet vermistir.

Sicak takip hakki, ADS ve BMDHS’de duzenlenmesinin yani sira, ulus-
lararas1 Orf ve adet hukuku kurali niteligi de tasimaktadir. Kiy1 devletle-
rinin, ilk sirada kagak balik¢ilik ve uyusturucu madde ticareti ile miica-
delede etkin bir bigimde basvurdugu adi gecen hak, ilgili faaliyetlerin
gintmuz kosullart ile etkinliklerini artirmalar ile dur ihtar1 verilmesinde
telsizlerin kullanimi veya insansiz hava araglar ile takip edilen gemilerin
yer tespitinin yapilmasi gibi, uygulamada baz1 degisiklikler gostermistir.
Devletlerin isbirligi dogrultusunda sicak takip hakkinin kullanilmasi, su
an icin deniz asirt adalar1 bulunan devletlerin bagvurdugu bir kavramdir.
Yakin donemde acik denizde gergeklestirdigi midahaleler ile dikkat
ceken Turkiye Cumhuriyeti’nin, sicak takip hakki kapsamindaki faali-
yetlere, Akdeniz’e kiyis1 olan devletler ile isbirligi halinde basvurmasi
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durumunda, bélgedeki etkinligini daha da artirma imkéanma erisecegi
gozden kagirilmamalidir?,

Bu vesileyle, ayni bolgede yer alan devletlerin, sicak takip hakki dogrul-
tusunda acik denizde gergeklestirdikleri takiplerde isbirligi icerisinde
hareket etmeleri, hatta bu dogrultuda takibi devretmeleri veya devralma-
lar1 mimkunddr. Ancak Avustralya ve Fransa arasinda imzalanan iki
tarafli Anlagsmalarda goriildiigi Uzere, kiy1 devletinin karasularinda, di-
ger devlete sicak takip hakkini devam ettirmesi yoninde yetki vermesi
uluslararas1 hukuka aykiridir. Devletler, sahip olmadiklar1 bir yetkiyi,
diger bir devlete devredemez. Bunun oniini agmak igin, kiyr devletinin
karasularinda yabanci bayrakli gemilerin zararsiz gegis hakkini sinirla-
yacak nitelikte uygulamalara bagvurmak yerinde bir yaklasim degildir.
Bu nedenle, Tirkiye Cumhuriyeti’nin, 0zellikle Akdeniz’e kiyis1 olan
devletler ile gelecek donemde agiklanan konuyla ilgili imzalamas: muh-
temel anlagsmalarda, s6z konusu hususu dikkate almasi ve sadece agik
denizdeki takiplerde isbirligine gitmesi tercih edilmelidir.
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ABSTRACT

The right of hot pursuit which is firstly prescribed by 1958 Convention
on the High Seas (CHS), revised by 1982 United Nations Convention on
the Law of the Sea (UNCLOS) and having the feature of international
customary law constitutes one of the primary exceptions of the principle
of the exclusive jurisdiction of flag state and freedom of navigation.
Above mentioned right which enables the coastal state to intervene and
to exercise its judicial power on foreign flag ships within the high seas,
that also prevents the abuse of the principle of the exclusive jurisdiction
of flag state and the freedom of navigation by foreign states ships which
violate the rule of law of coastal state maritime zones.

Currently, states have been exercising the right of hot pursuit more ef-
fectively by radio detecting and ranging, naval underwater sensors, un-
manned air vehicles and advanced satellites in accordance with techno-

This article is an extension and revision of the briefly mentioned points in the pre-
sentation titled “Evaluation of the Exercise of the Right of Hot Pursuit in accordan-
ce with the Cooperation of States in Terms of International Law” presented at the
Symposium on Current Issues of Law which was organized by Ankara University
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logical developments. However, the concept of the exclusive economic
zone (EEZ), which comes to the fore with UNCLOS, obstructs the su-
pervision of the foreign state ships in terms of its compliance with the
regulations of the coastal state on these maritime zones. Also technically
more developed ships of today which are used for drug trafficking and
illegal fishing have aggravated the situation.

In this vein, the exercise of multilateral hot pursuit in cooperation gains
an essential ground in state practice recently. State actions under the
multilateral hot pursuit which could not be performed by only one state,
concerning time and distance, and in collaboration of the coastal states
of the same region for common problems is considered as a positive de-
velopment in respect of maritime security. Bilateral agreements signed
between states related to the subject matter indicates the acceptance of
the concept by states.

Apart from all these favoring developments on this subject, the fact that
contracting states empower each other to pursue within each one’s terri-
torial sea by bilateral agreements does not comply with the scope of the
right of hot pursuit which is prescribed by CHS and UNCLOS. States
cannot extend the scope of application of the mentioned right unlawfully
by transferring it to other states that they do not have the relevant power
inherently. This might induce some disputes between states in the forth-
coming period.

Keywords: Right of Hot Pursuit, Drug Trafficking, Illegal Fishing, Mar-
itime Security, The Principle of the Exclusive Jurisdiction of Flag State.

*k*k
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INTRODUCTION

The right of hot pursuit which is a basic principle of international mari-
time law, and one of the exceptions to the law of the flag, has come to
fore with the emergence of the concept of territorial waters. This con-
cept, which is regulated in detail in the CHS, has expanded its scope of
application with the impact of the exclusive economic zone (EEZ) in-
cluded in maritime law with UNCLOS. In this process, the conditions to
be fulfilled while exercising hot pursuit and the occurrence of disputes
between the concerned states have caused the right of hot pursuit to be a
subject of international court decisions and thus to make progress in this
way. The flexible attitudes of the coastal states to commence and contin-
ue a pursuit, particularly with the impact of developments in technologi-

cal field, have been extensively discussed in the doctrine.

Besides all these, especially from the 2000s onwards, the states, which
have overseas islands, have taken steps to prevent violations of their
relevant regulations in the maritime zones of these islands. Due to the
long distance and duration of the pursuit, high costs and the risks it car-
ries in terms of the safety of navigation in the Southern Ocean, the states
led by Australia have begun to exercise pursuits in cooperation with oth-
er states in the region. At this point, the compliance of the aforemen-
tioned regulation and the related bilateral agreements that are signed
afterwards with the provisions of CHS and UNCLOS have been a matter
of debate. The concept that is the subject of this study needs to be exam-
ined in a detailed manner due to both addressing the current discussions

in the doctrine and the possibility of the Republic of Turkey, who draws
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attention with its interventions within the high seas in the recent time, to
engage in the activities within the scope of the right of hot pursuit in

cooperation with other Mediterranean coastal states.
I. THE RIGHT OF HOT PURSUIT
A) IN GENERAL

With the emergence of the concept of territorial waters, the concepts
such as the determination of the scope of sovereignty, the exercise of
jurisdiction outside the state's land territory and the extraterritorial au-
thority have started to rise on the agenda. With the development of in-
ternational trade in the 19th century, customs regulations of the coastal
states have become widespread. The fact that the escape of the ships to
the high seas, which are in breach of these regulations, and their avoid-
ance of the jurisdiction have become a frequently encountered case, have
led the states to make regulations compatible with the right of hot pur-
suit, and to the emergence of the right of hot pursuit in the international

customary law over time?.

The right of hot pursuit that emerged from a significant requirement for
the enforcement of the regulations of the coastal states against foreign
flag ships, which violated them?, is nowadays being used in particular in
the fight against drug trafficking and illegal fishing. It is not possible to

say that in an environment, where the emerging innovations in the field

1 Rothwell, D. R., Stephens T.: The International Law of the Sea, Oxford-Portland
2010, p. 412.

2 Reuland, R.: “The Customary Right of Hot Pursuit onto the High Seas: Annotations
to Article 111 of the Law of the Sea Convention”, Va. J. Int’l L., Vol. 33, No 3, p. 559.
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of technology broaden the scope of the aforesaid activities, the provi-

sions of CHS and UNCLOS are evenly in harmony with the current situ-

ation®.

The right of hot pursuit, first regulated with CHS and then revised with

UNCLOS, can be used by the coastal state if there are sufficient reasons

to believe that a foreign ship has violated the laws and regulations of the

coastal state*. Within the scope of CHS, the pursuit should be com-

menced when the ship is in the inland waters, territorial waters, or con-

3

4

Allen, C. H.: “Doctrine of Hot Pursuit: A Functional Interpretation Adaptable to
Emerging Maritime Law Enforcement Technologies and Practices”, Ocean Deve-
lopment & International Law, 1989, Vol. 20, No. 4, p. 310-311; The US's coast to
the North Pacific Ocean constitutes half of the country's coastline. At the same ti-
me, the half of the seafood consumed in the country is obtained from the maritime
areas off these coasts. The fact that the Coast Guard ships were inadequate due to
the region's broad expanse in combating illegal fishing activities especially at the
current maritime boundary line with Russia, has revealed the need to use unmanned
aerial vehicles for trial purposes since 2003. In particular, unmanned aerial vehicles,
which have been operating in transmitting real time images in the detection of the
location of foreign flag ships, have been in active duty in the region since 2016. In
addition to combating threats to maritime security, such as drug trafficking and
migrant smuggling, unmanned aerial vehicles also come to the fore as part of a pur-
suit to be carried out against any action that violates US rules. Although these ve-
hicles are not regulated in UNCLOS, they are considered as military aircraft autho-
rized to carry out the monitoring under the right of hot pursuit and it is argued that
they do not contradict the provisions of UNCLOS in terms of detecting the location
of the suspicious ship. Moreover, unmanned aerial vehicles capable of flying low at
the level where the ship can see itself and carrying the relevant clear signs on its ou-
ter surface are considered to be able to carry out the pursuit itself. For details see.
Tasikas, V.: “Unmanned Aerial Vehicles and the Doctrine of Hot Pursuit: A New
Era of Coast Guard Maritime Law Enforcement Operations”, Tul. Mar. L. J., 2004,
Vol. 29, No. 1, p. 59-80; For the official text of CHS see. UNTS, Vol. 450, No.
6465, 1963, p. 82-103, For the text of the Convention see also. Giindiiz, A.: Millet-
lerarast Hukuk, Konu Anlatimi, Temel Belgeler, Ornek Kararlar, (Ed., Gunel, R.
V.), Istanbul 2013, p. 208-214; For the official text of UNCLOS, see. UNTS, Vol.
1833, No. 31363, 1994, p. 397-523, For the text of the Convention see also. Gin-
diiz, 220-308.

CHS article 23/1; UNCLOS article 111/1.
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tiguous zones of the coastal state®. When the ship in the territorial waters
or the contiguous zone receives the warning to stop, it is not obligatory
for the ship giving the warning to be in the same territorial waters or in
the contiguous zone. With the UNCLOS, the coastal state's archipelagic
waters, continental shelf, exclusive economic zone and security zones
around the facilities in these areas were also included in the maritime
zones where it is possible to commence the pursuit®. The hot pursuit
begins only after giving a visible or audible warning to stop to the ship
being pursued through warships and military aircraft; it ends when the
ship enters the territorial waters of the flag state of the ship or of a third
state’. The right of hot pursuit gives the authority to coastal states to in-
tervene foreign flag ships in a way which constitutes an exception to the
freedom of navigation within the high seas, and thus to the law of the
flag; in addition, it makes possible for the coastal states to take these
ships by escorting to their ports and subsequently to exercise their juris-

diction®.
B) ITS ELEMENTS

1- The Existence of Sufficient Reasons for the Violation of the

Law and Regulations of the Coastal State

The violation of the regulations of the coastal state regarding its mari-
time zones by a foreign flag ship differs by maritime zones aforemen-

CHS article 23/1.

UNCLOS article 111/1-2.

CHS article 23/3-4 and UNCLOS article 111/4-5.
UNCLOS article 111/7.

©® ~N o
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tioned. While there is no limitation of the relevant regulations due to
absolute sovereignty in inland waters and territorial waters, it only in-
cludes customs, finance, health and migration in the contiguous zone®. In
the case of EEZ and continental shelf, the rules on the use of natural
resources and the pollution of the marine environment are important for
the right of hot pursuit!®. The scope of the EEZ is narrower in compari-
son to territorial waters and contiguous zone in accordance with the au-
thorities granted to the coastal state by maritime zones. In this respect,
the right of hot pursuit to be used against the activities of foreign flag
ships in the mentioned maritime zones is wider than EEZ. Since the con-
tinental shelf gives less authority to the coastal state compared to the
aforementioned maritime zones, the number of possible activities of for-
eign flag ships that would lead to the coastal state’s right of hot pursuit
in this maritime zone is considered to be less!!. In addition, in cases
where the continental shelf of the coastal state exceeds 200 miles, it is
possible for the state to intervene ships within the high seas on the

grounds that they violate its rules about the continental shelf!2,

The differentiation of regulations likely to be violated in accordance
with maritime zones does not mean that the feature or extent of the rules
of the coastal state, which are required to be violated for the right of hot
pursuit comes up, is limited within CHS and UNCLOS in anyway. All

regulations of the coastal state related to the relevant maritime zones

® UNCLOS article 33.

10 Allen, 310.

' Reuland, 575, 576.

12 Churchill, R. R./Lowe, A. V.: The Law of the Sea, Manchester 2010, p. 215.
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constitute the subject of hot pursuit®®. In practice, it is foreseen that, alt-
hough it is not binding for the States but in accordance with the rules of
international courtesy the hot pursuit will not be commenced on the vio-
lations that are of insignificant nature. Otherwise, it reveals similar pos-
sibilities that the ships carrying the flag of the coastal state in question
may face similar practices in their navigation in the foreign state mari-
time zones'*. Another point to note is that the exercise of the right of hot
pursuit on a ship which has violated the rules of the coastal state with an
earlier act is generally considered to be the interruption of the right in the
doctrine. In addition, with the fact that the ship starts to flee onto the
high seas, it seems possible to commence a new pursuit specific to this

activity due to the ship’s previous violation®®.

It is adequate to commence a pursuit against the foreign flag ship for the
coastal state having sufficient conviction that the ship in question has
violated its rules and regulations regarding its maritime zones. In this
respect, the existence of a ship that begins to escape onto the high seas
as soon as it notices the warship of the coastal state is considered suffi-
cient for the conviction that the aforementioned violation took place. The
right of visit to a ship, which deliberately escapes from a warship within

the high seas, is interpreted as the emergence of the authority of the

13 The proposal for the limitation of the regulations in terms of territorial waters, who-

se violation would give rise to the right of hot pursuit, was rejected by the majority
of the states in the preparatory work of CHS. O’Connell, D. P.: The International
Law of the Sea, Volume Il, (Ed., Shearer, 1. A.), Oxford 1984, p. 1080.

14 Reuland, 565-566, 567.
15 Reuland, 570-571.
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coastal state in similar case within the scope of the right of hot pursuit in

the relevant maritime zones?®.

Another important point for the emergence of the right of hot pursuit for
the coastal state is the determination of the maritime zones in regard to
the position of the ship which commits the violation. Thus, the relevant
maritime zones of the coastal state, which the mentioned activity is in
breach of the rule pertaining to it, is determined and the legal nature of
the action that leads to the right of hot pursuit is identified. In UNCLOS,
there is no restriction in this direction with regards to coastal states'’. In
other words, it is not obligatory for the coastal state ship that is exercis-
ing pursuit to detect the violation simultaneously. After any other detec-
tion, such as radar systems and unmanned aerial vehicles, the pursuit

begins with a warning to stop®®.

At this point, it is important that the ships performing the activity that
raise the right of hot pursuit, act as a team. This issue is discussed in two
forms in the doctrine. When the mother ship uses its own boats, there is
a narrow presence; when this activity is jointly carried out with other
ships, a broader practice comes into question®®. The first exercise of the
right of hot pursuit between the states due to the activities of ships acting
as a team has come to the fore with that while a seal hunting ship, which
was carrying the Canadian flag, called Araunah, was hunting seals with

its boats in Russian territorial waters in 1888, was intervened and arrest-

16 Reuland, 570.
17 Reuland, 582.
18 Allen, 318-319.
19 O’Connell, 1093.
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ed by Russian warships, although it was not in the maritime zones in
question. No legal objections have been filed by the UK to the exercise
of the right of hot pursuit which was found legal as a result of the trial

conducted in Russia®°.

In addition to the aforementioned case, which is an example of narrow-
scoped existence, the case of R. v. Mills and Others, which comes to the
question broadly and constitutes an example of acting as a team, is also
important. In the case at issue, on 10 November 1993 the ships named
Delvan and Poseidon laid alongside each other within the high seas and
because of the unfavorable weather conditions, they were only able to
transfer 3.25 tons of 6.25 tons of cannabis in Delvan to Poseidon. When
Delvan entered the UK’s Littlehampton Harbor, the UK authorities in-
tervened. In the meantime, as a result of the pursuit of Poseidon, which
stayed within the high seas and did not enter the maritime zones of the
UK, the intervention was undertaken by the UK warships after 65 hours
following the transfer of 3.25 tons of cannabis between the two ships. In
the evaluations made during the trial process, although in the previous
court decisions it was about the ships, which move in concert with the
mother ship, sail from the ports of the coastal state, in this incident the
fact that Delvan, which had sailed from Ireland, carried out a pre-
planned load transfer with Poseidon, has been considered sufficient as
the existence of the criteria of acting as a team. Thus, the right of hot

pursuit used against Poseidon, which was constantly within the high seas

20 Ppoulantzas, N. M.: The Right of Hot Pursuit in International Law, The Hauge-
London-New York, 2002, p. 246-247.
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during the violation of the laws on drug trafficking and the laws of UK,
has been dealt with in accordance with international law?!. As it can also
be seen in the decision, it is possible to state that the element of the acting as

a team is comprehensively evaluated in court decisions.

Another highlight of the R. v. Mills and Others case is the exception to
the fact that the hot pursuit should be commenced without delay by the
moment when the violation of the rules of the coastal state was estab-
lished??. Accordingly, the fact that the intervention to Poseidon was not
carried out during the transfer of cannabis but 65 hours after this, is an
important example for the implementation of this exception. Thus, alt-
hough it is established that the rules of the coastal state have been violat-
ed, in order to undertake an intervention, the ship, which it is working
together in a team, is expected to enter the maritime zones of the coastal
state, and after the violation took place, the mother ship is intervened

with intent to arrest.
2- Warning to “Stop”

It cannot be claimed that a ship, which escapes from the maritime zones
of the coastal state, uses the right of navigation. With the right of hot
pursuit, it is prevented that the freedom of the high seas obstructs the
jurisdiction of the coastal states. The aforementioned point can only be
ensured that a visible and audible warning is given by the coastal state.

The ship, which violates the rules of the coastal state by not obeying the

2L For detailed information on the case, see. Gilmore, W. C.: “Hot Pursuit: The Case
of R. v. Mills and Others”, Int'l & Comp. L.Q., 1995, Vol. 44, No. 4, p. 949-958.

22 Allen, 318.
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warning, goes beyond the scope of the right of navigation from that
moment on?. The purpose of introducing the condition of a visible or
audible warning to stop the ship being pursued in order to be able to
commence the pursuit is to determine that the ship being pursued has
been identified and is aware of the demand to stop for intervention?*. At
the same time, it is aimed to allow the ship, which is suspected of violat-
ing the rules of the coastal state, to anchor and wait for the warship that
has warned it. In case, the ship in question starts to flee before warning,
the aforementioned element turns into a formality in order to resort to
the right of hot pursuit?®. However, it should be kept in mind that the
failure to comply with these and other conditions during the exercise of
the pursuit, albeit they turn into a dysfunctional nature, may cause the

international responsibility of the coastal state.
The expression for warning to stop used in CHS and UNCLOS?,

“a visual or auditory signal to stop to be given at a distance which

enables it to be seen or heard by the foreign ship”

prevents the realization of this warning via radio from a long distance?’.

Despite the interpretation of the International Law Commission on this

2 Reuland, 558-559.
2 Allen, 319.
% Reuland, 584.

% Warning to Stop is given by using International Code of Signals, which is preferred
by many states in practice, for the risk of not being understood due to language dif-
ferences.

Poulantzas, 206.
27 O’Connell, 1091.
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subject during the codification process that the phrase of a visual or au-
ditory stop signal excludes the signs made by radio over a long distance;
there are court decisions that appear in the opposite direction in line with
today's conditions?®. The most important of these decisions is R. v. The
Mills and Others Case which was discussed above in respect to the vio-
lations of the rules of the coastal state by the ships acting as a team. The
dispute arose as the result of attempts to smuggle 6.25 tons of cannabis
from the Saint Vincent and the Grenadines flagged Poseidon and Delvan
ships into Littlehampton Harbor, England. The fact that Saint Vincent
and the Grenadines are not a party to the United Nations Convention
against Illicit Traffic in Narcotic Drugs and Psychotropic Substance?®®
has resulted in a pursuit of Poseidon, which operates as the mother ship,
among ships working as a team. The intervention carried out following
the pursuit to the ship in question became the subject of a dispute be-
cause the UK ships and helicopters which undertook the pursuit gave
warning to stop by way of the VHF radio band. As a result of the trial, in
accordance with the determinations that the use of the VHF radio band
between ships has become standardized, and at the same time the exist-
ence of the necessary navigation equipment at the Poseidon’s navigation
bridge, which showed that the warning was received by the ship, the
pursuit of the ship and consequently the intervention were found lawful.
This assessment was based on that important developments have taken
place in the field of technology since 1958 when the relevant CHS regu-

lations came into question, and therefore the approach that the relevant

2 Reuland, 583.
2 For the official text of the Convention, see. RG. T. 11.02.1996, S. 22551.
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innovations should be considered when examining the provisions of the

convention®.
3- The Exercise of Hot Pursuit by Warships or Military Aircraft

The right of uninterrupted pursuit is exercised in accordance with the
provisions of CHS and UNCLOS, by the warships or military aircraft of
the coastal state®. The ship, which undertakes the right of hot pursuit,
due to the phrase mentioned in the UNCLOS,

“marked as authorized to that effect”

does not have to be specifically authorized for the case in the direction of
hot pursuit. This authorization is generally recognized for ships of par-
ticular character, such as coast guard ships®2. A contrary approach would
make it virtually impossible for the coastal state to intervene foreign flag

ships violating its rules under the right of hot pursuit.
4- The Cessation of the Right of Uninterrupted Pursuit

As regulated by CHS and UNCLOQOS, if the ship pursued enters the terri-
torial waters of its own state or of a third state, the right of hot pursuit
ceases®. Providing that the each case is to be evaluated within its own

context, this generally agreed and less contentious point can be interpret-

30 For detailed information, see. Gilmore, 949-958.

31 CHS article 23/4, UNCLOS article 111/5; For the statements on the USA’s use of
unmanned aerial vehicles under the right of hot pursuit in the fight against illegal
fishing in line with today's technological developments, see. supra, dn. 3.

%2 Poulantzas, 197.

33 CHS article 23/3 and UNCLOS article 111/3.
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ed in a way that the right of hot pursuit does not cease in case of a short
passage through the territorial waters to avoid the jurisdiction of the
coastal state®*. Although this and similar approaches aim to enforce legal
enforcements against the ship, which carries out this violation, by con-
tinuing the authority of the coastal state whose rules have been violated;
this clearly fails to comply with the requirements for the hot pursuit and
the provisions featured as rules of international customary law. Howev-
er, the fact that other maritime zones are not specified in both CHS and
UNCLOQOS, allows the pursuit to be undertaken in EEZ or contiguous
zones of other states. In other words, these maritime zones are consid-

ered as the high seas within the scope of the right of hot pursuit3.

The exercise of the right of hot pursuit in accordance with the condition
that the pursuit should not be interrupted, has caused controversy over
the way of understanding for the interruption. According to the dominant
view, the interruption in due course of the pursuit is considered to be the
cessation of the hot pursuit as so long as it is explicit. Accordingly, tem-
porary interruptions caused by weather conditions such as fog or by
temporary interruptions while intervening the boats released into the

water by the ship pursued, do not affect the continuation of the pursuit®.

The question of the continuing the pursuit until the territorial waters
brings forward the powers of the coastal state at this point. The options
of the coastal state to take over the pursuit of the ship pursued or to au-

3 Poulantzas, 231.
% Tanaka, Y.: The International Law of the Sea, Cambridge 2015, p. 170.
% Reuland, 584.
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thorize the ships to continue the pursuit in its own territorial waters are a
matter of debate. In both cases, it does not seem possible for the coastal
state to take over or delegate an authority it does not have inherently. At
this point, the possibility of determining that the ship, which violates the
relevant rules in the maritime zones of the state exercising the right of
hot pursuit, violates the peace, order and security of the coastal state
only because of this activity, in which it enters its territorial waters,

needs to be elaborated®’.

The right of innocent passage of foreign flag ships through the territorial
waters of the coastal state is a restriction imposed on the sovereignty of
the coastal state in order to enable these ships to navigate. It is not regu-
lated to create a safe zone for the ships pursued because of any reason
within the high seas. From this point of view, it is possible to assert that
when the ships pursued enter the territorial waters of the coastal states,
they violate peace, order and security of the coastal state only because of
this reason. Although a ship, which pollutes the marine environment in
the maritime zones of another state, does not violate any rule of the state
in question at this point, by featuring as a threat to peace, order and secu-
rity by the coastal state in which it enters territorial waters, it is seen as

possible to intervene the ship through the takeover or transfer of the pursuit®.

It is not possible to agree with the aforementioned view as in contradic-
tion to the provisions of CHS and UNCLOQOS, it restricts the limits of the
freedom of navigation and right of innocent passage and at the same

37 Reuland, 577-579.
3 Reuland, 579.
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time it also extends the scope of the right of hot pursuit. There is no
question that the ship, which is pursued by the ships of the state in which
it violates the rules regarding its maritime zones, cannot violate peace,
order and security of the coastal state in which it enters its territorial
waters only with this activity. The fact that the passage of the ship in
question becomes prejudicial does not arise from its activity violating
the rules of another state in the sea area of that state or, its entering the
coastal state's territorial waters while being followed within the high seas
for this reason. The authority of the coastal state may be raised in rela-
tion to the ship whose passage has become prejudicial due to an activity
other than these. It should be kept in mind that except for prescribed
circumstances, the coastal state has the obligation not to prevent the in-

nocent passage of foreign flag ships through its territorial waters®®,

In terms of the international court decisions addressing the elements of
the right of hot pursuit, the case of M / V Saiga No.2, which appears be-
fore the International Tribunal for the Law of the Sea (ITLOS) stands
out. The matter of dispute has come into the question when Saiga, a
Saint Vincent and the Grenadines flag oil tanker, constituted the subject
matter of the right of hot pursuit in Guinea's EEZ. Guinea commenced
the pursuit in its contiguous zone and EEZ in the shores of the West Af-
rican coast, especially when it became aware of Saiga's activity in sale
of fuel to fishing ships, and made an arrest within high seas. Saint Vin-
cent and the Grenadines have objected to the reasons for the arrest that

the conditions for the right of hot pursuit were not present, against Guin-

39 UNCLOS article 24.
DEHUKAMDER - Volume: 1/Issue: 2/Year: 2018, p. 395-422



412 The Exercise of the Right of Hot Pursuit According to International Law in
Accordance with the Cooperation of States

ea who claimed that Saiga’s activities were in the form of smuggling,
fraud and tax evasion. As a result of the trial, ITLOS found that there
was no sufficient justification for the claims that Guinea's regulations
were violated, the stop and arrest of Saiga following the pursuit was in
breach of international law because no visible or audible warning was
given and the continuity of pursuit could not be ensured, and ruled out
Guinea's liability to damage®. In this respect, the most important of the
determinations made by ITLOS is that all of the conditions prescribed by
both CHS and UNCLOS should be met by the coastal state in order to
ensure that the right of hot pursuit is exercised in accordance with the
law*. In other words, the failure to meet any one of the conditions set
out in the relevant conventions shall terminate the right of hot pursuit
and bring forth the liability to damage for the ship damaged by the ac-
tions within this scope.

C) THE EXERCISE OF THE RIGHT OF HOT PURSUIT IN AC-
CORDANCE WITH THE COOPERATION OF STATES

The exercise of the right of hot pursuit within the cooperation of the
states means carrying out the pursuit in a multilateral way upon the au-
thorization of other states by the coastal state which has the authority to

pursue a foreign flag ship violating the regulations concerning to its mar-

40 See for details. The M/V “Saiga” (No. 2) Case (Saint Vincent and The Grenadines v.
Guinea), Judgement of 1 July 1999, https://mww.itlos.org/fileadmin/itlos/ documents/
cases/ case_no_2/merits/Judgment.01.07.99.E.pdf, (Accessed on 30.05.2018).

4 The M/V “Saiga” (No. 2) para. 146.
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itime zones*2. Before mentioning the emergence of the exercise of the
right of hot pursuit in this way and its current practices, it is necessary to
mention the issue of the transfer of the pursuit, which constitutes the

basis of the matter.

There is no explicit provision for the transfer of the pursuit exercised in
terms of the right of hot pursuit in CHS and UNCLOS. The only ar-
rangement on this issue in the two Conventions is that in case the pursuit
is carried out by a military aircraft and it is not capable of make an ar-
rest, the pursuit can be transferred to a warship of the coastal state*.
However, it is not directly relevant to this matter, there is an important
arbitral award. The /’m Alone Case, upon which the US-Canadian Arbi-
tration Commission decided on January 5, 1935, is an important case in
which the transfer of the pursuit was reflected in practice, even though it
included determinations about the amount of force deemed appropriate

during the pursuit**. The case as a matter of dispute began when I'm

42 Molenaar, E. J.: “Multilateral Hot Pursuit and Illegal Fishing in the Southern Oc-
ean: The Pursuits of the Viarsa 1 and the South Tomi”, Int’l J. Marine and Coastal
L., 2004, Vol. 19, No. 1, p. 41.

43 CHS article 23/5-b, UNCLOS article 111/6-b.

4 Although it is excluded from the scope of this study, in which the right of multilate-
ral hot pursuit is discussed, the determination of the amount of force that can be
used within the scope of the right of hot pursuit constitutes an important issue. Ac-
cordingly, as it was determined in the Case of 7’m Alone, it is not possible for the
coastal state to be held accountable for any damage to the ship pursued as a result of
the use of force in necessary and sufficient manner in order to intervene in the ship
and then to make an arrest. In the Case of S. S. “I'm Alone” (Canada v. United Sta-
tes), Awards of 30 June 1933 and 5 January 1935, http://legal.un.org/riaa/ ca-
ses/vol_111/1609-1618.pdf, (Accessed on 30.05.2018); For Arbitral Award see also.
Gunduz, 402-403. M/V Saiga (No.2), necessary steps to be followed prior to the use
of force are included. The first thing to be done is to give the warning to stop in a
visible or audible manner in accordance with the International Code of Signals.
When this yields no result, it is possible to take various actions like firing warning
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Alone, a British ship registered in the Canadian ship registry, was given
an order to stop by the US Coast Guard ship Wolcott on suspicion of
smuggling of liquor while navigating at 10 miles off the Louisiana coast.
After I'm Alone continued its navigation without fulfilling the request,
the pursuit was carried out by Wolcott, and Dexter, another US Coast
Guard ship which then joined it and took over the pursuit. The ship,
which resisted not to stop at 200 miles off the US coast, was sunk by the
fire opened by Dexter; the ship's entire load disappeared at sea and a
crew lost his life. The US based its action on the 1924 Agreement with
the United Kingdom, which granted the United States authorities the
right to intervene in merchant ships carrying the UK flag in some cases

outside of territorial waters. In its award, the Arbitration Commission

shots at the ship’s environs; the use of force as a last resort was deemed appropriate
if the ship continues to escape. The M / V No. “Saiga” (No. 2,) para. 156. The use
of force remained within the scope of the right of hot pursuit, that was underlined in
both cases, was embodied by the Report, dated 23 March 1962, of the Investigation
Commission which was established on the dispute between the UK and Denmark.
With the intent of concluding the pursuit of the UK flagged fishing boat Red Cru-
sader by Denmark’s fishing conservation ship, since the shots that targeted at the
radar systems and lights of the fishing ship pursued, were fired without any warning
and put crew’s life in danger, this was interpreted by the Commission as the viola-
tion of the right of hot pursuit. Investigation of Certain Incidents Affecting the Bri-
tish Trawler Red Crusader, Report of 23 March 1952 of the Commission of
Enquiry Established by the Government of United Kingdom of Great Britain and
Northern Ireland and the Government of the Kingdom of Denmark on 15 November
1961,  http://legal.un.org/riaa/cases/vol_XXIX/521-539.pdf. ~ (Accessed  on
30.05.2018). Also in the same way in the doctrine, the practice which should be gi-
ven priority in terms of the intervention in the ship pursued is determined as the
measures not involving the use of force. Upon achieving no results in this way, it
was accepted to choose the methods towards the use force in a limited manner, such
as firing a warning shot, and ultimately to make the ship unable to navigate without
causing its sinking or injury to the crew. Allen, 320-321. Nevertheless, it should not
be forgotten that due to the activities of the ship pursued, it is possible to use force
within the scope of the right of self-defence in cases where the pursuing ship is en-
dangered or threatened by an attack. Rothwell/Stephens, 419.
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interpreted the sinking of the ship by the US coast guard ship in this case
as an act of abuse of the right of hot pursuit, and incompatible with any
principle of international law; the United States was ordered to pay $
25,000 in compensation®. The point, which was mainly emphasized in
the process of trial came up as the amount and scope of the use of force
that can be resorted to within the scope of the right of hot pursuit. The
fact that no consideration was made on the transfer of the pursuit in the
aforementioned case of legal dispute had demonstrated that it was de-
termined in accordance with the hot pursuit. In other words, it is accept-
ed in international law that the state ship carrying the flag of the coastal
state that exercises the right of hot pursuit is transferred to another ship;
this transfer is not considered as an element that terminates the continui-
ty of the pursuit. In addition, the ship, which takes over the pursuit, does

not have to give a warning to stop again“®.

The first example of the right of hot within the context of cooperation
has come to the fore with fishing activities of a fishing boat South Tomi
carrying the flag of the Republic of Togo in the EEZ of Heard Island in
Australia’s Southern Ocean on March 29, 2001. The ship was intervened
by Australia together with the South African Republic at the 2000 miles
off the coast of South Africa as a result of a multilateral hot pursuit car-
ried out by navigating 3300 nautical miles over fourteen days. On May
5, it was taken to Fremantle Harbor in Australia, where the trial was

held and the captain of the ship was sentenced for two separate offenses.

4% S.S. “I'm Alone”, 1618.
46 Churchill/Lowe, 152.
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Again in the same region on August 28, 2003, at this time, a hot pursuit,
which was commenced due to the illegal fishing activity of the Uruguay-
flagged ship Viarsa | and gained a multilateral characteristic as a result
of the contributions of the South African Republic and the UK, contin-
ued along 3900 nautical miles during 21 days. In both pursuits, the Aus-
tralian ship Southern Supporter was used, but the arrest was carried out
by the ships of the UK and South Africa*’.

Following the exercise of the right of multilateral hot pursuit by Austral-
ia, a bilateral agreement was signed between Australia and France to be
applied in the Southern Ocean. France has the islands of Kerguelen,
Crozet, Saint-Paul and Amsterdam in the Southern Ocean. While the
provision of Article 3/3 of the Agreement, which entered into force on 1
February 2005, entitles the parties to request assistance from each other,
Article 4 empowers the warships to continue the pursuit in the territorial
waters of the other contracting state*®. On 8 January 2007, the aforemen-
tioned States signed an additional Agreement to extend the scope of this

Agreement®°,

As it can be understood from the explanations on the subject, although
there is no explicit regulation in CHS or UNCLOS in order to transfer

47 Molenaar, 19-22; For the impact of Australia's pursuits in cooperation with South
Africa and the United Kingdom on Antarctic security, see. Ergiiven, N. S.: “Ulusla-
rarast Hukuk Agisindan Antarktika Giivenligi”, Kuresel Bakisla Kutup Cagi-3, An-
kara 2017, p. 56-58.

% Tanaka, 170; Rothwell/Stephens, 418.

4 For the text of the Agreement signed on January 8, 2007 see. Gullett, W./Schofield,
C.: “Pushing the Limits of the Law of the Sea Convention: Australian and French
Cooperative Surveillance and Enforcement in the Southern Ocean”, Int’l J. Marine
and Coastal L., 2007, Vol. 22, No. 4, p. 576-583.
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the pursuit within the scope of the right of the hot pursuit, no interpreta-
tion in the other way around is found in either implementation or inter-
national court decisions. However, the exercise of the right of hot pursuit
within the cooperation of the States should not be confused with the tak-
ing over of an ongoing pursuit by any other ship for any reason. As the
interstate practices demonstrates, this concept is a method that mostly
states with overseas islands use to control the sea areas of these islands.
Unless the continuity principle of the pursuit is compromised, this situa-
tion, which is not in a fundamental contradiction to the provisions of
CHS and UNCLOQS, gains an opposite qualification with the fact that
states in their territorial waters authorize other states to pursue the ships

within the scope of the right of hot pursuit.

Since it is not possible for the states to transfer an authority which they
do not have inherently, such a practice that contradicts the explicit provi-
sions of CHS and UNCLOS having the feature of rules of international
customary law regarding the cessation of the right of hot pursuit when
the ship enters the territorial waters of the flag state or of a third state, is
contradictory to international law. It is not possible to make the afore-

mentioned case legal by applying to the regulation included in UNCLOS;
“‘Any other activity not having a direct bearing on passage’,

in order to express that it does not regulate a limited number of cases
which make the passage prejudicial within the scope of the right of inno-

cent passage. In other words, it cannot be claimed that the authority of

% UNCLOS article 19/2-I.
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the coastal state emerges just because of the fact that in terms of the
coastal state in which the ship pursued within high seas within the scope
of the right of hot pursuit enters territorial waters, the ship fulfils an ac-
tivity that does not have a direct bearing on passage and thus the passage
becomes prejudicial®. The exercise of the right of hot pursuit within
cooperation of the states should not be used to narrow the scope of the
freedoms related to maritime law, although it is an up-to-date and effec-

tive way to fight against threats to maritime security.
CONCLUSION

The maritime law, in accordance with the nature of the issues and their
features embodied within itself, constitutes one of the most recent areas
of international law. Especially in the 2000s, the change in the concept
of security has arisen in the maritime law as well; maritime security has
become an important subject. In particular, the fact that the threats to
maritime security, as for sea piracy and illegal migrant smuggling, finds
application field in international law while differing in terms of the ways
of their formation, has led to the rise of the importance of authorities
given by the maritime law in this direction. The right of hot pursuit is
regulated by CHS and UNCLOS as well as also having a feature of the

rule of international customary law.

This right, which coastal states effectively exercise to combat illegal
fishing and drug trafficking in the first place, has demonstrated some

changes in practice such as the use of radios in giving warning to stop or

51 For the aforementioned view, see. Gullett/Schofield, 568.
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detecting the location of the ships pursued by unmanned aerial vehicles
with the increase of the effectiveness of these activities in line with the
recent conditions. The exercise of the right of hot pursuit in accordance
with the cooperation of states is a concept to which the states with over-
seas islands are resorting for now. It should not be overlooked that if the
Republic of Turkey, which draws attention with the interventions it car-
ried out within the high seas in the recent time, engages in the activities
under the right of hot pursuit in cooperation with the Mediterranean
coastal states the state, it will find opportunity to increase its influence in
the region®.

In this vein, it is possible for the states in the same region to cooperate in
the pursuits carried out in the high sea in line with the right of hot pur-
suit and even to transfer or take over the pursuit to this end. However, as
it is seen in the bilateral Agreements signed between Australia and
France, it is against the international law that the coastal state authorizes
the other state to continue its right of hot pursuit in its territorial waters.
States cannot transfer an authority, which they do not have inherently, to
another state. In order to pave the way for this, it is not an appropriate
approach to resort to practices that would limit the right of innocent pas-
sage of foreign flag ships in the territorial waters of the coastal state.
Therefore, it should be preferred that the Republic of Turkey takes into

account this consideration in the possible agreements on the issue ex-

52 For detailed information on the aforementioned interventions, see. Ergiiven, N. S.:
“Deniz Giivenliginin Degisen Gundeminde Turkiye Cumhuriyeti’nin Konumu”,
TESAM II. Sosyal Bilimler Kongresi, Bursa 2018, p. 169-184.
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plained above to be signed in the future especially with the Mediterrane-

an coastal states and only cooperates in the pursuits within high seas.
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