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Abstract

This article analyzes the manner of legal reasoning of the Ottoman
scholar Abt Sa‘id al-Khadimi (d. 1176/1762) in his two treatises on the
prohibition of smoking (Risdlatan ‘an bazriyyat al-dukbdan) to
determine the nature of the justification of a postclassical scholar
relating to an individual juristic case. Since tobacco was introduced to
the Muslim world in the 17" century, many jurists formed responses
about smoking. Although some scholars such as ‘Abd al-Ghani al-
Nablusi (d. 1143/1731) —especially when smoking later became a social
issue— pronounced tobacco consumption as permissible, the majority
considered it forbidden (bharam) or at least to be discouraged
(matkrith). Al-Khadimi also expressed his opinion on this issue in two
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short treatises, which he wrote after discussion with some scholars in
Damascus, who were most likely students of al-Nablusi. As the title of
the epistles indicates, al-Khadimi considers smoking forbidden.
However, the wording is softened, and his reasoning is intersubjective
and balanced, making his answer nuanced and justified with many
different methodical and legal arguments. This approach illustrates
how al-Khadimi makes Islamic law responsive and relevant to a case
of his time, which is still applicable to present contexts. As the treatise
is only available in the manuscript or in an old collection that is difficult
to access, I have attached the text in the original language to this article.

Key Words: Islamic law, legal norm of smoking, Abt Sa‘id al-Khadimi,
legal reasoning

Introduction

When al-Khadimi wrote his treatises on the case of the legal norm
of tobacco consumption, smoking was already popular and had
become commonplace. As Grehan noted, tobacco use was a key factor
in the breakdown of old moral barriers and contributed to the
emergence of a distinctly early modern culture in which the pursuit of
pleasure became increasingly public, routine, and uninhibited.'

Since the early 17" century, smoking has been a prevalent issue in
Muslim society and a subject among various disciplines, such as law
and even poetry.” Smoking from this time onward also became a
subject of social and political disputes in the Middle East and Ottoman
Anatolia. As a result, some sultans even banned smoking by an edict.
Ahmed I (r. 1603-1617), for example, outlawed the tobacco trade.
However, this political decision is said to have had little effect and was
quickly forgotten. Approximately two decades later, when the riots
over smoking were reignited by adherents of a strict interpretation of
religion, namely, the Qadizadahlis, the policy under the reign of Murad
IV (r. 1623-1640) took a harder line against tobacco consumption.

' James Grehan, “Smoking and ‘Early Modern’ Sociability: The Great Tobacco

Debate in the Ottoman Middle East (Seventeenth to Eighteenth Centuries)”, The
American Historical Review 111/5 (December 2006), 1356.

Simon Leese, “Connoisseurs of the Senses: Tobacco Smoking, Poetic Pleasures,
and Homoerotic Masculinity in Ottoman Damascus”, The Senses and Society 17/1
(February 2022), 91-106.

N



Legal Reasoning in Postclassical Period 257

Smokers on public streets were severely punished by the vice squad,
and therefore, few dared to smoke outside.’

In this tense discussion climate, it was unthinkable that the scholars
would have remained silent. Many scholars responded in the form of
dedicated treatises (rasa’il) in which they expressed different positions
on the harms of smoking or even its benefits as the basis for their
normative decisions.

Rasa’il are relatively short texts that address specific individual
cases and are usually directed by scholars to scholars or to society. For
Ayoub, the Rasa’il enjoyed an enormously important role, especially
among Ottoman scholars of the 16™-19"™ centuries, because on the one
hand, it dealt with highly topical issues of the time, and on the other
hand, it provided a platform for the actualization and adaptation of
legal opinion.*

Many scholars have dealt with the subject and communicated their
views in the form of treatises. The views expressed in the relevant
treatises on the normative determination of smoking can be generally
divided into three groups, namely, those that consider it permissible
(mubab), discouraged (makrith), or prohibited (haram). Although
there were representatives for all three categories of norms, the
number of those who considered smoking to be forbidden
predominated.’

One of the very first treatises containing a positive statement was
written by the Egyptian scholar ‘Abd al-Rahman al-Ujhtri (d.
1066/1656). In principle, al-Ujhari is against prohibiting smoking, in
part because it is not intoxicating, as others would claim. However, he
also recognized that under certain circumstances, the normative rule

Grehan, “Smoking and ‘Early Modern’ Sociability”, 1363; Eugenia Kermeli, “The
Tobacco Controversy in Early Modern Ottoman Christian and Muslim Discourse”,
Hacettepe Universitesi  Tiirkiyat  Arastirmalar: (HUTAD) 21/21 (December
2014),129-130.

Samy Ayoub, “Creativity in Continuity: Legal Treatises (a/-Rasd’il al-Fighiyya) in
Islamic Law”, Journal of Islamic Studies 34/3 (September 2023), 1-3.

Aydemir, who examined a total of 12 treatises in his unpublished master’s thesis,
found that two of the respective authors argued against the ban on smoking and
seven in favor of it. While one author abstained, the last two treatises dealt with
other aspects of smoking or tobacco. See Bilal Aydemir, Sigara ile Iigili Yazilmag
Risdlelerin Islam Hukuku Agisindan Degerlendirilmesi (Kastamonu: Kastamonu
University, Institute for Social Sciences, Master’s Thesis, 2018), 16.
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can be changed into a prohibition if, for example, an experienced
physician deems it harmful to the individual patient.’

In the relevant section of his work, Mizan al-haqq fi ikbtiyar al-
abaqq, the Ottoman polymath Haji Khalifah (d. 1067/1657), also
known as Katib Chalabi, reflects on possible conclusions about how to
think about smoking in terms of Islamic law. Known for his balanced
and tolerant attitude, Haji Khalifah states that smoking cannot be
banned definitively simply because it is widespread in society, even if
it were legally possible. For him, such a ban would result in marking
the many smokers as permanent sinners, which would be
irresponsible. Even though he would prefer permissibility to outright
prohibition, there is no question in his mind that smoking is a disliked
act, especially for those who are addicted to the act, simply because it
leaves an unpleasant odor on the body and clothing.”

The treatise on the permissibility of tobacco consumption by the
Syrian scholar <Abd al-Ghani al-Nablusi (d. 1143/1731) is probably
better known and more detailed. In al-Sulh bayna l-ikhwan fi bukm
ibabat al-dukban, he argues that tobacco consumption is generally
permissible and supports this view with various arguments. At the very
beginning of his treatise, he talks about the benefits of tobacco for the
human body, such as its ability to remove phlegm or facilitate the
digestion of heavy food.® For al-Nablusi, tobacco is not forbidden per
se, but only for those who experience personal harm from smoking.’
However, this principle applies to all permitted actions, such as the
ban on overeating, even though eating is permitted in itself.'” From an
argumentative point of view, al-Nablusi addresses the arguments of his
opponents in dialectical form and tries to refute them with
counterarguments. Notably, the range of his arguments is diverse and

% Abi I-Irshad Nir al-Din “Ali ibn Muhammad ibn ‘Abd al-Rahman al-Ujhard, Ghayat
al-bayan li-bill shurb ma la yughayyib al-‘aql min al-dukban, “Ghayat al-bayan
li-hill shurb ma 1a yughayyib al-‘aql min al-dukhan: dirasah wa-tahqiq”, ed.
Muhammad <Abd Allah Salman, Majallat al-jami‘ab al-Iraqiyyab 3/42 (2018),
340-344.

Haji Khalifah Mustafa ibn ‘Abd Allah Katib Chalabi, Mizdn al-baqq fi ikbtiyar al-
abagqq (istanbul: Taswir-i Afkar Ghazatahkhanasi, 1280 AH), 33-45.

8 <Abd al-Ghani ibn Ismi‘il ibn ‘Abd al-Ghani ibn Isma‘il al-Nablusi, al-Sulbh bayna

l-ikbwan fi bukm ibabat al-dukbdan (London: British Library, Nr. 19547), 1a-b.

®  Al-Nablusi, al-Sulb bayna l-ikbwdan (British Library Nr. 19547), 1b.

1 Al-Nablusi, al-Sulb bayna I-ikbwan (British Library Nr. 19547), 7b.

~
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extends from scientific matters to those on Islamic law from various
schools of law."!

Ahmad al-Rami al-Aqhisari (d. 1041/1632) is an important scholar
who was vehemently against smoking and wrote a relatively detailed
treatise on the subject, in which he put forward a variety of arguments
to support his opinion. In the introduction to al-Risalab al-
dukbaniyyab, al-Aqghisari openly advocates for the prohibition of
smoking. For him, actions resulting from human free will must have
either worldly or afterlife-related benefits. Useless (‘abath), frivolous
(labw), and distracting (la‘b) actions are forbidden and always
abhorred in the Qurian. Moreover, the consensus among doctors is
that smoking is harmful. The fact that it has sometimes been used as a
remedy does not in any way support its general acceptance."” Like
most treatises, al-AghisarT’s essay is mostly in dialogical form, typically
presenting his arguments in response to the assertions of his
opponents. For example, he counters the claim that no éjtibdd can be
made regarding the norm of smoking because there is no mujtabid by
arguing that an #jtibdd is always possible in individual cases either by
analogical comparison or by extrapolation (takbrip."

Another scholar who classifies smoking as a forbidden act is Abtu
Sa‘id al-Khadimi. As mentioned above, al-Khadimi participated in the
vital debate on the Islamic norm of smoking through two short
treatises. Despite their brevity, they contain many arguments on the
basis of which the author justifies his opinion on the subject. In the
following, the arguments are discussed and analyzed to determine
how the postclassical Hanafi scholar of the eighteenth century
substantiates his view on an individual case in which the primary
sources of the school of law are silent. Before doing so, it seems
appropriate to give a brief overview of the intellectual biography of
our scholar to contextualize his approach in the mentioned individual
case in his legal thought.

"' Al-Nablusi, al-Sulb bayna I-ikbwdan (British Library Nr. 19547), 42b-117a.

Ahmad al-Rami al-Aghisari, “al-Risalah al-dukhaniyyah”, Tiititn Icmek Haram
mudw? Bir Osmanli Risalesi, ed. with an introduction Yahya Michot, trans. Aysen
Anadol (istanbul: Kitap Yayinevi, 2015), 95-96.

3 Al-Aqhisari, “al-Risalah al-dukhaniyyah”, 86-87.
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There are, of course, many recent treatises that, on the one hand,
provide detailed information on discussions between scholars on the
legal norm of tobacco consumption and, on the other hand, pursue a
similar aim, namely, the legal argumentation of a particular scholar on
the basis of a corresponding treatise on the aforementioned subject."*
However, I will merely refer to some of these works, as the primary
aim of this article is to present and analyze the arguments regarding
the norm of smoking in al-Khadimi, and this topic has not yet been
addressed. The list of classical treatises on the subject is also much
longer.” T have, however, limited myself above to two representatives
of each of the three categories mentioned because I believe that this
provides a sufficient basis for understanding the various positions on
the legal norm of smoking among the scholars who preceded or were
contemporaries of our author.

1. A Brief Overview of al-Khadimi’s Intellectual Biography
and His Legal Thinking

Abt Sa‘id Muhammad ibn Mustafa ibn ‘Uthman al-Husayni al-
Hanaft al-Khadimi was a versatile provincial Ottoman scholar of the
18" century, a Hanafi jurist, mufti, teacher, and Sufi of the
Nagshbandiyyah order. He first studied in Khadim, a district of Konya
Province, with his father, then traveled to Konya to study at the Karatay
Madrasah with Ibrahim Efendi. After several years of study, on the
recommendation of his teacher Ibrahim Efendi, he moved to Istanbul
to complete his studies in Islamic science with Ahmad al-Qazabadi (d.
1163/1750).'

""" Here are some examples: Kasif Hamdi Okur, “17. Yiizyil Osmanlt Fikihgilarmnin

Nevazile Yonelik Fikhi Argimantasyonu (Mehmed Fikhi el-Ayni ve Risdletii d-
Duhdn ve'l-Kabve Orneg))”, Sabn-1 Semdn dan Ddrillfiiniin’a Osmanli'da Ilim ve
Fikir Diinyasi: Alimler, Miiesseseler ve Fikri Eserler - XVII. Yiizyil, ed. Hidayet
Aydar - Ali Fikri Yavuz (Istanbul: Zeytinburnu Belediyesi Yaynlari, 2017), 381-393;
Taha Yasin Tan, “Osmanli’da Afyon, Kahve ve Tuttin Hakkinda Bir Usul Tartismast:
Cabizade Halil Faiz Efendi ve el-Kelimdtiil-Usilliyyesi®, Islam Arashrmalar:
Dergisi 48 (2022), 111-146; Sikrit Ozen, “Titiin®, Tirkiye Diyanet Vakfi Isldm
Ansiklopedisi (Istanbul: TDV Yayinlari, 2012), 42/5-9; Said Nuri Akgiindiiz,
“Osmanli Misir'inda Hanbeli Bir Alim: Meri b. Yasuf ve Duhén Risalesi”, Islam
Hukuku Arastirmalar: Dergisi 40 (December 2022), 211-241.
See Aydemir, Sigara ile Ilgili Yazilmus Risdlelerin Islam Hukuku Agisindan
Degerlendirilmesi, 16-62; Ozen, “Tiitin”, 5-7.
1 Mehmet Onder, Biiyiik Alim Hz. Hadimi (Hayat: ve Eserleri) (Ankara: Giiven
Matbaast, 1969), 7; Yasar Sarkaya, Abi Said Mubammad al-Hdadimi (1701-



Legal Reasoning in Postclassical Period 261

In 1725, he returned home to spend the rest of his life there to teach
in the madrasah he had built with his father."” Except for two trips, he
never left his hometown. One such trip was the pilgrimage he made in
1743, and the other was his second trip to Istanbul, to which he was
invited by the Sultan (Mahmud 1, r. 1730-1754)."" These are two
important journeys as concerns his intellectual biography. Then, al-
Khadimi met Hayah al-Sindi in Medina and asked him a number of
questions about various cases, which he recorded in two treatises,
namely, Risalat shububat ‘aridab fi tariq al-bajj and Risalat al-
shububdt al-maradab ‘alda I-Shaykb Mubammad Hayadti al-Sindi al-
Madani."” While he went to Mecca or while he returned to Khadim, he
met some scholars in Damascus. According to his own account, he had
a discussion with some of them about the legality of smoking. He
stated that these discussions were the reason for composing his two
treatises on the subject of smoking.”’

Al-Khadimi lived in the eighteenth century, an era in which Islamic
theology was not yet practiced under the conditions of colonial
societies but rather in a sovereign manner. In this context, this era is
also considered to be the last stage in the development of classical
theology, which is why it is ascribed a key function in understanding
the previous stages. On the other hand, this century has also been
described as “an age of intellectual, political, and social ferment and
reform movements”. It thus represents a vital period during which, in
addition to processes of change in politics and education, new
approaches in religion and Islamic disciplines were introduced, the

1762): Netzwerke, Karriere und Einfluss eines osmanischen Provinzgelebrten
(Hamburg: Verlag Dr. Kovac, 2005), 82.

7 Yusuf Kiigiikdag, “Hadimi Medresesine Dair Bir Vakfiye”, Vakiflar Dergisi 27/79
(1998), 79-94.

8 Sarikaya, Abii Sa ‘id Mubammad al-Hadimi, 147, 156.

" Abi Sa9d Muhammad ibn Mustafa al-Khadimi, “Risalat shubuhat “aridah fi tariq al-
hajj al-sharif wa-ma‘radah <ala 1-<alim al-‘amil al-Shaykh Muhammad al-Hayati al-
Sindi”, Majmii‘at al-rasa’il, ed. Qunawi ‘Abd al-Basir Efendi (Istanbul: Dar al-
Tiba‘ah al-‘Amirah, 1302 AH), 211-214; Id., “Risalat al-shubuhat al-maradah <ala 1-
Shaykh Muhammad Hayati al-Sindi al-Madani”, Majmii‘at al-rasa’il, ed. Qunawi
<Abd al-Basir Efendi (istanbul: Dar al-Tiba‘ah al-‘Amirah, 1302 AH), 220-224.

2 Al-Khadimi, “Risdlatan ‘ala hazriyyat al-dukhan”, Majma ‘at al-rasa’il, ed. Qinawi
<Abd al-Basir Efendi (istanbul: Dar al-Tiba¢ah al-‘Amirah, 1302 AH), 233-234.
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consequences of which are increasingly visible and continue to the
present day, especially since the second half of the 19" century.”!

Although the reformist measures of the eighteenth century were
essentially carried out in the industrial, military, and economic fields,
and the tradition of knowledge in general remained little affected by
the changes —especially outside the Anatolian part of the Ottoman
Empire— some pioneers of reformist thinking should be noted. The
approaches of some of al-Khadimi’s contemporaries are important
here and should be highlighted as reformist ideas, including those of
Muhammad ibn ‘Abd al-Wahhab (d. 1206/1792), who advocated a
text-based understanding of law that was detached from the tradition
of the juridical school, or that of Shah Wali Allah al-Dihlaw1 (d.
1176/1762), who advocated a hadith-based and cross-legal-school
approach (talfiq).”

On the other hand, al-Khadimi can be characterized as a more
traditional scholar with an orientation toward the school of law. He
adheres to tradition and, in principle, provides for the establishment of
law within the framework of the associated school of law. Al-Khadimi
vehemently rejects recourse to primary sources and ignoring the
legacy of the school of jurisprudence. This claim is stated in the
following paragraph from his usil-work Majami< al-haqa’iq:

The task of the laymen is to adhere to the opinions of the
jurists and not to the Qur’an and Sunnah. It is also not for
them to choose between the opinions of earlier scholars, but
from those of the trustworthy ones of his time. The laymen
also do not weigh up the opinions of the Prophet’s
companions. Any verse or Hadith that contradicts the
opinion of our jurists is either considered abrogated,
reinterpreted, specified or weighed, and is not interpreted as

*' Jens Bakker, Normative Grundstrukiuren der Theologie des sunnitischen Islam im
12./18. Jabrbundert (Berlin: EB-Verlag, 2012), 31, 849.

For a more detailed assessment of the beginnings and subsequent impact of the
reform movements in the various countries of the Islamic world, see Rudolph
Peters, “Erneuerungsbewegungen im Islam vom 18. bis zum 20. Jahrhundert und
die Rolle des Islams in der neueren Geschichte: Antikolonialismus und
Nationalismus”, Der Islam in der Gegenwart, ed. Werner Ende - Udo Steinbach
(Miinchen: C. H. Beck, 2005), 90-127.

22
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not having reached them. Therefore, the opinion of the
jurists is preferable to the source texts.”

This view illustrates al-Khadimi’s tradition-bound stance. He also
rejects the discourse that favors recourse to the primary sources, the
Qur’an and Sunnah, and the statements of the Prophet’s Companions.
On the other hand, al-Khadimi strongly favors orientation toward the
opinion of the school of law or the opinion of a contemporary scholar
who enjoys a certain degree of recognition. The latter is important from
the point of view of updating and dynamically engaging with the
tradition of the school of law.

For our scholar, tradition is not static; it contains dynamic elements.
He was also interested not only in preserving tradition but also in
perpetuating it through certain elements that promoted the
dynamization of the law; this is an aspect that gives the impression that
al-Khadimi, unlike his contemporaries mentioned above and others
who also argued against the traditional doctrine of sources and
methods and/or the paradigm of the schools of jurisprudence,
emphasized dynamic elements from classical jurisprudence that met
the challenges of the time.

In this context, it is particularly striking and, when compared with
his predecessors, almost exceptional that in the mentioned usi/ work,
he cites a relatively large number of derivative sources alongside the
usual primary sources such as the Qur’an, Sunnah, scholarly consensus
(ijma?, and analogy (giyds). Thus, he lists an additional seventeen
legal sources of a secondary nature. These are shar<man gabland (the
law of previous religions), tabarri (seeking the true answer,), ‘urfand
ta‘amul (custom), istishab (assumption of continuity), al-‘amal bi-I-
zabir aw al-azbhar (acting according to the outward or the more
obvious), al-akhdh bi-I-ibtiyat (to act with prudence), al-qur<ab (to
draw lots’, madbbab al-sababi wa-madhbbab kibar al-tabiin
(according to the opinion of the Prophet’s Companions or the opinion
of the great ones of the following generation, i.e. the Successors),
istibsan (juristic preference), al-‘amal bi-l-asl (act according to the
considered opinion), al-ga‘idab al-kulliyyah (universal principle),
ma‘qil al-nass (argumentation with the implication of the text),

# Al-Khadimi, Majami¢ al-baqa’iq wa-l-qawacid (istanbul: Dar al-Tiba‘ah al-

‘Amirah, 1308 AH), 44.
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shabhadat al-qalb (conviction of conscience), tabkim al-hal
(arbitration according to a given state), and ‘wumam al-balwa
(comprehensiveness/universality of necessity).**

It is remarkable that al-Khadimi mentions a relatively large number
of derivative sources of law and refers to others with wa-nabwiba
(meaning “et cetera”),”” an enumeration that is rather unusual in
previous works and especially in those of Hanafi methodology. Al-
Khadimi extends the list of legal sources, which, as mentioned above,
were not present to this extent®® on classical legal methodology until
modern times, probably to substantiate these functional secondary
sources in legal practice in terms of legal methodology.”’

Despite his close ties to the Hanafi school of law and the fact that
he was a follower of this doctrine, al-Khadimi is by no means a mere
imitator or deliverer of the legal material produced before him; rather,
he was also a fagih who independently argued, weighed opinions,
criticized and even presented his own opinion, especially on current
issues of his time. He considered an independent judgment on
individual cases (ijtibad fi I-mas’alab) possible at any time. Based on
the principles of legal scholars or methods such as the implication of
the text (daldlat al-nass), cases to which no reference was made in the
previous literature could be solved.”

Al-Khadimi, Majami< al-haqa’iq, 2.

For a further list see Mustafd Khulasi al-Guizelhisari, Mandfic al-daqa’iq fi sharb
Majami‘ al-paqa’iq (istanbul: Dar al-Tiba‘ah al-‘Amirah, 1856), 16.

See Miirteza Bedir, “Gelenegin Son Halkasi: Hidim'nin Mecdmi’ii’l-Hakd ik Adl
Eseri ve Usul’de Gtincel Bilgi Meselesi ya da Bugin Fikih Usulini Hangi
Eserlerden Okumaliy1z?”, Sabn-1 Semdn dan Darillfiiniin’a Osmanli'da llim ve
Fikir Ditnyasi: Alimler, Miiesseseler ve Fikri Eserler - XVIII. Yiizyil, ed. Ahmet
Hamdi Furat - Nilufer Kalkan Yorulmaz - Osman Sacid Ari (Istanbul: Zeytinburnu
Belediyesi Yayinlari, 2018), 1/152-154.

For a similar evaluation see Murat Simsek, “EbG Said Muhammed Hadimi
(1113/1701-1176/1762)”, Sehir ve Alimleri, ed. Ramazan Altintas et al. (Konya:
Necmettin Erbakan Universitesi Kiiltiir Yaynlart, 2017), 417-418.

Al-Khadimi, al-Barigah al-Mabmiidiyyab sharb al-Tarigah al-Mubammadiyyab,
ed. Ahmad Fathi ‘Abd al-Rahman Hijazi (Beirut: Dar al-Kutub al-‘Ilmiyyah, 2019),
5/80; id., “Risalatan ‘ala hazriyyat al-dukhan”, 234. For a detailed elaboration of al-
Khadimi's legal thinking, see Kasif Hamdi Okur, Osmaniilarda Fikib Usillii
Gahgmalar: Hadimi Ornegi (Istanbul: Mizan Yayinevi, 2011).

[CEN)
97
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In the following, the extent to which our author realizes the claim
to the gjtibad fi I-mas’alab will be explained via the example of his
normative assessment of smoking.

2. Al'’Khadimi’s Legal Argumentation for the Smoking Ban

As explained in the introduction, this article addresses al-Khadimi'’s
legal justification for banning smoking. For this purpose, the two
aforementioned treatises (Risdalatan ‘ala hazriyyat al-dukban) will be
used and evaluated. First, the context of their origin will be explained,
and then the content will be analyzed.

The treatises of al-Khadimi are two short writings, each one page in
length. Even though both are similar in content and complementary to
each other, there is no evidence to explain the reason for writing two
treatises on the same issue. Compared with the texts of al-Aqghisari or
al-Nablusi, they are relatively compact. He wrote them when he met
some local scholars in Damascus during his pilgrimage to Mecca and
Medina. At the end of the second treatise, he mentions the year in
which this case was discussed, namely, 1156 (1743). In a marginal
note, we learn that they were Shaykh Isma‘l al-Ujduwani, a hadith
scholar, and Ahmad al-Manini (d. 1172/1759), the chief preacher of the
Bant Umayyah Mosque, both of whom were students of al-Nablusi.”

Like some of his predecessors, al-Khadimi writes in the form of a
dialog, first presenting the opponent’s argument and then his own. His
stated position consists of either independent arguments or a response
to the opposing opinion. Thus, the content consists of pro- and contra-
arguments and the responses of al-Khadimi.

He starts by subordinating smoking to the general texts related to
wastage (israf), distribution (adba), malignancy (kbubth), and rejected
innovation (bid‘ab mardiidah). These aspects make it possible for the
author to argue for the prohibition of smoking. At this point, he
recounts an anecdote, which takes place in passing, in which one of
the scholars of Damascus, with whom he was debating this issue, was
inclined to abstain because this issue was a duty of ijtibdd and there
was nothing in the texts about smoking. Al-Khadimi replied that even
though the mujtabidin had disappeared, their principles
(qawa‘idubum) had not. The opposing scholar then went on to say

¥ Al-Khadimi, “Risalatan ‘ala hazriyyat al-dukhin”, 234.
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that his teacher had said that the forbidden innovation in religion
(bid‘ab mamnii‘ab) was that which was contrary to the Sunnah and
religious wisdom (hikmah). Al-Khadimi answers him at this point by
saying that according to religious wisdom, it is appropriate to clean the
mouth and to use the siwdk and to remove bad odors, and all of these
are aspects of smoking. He ends by noting that the scholar present at
the meeting welcomed al-Khadimi's answers and asked him to record
them.”

Furthermore, al-Khadimi uses an argument that can be understood
as deductive reasoning. As explained above, there have been
disagreements among scholars about this case. While some considered
it permitted, smoking was frowned upon or forbidden for the majority.
In this context, al-Khadimi argues that the differences of opinion
suggest that, at the very least, classifying smoking as a doubtful issue
and a doubt (shubhab) has an impact on prohibitions.”" He supports
and justifies this deductive conclusion with the following principles:
“Prohibitions are determined by doubts” (al-burumat tathbut bi-I-
shububat) and “Whoever falls in a doubt, falls in prohibition” (man

» 32

waqa‘a fi I-shubbab wagqa‘a fi I-haram)”.

The principles put forward by al-Khadimi aim to prevent actions
whose normative purpose is not obvious but are likely to be frowned
upon or forbidden. From other texts, we know that al-Khadimi always
advised against dubious things (shububat) and referred to them as if
they were forbidden. He also argued that one should follow the more
prudent action or opinion. However, prudence lies in consistency (/-
ibtiyat fi l-ittifag) .

Although he himself believes that smoking should be banned, to
counter the arguments of his opponents, he first states that smoking
should at least be classified as dubious because of the differences in
opinion among scientists. Following this statement, he concludes,
based on the principles mentioned, that smoking should at least be
classified as being discouraged (makrith). Our author is evidently

3 Al-Khadimi, “Risalatan ‘ala hazriyyat al-dukhin”, 233.

31 Al-Khadimi, “Risalatan ‘ala hazriyyat al-dukhin”, 233.

3 Al-Khadimi, “Risalatan ‘ala hazriyyat al-dukhin”, 233.

¥ Al-Khadimi, “Risdlat al-nasd’ih wa-l-wasaya”, Majmii‘at al-rasa’il, ed. Qunawi
<Abd al-Basir Efendi (istanbul: Dar al-Tiba‘ah al-‘Amirah, 1302 AH), 125.
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trying to persuade by refuting the counterarguments rather than
asserting his own position.

Regarding the objection that an action may not be declared
forbidden unless it is explicitly described as such, or some subjective
judgments such as the action being a cure for some diseases or a source
of energy that gives one strength for further worship, al-Khadimi
responds with a similar argument that, in the case of probability,
prohibition is, in principle, preferable to permissibility (tarjib al-hazr
‘ala l-ibabab). He supports his indirect response to the above
counterarguments with a rule from al-Tarigah al-Mubammadiyyah of
al-Birgiwi (d. 981/1573), according to which the opinion of a righteous
(al-salib) and pious (al-wari9 scholar should be preferred.**

Our scholar’s arguments are not always purely scientific. Some of
them can be described as polemical in nature or as a kind of
argumentum ad populum and argument from authority. For example,
he refers his readers to observe who the smokers are and who is
against smoking. For him, those who are more righteous and pious are
those who forbit smoking. In addition, most of those who allow
smoking would commit to a smoking ban.

For al-Khadimi, the issue of banning smoking seems clear-cut. He
relies on the conscience of society, which, if it is judged correctly,
would also consider smoking to be forbidden. The fact that the
majority of scholars favor prohibition has been confirmed above. What
is not so easily confirmed is whether those scholars who say it is
permissible are less pious and righteous. This explanation seems to be
subjective and emotional.

One of the strongest arguments, and the one most often used by
opponents, is the principle of permissibility (al-ibabab al-asliyyab).
According to this principle, all actions are considered permissible
unless there is a textual source (mass) or reference (dalil) to the
contrary. Therefore, smoking cannot be declared illegal because there
is no explicit evidence for such a decision.””

3 Al-Khadimi, “Risalatan ‘ala hazriyyat al-dukhan”, 233. I could not find the passage

in Birgiwi's work.

3 See for example, al-Nablusi, al-Sulh bayna l-ikbwan, 7b.
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Our research shows that al-Khadimi’s approach to this principle is
twofold, rejecting it in principle but not in all of his views. In Majami<
al-hbaqd’iq, we see that he not only opposes the principle but also
asserts the exact opposite, namely, the principle that all actions are
initially declared forbidden until their permissibility is proven.* In this
context, he gives the example that the disposal of someone else’s
property is forbidden by law but is permitted only if the owner
authorizes it.”” In response to the question of how one can know which
of the two relevant textual sources is the abrogating and which is the
abrogated, al-Khadimi answers that the abrogating reference is the one
that introduces a prohibition. Since it is the rule that actions are initially
permissible, the abrogated reference must be the one that presents a
permissible action.”

In the two treatises, however, the tone is somewhat more cautious;
instead of criticizing or rejecting the principle, al-Khadimi deviates in
the first treatise to the point that even if this principle were to be
accepted, insisting on permissible actions would lead to minor sins. Al-
Khadimi sees this as opportunism and judges this approach of insisting
on unresolved actions as calculation (hisab), which would cause
destruction (wa-I-hisab halak).” 1t seems that at this point, our author
is not arguing as an ordinary jurist, but he is expressing his Sufi
perspective, guided by the principle of prudence.

Relatively early in the second treatise, al-Khadimi assesses this
principle as the strongest argument of those who declare smoking
permissible. However, it is not entirely correct for al-Khadimi that there
are no obvious indications that would point to a prohibition or that
there is no mujtabid, no authority that can set the norm. For those who
declare smoking prohibited, they argue either based on the principles
of malignancy (adhd) or viciousness (khubth) or that common sense
says that smoking is unhealthy, whereas others argue based on the
principle of waste (israf), contending that smoking represents

% With this assumption he differs from al-‘Ayni, who advocates the principle

according to which abstinence (fawaqquf) applies in matters in which it is not clear
whether it is permissible or forbidden. See Okur, “17. Ylzyil Osmanli Fikih¢ilarinin
Nevazile Yonelik Fikhi Argiimantasyonu”, 384.

37 Al-Khadimi, Majami‘ al-haqd’iq, 37.

3 Al-Khadimi, al-Barigah al-Mabmiidiyyah, 2/189.

¥ Al-Khadimi, “Rislatan ‘ala hazriyyat al-dukhan”, 233.
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spending money on something that humankind does not need. All
these arguments should be understood as specific implications of the
relevant textual references (nass) that prohibit torment, harm, and
waste. Smoking also goes against the wisdom of using the siwdk, or
performing mouth cleansing. Al-Khadimi, who shares the view of
prohibitive jurisdiction, considers partial ijtibdd possible, as we have
already seen in the context of his legal thinking. It is perfectly
legitimate to make individual decisions at any time based on the
principles of jurisprudence.*

Here, we have a line of reasoning based on the factors of harm and
disruption. Like al—[‘;ql_ﬁsz‘uri41 and al-‘Ayni,** al-Khadimi incorporates
into his argument the legal conclusion that harmful substances are
generally prohibited by the text (nass) and that smoking, which is also
harmful, should therefore be avoided. As with almost all justifications,
he does not elaborate on this argument and avoids justifying it based
on tradition. Therefore, this argument can be understood as an
independent analogy based on relevant texts.

The next argument is one of political law (al-siydasab al-shar<iyyab).
For al-Khadimi, the prohibition emanating from the state authority has
decisive validity. This normative or authoritative decision of the Sultan
banning smoking is binding for our scholar, and this binding force
does not expire with his death (/a yunsakb bi-mawtih?) but continues
to apply. He explains the binding nature of following the Sultan’s order
by saying that it is related to public concerns (maniit bi-masalib al-
andam) because it represents the prevention of destruction of property
(itlaf al-mal) and from spending on something that neither nourishes
nor helps against hunger and thirst; furthermore, it also prevents one
from wasting time on useless things.”

In classical Islamic jurisprudence, the political authority, by virtue
of his position as the representative of and responsible for society, is
assigned the central task of enforcing Islamic law and thus ensuring
social order. In this context, the jurists (fuqgahd’) ascribed special

1 Al-Khadimi, “Risalatan ‘ala hazriyyat al-dukhin”, 234.

1 See al-Aqhisari, “al-Risilah al-dukhaniyyah”, 95-96.

2 See Okur, “17. Ylzyil Osmanli Fikih¢ilarmin Nevazile Yénelik Fikhi
Argtimantasyonu”, 385-386.

# Al-Khadimi, “Risalatan ‘ala hazriyyat al-dukhin”, 234.
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prerogatives to the position of leadership, giving it greater authority
than others to implement the law and promote the common good
(maslabab).** Al-Khadimi, who shared this view,*” maintains that the
decision of the political authority is particularly valid in regard to
exempted acts, i.e., those matters that have not been decided upon or
prohibited by the Shariah.*

Unlike al-‘Ayni, for example, the political ban is binding for al-
Khadimi, and this would not be abolished with the death of the sultan
who issued the ban. Interestingly, al-‘Ayni, who actually recognizes
the aforementioned principle,” considers the political ban to be
nonbinding. However, it seems that he neither rejects the principle nor
ignores the political authority per se but recognizes a discrepancy
between the political decision and real policy, which involves taxes on
tobacco, which is why he refrains from making a political argument in
this case. Al-Khadimi, on the other hand, incorporates the political
decision into his arguments against smoking, which seems consistent
with his point of view.

The aforementioned generally represent al-Khadimi’s arguments,
which he usually presented in dialog form to consolidate his position
as an opponent of smoking. We observed a variety of statements that
were either introduced independently or were counterarguments
aimed at refuting the opposing position. Another approach was for al-
Khadimi to take up his opponents’ arguments and develop them

“ Abl 1-<Abbas Shihab al-Din Ahmad ibn Idris al-Qarafi, al-Thkam fi tamyiz al-
Jatawa ‘an al-abkam wa-tasarrufat al-gadi wa-l-imam, ed. ‘Abd al-Fattah Abt
Ghuddah (Beirut: Dar al-Bash2’ir al-Islamiyyah, 2009), 46. For specific individual
cases in which decisions are made according to this principle in the Hanafi
literature, see Zayn al-Din ibn Ibrahim ibn Muhammad Ibn Nujaym al-Misti, al-
Ashbab wa-l-nazd’ir ‘ald madbbab Abi Hanifab al-Nu‘man, ed. Zakariyya
Umayrat (Beirut: Dar al-Kutub al-TUmiyyah, 2010), 104-105; Ahmad ibn
Muhammad al-Zarqa, Sharb al-qawa‘id al-fighiyyab, ed. ‘Abd al-Fattah Abu
Ghuddah - Mustafa Ahmad al-Zarqa (Damascus: Dar al-Qalam, 2012), 309-310. For
a detailed discussion of al-siydasab al-shariyyab among Hanafi-Ottoman scholars,
see Astm Cuneyd Koksal, Fikib ve Siyaset: Osmanlilarda Siydset-i Ser’iyye
(Istanbul: Klasik Yayinlari, 2016), 141-294.

The aforementioned principle, which grants prerogatives to the political authority
in connection with the general interest, can be found in the collection of principles
contained in his usil-work. See al-Khadimi, Majami al-baqd’iq, 45.

16 Al-Khadimi, al-Barigah al-Mabhmudiyyab, 5/365.

See Abu 1-Fayd Muhammad Fiqhi al-‘Ayni, Risdlab fi adab al-mufii, ed. Osman
Sahin (istanbul - Beirut: TDV Islam Arastirmalan Merkezi Yaynlari, 2018), 57.
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further to draw attention to the consequences that worked against
them.

Conclusion

Like many of his predecessors and contemporaries, al-Khadimi
wrote treatises on the Islamic legal assessment of smoking and
contributed two relatively short treatises to the lively debate on the
norm of tobacco consumption that had been ongoing for more than a
century. He himself was involved in a discussion with two Damascene
scholars during his Hajj journey, which also served as the reason for
writing the aforementioned treatises. In addition to his argumentation,
which will be discussed below, I believe that this factor makes al-
Khadim’s treatise special. Al-KhadimT’s interest in the subject was not
based on a theoretical interest in the discussion of smoking but rather
on a personal exchange with the disciples of al-Nablusi, who, like their
master, considered smoking to be permissible.

Most likely because the topic had already been dealt with
extensively before him, his writing was relatively brief. Despite its
brevity, he first sets out various positions and takes up what are
probably the most widespread arguments; this shows that al-Khadimi
was aware of relevant treatises.

Clearly, al-Khadimi is against smoking. However, he is cautious
when it comes to saying that smoking is haram. It must be said that his
discourse is dominated by the language of Sufism as well as the
language of figh. Al-Khadimi advised his readers to protect themselves
from dubious things (shububab as if they were forbidden. He also
argues that one should be guided by more prudent action or opinions
and that prudence lies in consistency. Nevertheless, al-Khadimi cites a
variety of legal-hermeneutical arguments. For him, the argument that
there are no indications in the primary sources of Islamic law that
speak against smoking is untenable; this is because the prohibition of
smoking can be subsumed under the implications of the verses and
hadiths that prohibit waste, distribution, and malignancy. Furthermore,
smoking is to be regarded as an innovation in religion that should be
rejected, as it contradicts, among other things, the command of oral
hygiene and the use of the siwdk, which occupies a special place in
the Prophetic tradition.
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The assertion that there are no mujtabids and therefore that a
normative decision on smoking is not possible is also untenable for
our scholar. Al-Khadimi advocates ijtibadto an individual case (ijtibad
fi I-mas’alab) based on the principles of the school of law or the
eponyms.

Another strong argument in favor of al-Khadimi is the political
decision, i.e., that the legal prohibition regarding an indeterminate act
has a binding character from the perspective of Islamic law; this is
because it is aimed at the general interest (maslabah), which is also
one of the objectives of Shariah law.

Finally, al-Khadimi does not accept the argument that smoking
should be declared legal because there is no evidence against it. On
the one hand, one could derive the prohibition from the implications
of the implied indications; on the other hand, one could argue that
fundamentally, actions are not permitted but either their permissibility
is unclear or they are even prohibited. Therefore, an act can be
declared permissible only if there are corresponding indications. What
is beyond question, however, is that in any case, smoking is not an
exempted act and should therefore at least be labeled as being
discouraged. As it stands, smoking is definitely not recommended.

Although treatises (rasa’il) are not classical fatwd-writings, they
demonstrate how a scholar positions himself or herself in a specific
case. The aim of this article is to show how a scholar from the
postclassical period justifies his view on the prohibition of smoking.
Al-Khadimi, who firmly adheres to the Hanafi tradition, believes that
new cases can be overcome with the tools that the tradition has to
offer, which have dynamic elements. He is also a defender of the
specific ijtibad that is conducted based on school principles. In the
course of this, he undertakes an argumentative position on the
aforementioned case. He puts forward various arguments that support
his position on the one hand and invalidate the arguments of his
opponents on the other hand. Interestingly, as a law school-oriented
scholar, he makes few references to classical Hanafi legal opinions and
draws no analogy to judgments on intoxicating, drug-like substances.
Instead, he presents various independent arguments, including no
direct reference to classical literature or legal school opinions.
Nevertheless, al-Khadimfi’s treatise is an important document on how
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“new” individual cases can be approached argumentatively from the
perspective of Islamic law.
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Appendix: Al-Khadimi’s Two Treatises on the Prohibition of
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