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ÖZET 
Avrupa Birliği'lie iive ülkeler, büyüyen ekonomik aklivileleri biı düzen içerisinde yürütmek 
için, uluslarüstü politik bir yapı oluşiıınnıışiardır. 
1957 de Roma'da yalmzca 6 Uye ülkenin imzaladığı kuruluş anlaşmasından beri, zaman 
içinde ve üye ülkelerin büyümesiyle direklilleıde pek çok revizyon yapılmıştır. Başlangıçta, 
Biıiik ortak bir pazar kurmayı amaçlamış, gümrük vergilerinin kaldırılması hedeflenmiş ve 
amaçlar hemen hemen tamamıyla ekonomik ortaklık olmuş ve adı da Avrupa Ekonomik 
Topluluğu olarak belirlenmişti. 1992 yılında, Masstricht'te diğer bir anlaşma imzalandı ve 
bııııa, Avrupa Birliği anlaşması denildi. Bu yeni anlaşmanın imzalanmasıyla siyasi birliğe 
doğru önemli bir adım atılmış oldu. 
Maastricht anlaşması, 1997 yılında Amsterdam anlaşması ile revize edildi ve Uye ülkelerdeki 
toplum kurallarının 2 önemli alam yemden ele alındı. Bunlardan biri, Eğilim, Mesleki Eğilim 
ve Gençlik diğeri ise, İstihdam konusuydu. 
Revize edilen bu iki önemli Sosyal Polilika'daıı Islihdam, iive ülkelerin iş hukuku 
kurallarında; çalışma saati, ana-baba izni, yan zamanlı iş gibi konularda pek çok yeni 
direklif oluşturdu Örnek da rak , çalışma saalleıi ile ilgili direktif. Alman İş hukuku 
kanununun özellikle hastanelerdeki çalışma saatlerinin değiştirilmesine sebep olmuştur. 

ABSTRACT 
The European Union Member Slales have created a supra-nalional political structure in order 
lo keep pace with the growing economic activities. Since the signing of construction 
agreement in 1957 by only six Member Slales, dining (he lime and (he growth of Ihe 
Member Slales Iheie have been a lol of amendments made in (he directives. In (he beginning 
Ihe Community aimed lo establish a common market, abolish customs duties and Ihe 
objectives had been almost entirely economic and its name was European Economic 
Community. In Ihe year of 1992, another trealhy had been signed in Masslrichl, and w as 
called Ihe treaty of European Union, and il has laken a major step forward towards a political 
Union by signing of Ihe new treaty. The treaty of Maastricht has been amended by (he Treaty 
of Amslerdam in Ihe year 1997 and two additional fields of community policies were 
amended in Ihe Member Slales. The one is called Education, Vocational Training and Youth 
and Ihe olher is called Employment. Employment, Ihis is one of these amended social 
policies, crealed new direclives in Ihe Employment Policies of EU Member Slales such as 
working lime, Parental Leave, Pai l Time Work. Fixed Term Work and some others. As an 
example Ihe directive concerning working lime has forced lo chance rules of German labour 
law; concerning working lime, especially in hospitals. 
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1. INTRODUCTION 

National Labour Law is a "political" law in the sense that it depends on 

historical and concrete characteristics of the economy as well as of the society 

of the state concerned. On the one hand, national labour law depends on the 

prevailing sector of the economy (that means the agricultural sector, the 

industrial and the service sector), or on the fact, if there are large or small 

enterprises, and so on. On the other hand it is relevant, what tradition the trade 

unions and the associations of employers have, that means: how industrial 

relations have developed, and what role the state has assumed in that area, 

especially on the social security lield. All this has influenced the web of 

national labour law. For instance in Germany we subdivide labour law into 

employee-employer-relations law, collective labour law including the law of 

social partner agreements and strikes, and public labour protection law 

including health and safety regulation. 

The European Community has created a supra-national political structure in 

order to keep pace with the growing supranational economic activities, mostly 

promoting this process, and sometimes following it up. The Community, as a 

political and juridical structure, meets necessarily national labour law and has 

to decide if the Member States shall retain the competence of legislation in this 

sector, or if the national law shall be harmonized, or if it only shall be tried to 

co-ordinate the Member State's policy. 

In part 2 1 will explain which of these three ways the Community has gone 

in the past. 

In part 3 I present the ideas and questions of a recent Green Paper of the 

Commission called "Modernising labour law to meet the challenges of the 21" 

century". 

In part 4 I try a Fundamental Rights Approach towards European labour 

law, looking at the Charta of Fundamental rights of the European Union from 
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the year 2000. which had been amended ID ihe draft of a Constitution for 

Europe in the year 2004. 

But before starting I want to show you two diagrams, illustrating the variety 

of the labour law and social security situation within the EU. As you see 

Appendix 1 shows the minimum wages per hour in the Member States in the 

year 2007 (as far as there are legal pro visions), and 

Appendix 2 shows a plane with the two dimensions "strictness of 

Employment protection legislation "(EPL) (horizontal) and "social security" 

(weighted on 5 security benefits, vertical). 

You can see the indicators of 16 European countries in the year 2003 and 

some years earlier. For this moment let us only regard the newest indicator 

from 2003.1 will show you the same diagram later a second time, and then the 

development within the last years (shown by the dynamic trajectories) will be 

considered.1 

2. THE ACQUIS COMMUNITAIRE OF EC LABOUR LAW 

The question if the Community or the Member States are competent to 

engage in a certain field of policy or to adopt legislation depends from the 

treaty establishing the EC. Originally signed inl957 in Rome by only six 

Member States, during the time and the growth of the EC there have been a lot 

of amendments. Telling the history of the EC, it sounds like a journey through 

several towns of Europe: Maastricht - Amsterdam - Nizza and so on. Each 

Name of a town, where the treaty has been amended, reminds of a special 

époque of the developing process. 

In the beginning the Community aimed to establish a common market, 

especially by the mean of abolishing customs. The objectives had been almost 

entirely economic. Its name was „European Economic Community". In 

Maastricht another treaty had been signed in the year 1992, called the treaty on 

1 Seitert / T a n g i a n (2006): Globalization and deregulation. Does flexicurity protect atypically 
employed '.'. WSI Discussion paper Nr. 143. www.hoeckler .de/pdt7p wsi d iskp 143.pdf 
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European Union. The new treaty marked a step forward towards a political 

Union. To day treaties, the treaty establishing the „European Community", as 

it is called now. and the treaty on „European Union", complement one another. 

The decisive text which describes the community policies and the community 

decision making process is still the treaty establishing the European 

Community, until a treaty establishing a Constitution for Europe will be 

signed. The way the different treaties exist side by side, reminds us that we 

look at development transitions more than at a final state. 

The treaty of Maastricht has been amended and consolidated by the Treaty of 

Amsterdam in the year 1997. Two additional fields of community policies 

were amended in the EC Treaty there. The one is called „Social policy, 

education, vocational training and youth" (Part three title XI, -Text 2-), and the 

other is called „Employment" (Title VIII, -Text 1-). Thereby the Community 

had acquired some legislative competence on the field of labour law.21 say 

„some legislative competence", because we have to differ as to whether by the 

treaties there is meant an exclusive jurisdiction or only a concurrent or parallel 

jurisdiction. The European Court of Justice (ECJ) plays an important role for 

the interpretation of the treaties, and that means, also for the question, how the 

powers between the Community and the Member States are divided. In 

general, the jurisdiction of the Community has been limited in the year 1992 

by the principle of subsidiary (Art.5 EC Treaty): 

,. The Community shall act within the limits of the powers conferred 

upon it by this Treaty and of the objectives assigned to it therein. 

In areas which do not fall within its exclusive competence, the 

Community shall take action, in accordance with the principle if 

subsidiary, only if and in so far as the objects of the proposed action 

cannot be sufficiently achieved by the Member States and can 

' A comprehens ive presentation of the acquis eommunitaire of the LC labour law is given by 
Roger 131 an pain (2006): Luropean Labour Law. tenth revised edition. Kluwer Law International, 
The Hague 
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therefore, by reason of the scale or effects of the proposed action, be 

better achieved by the Community. 

Any action by the Community shall not go beyond what is necessary 

to achieve the objectives of this Treaty'' 

2.1. Social Policy (Part three, Title XI, EC Treaty) 

In the nineties of the last eentury Community legislation had been adopted 

on the field of labour law mainly derived from the articles concerning Social 

Policy (Title XI). There had been several directives created concerning 

Working Time (1993)% Parental Leave (1996)4, Part-Time Work (1997) \ 

Fixed-Term-Work (1999)" and some others. 

Before the Title XI was amended to the EC Treaty in Amsterdam, the 

Member States without the UK had an "Agreement on Social Policy", which 

was the basis of the Directive on European Works Councils or Procedures.7 

Since the year 1998 it is extended to the UK. 

„Directive" sounds like soft law, but that is not true. Art. 249 of the EC Treaty 

knows four categories of governing acts. I.e. „Regulation" (which has direct 

effect for the citizens), „Directive", „Decision", and „Recommendation". 

A directive „shall be binding, as to the results to be achieved, upon each 

Member Slate to which ii is addressed, but shall leave to the national 

authorities the choice of form and methods" (Art. 249 EC Treaty). That means 

that the directive must be implemented on the level of a Member State in order 

to become national law. But the ECJ plays a great role by interpreting the 

treaty, and he decided, that under certain circumstances even a directive is 

capable ofhaving direct effect. 

' 93 /104/LC, wliicli later w a s replaced and a m e n d e d hy Direc t ive 2003 /88 /LC, O..I., L 299, 18 
N o v e m b e r 2(XR 
' ' 9 6 / 3 4 / L l C , O..I., L 1 4 5 / 4 . 1 9 . l u n e 1 9 9 6 

' 97/8 1/LlC, O..I., L 14/9. 20 January 1998 
6 9 9 / 7 0 / L l C , O..I.. L 1 7 5 . 1 0 Ju ly 1 9 9 9 

7 9 4 / 4 5 / L l C . O.I.. L 2 5 4 / 6 5 . 3 0 S e p t e m b e r 1 9 9 4 
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As ari example the directive concerning working time has forced to chance 

rules of German labour law concerning working time, especially in hospitals.s 

Sometimes one can hear complaints that European law removes German 

labour law." 

Title XI (Social policy...) has introduced the „Social Dialogue", which 

contains an additional way of creating law through collective bargaining by the 

social partners (Art. 138. 139 EC Treaty). It is possible that their agreements 

are transformed into directives by a Council decision.10 On the background of 

German collective labour law this sounds familiar, but from other national 

conveniences in labour law it may sound „revolutionary"." 

2.2. Employment (Part three, Title VIII, EC Treatry) 

The mentioned directives follow more or less the idea of creating minimum 

standards. In recent times the European Employment Strategy, based on Title 

V m (Employment), plays an even greater role in EC labour law regulation. 

The Employment Guidelines of Helsinki from the year 2000 have posited four 

pillars of the European Employment Strategy (EES): „employability", 

„entrepreneurship". „adaptability" and „equal opportunities". 

Brian Bercussion of the European Trade Union Institute in Brussels is 

speaking of a „paradigma shift in EC labour law".12 That means that the 

emphasis is laid upon the policy process more than upon the process of 

adopting and harmonising legislation. This political process is called the 

"Open Method of Co-ordination", and is presumed to be a supranational form 

of governance.' ' I t does not include a procedure like the „social dialogue" 

s Scliliemann (2(X)4): Allzeit bereit. Bereitsehaftsdienst und Arbeitsbereitschaft zwischen 
Luroparecht, Arbeitszeitgesetz und Tarifvertrag, in: Neue Zeitschrif t fiir Arbeitsrecht, p.? 13 - 5 1 8 
15 f o r instance Bauer/Arnold (2006): A u f . . J u n k " folgt „Mango ld" - Luroparecht verdrängt 
deutsches Arbeitsrecht, in: Neue Juri st i sehe Wochenschrif t , p.6 - 1 2 
" : T o r e x a m p l e Directive 9 6 m / L C ; 97/X1/LC; 99/70/LC ( f n . 5 -
" Bereusson, f reedom of assambly and of association, in: Bereusson (ed.) (2006): European 
Labour Law and the L L Charta of fundamen ta l Rights. Nomos. Baden-Baden, p .133 - 169 (1 6S4) 
1:1 Introduction, in: Bercusson (fn.12). p . 
' ' Regent (2(K)2): The Open Method o fCo-ord ina t ion : A supranational f o rm of governance? 
International Institute f o r Labour Studies. Geneva 
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which is provided in Tille XI. liui ihis method has ihc advantage, that labour 

law regulation is not further regarded as an isolated field of policy, but is seen 

in it 's interdependence with employment policy 

2.3. Principles, especially Art. 13 (Part one, EC Treaty) 

Recently Art. 13 was amended amidst the introducing principles of the treaty. 

"Without prejudice to the other provisions of this Treaty- and within the 

limits of the pmvers conferred by it upon the Community, the Council, 

acting unanimously on a proposal from the Commission and after 

consulting the European Parliament, may take appropriate action to 

combat discrimination based on sex, racial or ethnic origin, religion or 

belief, disability, age or sexual orientation..." 

In regard of this article in the year 2000, the Community adopted a directive 

implementing the principle of equal treatment between persons irrespective of 

racial or ethnic origin.14 This directive also contains labour law, because it 

provides protection against such discrimination in the field of employment and 

occupation. In the same year there followed a second directive establishing a 

general framework for equal treatment in employment and occupation.1^ Just 

to give an example of the relevance of this directive for the German labour 

law: One rule of a German law for part-time and fixed-term work allowed the 

limiting of appointments of employees elder than 52 years without any special 

reason. The European Court of Justice (ECJ) has judged that this rule violates 

directive 2000/78/EC. because elder people are discriminated. The ECJ 

decided that German courts should not apply this rule.16 

M 2(KK)/43/LC, O..I.. L ISO. ] 9 July 2000 
2 < X X ) / 7 X / L C . O..I.. L 3 ( H , 2 December 2 0 0 0 

1 6 L l C . I , 2 2 . 1 1 . 2 0 0 5 ; B a u c r / A M O K L ( f n . 9 ) 
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3. THE GREEN PAPER: MODERNISING LABOUR LAW TO MEET 

THE CHALLENGES OF THE 21 s t CENTURY 

In pari two I tried ID give an impression of ihe lo-days substantial acquis 

communautaire of common European labour law. My approach has been 

typically juristic, looking at if the EC Treaty had conferred legislative 

competence on the field of labour law 10 the community, and I have searched 

to see if this competence has been used for adopting EC law in the past. But 

the Community decision-making process can hardly be understood with 

traditional juristic concepts in one's mind. Having studied law in Germany in 

the post-war area, and not being acquainted with a common-law-tradition. I 'm 

accustomed to look for clear, strictly written competences and the hierarchy of 

legal sources. Opposite to this way of thinking, the European Community 

decision process is revealed to be a web of political and juridical means, of 

hard and soft law. In general the EC Treaty recognizes the sovereignty of the 

Member States in the lield of social policy (including labour law). 

Nevertheless the Community institutions and especially the Commission start 

political initiatives in this field, which in fact may have great inlluence upon 

the political and legal chances in the member states. 

Such an initiative is the Green Paper „Modernising labour law to meet the 

challenges of the 21" century", which was published in November 22"d of the 

year 2006.17 The Member States, social partners and other stakeholders had 

been asked to study this paper and to send back answers until the end of March 

2007. Afterwards a follow-up-Commission Communication in June 2007 will 

be published. The objective is to outline a set of common principles in favour 

of a „ 11 exicurity"-approach by the end of 2007. Member States shall be helped 

to steer a reform process of their national labour law. 

17 C O M (2006) 70S 
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Ai the Lisbon summit of 2000 the EU had already referred 10 a concept of 

llexicurity. and since a meeting in Villach in January 2006 this is a top theme 

in the European Commission. But what does it mean? 

In the old member states of the EC between the sixties until the eighties it 

had been usual that workers had been employed full-time and without any 

fixed term of their contract. Additional to this typical employment relation, 

employment protection legislation had been developed. For instance in 

Germany dismissals are only allowed in certain cases, the conditions of which 

must be proved by the employer. In most cases employees agree with the 

dismissal, if the labour courts propose a severance pay. which seems 

sufliciently high to them. This labour law réglementation is completed by a 

social unemployment insurance scheme. 

Since about 15 or 20 years one can observe what in Germany is called the 

„destruction of the standard contractual model". While unemployment 

increases, a growing number of employees are working part-time, within 

fixed-term contracts, they are hired temporarily by employment agencies, or 

they are informally employed. A report to the European Council from 2003 

fears that the labour market may split into „permanently employed .insiders' 

and .outsiders', including those unemployed and detached from the labour 

market, as well as those precariously and informally employed". 18 .As you see 

Appendix 3 shows the growth of atypical employment in Germany between 

1991 and 2004. especially of part-time work, fixed-term-work and agency 

work1" 

The Green Paper analysis this development as the result of a „clear delicit 

between the existing legal and contractual framework, on the one hand, and the 

realities of the world of work on the other".20 The „realities of the world of 

li! Green Paper, p . r e f e r r i n g to the Repoit of the European Employment task force, chaired hy 
Wim Kok. 

S e i t e r t / T a n g i a n (fn.2). p.H) 
""' Green Paper, p .4 
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work" arc described as the growing ncccssity of higher competitiveness of 

undertakings, combined with higher productivity, due to the economic 

globalisation, as well as a significant growth of the services sector. Non-

standard contracts shall enable „business to respond swiftly to changing 

consumer trends, evolving technologies and new opportunities for attracting 

and retaining a more diverse workforce through better job matching between 

demand and supply".21 According to this view the Green Paper fears that 

employers in the near future will increasingly recourse to alternative forms of 

employment, if standard employment contracts arc not adapted to what are 

called the new economic necessities. 

Following the analysis of the Green Paper, there will be no other way to 

promote competitiveness of European economy than accepting a process of 

increasing llexibility of labour markets as well as of labour relations. This 

flexibility means lower job security and lower social security for working 

people. Following this way, the paper prognosticates on the other hand a better 

economical performance and less unemployment. There is a shift promised 

from job security towards employment security. The policy of flexieurity aims 

to compensate decreasing job security, which accompanies this shift, by 

increasing social security. Merc llexibility shall be transformed into 

„Flexieurity". 

In the words of a usual delinition, flexieurity means 

,.a policy .strategy that attempts, synchronically and in a deliberate way, 

to enhance the flexibility of labour markets, work organization and labour 

relations on the one hand, and to enhance security —employment security 

and social security- notably for weak groups in and outside the labour 

market on the other hand''.22 

fliLiii P r , f>.7 
"" VVilLtmgcn und Tro1,1,, tiLcd t>v 1 iirigiiiri (2007): I L xitviliLv - I'lcxit lliily - I 'L \in'.urjn^- KcsfH>risi: u> Lĥ -
liLirufK^uri C o i n i n r . H ] ' C 1 iliII | v i ..Modernising Labour L jv. lo Mccl Lhc ChjILnuv'. of Lhc 21'1' C^nLurv'1, 
VVSi-DiscLissiori Pupcr Nr. 149. hLLprtwww.bwxkkr.diJpdf/p a-si diskp IM c.pdf. p.H> 
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Iri pari iwo I have mentioned ihai the European Employment Siraiegy 

influences ihe development of European labour law. The Green Paper 

continues ihis interference between employ mem policy and labour law 

reglementations. 

Giving an example what can a (lord „flexicurity". the green paper refers to an 

Austrian law Irom the year 2002 (Abfertigungsgesetz). In the past in case of 

dismissals the workers could receive a severance pay from their Conner 

employer. The amount depended on the time the employment had lasted. If 

employees had changed their working place by their own. they lost the right to 

receive such a severance pay. Now the „Abfertigungsgesetz" allow workers to 

leave their working place without loosing the right to severance pay. because it 

is paid not by the single employer, but by an insurance to which all employers 

at national level contribute. At the same time, if in an economic crisis a linn 

has to dismiss a lot of workers, the costs of severance payments do not threaten 

the linn's existence.2. 

In December 2006 there was an expert meeting discussing this Austrian 

example of llexicurity. Mr. Hakan Ercan Irom the Middle East Technical 

University commented this example on the institutional and legal background 

in Turkey. I learned that labour market regulations and employment policies 

had been one of the most important areas for Turkey in the adopting of the EU 

accjuis, and that a new Labour Act Nr. 4857 had been put into effect, including 

a Job Security Act, in the year 2003. So the con diet between an economically 

argumentation in favour of labour flexibility on the one side and the worker's 

need for job security on the other is familiar in the political area in Turkey, as 

well as the concept of flexicurity. - Obviously severance pay regulations play 

an important role in labour regulation in Turkey, and Mr. Ercan remarks, that 

Turkey has „one of the more generous and rigid implantations of this 

Green Paper p. HI 
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inflexibility and job security institution on paper". He pleads lor a similar 

system as has been introduced in Austria.24 

In the controversial discussion of this llexicurity-paper. as far as I have seen, 

there is consensus that the structural chance of labour market is a great 

challenge to policy. In the political arena labour law policy plays only one role 

besides other policies. The Green Paper itself recognises that a „review of the 

tax wedge may also be needed to facilitate job creation, especially for low 

wage employment".2'' More general there are proposed interactions between 

labour law legislation, taxation and insurance elements.26 

Also the constrainment of the openness of linancial markets is proposed by 

critical voices.27 

Besides this necessary enlargement of the viewpoint the discussion partners 

agree with the abstract idea of llexicurity as a compensation of the relaxation 

of labour protection by advances in social and employment security. The 

critical voices point at the fact that „contrary to the theoretical opinions and 

political promises, the current deregulation of European labour markets is not 

adequately compensated by improvements in social security. Flexibilization 

resulted in an increase of unemployment and in a disproponional growth of the 

number of atypically employed...The average employment status in the society 

decreases, on the average disqualifying employees from social security 

benefits, even in the background of some institutional improvisations".26 

Harimut Seifert and Andranik Tangian are engaged in monitoring effects of 

llexicurity policies in Europe.2" Appendix 2 shows the results of their 

investigation. The dynamic trajectories are indicating that within the last years 

the decrease of the employment protection law in none of the 16 countries was 

"1 http:/Avww.mutual - learnine-emplovment .net /s tor ies /s torvReaderS19: ' 
; Green Paper p.4, fn .7 
M 'L'agi an (fn. 23), p. 19 
" 'Tang ian (fn. 23), p . 13, 26 
!i! Tangian (fn.23). p .2? 
w Seitert / Tangian (.fn. 2) 
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compensated by an increase of social security. Otherwise the trajectories ought 

to go in "north-west" direction. 

Theoretically doubts on the Green Papers concept of llexicurity arise, 

because the decreasing job security should be compensated by social security 

guaranteed by the state. Since the state budget originates from taxpayers, the 

employees contribute to this benefit, while employers profit from the cheaper 

workforce. „Therefore, such a IIexiliiligation scenario (may turn out) to be a 

long-running indirect governmental donation to the f irms"/0 To avoid this 

effect, it is suggested by critical experts that the lower the employment status 

of the employees of a linn is. the higher contributions the employer has to pay 

to social security. Thus the responsibility for the needs of the unemployed is 

not transferred to the state but recovered by corresponding insurance 

contributions. 

So it depends on several factors whether a llexicurity policy is apt to cope 

with labour market chances. Critics especially miss a clear definition of what is 

meant by the Commission, as well as an empirical feedback to the theoretical 

assumptions of this policy. 

For my opinion the abstract idea of llexicurity is an invitation to think over 

and prove empirically the complex relations between different factors such as 

employment protection legislation, taxation and insurance systems. As often, 

the rhetoric of European community programs is rich enough to pursue the one 

aim as well as the other, for instance pursuing social inclusion as well as 

competitiveness of undertakings, development of the Community as a whole as 

well of specific regions, sustainable economic growth in the sense of ongoing 

growth as well as in the sense of saving on natural resources. In effect this 

ambiguity evokes public discussion and even political struggle, which is 

necessary for a democratic society. 

' "Tangian (fii. 23), p . 14 
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4. A FUNDAMENTAL RIGHTS APPROACH TOWARDS EUROPEAN 

LABOUR LAW 

In pari two I have tried ID outline ihe acquis communautaire of EC labour 

law. eonsisiing in directives and jurisdiction of the ECJ on the basis of the EC 

Treaty. At the summit held in Nizza in the year 2000 a European's Charta of 

Fundamental Rights had been proclaimed/1 It contains, in several chapters, 

articles about Dignity. Freedoms. Equality. Solidarity. Citizen's Rights, and 

Justice. 

This Chana is not adopted until now as law by the European institutions. 

Nevertheless the ECJ refers to it as part of the constitutional law heritage of 

Europe. Thus it is not irrelevant in the juridical intercourse. The significance of 

the Charta still grew, since it has been incorporated as Part II into the Treaty 

Establishing a Constitution for Europe in the year 2004. which presented a 

draft of a constitution.'2 In the sphere of law as well as of policy, thinking in 

terms of fundamental rights has developed amazingly. The result is that we can 

expect -and hope- that fundamental rights in a near future will be expressively 

part of the EU acquis communautaire, as they had been adopted as law before 

by the European Convention on Human Rights of the European Council and its 

Member Slates. 

A fundamental rights approach towards law. including labour law. reminds 

of the fact that law as a whole concentrates upon persons. Thinking about 

economy in the terms of fundamental rights reminds that economic 

performance is not a worth in itself, but only under the aspect of what it means 

for persons, their life and their dignity. Thus persons are respected in their role 

as consumers, as well as employees, or as employers or self-employed. 

'' O..I., C 364/10. 1 8 December 2000 
O..I., C 3 1 W 1 . 16 December 2004. In 2004 there had been added some amendments to the 

original text of the year 2000; both texts can be compared in: Uercusson (fn 12). appendix 1 
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Lcl us look aı the significance of ıhe Charia for the field of labour law. What 

is its application? Even if the Constitution would be adopted as law. it will not 

shift the competence from the Member States automatically to the Union. 

Article 51: Field of application 

]. The provisions of this Charter are addressed to the institutions, 

bodies, offices and agencies of the Union with due regard for the 

principle of subsidiary and to the Member States only when they are 

implementing Union Law 

2. This Charter does not extend the field of application of Union law 

beyond the powers of the Union or establish any new power or task 

for the Union, or modify powers and tasks defined in the other Parts 

of the Constitution." 

(European's Charta of Fundamental Rights) 

The second question concerning the Charter in the social and labour law field 

is connected with the distinction between "hard (justiciable) civil and political 

rights" and fundamental social rights as mere "soft (programmatic) rights". 

The last would only declare that the EU recognises them as a political 

objective to create proper conditions for the implementation of this category of 

rights. - The European Council at Nice decided in the year 2000 not to separate 

these two categories of rights into one chapter for (hard) civil and political 

rights and another chapter for (soft) social rights with explicit programmatic 

character. Thus the fundamental social rights tend from "soft" to "hard", and 

the ECJ will have remarkable influence on the development. 

Just to give one example of the case law of the ECJ: 

In the year 2001 a trade union of employees of broadcasting stations in the UK 

lodged a complaint about a regulation concerning paid annual leave. The 

entitlement to paid leave had been subject to a qualification period of 13 

week's employment. Such a qualification was not provided in the EC Working 
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Time Directive. The ECJ decided thai the UK Government's implementation 

of the Directive was against EC law. The Advocate General Tizzano argued in 

his advisory Opinion, that 

"the relevant statements of the Charter cannot be ignored: in particular, 

we cannot ignore its clear purpose of serving, where its provisions so 

allow, as a substantive point of reference for all those involved — Member 

States, institutions, natural and legal persons — in the Community- context. 

I consider that the Charter provides us with the most reliable and 

definitive confirmation of the fact that the right to paid annual leave 

constitutes a fundamental right" 

This was called a "worst nightmare of those who fought against the 

inclusion of fundamental social rights, including trade union rights, in the EU 

Charier"." 

" Ueicusson /C lauwae r t / Schomann. Legal prospects and legal e f fec ts of the E L Charter, in: 
Ueicusson (fn. 1 2). p. 4 6 
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Appendix 1 Minimum wages per hour in Europe 2007 

increase from 
January V1 2006 to 
January P' 2007 

7,50 € 

Luxemburg 

Irland 

Frankreich 

Niederlande 

Großbritannien I 

Belgien | 

Deutschland DGB-Forderung 

Griechenland* 

Spanien* 

Malta 

Slowenien 

Portugal* 

Tschechien 

Ungarn 

Polen 

Estland 

Slowakei 

Litauen 

Lettland 

Rumänien 

Bulgarien 

*Basis: 14 obligatory month wages 
Source: Eurostat 2(X)7. calculated by WSJ, exchance rates of January 8" 
Boeck le r impu l s 1/2007. www.hoccklcr .dc/pdf l impuIs 2HH7 HI I .pdf 

71 9,3% 

71 5,6% 

7i 3,6% 

0 % 

7» 7,6% 

71 11,4% 

7 1 1 3 , 6 % 

0 % 

71 34,3 % 

71 32,0% 

71 8,7% 

71 47,8% 

7 2 6 , 6 % 

71 12,8% 

2007 
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Appendix 2 

Flexibility-Security trajectories in the background of diagonal flexicurity 

isolines 

Strictness o f i i P L weighted on 8 employment groups, iri curidiLioriid % (=100%-1'legibility) 

Source: Seitert / Tangian (.2006): Globalization and deregulat ion. Docs f lexicur i ty protect 
atypically employed ?, WSJ Discussion paper Nr. 143, www.hoecklcr .dc/pdtyp wsi d i skp 143.pdf 
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Appendix 3 

Table 2: Growth of atypical cinploymcnt in Germany (Source: Statistisches Bundesamt 2003: 
Dundesagentur für Arbeit 2004; Rudolph 2004) 

Total Pa-f-lime work2' Fixed-term employees3. Tompora'y occncy 
work1' 

employ Number cf 
part-

Percentage 
o* lolfil Biri-

Number of fixed lorm Percentage 
of total em-

Number 
(if 

Percentage 
of total em-

ees1 ' time wcrker3 

in I 000 

pioyees employees 

in 1,000 

pioyees agency 
workers 
n 1,030 

ployees 

1991 33.887 4,736 14.0 1.883 9 5.4 
199? 33,32(1 4 763 14.3 (FXA) 3.7 

1993 32, ,'22 4,901 15.0 1,802.7 6.3 121.4 0.4 

1994 32.300 5,122 15.S 1.94S.9 3.8 136.5 0.4 
1995 32.230 5.2G1 1G.3 1.923.4 3.8 17G.2 0.5 
1996 32.189 5,340 16.6 1,953.5 6.9 177.3 0.6 
199/ 31.911 b,fcb9 M.I 2,Üö/.2 / .4 212./ 0 . / 

1993 31.878 5.684 18.5 2,143.3 7.7 252.3 0.8 
1999 32.497 6.323 19.5 2.344.1 3.3 2SG.4 0.9 
200f 3? 63ft 6 47ft 19 ft 2,2ft? ft fi.O 339 n t 0 

2001 32, ,'13 b, /98 20.8 2,2=)/.6 3.0 3b/ .3 1.1 

2002 32.469 6,£34 21.4 2,143.9 7.5 336.3 1.0 
2003 32.043 7.168 22.4 2.211.1 7.8 327.3 1.0 
2004 31.405 7,168 22,8 2,249.2 3.1 399.3 1.3 

1) excludes trainees 2) Figures foi April 

3) private sector 3lue- anc while col ar workers <1) Ficures for end June 

Source: Scitert / Tangian (.2006): Globalization and deregulation. Docs f lcxicuri ty protect 
atypically employed '!, WSJ Discussion paper Nr. 143, www .l)occklcr.dc/pdtyp wsi d iskp 143.pdf 

Note: This article lias l>een delivered as a conference l>y Prof. H. Bughaidt 

At Bcykent University in may7,2(H)7. 

4 8 Journal of Social Stionti» 1 (02), 2<H)7, W ö l 



Lmployment Relations Policy and Development ' t rends in the LL" 

REFERENCES AND FOOTNOTES 

1. Seifert / Tangian (2006): Globalization and deregulation. Does 

flexicurity protect atypically employed ?, WSI Di.scu.s.sion paper Nr. 143, 

www.boeckler.de/pdf/p wxi di.skv 143.pdf 

2. A comprehensive presentation of the acquis communitaire of the EC 

labour law is given by Roger Blanpain (2006): European Labour Law, tenth 

revised edition, Kluwer Law International, The Hague 

3. 93/104/EC, which later was replaced and amended by Directive 

2003/88/EC, O.J., L 299, 18 November 2003 

4. 96/34/EC, O.J., L145/4, 19 June 1996 

5. 97/81/EC, O.J., L 14/9, 20 January 1998 

6. 99/70/EC, O. J. ,L 175,10 July 1999 

7. 94/45/EC, OJ., L 254/65, 30 September 1994 

<S\ Schliemann (2004): Allzeit bereit. Bereitschaftsdienst und 

Arbeitsbereitschaft zwischen Europarecht, Arbeitszeitgesetz und Tari foe rt rag, 

in: Neue Zeitschrift für Arbeitsrecht, p.513 — 518 

9. For instan ce Bauer/Arnold (2006): Auf, J unk" folgt,. Mangold "-

Europarecht verdrängt deutsches Arbeitsrecht, in: Neue Juristische 

Wochenschriß, p.6 - 12 

10. For example Directive 96/34/EC: 97/81 /EC: 99/70/EC (Fn. 5-7). 

11. Bercusson, Freedom of assembly and of association, in: Bercusson 

(ed.) (2006): European Labour Law and the EU Charta of Funelamental 

Rights, Nomos, Baden-Baden, p.133 - 169 (168) 

12. Introduction, in: Bercusson (fn.12), p. 35 

13. Regent (2002): The Open Method of Co-ordination: A supranational 

form of governance? International Institute for Labour Studies, Geneva 

14. 2000/43/EC, O.J., L 180, 19 July 2000 

15. 2000/78/EC, O.J., L303, 2 December2000 

16. ECJ, 22.11.2005: Bauer/Arnold (fh.9) 

4 9 Sovynl ßiliirilcr Lfcrgisi 1 (02), 2<H>7, :!()-Sl 

http://www.boeckler.de/pdf/p


Prof. Dr. Heinz Burghardt 

17. COM (2006) 708 

IS. Green Paper, p. 3, re ferring to the Report of the European 

Employment task force, chaired by Wim Kok. 

19. Seifert / Tangian (fh.2), p.10 

20. Green Paper, p.4 

21. Green Paper, p. 7 

22. Wilthagen and Tross, cited by Tangian (2007): Flexibility — 

Flexicurity — Flexinsurance: Response to the European Commission's Green 

paperModernising Labour Law to Meet the Challanges of the 2T' Century", 

WSI-Discussion Paper Nr. J49, 

http:/A\rww.boeckler.de/pdf/p wsi diskp 149 e.pdf, p. 10 

23. Green Paper p. 10 

24. h tip ://www. mutual-learning-emphrvm ent.n et/s to ries/sto >~vR eaderS 195 

25. Green Paper p.4, fh. 7 

26. Tagian (fh. 23), p. 19 

27. Tangian (fh. 23), p. 13, 26 

2H. Tangian (fh.23), p.25 

29. Seifert / Tangian (fh. 2) 

30. Tangian (fh. 23), p. 14 

31. O../., C 364/10, 18 December 2000 

32. O.J., C 310/1, 16 December 2004. In 2004 there had been added 

some amendments to the original text of the year 2000: both texts can be 

compared in: Bercusson (fh 12), appendix 1 

33. Bercusson / Clauwaert / Schdmann, Legal prospects and legal effects 

of the EU Charter, in: Bercusson (fn.12), p. 46 

34. Basis: 14 obligatory month wages, Eurostat 2007, calculated by WSI, 

ex chance rates of January 8"' 2007 

Boeckler impuls 1/2007, wyvw.boeckler.de/pdf/impuls 2007 01 1 .pdf 

5 0 JoLirrml of Social Scioncos 1 (02), 2<H>7, :S()ol 



Lmploymcnt Relations Policy and Development ' t r ends in the L.L" 

35. Source: Seifert / Tangian (2006): Globalization and deregulation. 

Does flexicurity protect atypically employed?, WSI Discussion paper Nr. 143, 

tmw. ho eck le r. de/pdf/p wsi diskp 143.pdf 

36. Seifert / Tangian (2006): Globalization and deregulation. Does 

flexicurity protect atypically employed?, WSI Discussion paper Nr. 143, 

tmw. ho eck le r. de/pdf/p wsi diskp 143.pdf 

51 Sosyul Uiliinlcr Lfcrgisi 1 (02), 2007, :!0ol 


