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EMPLOYMENT RELATIONS POLICY AND
DEVELOPMENT TRENDS IN THE EU

Prol. Dr. Heinz BURGHARDT”

OZET

Avrupa Birligi'ne iive iilkeler, biiviiyen ekonomik aktiviteleri bir ditzen igerisinde yiriitmek
i¢in, uluslartistit politik bir yapr olusturmuslardir.

1957 de Roma'da yalmzca 6 tiye tilkenin imzaladigi kurulus anlagmasindan beri, zaman
i¢inde ve iye dlkelerin bilyirmesivle direktillerde pek ¢ok revizyon yapilmustr. Baslangigta,
Bidlik ortak bir pazar kurmay: amaglamus, gumrtik vergilerinin kaldinlmasi hedeflenmis ve
amaglar hemen hemen tamamuyla ekonomik ortaklik olmus ve acdi da Avrupa Ekonomik
Toplulugu olarak belirlenmigti. 1992 yilinda, Masstricht'te diger bir anlasma imzalandt ve
buna, Avrupa Birligi anlasmasi denildi. Bu yeni anlagmamn imzalanmasiyla siyasi bitlige
dogru dnemli bir adim atilmus oldu.

Muaasticht anlagmasi, 1997 yilinda Amsterdam anlagmasi ile revize edildi ve uye tlkelerdeki
toplum kurallanmn 2 ¢nemli alam yeniden ele alindi. Bunlardan bini, Egitim, Mesleki Egitim
ve Gerglik digeri ise, Istihdam konusuydu.

Revize edilen bu iki émemli Sosyal Politika'dan Istihdam, dye ilkelerin is hukuku
kurallannda; ¢alisma saati, ana-baba izni, yan zamanli is gibi konularda pek ¢ok yeni
direktil olugturdu Omnek olarak, calisma saatleri ile ilgili direkdil, Alman Is hukuku
kanununun 6zellikle hastanelerdeki ¢aligma saatlerinin degistirilmesine sebep olmusgtur.

ABSTRACT

The European Union Member States have created a supra-national political structure in order
(o keep pace with the growing economic activities. Since the signing of construction
agreement in 1957 by only six Member States, during (he time and the growth of the
Member States there have been a lot of amendments made in the directives. In the beginning
the Commumity aimed (0 establish a common markel, abolish customs duties and the
objectives had been almost entirely economic and ity name was European Economic
Community. In the year of 1992, another treathy had been signed in Masstricht, and was
called the treaty of European Union, and it has taken a major step [orward towards a political
Union by signing of the new treaty. The treaty ol Maastricht has been amended by the Treaty
ol Amsterdam in the year 1997 and two additional [ields of commumity policies were
amended in the Member States. The one iy called Education, Vocational Training and Youth
and the other is called Employment. Employment, this is one ol these amended social
policies, created new directives in the Employment Policies ol EU Member States such as
working time, Parental Leave, Part Time Work, Fixed Term Work and some others. As an
example the directive conceming working time has [oreed (o chance rules of German labour
law conceming working time, especially in hospitals.
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1. INTRODUCTION

National Labour Law is a “political” law in the sense that it depends on
historical and concrete characteristics ol the cconomy as well as ol the socicty
ol the state concerned. On the one hand, national labour law depends on the
prevailing sector ol the cconomy (that means the agricultural scetor, the
industrial and the service sector), or on the lact, il there are large or small
enterprises, and so on. On the other hand it 1s relevant, what traditon the trade
unions and the associations ol employers have, that means: how industrial
relations have developed, and what role the state has assumed in that arca,
especially on the social sccurity feld. All this has inlluenced the web ol
national labour law. For instancce in Germany we subdivide labour law into
cmployce-employer-relations law, collective labour law including the law ol
social partner agreements and strikes, and public labour protection law
including health and salcty regulation.

The European Community has created a supra-national political structure in
order o keep pace with the growing supranational cconomic activitics, mostly
promoting this process, and somctimes lollowing it up. The Community, as a
politcal and juridical structure, meets necessarily national labour law and has
Lo decide il the Member Siates shall retain the competence of legislation in this
scetor, or il the national law shall be harmonized, or il it only shall be tried to
co-ordinate the Member State’s policy.

In part 2T will explain which ol these three ways the Community has gone
in the past.

In part 3 T present the ideas and questions ol a recent Green Paper ol the
Commission called “Modernising Tabour Jaw to meet the challenges ol the 21%
century”.

In part 4 T «ry a Fundamental Rights Approach towards European labour

law, looking at the Charta ol Fundamental rights ol the European Union [rom
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the year 2000, which had been amended o the dralt of a Constitution lor
Europe in the year 2004.

But belore starting T want (o show you two diagrams, illustrating the varicty
ol the Jabour law and social sccurity situation within the EU. As you sce

Appendix 1 shows the minimum wages per hour in the Member States in the
year 2007 (as lar as there are Iegal provisions).and

Appendix 2 shows a planc with the two dimensions “strictness ol
Employment protection legislation “(EPL) (horizontal) and “social sccurity”
(weighted on 5 sceurity benelits, vertical).

You can sce the indicators ol 16 European countries in the ycar 2003 and
some years carlicr. For this moment let us only regard the newest indicator
from 2003. T will show you the same diagram later a sccond time, and then the
development within the last years (shown by the dynamic trajectorics) will be
considered.’

2. THE ACQUIS COMMUNITAIRE OF EC LABOUR LAW

The question il the Community or the Member States arc compctent Lo
engage in a certain licld ol policy or o adopt legislation depends (rom the
treaty cstablishing the EC. Originally signed in1957 in Rome by only six
Member States, during the time and the growth ol the EC there have been a lot
ol'amendments. Telling the history ol the EC, it sounds like a journcy through
several owns ol Europe: Maastricht — Amsterdam — Nizza and so on. Each
Name ol a town, where the treaty has been amended, reminds ol a special
¢poque ol the developing process.

In the beginning the Community aimed o cstablish a common market,
especially by the mean ol abolishing customs. The objcectives had been almost
entrely cconomic. Tts name was Europcan Economic Ceommunity®. In

Maastricht another treaty had been signed in the year 1992, called the treaty on

'Seifert 7 Tangian (2006): Globalization and dercgulation. Does flexicurity protect atypically
cmployed 2, W81 Discussion paper Nr. 143, waw boeckler de/pdt/p wsi diskp 143 pdf
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European Union. The new treaty marked a step lorward towards a political
Union. To day wreatics, the treaty cstablishing the [ European Community®, as
it is called now, and the treaty on European Union®, complement one another.
The decisive text which describes the community policics and the community
decision making process is still the wtrcaty cstablishing the Europcean
Community, until a treaty cstablishing a Constitution lor Europe will be
signed. The way the dillerent teaties exist side by side, reminds us that we
look at development transitions more than at a linal state.

The treaty ol Maastricht has been amended and consolidated by the Treaty ol
Amsterdam in the year 1997. Two additional liclds ol community policics
were amended in the EC Treaty there. The one is called [ Social policy,
cducation, vocational raining and youth® (Part three tide XI, -Text 2-), and the
other is called . Employment™ (Tide VIII, -Text 1-). Thercby the Community
had acquired some legislative competence on the lield ol labour law.” T say
»some legislatve competence®, because we have o diller as (0 whether by the
treatics there is meant an cxclusive jurisdiction or only a concurrent or parallcl
jurisdiction. The European Court ol Justice (ECT) plays an important role lor
the interpretation ol the treatics, and that means, also lor the question, how the
powers between the Community and the Member States are divided. In
general, the jurisdiction ol the Community has been limited in the year 1992
by the principle ol subsidiary (Art.5 EC Treaty):

~The Community shall act within the limits of the powers conferred
upon it by thiy Treaty and of the objectives assigned to it therein.

In areas which do not fall within its exclisive competence, the
Compnunity shall wke action, in accordance with the principle if
subsidiary, only if and in so fur as the objects of the proposed action

cannot be sufficiently achieved by the Member States and can

~ A comprehensive presentation of the acquis communitaire of the LC labour law is given by
Roger Blanpain (2006): Luropean Labour Law, tenth revised edition, Kluwer Law Intemational,
The Hague
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therefore, by reason of the scale or effects of the proposed action, be
better achieved by the Conumunity.
Any action by the Community shall not go beyond what is necessary
to achieve the objectives of this Treaty®

2.1. Social Policy (Part three, Title XI, EC Treaty)

In the ninctics ol the last century Community legislation had been adopted
on the licld ol labour Jaw mainly derived Irom the articles concerning Social
Policy (Tide XI). There had been scveral directives created concerning
Working Time (1993)°, Parental Leave (1996)*, Part-Time Work (1997)°,
Fixcd-Term-Work (1999)° and some others.

Belore the Tilde XTI was amended to the EC Treaty in Amsterdam, the
Member States without the UK had an “Agreement on Social Policy”, which
was the basis ol the Directive on European Works Councils or Procedures.’
Since the year 1998 it is extended o the UK.

LDireetive® sounds like soft law, but that 1s not true. Art. 249 ol the EC Treaty
knows lour categorics ol governing acts. Le. [ Regulation® (which has dircet
clleet for the citzens), JDircctive™, , Decision”, and , Recommendation®.

A directive ,shall be binding, as w0 the results o be achicved, upon cach
Member State o which it 18 addressced, but shall leave w the natonal
authoritics the choice ol fTorm and methods®™ (Art. 249 EC Treaty). That means
that the directive must be implemented on the level ol a Member State in order
Lo become national law. But the ECT plays a great role by interpreting the
treaty, and he decided, that under certain circumstances cven a directive is

capable ol having direet ellect.

937104/, which later was replaced and amended by Directive 2003/88/LC, QL)L L 299, 18
November 2(03

1 9a/34/LC, ., L 145/4, 19 June 1996

TR ILC, O, L 1449, 20 January 1998

509 LC, O, L 175, 10 July 1999

TO445LC, 0L, L 234/65, 30 September 1994

34 Journal of Social Scicnees 1 (02), 2007, 3U-31



Lmployment Relations Policy and Development “Trends in the LU

As an example the dircctive concerning working time has lorced Lo chance
rules ol German labour law concerning working time. especially in hospita]s.g
Sometimes onc can hear complaints that Europcan law removes German
labour law.”

Tide XI (Social policy...) has introduced the Social Dialoguc®, which
contains an additional way ol creating law through collective bargaining by the
social parters (Art. 138, 139 EC Treaty). It is possible that their agreements
arc translormed into dirccdves by a Council decision.'” On the background of
German collective labour law this sounds lamiliar, but (rom other national
conveniences in labour law it may sound ,revolutionary*."

2.2. Emplovment (Part three, Title VIII, EC Treatry)

The mentioned directives (ollow more or less the idea ol creating minimum
standards. In recent times the European Employment Strategy, basced on Tille
VIIT (Employment), plays an cven greater role in EC labour law regulation.
The Employment Guidelines ol Helsinki [rom the year 2000 have posited lour
pillars ol the Europcan Employment Swategy (EES): [ cmployability®,
wentreprencurship®, Ladaptability® and cqual opportunitics®.

Brian Bercussion ol the European Trade Union Institute in Brussels is
speaking ol a ,paradigma shilt in EC labour law*."” That mcans that the
cmphasis is laid upon the policy process more than upon the process ol
adopting and harmonising legislation. This political process is called the
“Open Method of Co-ordination®, and is presumed o be a supranational [orm

ol governance.' Tt does not include a procedure like the ,social dialoguc

* Sehliemann (2004): Allzeit bereit. Bereitschaftscienst und Arbeitshercitschaft zwischen
Luroparccht, Arbeitszeitgesetz und ‘larifvertrag. in: Neue Zeitschiitt tile Arbeitsrecht, p.513 - 518
* L'or instance Bauer/ Arnold (2006): Auf . Junk™ folat Mangold* — Luroparccht verdringt
deutsches Arbeitsrecht, in: Neue Juristische Wochenschrift, p.6 - 12

™ Lor example Dircetive 96/34/LC; 97/8 1/LC; 99/20/LC (I'n. 5 - 7).

" Bercusson, Frecdom of assambly and of association. in: Bercusson (ed.) (2006): Luropean
Labour Law and the LU Charta of I'undamental Rights, Nomos. Baden-Baden, p.133 — 169 (168)
" Introduction, in: Bercusson (fn.12) p. 35

¥ Regent (2002): The Open Method of Co-ordination: A supranational torm of govemance?
Intemational Institute for Labour Studics, Geneva
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which is provided in Tile XI. but this method has the advantage, that labour

law regulation is not [urther regarded as an isolated (icld ol policy, but is scen

init’s interdependence with employment policy

2.3. Principles, especially Art. 13 (Part one, EC Treaty)

Recently Art.13 was amended amidst the introducing principles ol the treaty.
“Without prejudice to the other provisions of this Treaty and within the
lirits of the powers conferred by it upon the Compnumnity, the Council,
acting unanimouslty on a proposal from the Commission and after
consulting the European Parliament, may take appropriate action to
combat discrimination based on sex, ractal or ethric origim, religion or
belief, disability, age or sexual orientation...”

In regard ol this article in the year 2000, the Community adopted a dircetive
implementing the principle ol equal treatment between persons irrespective ol
racial or cthnic 01'1'gin.'|4 This dircctive also contains labour law, because it
provides protection against such discrimination in the (icld ol employment and
occupation. In the same year there [ollowed a sccond directive cstablishing a
general [ramework lor cqual treatment in employment and occupau'on.'sJ ust
Lo give an cxample ol the relevance ol this dircctive for the German labour
law: One rule ol a German law lor part-time and lixed-term work allowed the
limiting ol appointments ol employees elder than 52 years without any special
recason. The European Court ol Justice (ECJ) has judged that this rule violates
dirccive 2000/78/EC, because clder people are discriminated. The ECJT

decided that German courts should not apply this rule.'®

Y0A3/LC, 0., L 180, 19 Jaly 2000
F2000/78/LC, 0.1, L 303, 2 December 2000
15 1), 22,1 1.2005; Bauer/ Amold (fn.9)
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3. THE GREEN PAPER: MODERNISING LABOUR LAW T(O MEET
THE CHALLENGES OF THE 21°" CENTURY

In part two T tried to give an impression ol the o-days substantial acquis
communautaire ol common Europcan labour law. My approach has been
typically juristic, looking at il the EC Treaty had conlerred legislative
competence on the lield ol labour law o the community, and T have scarched
Lo sce il this competence has been usced lor adopting EC law in the past. But
the Community decision-making process can hardly be understood with
traditional juristic concepts in one’s mind. Having swudicd law in Germany in
the post-war arca, and not being acquainted with a common-law-tradition, T'm
accustomed Lo look lor clear, strictly written competences and the hicrarchy ol
legal sources. Opposite o this way ol thinking, the Europcan Community
decision process is revealed (o be a web ol political and juridical means, ol
hard and solt law. In general the EC Treaty recognizes the sovercignty ol the
Member States in the ficld ol social policy (including labour law).
Nevertheless the Community institutions and cspecially the Commission start
political initiatives in this icld, which in lact may have great inlluence upon
the political and legal chances in the member states.

Such an initiative is the Green Paper ,Modernising labour law 10 meet the
challenges ol the 21% cenwury®, which was published in November 22" of the
ycar 2006." The Member States, social partners and other stakeholders had
been asked (o study this paper and (o send back answers until the end ol March
2007. Alterwards a lollow-up-Commission Communication in Junc 2007 will
be published. The objective is o outline a set ol common principles in lavour
ol a ,Mexicurity*-approach by the end of 2007. Member States shall be helped

Lo steer a relorm process ol their national labour law.

TCOM (2006) 708
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At the Lisbon summit of 2000 the EU had alrcady relerred 0 a concept ol
lexicurity, and since a mecting in Villach in January 2006 this is a top theme
in the European Commission. But what doces it mean?

In the old member states ol the EC between the sixties untl the cighties it
had been usual that workers had been employed lull-time and without any
lixed term ol their contract. Additional Lo this typical employment relation,
cmployment protection legislation had been developed. For instance in
Germany dismissals arc only allowed in certain cascs, the conditions ol which
must be proved by the employer. In most cases employees agree with the
dismissal, il the labour courts proposc a scverance pay, which scems
sullicienty high to them. This labour law reglementation is completed by a
social uncmployment insurance scheme.

Since about 15 or 20 years one can obscrve what in Germany is called the
Jdestruction ol the standard  contractual moedel”. While  uncmployment
increases, a growing number ol cmployees are working part-time,  within
lixed-term contracts, they are hired temporarily by employment agencics, or
they are inltormally employed. A report o the European Council [rom 2003
lcars that the labour market may split into ,permanently employed insiders®
and ,outsiders®, including those uncmployed and detached [rom the labour
market, as well as those precariously and informally employed®. 18 .As you sce

Appendix 3 shows the growth ol atypical employment in Germany between
1991 and 2004, cspecially ol part-time work, lixed-term-work and agency
work'®

The Green Paper analysis this development as the result ol a L clear delicit
between the existing legal and contractual [ramework, on the onc hand, and the

realitics ol the world ol work on the other®.20 The ,realitics ol the world of

" Green Paper, p.3, referdng to the Report of the Luropean Lmployment task force, chaired by
Wim Kok.

¥ Seitert £ Tangian (fn.2), p.10

* Green Paper, p.4
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work” arc described as the growing nccessity ol higher competitiveness ol
undertakings, combined with higher productivity, duc o the cconomic
globalisation, as well as a signilicant growth ol the scrvices scetor. Non-
standard contracts shall cnable business w0 respond swillly o changing
consumer trends, cvolving technologics and new opportunitics [or attracting
and relaining a more diverse worklorce through better job matching between
demand and supply“.”’ According o this view the Green Paper [cars hat
cmployers in the near luture will increasingly recourse o alternative forms ol
cmployment, il standard employment contracts arc not adapted w0 what arc
called the new cconomic necessides.

Following the analysis ol the Green Paper, there will be no other way o
promote competitiveness ol European cconomy than accepting a process ol
increasing lexibility ol Jabour markets as wcll as ol labour relatons. This
exibility means lower job sccurity and lower social sccurity lor working
people. Following this way, the paper prognosticates on the other hand a beuer
cconomical performance and less uncmployment. There is a shilt promiscd
[rom job sccurity owards employment sccurity. The policy ol lexicurity aims
o compensate decreasing job sceurity, which accompanics this shilt, by
increasing  social  security. Mere  [lexibility shall be  wranslormed  into
SFlexicurity®™.

In the words ol a usual deliniton, Texicurity means

& policy strategy that attempts, synchronically and i a deliberate way,
to enhance the flexibility of labour markets, work organization and labour
relations on the one hand, and to enhance security —employment security
and social security- notably for weak groups in and outside the labour

market on the other hand*?

2 Green Paper, p7

22 Wilthugen und ‘Tross, cited by Tangian (2007): Plexibility - Flexicwity - Plexinswunee: Response o this
Liwropeun Cormmssion’s Groen paper , Modernising Labouwr Luw w Meet the Challanges of the 219 Century ™,
WS-Dhscussion Pupser N 149, hup v ww boecklerdo/pdlfp wa diskp 149 ¢ pdfl, p. 10
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In part (wo T have mentioned that the European Employment Swrategy
influences the development ol European labour law. The Green Paper
continucs this interference between employment policy and labour law
reglementations.

Giving an cxample what can allord ., [lexicurity®, the green paper relers (o an
Austrian law lrom the ycar 2002 (Ablertigungsgesetz). In the past in case ol
dismissals the workers could receive a scverance pay [rom their lormer
cmployer. The amount depended on the time the employment had lasted. I
cmployees had changed their working place by their own, they lost the right to
receive such a severance pay. Now the  Ablertigungsgesetz™ allow workers o
leave their working place without loosing the right o severance pay, becausce it
is paid not by the single employer, but by an insurance (o which all cmployers
at natonal level conribute. At the same dme, il in an cconomic crisis a lirm
has o dismiss a lot ol workers, the costs ol severance payments do not threaten
the lirm‘s existence.™

In December 2006 there was an cxpert mecting discussing this Austrian
example ol [lexicurity. Mr. Hakan Ercan lrom the Middle East Technical
University commented this example on the institutional and legal background
in Turkey. T learned that labour market regulations and employment policics
had been one ol the most important arcas lor Turkey in the adopting ol the EU
acquis, and that a new Labour Act Nr. 4857 had been put into ellect, including
a Job Sceurity Act, in the year 2003, So the conllict between an economically
argumentation in lavour ol labour [lexibility on the one side and the worker’s
need lor job security on the other is lamiliar in the political arca in Turkey, as
well as the concept ol llexicurity. — Obviously severance pay regulations play
an important role in labour regulation in Turkey, and Mr. Ercan remarks, that

Turkey has ,onc ol the more gencrous and rigid implantations ol this

= Green Paper p.10)
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inllexibility and job sccurity institution on paper®. He pleads lor a similar
system as has been introduced in Austria.”

In the controversial discussion of this [lexicurity-paper, as lar as T have seen,
there is consensus that the structural chance ol labour market is a great
challenge to policy. In the political arena labour law policy plays only one role
besides other policies. The Green Paper itsell recognises that a review ol the
tax wedge may also be needed o lacilitate job creation, cspecially lor low

113

wage employment™.” Morce general there are proposed interactions between
labour law legislation, axation and insurance clements.™

Also the constrainment ol the openness ol linancial markets is proposcd by
critical voices.”’

Besides this necessary enlargement ol the viewpoint the discussion partners
agree with the abstract idea ol [lexicurity as a compensation ol the relaxation
ol labour protection by advances in social and employment sceurity. The
critical voices point at the lact that ,contrary o the theorctical opinions and
politcal promiscs, the current deregulation ol European labour markets is not
adcquately compensated by improvements in social sceurity. Flexibilization
resulted in an increase ol uncmployment and in a disproportional growth ol the
number ol atypically employed..The average employment status in the socicty
decreases, on the average disqualilying employees [rom social sccurity
benelits, even in the background ol some institutional 1'mprov1'.<;au'0n.<;“.28

Hartmut Seilert and Andranik Tangian arc engaged in monitoring cllects ol
(Texicurity policics in Europe.™ Appendix 2 shows the results ol their
investigation. The dynamic trajectorics arc indicating that within the last years

the decrease ol the employment protection law in none ol the 16 countries was

* hitp:Aaraw. mutual -learnin g cmploviment.oct/storics/storyReaders 193
* Green Paper p.d, .7

*Tagian (fn. 23), p.19

T langian (fn. 23), p.13. 26

Frangian (1n.23), p.25

* Scifert £ Tangian (fn. 2)
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compensated by an increase ol social security. Otherwise the trajectories ought
Lo go in “north-west” dircction.

Theoretically doubts on the Green Papers concept ol (lexicurity arise,
because the deercasing job sceurity should be compensated by social sceurity
guarantced by the state. Since the state budgel originates [rom taxpaycrs, the
cmployees contribute o this benelit, while employers prolit [rom the cheaper
worklorce. ;Therelore, such a flexibilization scenario (may turn out) Lo be a
long-running indircet governmental donation o the [frms*.™ To avoid this
cllect, it is suggested by critcal experts that the Jower the employment status
ol the employcees ol a lirm is, the higher contributions the employer has o pay
Lo social sceurity. Thus the responsibility lor the needs ol the unemployed is
not translerred o the state but recovered by corresponding  insurance
contributions.

So it depends on several lactors whether a lexicurity policy is apt Lo cope
with labour market chances. Critics cspecially miss a clear delinition ol what is
meant by the Commission, as well as an empirical leedback o the theoretical
assumptions ol this policy.

For my opinion the abstract idea ol [lexicurity is an invitation to think over
and prove empirically the complex relations between dillerent lactors such as
cmployment protection legislation, taxation and insurance systems. As ollen,
the rhetoric of European community programs is rich enough o pursuc the onc
aim as wecll as the other, lor instance pursuing social inclusion as well as
competitiveness ol undertakings, development ol the Community as a whole as
well ol specilic regions, sustainable cconomic growth in the sense ol ongoing
growth as well as in the sense ol saving on natural resources. In cllect this
ambiguity cvokes public discussion and cven political struggle, which is

necessary lor a democratic socicty.

®langian (fn. 23), p.14
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4. A FUNDAMENTAL RIGHTS APPROACH TOWARDS EUROPEAN
LABOURLAW

In part two T have tried to outline the acquis communautaire of EC labour
law, consisting in dircctives and jurisdiction ol the ECJ on the basis ol the EC
Treaty. At the summit held in Nizza in the year 2000 a European’s Charta ol
Fundamental Rights had been proc]aimcd.l' It contains, in scveral chaplers,
articles about Dignity, Freedoms, Equality, Solidarity, Citizen’s Rights, and
Justice.

This Chana is not adopted until now as law by the European institutions.
Nevertheless the ECT relers Lo it as part ol the constitutional law heritage ol
Europe. Thus it is not irrelevant in the juridical intercourse. The signilicance ol
the Charta still grew, since it has been incorporated as Part IT into the Treaty
Establishing a Constitution lor Europe in the year 2004, which presented a
dralt of a constitution.” In the sphere ol law as well as ol policy, thinking in
terms ol lundamental rights has developed amazingly. The result is that we can
expect —and hope- that [undamental rights in a near luture will be expressively
part ol the EU acquis communautaire, as they had been adopied as law belore
by the European Convention on Human Rights ol the European Council and its
Member States.

A lundamental rights approach towards law, including labour law, reminds
ol the fact that law as a whole concentrates upon persons. Thinking about
cconomy in the terms ol lundamental rights reminds that  cconomic
perlormance is not a worth in itsell, but only under the aspect ol what it means
lor persons, their lile and their dignity. Thus persons are respected in their role

as consumers, as well as cmployces, or as cmployers or scll-cmployed.

M., € 364710, 18 December 2000

0L, C 3100, 16 December 2004, In 2004 there had been added some amendments to the

original text of the year 2000); both texts can be compared in: Bercusson (fn 12), appendix |
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Let us look at the signilicance ol the Charta lor the icld ol Jabour law. What
is itz application? Even il the Constitution would be adopted as law, it will not

shilt the competence [rom the Member States automatically to the Union.

“Article 51: Field of application

1. The provisions of this Charter are addressed to the institutions,
bodies, offices and agencies of the Union with due regard for the
principle of subsidiary and to the Member States only when they are
implementing Union Law. . ...

2. This Charter does not extend the field of application of Union law
beyond the powers of the Union or establish any new power or task
for the Union, or modify powers and tasks defined i the other Parts
of the Constitution.”

{ Exropear’s Charta of Fundamental Rights)

The sccond question concerning the Charter in the social and labour law licld
is connected with the distinction between “hard (justiciable) civil and political
rights” and lundamental social rights as mere “soll (programmatic) rights™.
The last would only declare that the EU recognises them as a political
objective Lo create proper conditions lor the implementation ol this category ol
rights. - The European Council at Nice decided in the year 2000 not Lo scparate
these two categories ol rights into one chapter lor thard) civil and political
rights and another chapter lor (soll) social rights with explicit programmatic
character. Thus the lundamental social rights tend [rom “soli” w “hard”, and
the ECT will have remarkable influence on the development.

Just o give one example ol the case law ol the ECT:

In the year 2001 a trade union ol employees ol broadcasting stations in the UK
lodged a complaint about a regulation concerning paid annual leave. The
entitlement o paid leave had been subject o a qualilication period ol 13

week’s employment. Such a qualilication was not provided m the EC Working
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Time Directive. The ECT decided that the UK Government’s implementation

ol the Dircctive was against EC law. The Advocate General Tizzano argucd in

his advisory Opinion, that
“the relevant statements of the Charter cannot be ignored: in particular,
we cannot ignore ity clear purpose of serving, where ity provisions s
allow, as a substantive point of reference for dall those involved — Member
States, instinstions, natural and legal persons — in the Community context,
I consider that the Charter provides us with the most reliable and
definitive confirmation of the fact that the right to paid annual leave
constitutes a fundamental right”

This was called a “worst nightmare ol those who lought against the
inclusion ol [undamental social rights, including trade union rights, in the EU

Charter”.”

* Bercusson / Clauwacrt / Schomann, Legal prospects and legal effects of the LU Charter, in:
Bercusson (fn.12). p. 46
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Appendix 1 Minimum wages per hour in Europe 2007

increase from
Tanuary 1% 2006 to
January 1% 2007

Lusermburg 2 45%
Irland 7 85%
T 7
Niederande A 57%
GreBbritannien A 82%
Belgien 2

Deutschland _DGB-Forderung 750€ |
ariechenland® ([ NEGEG 1.2:2< |
Spanien® | EED A 56%
Malta [ EnS A 36%
Slowenien [ 3.02¢ > 0%
Portugal* [ PED A 6%

3.0%

1.9%

9,3%

Tschechien [ 1.78¢ A 1A%
Ungarn - 1,50€ A 13,6%
Polen | BRI > 0%
Estland [ REED A343%
Slowakei [ REPE A 32,0%
Litauen B 1.00¢ A 87%
Lettland B o.00¢ A 478%
Rumanien [} o.68¢ A 26,6%
Bulgarien B oss¢ A 12.8%

*Basis: 14 obligatory month wages
Source: Lurostat 2007, calculated by WS, exchance rates of January 4% 2007
Boeckler impuls 172007, wanw. boeckler.de/pdffimpuls 2007 01 1.pdf
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Appendix 2
Flexibility-Sceurity trajectorics in the background ol diagonal (lexicurity

isolincs

T T T T T T T
Lilesicurity ’ - Inflex-gceurity

85 : ‘ L SE-03" :
' ' o KLe90-
, , NL-03™ v &
FI95
s RS EREE NO-23

NO-03
DK-03" PRS0 |

i ) PEGG AN ;
70 CH.96E-03PE Y .
' . CH-03 rnong ,
S
PR N DL
RS
DL-03
AT-95

PL-00 FR ‘
- AT:03 : .

Pr0a"

N -
TR-03 ™,

Socidl securily weighted on 5 securily benelils and 8 employmeot groups, o cendiional %

%, - N B ‘ [i5-30
. i N NG ESH03 T TR e e
ST L L R T S U b
,,\ 2 ..,\.% ‘\\ ‘\\“.‘ ‘ - P'l‘-i_l?'.—”
LS ' ‘ oot Tt X, 00797
35— ™ i CZ-03 \ : i
- .\Flcx-insc\curit} RN Inflex-ingcenrity
N (- [ i "% N i ™ o |

20 . 25 30 35 40 43 50 a5 6 63
Striclness of LPL weighted on 8 crploymicnl groups, i condilivnal % E100%-1exability)

Source: Scifert / Tangian (2006) Globalization and dercgulation. Docs flexicurity protect
atypically crployed 2, W81 Discussion paper Nr. 143, wanw.bocckler.de/pdtfp wsi_cliskp 143.pdf
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Appendix 3

Table 2: Growth of atypical employment in Germany (Scurce: Statistisches Bundesamt 2003
Bundesagentur tlir Arbeit 2004: Rudolph 2004)

Total Part-lime vrork® Fixed-term employees® Tcmpi\rlgl'{‘?gcncy
cmploy | Number cf | Pereentage |Numocer of fixedterm  Percentage  Number | Percentage
part- of total em- of ‘ofal em- af of total em-
ees"time werkers ployees emgloyess ployees  agency oloyees
WOTKETS
in1.000 in 1,000 n 1,000

1991 33,887 4,736 140 18839 5.4

1992 33,320y 4 763 143 (FXA) 8.7

1993 32,722 4001 15.0 1,802.¢/ 3.3 121.4 u.4
1994 32,3000 5,122 169 1.945.9 5.8 126.5 0.4
1995 32.2300 5.261 16.3 1.928.4 5.8 176.2 0.5
1996 32,189 5,220 166 1,956.5 5.9 177.9 0.6
1997 31,917 5659 17.7 2,06/.2 /.4 212./ a.7
1998 31,878 5684 18.5 2,149.3 T 252.9 0.3
1999 32497 6.323 19.5 2.344.1 8.3 280.4 0.9
20000 32,638 6478 198 22323 3.0 339.0 1.0
2001 32.743 6./98 20.8 2,29/.6 8.0 357.3 1.1
2002 32,469 634 214 2,148.9 7.5 326.3 1.0
2003 32.043 7.168 224 22111 7.8 327.3 1.0
2004, 31.405 7.168 228 2,249.2 31 3¢9.8 1.3

: 1) excludes lrainees 2) Figures for April

3) privete sector dlue- anc white-col'ar werkers 1) Figures for end June

Source: Scifert / Tangian (2006) Globalization and dercgulation. Docs flexicurity protect
atypically croployed 2, W81 Discussion paper Nr. 143, wanw.bocckler.de/pdffp wsi cliskp 143 .pdf

Note: This article has been delivered as a conference by Prot. H. Bughardt

At Beykent University in may?2.2007.
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