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6762 sayili miilga Tiirk Ticaret Kanununa 2004 yilinda eklenen bir hiikiim uyarinca
“Denizcilik Ihtisas Mahkemesi” (“DIM”) kurulmustur. DIM’nin gorev alaninin
belirlenmesinde sayisiz sorun ¢ikmistir. Bu sorunlarin giderilmesi amaciyla 6102 sayilt
Tiirk Ticaret Kanununda yeni bir diizenleme yapilmistir. Ne var ki uygulamada

sorunlarin siirdiigii goriilmektedir. Bu bildiride sorunlu alanlara 6rnekler verilmis ve
Kanunda yer verilen ¢6ziim bir kez daha vurgulanmustir.
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ABSTRACT

A “Specialised Maritime Court” (“SMC”) was established in 2004 by way of addition of
a provision to the repealed Turkish Commercial Code numbered 6762. Countless
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problems have arisen in determining the jurisdiction of the SMC. In order to solve these
problems, a new provision was introduced in the Turkish Commercial Code numbered
6102. However, it is noted that the problems continue in practice. This paper gives
examples of the problem areas and emphasises the solution in the Code.

Keywords: *Specialised Maritime Court eJurisdiction *Maritime Claims

GIRIS

6762 sayili miilga Tiirk Ticaret Kanununun' (“mTTK") 4’iincii maddesine 5136
sayilh Kanun? (“5136 sayilh Kanun”) uyarinca eklenen iigiincii fikraya
dayamlarak “Denizcilik Ihtisas Mahkemesi” (“DIM”) kurulmustur. DIM’nin
yarg1 yetkisine iliskin olarak uygulamada ¢ok sayida sorun dogmustur. Bunun
lizerine 6102 sayili yiiriirlikkteki Tiirk Ticaret Kanununun® (“TTK”) 5’inci
maddesinin ikinci fikrasinin ikinci ciimlesinde yeni bir diizenlemeye gidilmistir.
Ancak bu diizenleme kapsaminda da sorunlarin siirmekte oldugu goriilmektedir.

Bu bildiride, giincel yargi kararlari 1s1g1nda bazi sorunlarin ortaya konulmasi ve
¢Oziim yolunun bir kez daha agiklanmasi amaglanmistir.

I. DENIZCILIiK iIHTiSAS MAHKEMESININ KURULUSU

DIM, 5136 sayih Kanunun 1’inci maddesi uyarnca mTTK’nm 4’iincii
maddesine eklenen ligiincii fikra uyarinca kurulmustur®. Resmi gerekgede,
Ozetle, denizcilik alaninda dogan uyusmazliklarin siiratle ve “adalete, deniz orf
ve ddetlerine uygun ve en dogru sekilde” sonuglandirilabilmesi i¢in bu adimin
atildig1 bildirilmistir’. Bu amag¢ dogrultusunda, o donemde faaliyet gosteren

I (Miilga) Tiirk Ticaret Kanunu, Kanun Numarasi: 6762, Kabul Tarihi: 29.06.1956, RG

09.07.1956/9353; ¢ok sayida degisiklikten sonraki ve ilga edilmeden 6nceki son giincel metni

igin bakmiz (“bkz.”) drnegin (“6rn.”) Unal Tekinalp ve Ersin Camoglu, A¢tklamali, Notlu ve

Karsulastirmal Tiirk Ticaret Kanunu ve Ticari Mevzuat (B. 12, Vedat Kitap¢ilik 2010).

Tirk Ticaret Kanununun Bazi Maddelerinin Degistirilmesi Hakkinda Kanun, Kanun

Numarasi: 5136, Kabul Tarihi: 20.04.2004, RG 24.04.2004/25446. Bu Kanunun hazirlik

stireci, Ulastirma Bakanlig1 Gerekgesi, Hiikiimet Tasarisi, TBMM Komisyonlarinin Raporlart

ve Genel Kurul goriismeleri i¢in bkz. Duygu Damar, ‘Deniz Ticareti Hukukunda Yasama

Caligmalar1 (20 Nisan 2004 tarihli Kanun ve 1996 LLMC Protokolii)’ (2002) (Deniz Hukuku

Dernegi tarafindan yayimlanan) Deniz Hukuku Dergisi 6-7(1-4) 111.

3 Tirk Ticaret Kanunu, Kanun Numaras:: 6102, Kabul Tarihi: 13.01.2011, RG
14.02.2011/27846; giincel metin igin bkz. <www.mevzuat.gov.tr>.

4 Bkz. Kerim Atamer, Deniz Ticareti Hukuku, Cilt: I (B. 1, On iki Levha Yayincilik 2017) kenar
not (“kn.”) 958 (Deniz Ticareti I).

Gerekgenin tamami igin bkz. Atamer, Deniz Ticareti I, kn. 961.
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Hakimler ve Savcilar Yiiksek Kurulu tarafindan DIM’nin yargi alam
belirlenmistir®.

DIM igin mTTK’nin 4’{incii maddesinin iigiincii fikrasinda getirilen gorev alani,
“bu Kanunun Dordiincii Kitabinda yer alan deniz ticaretine iliskin ihtilaflar”
olarak agiklanmigtir. Bu anlatimdaki bozukluk’ bir yana, diizenlemedeki en
onemli aksaklik, mTTK’nin diger Kitaplarinda Ongériilen diizenlemelerin
(6zellikle de Besinci Kitabinda yer alan deniz sigortalarina iliskin kurallarin) ve
diger denizcilik mevzuatina tabi olan uyusmazliklarin kapsam dig1 birakilmig
olmasidir®. Bu sebeple, DIM’nin gérev alani hususunda Yargitay’m cesitli
Daireleri arasinda esashi goriis ayriliklar1 dogmustur’. Tiim bu gelismeler
cergevesinde, hiikiim ayrintili bir sekilde elestirilmistir'®,

II. TTK UYARINCA REFORM

1. Hazirhk Siireci

Yeni diizenlemenin uygulamaya getirdigi sorunlar kisa siire i¢inde sayisiz
yakinmaya yol agmistir. Bunun {lizerine, TTK nin hazirlik ¢aligmalarini yiiriiten
Komisyon'! sorunu ele almistir'>. Komisyon, cesitli Sivil Toplum ve Meslek
Kuruluglari tarafindan ayri ayri bildirilen yakimmalari ve ¢6ziim isteklerini
degerlendirmistir. Kapsamli bir gériisme siirecinin sonunda da ¢dziim yolu
iizerinde uzlagma saglanmustir.

2. Kural ve Resmi Gerekge

Bu uzlagma ¢ergevesinde hiikiim yeniden kaleme alinmig ve TTK Taslaginin
5’inci maddesinin ikinci fikrasinin ikinci climlesine islenmistir. Bu hiikiim, TTK
Tasarisinda, TBMM Adalet Komisyonunda ve Genel Kurulda bir degisiklige
ugramadan aynen sOyle kabul edilmistir:

¢ Bkz. Atamer, Deniz Ticareti I, kn. 967.

7 Kanun, “ihtilaflarin yer aldig1”
yer aldig1” bir kaynaktir.

8 Bkz. Atamer, Deniz Ticareti I, kn. 971-973.

Bu konuda ¢ok ayrintili bilgi ve yargi karar1 i¢in bkz. Atamer, Deniz Ticareti I, kn. 991-1010.

10 Bkz. Atamer, Deniz Ticareti I, kn. 969-990.

Bu Komisyon hakkinda ayrintili bilgi i¢in bkz. Atamer, Deniz Ticareti I, kn. 778 ve devami
(“vdm.”).

12 Bu siire¢ hakkinda bkz. Atamer, Deniz Ticareti I, kn. 1015- 1021.

bir kaynak degildir; “ihtilaflarin ¢6ziimiine yonelik kurallarin
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“Bir yerde ticaret davalarina bakan birden ¢ok asliye ticaret mahkemesi
varsa, is durumunun gerekli kildig1 yerlerde Hakimler ve Savcilar Yiiksek
Kurulunca, asliye ticaret mahkemelerinden biri veya birka¢i miinhasiran
bu Kanundan ve diger kanunlardan dogan deniz ticaretine ve deniz
sigortalarina iliskin hukuk davalarina bakmakla gérevlendirilebilir.”

Bu hiikme iliskin resmi gerekgede'® aynen su agiklamaya yer verilmistir:

“(...) Tasar1, bir yerde ticaret davalarina bakan birden ¢ok asliye ticaret
mahkemesi varsa, bunlardan birinin veya bir kaginin Tasaridan ve diger
kanunlardan dogan deniz ticaretine ve deniz sigortasina iliskin hukuk
davalarina bakmakla gorevlendirileceklerini hitkme baglamistir. Boyle bir
gorevlendirme yapilmissa, o mahkeme veya mahkemeler baska hicbir
ticari davaya bakmayacak, miinhasiran deniz ticareti ve deniz sigortasi ile
ilgili davalar1 gorecektir. 6762 sayili Kanunun aksine, “Dérdiincii Kitap”
yerine “bu Kanundan ve diger kanunlardan dogan” denilerek s6z konusu
mahkemenin bakacagi isler alani amaca uygun olarak genisletilmistir.
Nitekim Limanlar Kanunu, Cevre Kanunu gibi ¢ok sayida bagka kanunda
da deniz ticaretine iligkin diizenlemeler bulunmaktadir; bu hiikiimlerden
dogan davalara da ayni mahkemelere bakilmasi mahkemenin gergek
anlamda uzmanlagsmasimi saglayacagi gibi, tek bir olaydan dogan ¢esitli
uyusmazliklarin (6rnegin ¢atma, deniz kirliligi, enkaz kaldirma, sigorta)
farkli mahkemelerde goriilmesi gibi amaca aykir1 bir sonucu da dnlemis
olacaktir”.

Boylece, dnceki diizenlemenin ortaya ¢ikarttigi sorunlarin, tiim ilgili paydaslarin
uzlasan iradesi dogrultusunda ¢6ziimii yoluna gidilmistir. Yeni hiikiim uyarinca
uzman mahkeme, bir Asliye Ticaret Mahkemesi (“ATM”) Dairesi olarak
belirlenecektir'®. Boylece uzman olarak gorevlendirilen ATM, yalmizca TTK nin
belli bir Kitabindan dogan uyusmazliklara degil, deniz ticareti ve deniz
sigortalar1 alaninda ortaya g¢ikabilecek tiim hukuk davalarina bakacaktir.
Dolayisiyla; bir yandan gercek anlamda bir uzmanlik saglanacak ve diger yandan
da gemilere iliskin davalarm g¢esitli mahkemelere dagilmasi 6nlenmis olacaktir.

13 Tiirkiye Biiyiik Millet Meclisi (“TBMM”) Dénem: 23, Yasama Yili: 2, Sira Sayisi: 96, 73-74
(Gerekge Madde 5).

14 Bu mahkeme hakkinda bkz. Baki Kuru, Medeni Usul Hukuku, El Kitabi, Cilt 1, (B. 1, Yetkin
Yayinlart 2020) 71 (b), 140 (4), 238 (B); Hakan Pekcanitez, Oguz Atalay ve Muhammet
Ozekes, Medeni Usil Hukuku, Ders Kitabi (B. 12, On Iki Levha Yayincilik 2024) kn. 156; Ali
Cem Budak ve Varol Karaaslan, Medeni Usul Hukuku (B. 8, Filiz Kitabevi 2024) 52 (kn. 12);
L. Sanal Gorgiin, Levent Borii ve Mehmet Kodakoglu, Medeni Usil Hukuku (B. 13, Yetkin
Yayinlar1 2024) 35. Genel olarak ATM hakkinda bkz. Ramazan Arslan, Ejder Yilmaz, Sema
Taspinar Ayvaz ve Emel Hanagasi, Medeni Usul Hukuku (B. 10, Yetkin Yayinlar1 2024) 209
(IN); Siiha Tanr1ver, Medeni Usiil Hukuku, Cilt I: Temel Kavramlar ve Ilk Derece Yargilamast
(B. 6, Yetkin Yaymnlar1 2024) 164 (1); Murat Atali, Ibrahim Ermenek ve Ersin Erdogan,
Medeni Usil Hukuku (B. 7, Yetkin Yaymlar: 2024) 148 (b).
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3. Yeni Gorevlendirme

TTK’nin kabuliiyle birlikte uzman mahkemenin gorevlendirilmesine yonelik
olarak art arda tasarruflarda bulunulmustur'®. Sonug olarak, Istanbul’da 17. ve
[zmir’de 5. ATM, TTK’nin 5’inci maddesinin ikinci fikrasimm ikinci ciimlesi
uyarinca gorevlendirilmistir.

4. Yeni Kuralin Anlami

Yeni diizenlemede uzman mahkemenin gorev alanini belirleyen “deniz ticaretine
ve deniz sigortasma iligkin hukuk davalar’” ibaresinin anlamini da
somutlastirmak gerekmektedir'®. Nitekim TTK bu agidan gegerli olan kurallari
agikca bildirmistir.

Gergekten de, TTK’nin 4’iincii maddesinin birinci fikrasinin ilgili kismi aynen
sOyledir:

“(...) taraflarin tacir olup olmadiklarma bakilmaksizin;

a) Bu Kanunda,

(...) ongoriilen hususlardan dogan hukuk davalari (...) ticari dava (...)
saytlir.”

Bu kural uyarinca “ticari dava”larda goreve iligskin olarak kabul edilen temel
hiikiim, 5’inci maddenin birinci fikrasinda aynen sdyle diizenlenmistir:

“(...) asliye ticaret mahkemesi tiim ticari davalara bakmakla gorevlidir.”

Dolayisiyla, 4’tincii maddenin birinci fikrasinin (a) bendi uyarinca “Bu Kanunda
ongoriilen hususlardan dogan hukuk davalari”na ATM’de bakilacaktir. Bu kural,
5’inci maddenin ikinci fikrasinin birinci ciimlesinde soyle tekrar edilmistir:

“Bir yerde asliye ticaret mahkemesi varsa, (...) 4 incii madde hiikmiince
ticari sayilandavalar[a] (...) asliye ticaret mahkemesinde bakilir.”

Ardindan da 5’inci maddenin ikinci fikrasinin ikinci climlesi uyarinca
gorevlendirilecek ATM’nin, “deniz ticaretine ve deniz sigortalarina iliskin
hukuk davalarina” bakacag ongoriilmiistiir.

Bu hiikiimlerin olusturdugu zincir ger¢evesinde, TTK bakimindan “deniz
ticaretine ve deniz sigortalarina iligkin hukuk davalar1”, “bu Kanunda 6ngoriilen

15 Bu konuda ayrimntili bilgi igin bkz. Atamer, Deniz Ticareti I, kn. 1026-1029.
16 Bu konuda bkz. Atamer, Deniz Ticareti I, kn. 1032-1039.
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hususlardan dogan hukuk davalari’”dir. TTK’da (“Bu Kanunda”) ongoriilen
hususlarin arasinda, 1352°’nci maddenin birinci fikrasinda 22 bent halinde
sayilan “deniz alacaklarr” bulunmaktadir'’. Bu alacaklar, TTK min 1353’iincii
maddesinin birinci fikrasi uyarinca gemi lizerinde ihtiyati haciz hakki ile
korunmustur. 1352°nci maddenin birinci fikrasinda 22 bent olarak diizenlenen
deniz alacaklari, hig siiphesiz, TTK’nin 4’iincii maddesinin birinci fikrasinin (a)
bendi kapsaminda “Bu Kanunda ongoriilen hususlar”dandir. Dolayisiyla,
yalnizca bu alacaklara iliskin ihtiyati haciz basvurular1 degil, ayrica bu
“hususlardan dogan tiim hukuk davalar1 ve ¢ekismesiz yargi isleri”’, TTK’nin
5’inci maddesinin ikinci fikrasimin ikinci ciimlesi uyarinca gorevlendirilen
ATM’nin gorev alanina girmektedir. Bu itibarla, 1352’nci madde hem ihtiyati
haciz hakkimin tanindigi halleri siralamakta, hem de 4’{incli maddenin birinci
fikrasi ile 5’inci maddenin ilk iki fikras1 uyarinca bu mahkemelerin bakmakla
gorevli oldugu “bu Kanundan (...) dogan deniz ticaretine (...) iliskin hukuk
davalar1” konularini da belirlemektedir.

Nitekim TTK’nin yiirlirliige girisini izleyen ilk yillarda, Yargitay’in 11, 20 ve
23. Hukuk Daireleri (“HD”) tam da bu gerekgeyle kararlarini vermistir'®. Daha
sonra, gorevsizlik kararlarin1 inceleme mercii Bolge Adliye Mahkemesi
(“BAM?”) olunca, bu kez ¢ok sayida BAM ilk kararlarinda yine bu gerekgeyi
benimsemistir'®. Dolayisiyla somut uyusmazlikta TTK min 1352 nci maddesinin
birinci fikrasinda sayilan bir deniz alacaginin séz konusu olup olmadigi
degerlendirilmis; eger deniz alacag: s6z konusuysa Istanbul’da 17. ve Izmir’de
5. ATM gorevli sayilmistir. Hatta bir Uyusmazlik Mahkemesi kararinda bile bu
gerekee esas alimmigtir®.

Ne var ki, agagida incelenecek olan daha yakin tarihli kararlarda bu sorunlarin
yeniden gilindeme geldigi goriilmektedir. Deniz alacaklari listesinin, ayni
zamanda uzman mahkemenin gorevini Dbelirledigi gerekgesi dikkate
almmaksizin, mTTK’nin 4’lincii maddesinin tgilincii fikrasinin yiiriirliikte

Bu alacaklar hakkinda ayrintili bilgi ve kaynakca icin bkz. Kerim Atamer, Deniz Ticareti
Huluku, Cilt IV: Deniz Icra Hukuku (B. 2, On ki Levha Yayncilik 2019) kn. 217 vdm. (Deniz
Icra); Ecehan Yesilova-Aras, 1999 Tarihli Milletlerarast Sozlesme Geregi Geminin Ihtiyati
Haczi Kararimin Infazi “Arrest” (B. 1, Yetkin Yaymlar: 2023) kn. 65 vdm.; Emine Erdogan,
Milletlerarasi Sézlesmeler ile Tiirk Hukukunda Deniz Alacagr (B. 1, On 1ki Levha Yaymcilik
2024); ayrica bkz. Onur Y1lmaz, Gemilerin [htiyati Haczi (B. 1, On iki Levha Yayncilik 2023)
125 ve orada dipnot 506.

18 Cok sayida 6rnek icin bkz. Atamer, Deniz Icra, kn. 152-160.
19 QOrnekler igin bkz. Atamer, Deniz Icra, kn. 161-166.
20 Bkz. Atamer, Deniz Icra, kn. 168.
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oldugu donemde benimsenen bazi goriis ve diislincelerin yeniden ortaya ¢iktigi
anlagilmaktadir. Bu konudaki en c¢arpict oOrnekler asagida ele alinmis ve
yirtirliikteki TTK nin s6zii ve amact bakimindan bu yargi kararlarina katilmanin
miimkiin olmadig1 agiklanmustir.

5. “Denizcilik Thtisas Mahkemesi” Terimi ve “DIiM” Kisaltmasi

Yukarida goriildigii gibi, TTK’nin 5’inci maddesinin ikinci fikrasinin ikinci
climlesi uyarinca gorevlendirilen mahkeme, bir ATM Dairesidir. Dolayisiyla
mTTK nin 4’iincii maddesinin iiciincii fikrasinda kullanilan “Denizcilik Thtisas
Mahkemesi” terimi, gecerliligini yitirmistir. Ne var ki, bu terim, yiiriirliikte
kaldig1 kisa siire i¢cinde dylesine yaygin bir hale gelmistir ki, TTK déneminde
acilan davalarda avukatlar ve yargi organlan tarafindan hala kullanilmaktadir.
Gergekten de, ornegin Istanbul 17. ATM’de acilan davalarda Mahkemenin
unvaninin altina parantez icinde Denizcilik Ihtisas Mahkemesi diye yazilmakta,
gerek bu Mahkeme, gerekse istinaf ve temyiz mercileri ayni terimi 1srarla
kullanmaktadir.

Uygulamadaki bu yaygin kullanim dogrultusunda, bu ¢alismada da TTK’nin
5’inci maddesinin ikinci fikrasinin ikinci ciimlesi uyarinca gorevlendirilen
mahkeme i¢in DIM kisaltmasina yer verilmistir. Ne var ki, yukarida agiklandig1
gibi, hukuksal niteligi itibariyla bu mahkeme bir ATM Dairesidir.

III. GUNCEL YARGI KARARLARINDA KARSILASILAN SORUNLAR
1. Deniz is Hukuku Uyusmazliklar

A. Tiirk Bayrakh Gemilerde Calisan Gemi Adamlari

Deniz Is Hukukundan kaynaklanan uyusmazhklar, ozellikle de gemi
adamlarimin ticret ve diger alacaklar1 bakimindan goérevli mahkemenin
belirlenmesi, en sancili alanlardan birini olusturmaktadir. Bu konuda giindeme
gelen sorunlar ve dikkate alinmas1 gereken ¢ikarlar, bagka bir yayinda ayrintili
olarak incelenmistir’'. 28.3.2019 tarihinde Yargitay Hukuk Genel Kurulu
(“HGK”) tarafindan verilen karara** gotiiren yargilama siireci, sorunu en iyi
sekilde orneklemektedir. Kararda, hem mTTK hem de TTK hiikiimleri
cercevesinde sorun tartisilmis ve sonug olarak icra takibinin dayanaginin deniz

21 Bkz. Atamer, Deniz Ticareti I, kn. 1040-1053.
22 HGK, 28.3.2019, Esas (“E.”) 2017/2516, Karar (“K.”) 2019/360 (www.lexpera.com.tr).
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i§ sozlesmesi oldugu, buna karsilik TTK olmadigi, dolayisiyla Tiirk Bayrakli bir
gemide c¢alisan gemi adamimin iicret alacagi hakkinda 854 sayili Deniz Is
Kanununun® (“DIK”’) 46’nc1 maddesinin birinci fikrasina gére s Mahkemesinin
gorevli oldugu kabul edilmistir.

Yargitay HGK kararinda verilen bilgilere gore, alacakli gemi adami, muaccel
iicretinin 0denmesi istemiyle 2011 yilinda icra takibi yapmistir. Bor¢lunun
takibe itiraz1 iizerine de itirazin iptali davasi acilmis, ancak gorevsizlik kararlar
sebebiyle konu ancak 2019 yilinda HGK tarafindan ele almabilmistir.
Dolayisiyla alacakli gemi adami, icra takibinden baglayarak, yalnizca gorevli
mahkemenin belirlenmesi igin 8 yil beklemek zorunda birakilmstir. HGK
kararindan sonra esas hakkinda yapilacak yargilama ve ilamli icra siirecleri de
disiiniiliirse, gorev uyusmazligi sebebiyle alacaklinin ancak 10 yil sonra tahsil
hakkina kavusabilecegi goriilmektedir. Bu asamada gemi tam ziyaa ugramis
veya sOkiilmiis olabilir, borglu sirket tasfiyeye girmis olabilir yahut alacagin
tahsilini engelleyen baskaca bir engel ¢ikmis olabilir. Bir gemi adamini, en kutsal
hakk: olan iicret alacagina kavusmasi i¢in 10 yil siireyle bekletmek uygun
degildir. Ustelik bu gecikmenin, gorevli mahkemenin belirlenememesinden
dogmasi, makul sayilamaz. Gemi adamui, tipki diger tiim isciler gibi, isveren
karsisinda korunmasi gereken kisidir. Onun alacagini korumaya calisirken, sirf
gorevli mahkeme belirlenemedi diye 10 yillik bir gecikmeye yol agilmamasi
gerekir.

Burada soyut olarak hukuksal yorum ydntemlerine bagvurulacak olursa, gemi
adaminin iicret alacagi TTK’nin 1320’nci maddesinin birinci fikrasinin (a) bendi
uyarinca “gemi alacagr” ve 1352’nci maddenin birinci fikrasinin (o) bendi
uyarinca “deniz alacagi” niteligindedir. Her iki kural TTK’min 4’{incii
maddesinin birinci fikrast kapsaminda “TTK’da diizenlenen hususlar’dir ve
dolayistyla DIM’nin gérev alanina girmektedir. TTK da yer alan goreve iliskin
kurallar, Deniz Is Hukuku uyusmazliklarinda is mahkemelerini gorevli sayan
DIiK’nin 46°nc1 maddesinin birinci fikrasinda dngoriilen diizenlemeye gére hem
“temel kanun?* hem de “sonraki kanun” niteligindedir. Ancak DIiK de, Tiirk
Bayrakli gemilerde ¢alisan gemi adamlarinin is s6zlesmeleri bakimindan “6zel
kanun” niteligini tasimaktadir. Ustelik asagida goriilecegi gibi, Yargitay

2 Deniz Is Kanunu, Kanun Numarasi: 854, Kabul Tarihi: 20.04.1967, RG 29.04.1967/12586;
giincel metin i¢in bkz. <www.mevzuat.gov.tr>.

2 TTK’mn “temel kanun” niteligi hakkinda bkz. Atamer, Deniz Ticareti I, kn. 773; bu terim
hakkinda bkz. Atamer, Deniz Ticareti I, kn. 27-28.
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HGK’nin benimsedigi ¢6ziim, birgok halde isletilemedigi icin, secenekli bagka
coziimler de giindeme gelmektedir.

Ne var ki, amag, hig¢ siiphesiz, gemi adamini korumak olduguna gore, boyle soyut
tartigmalarin i¢inde kaybolmadan, gemi adamini koruyan, 6zellikle de gorevli
mahkemenin belirlenmesi i¢in 10 yil Adliye kapisinda bekletmeyen bir ¢6ziim
benimsenmelidir. Bu ilke dogrultusunda daha once yapilan ¢agrimizi*® tekrar
ediyoruz: gemi adamlarinin deniz ig sézlesmelerinden dogan alacaklarima iligkin
uyusmazliklarda, alacakli serbest birakilmalidir; buna gore alacakli, dilerse
TTK’nin 5’inci maddesinin ikinci fikrasinin ikinci ciimlesine gore gorevli
mahkemeye, dilerse de DIK’nin 46’nc1 maddesinin birinci fikras1 uyarinca
gorevli mahkemeye bagvurabilmelidir. Gemi adami, ancak bdyle korunur.

B. Yabanci Bayrakhh Gemide Calisan Gemi Adami

Onceki baslik altinda incelenen sorun hakkinda, geminin yabanci bayrakli
olmasi halinde farkli bir ¢6ziim benimsenmektedir. Gemi adami Tiirk vatandasi
olsa bile, yabanci bayrakli bir gemide ¢alisiyorsa DIK ve TTK kapsaminda
olmadig1 icin, Is Mahkemesinin gérevli olmadigi, dolayisiyla uyusmazliga
Asliye Hukuk Mahkemesinde bakilacagi kabul edilmistir®®. Bu igtihatlar
cercevesinde, Izmir BAM 17. HD tarafindan kisa siire dnce verilen kararlarda,
yabanci bayrakli gemilerde ¢alisan gemi adamlarinin deniz is sdzlesmelerinden
dogan alacaklar1 i¢in TTK’nin 1353 iincii maddesinin birinci fikrasi uyarinca
gemi iizerinde ihtiyati haciz kararlarinin bile DIM tarafindan verilemeyecegi
sonucuna vartlmigtir®’.

Bu kararlarda varilan sonuglara katilmak miimkiin degildir. Yabanci bayrakli
gemilerde calisan gemi adamlarinin, alacaklar1 sebebiyle “gemi alacaklisi
hakki”na sahip olup olmadiklari, Tiirkiye’deki yargilamalarda Tiirk Hukuku
uyarinca belirlenir; bu kanunlar ihtilafi kurali TTK’nin 1320’nci maddesinin
tcilincli fikrasinda agikga Ongorilmiistiir. Dolayisiyla bu alacaklilar da aym
maddenin birinci fikrasinin (a) bendi uyarinca gemi alacaklisidir. Ote yandan,

25 Atamer, Deniz Ticareti I, kn. 1051.

26 11. HD, 19.9.2016, E. 2016/8364, K. 201/7310; 13. HD, 29.6.2015, E. 2015/1756, K.
2015/22285. Her iki karara, izmir BAM 17. HD, 23.6.2022, E. 2022/1124, K. 2022/1155
(www.lexpera.com.tr) kararinda atif yapilmistir.

27 fzmir BAM 17. HD, 23.6.2022, E. 2022/1124, K. 2022/1155 (www.lexpera.com.tr); {zmir
BAM 17. HD, 12.10.2022, E. 2022/1566, K. 2022/1562 (www.lexpera.com.tr); {zmir BAM
17. HD, 12.10.2022, E. 2022/1568, K. 2022/1563 (www.lexpera.com.tr).
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gemilerin ihtiyati haczine yonelik olarak Tiirkiye’de yapilan bagvurular da yine
Turk Hukuku’na tabidir; bu kural da TTK’nin 1350’nci maddesinin birinci
fikrasinin birinci ciimlesinde diizenlenmistir. Dolayisiyla bu gemi adamlar1 da
ayni Kanunun 1352’nci maddesinin birinci fikrasinin (o) bendi uyarinca deniz
alacag1 sahibidir ve gemi iizerinde ihtiyati haciz hakki ile korunmustur. Hem
gemi alacaklis1 statiisii, hem de deniz alacaklis1 statiisi TTK uyarinca
taninmistir. Yukarida aciklandigi gibi, TTK’da 6ngoriilen hususlardan dogan
ticari davalarda, taraflarin tacir olup olmamas1 6nem tasimaz. Bu itibarla, ayni
zamanda gemi alacagi olan bir deniz alacaginin TTK’nin 1353{incii maddesinin
birinci ve ikinci fikralar1 uyarinca gemi iizerinde ihtiyati haciz hakki ile
korunabilmesi igin, DIM tereddiitsiiz gorevlidir. Alacakli gemi adamina, gemi
ve deniz alacaklar1 konularinda uzman mahkemeye bagvuru yolunu kapatmak,
onun korunmasi amacina bir kez daha aykir diisecektir. Bu sebeple, yukarida
Tiirk Bayrakli gemiler bakimindan savunulan ¢6ziimiin burada da gegerli olmasi
ve alacakliya se¢im 0zgiirliigiiniin taninmasi uygun olacaktir.

C. Gemi Alacakhis1 Hakki Uyarinca Yeni Malikin Takip Edilmesi

Alacakli gemi adaminin mutlak surette s Mahkemesine veya Asliye Hukuk
Mahkemesine yonlendirilmesindeki isabetsizlik, gemi {iizerindeki miilkiyet
hakkinin el degistirmis olmasi sebebiyle gemi alacaklisi hakkinin yeni malike
kars ileri siirtildiigii hallerde daha da belirgindir. Nitekim gemi adami, TTK nin
1320’nci maddesinin birinci fikrasinin (a) bendi uyarinca gemi alacaklisi
statiislinli kazaninca, bu alacagi koruyan kanuni rehin hakki, 1321’inci maddenin
besinci fikrasi uyarinca geminin yeni malikine karsi da ileri siiriilebilmektedir.
Istanbul BAM 14. HD tarafindan verilen iki kararda, bu hallerde yeni malik ile
alacakli gemi adami arasinda bir is sozlesmesi bulunmadigindan, yalnizca
kanuni rehin hakki iliskisinin kuruldugu, bu sebeple de DIM nin gérevli oldugu
sonucuna varilmistir®®, Bu sonuca tereddiitsiiz katilmak gerekmektedir. Yukarida
goriildiigli gibi, gemi adaminin {icret alacagi hem gemi alacagi olarak, hem de
deniz alacagi olarak TTK’da diizenlenmistir. Dolayisiyla bu alacaga yonelik
davalarda DIM gorevlidir. Alacagin yalnizca gemi alacaklis1 hakki sebebiyle
yeni malike karsi ileri slirildiigii haller ile geminin tasidigi bayraga gore
belirlenen diger haller arasinda bu agidan bir ayrim gozetilmesi uygun degildir.
Gemi adammin korunmasi amaclandigina gore, gemi adami mahkemenin

2 stanbul BAM 14. HD, 2.10.2019, E. 2018/1255, K. 2019/1246 (www.lexpera.com.tr);
Istanbul BAM 14. HD, 10.10.2019, E. 2018/1257, K. 2019/1279 (www.lexpera.com.tr).
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seciminde &zgiir birakilmalidir ve TTK uyarinca DIM her ihtimalde gorevli
sayilmalidir.

2. Eser Sozlesmesi

A. Tersane ile Issahibi Arasindaki Uyusmazhiklar

Gemilerin yapimi ve onarimina iliskin s6zlesmeler “eser s6zlesmesi” niteligini
tasidigindan, mTTK’nin 4’{incii maddesinin {iiglincli fikrasinda ongdriildiigii
sekilde o Kanunun Dérdiincti Kitabinda “yer alan uyusmazlik” degildi; bu
sebeple Yargitay 15. HD igtihatlarma gore bu uyusmazliklarda DIM gorevli
sayllmiyordu ve ATM’ye bagvurulmasi gerekiyordu®’. TTK’nin yiiriirliige
girmesiyle birlikte, mTTK’nin séziine uygun olan bu ¢oziimde esash bir
degisiklik meydana gelmistir. Yukarida nakledildigi gibi, yeni diizenlemede
DIM, TTK’dan “ve diger kanunlardan” dogan deniz ticaretine iliskin hukuk
davalarina bakmakla gorevlendirilmistir. Bu baglamda, Bor¢lar Hukuku’nun
eser sozlesmesine iligkin hiikiimleriyle ¢6ziime kavusturulacak olan deniz
ticareti uyusmazliklar1 da DIM’nin gérev alanina almnustir.

Ne var ki, kisa siire 6nce verilen iki istinaf kararinda, gemilerin yapimina veya
onarimina iligkin sozlesmelerin eser sozlesmesi niteligi tasimalar1 sebebiyle
DIM’nin gorev alanin girmedikleri sonucuna varilmistir®. Bu igtihatlar, mTTK
donemindeki hukuksal durumu yansitmaktadir ve yeni diizenlemeye agikca
aykiridir. TTK’nin 1352°nci maddesinin birinci fikrasinin (m) bendi uyarinca
“geminin yapumi, yeniden yapimi, onarumi, donatilmasi ya da geminin
niteliginde degisiklik yapilmasi” hususlarindan dogan istemler deniz alacag:
niteli§ini tasimaktadir. Dolayisiyla, yukarida goriildiigii gibi, bu alacaklar
hakkinda DIM gérevlidir. Nitekim Yargitay 20. ve 23. HD de, anilan (m)
bendine dayanarak bu tiir alacaklarin DIM nin gérev alanina girdigine karar
vermistir’'. Aym sekilde Istanbul BAM 37. HD tarafindan da, istikrarli ve
isabetli bir sekilde, (m) bendi kapsamina giren uyusmazliklara DIM tarafinda
bakilacagi hiikkiim altina alinmustir’>. Bu isabetli igtihatlarin artik tiimiiyle

2 Bkz. Atamer, Deniz Ticareti I, kn. 1009-1010.

30 fstanbul BAM 14. HD, 24.9.2020, E. 2020/1152, K. 2020/965 (www.lexpera.com.tr); Istanbul
BAM 15. HD, 12.1.2022, E. 2022/27, K. 2022/46 (www.legalbank.net).

31 Bu igtihatlar icin bkz. Atamer, Deniz Icra, kn. 154 (dn. 16) ve kn. 155 (dn. 17).

32 Oncelikle bkz. Atamer, Deniz Icra, kn. 162 (dn. 23); bu igtihat su kararlarda siirdiiriilmiistiir:
!stanbul BAM 37. HD, 6.9.2019, E. 2019/926, K. 2019/1940 (www.sinerjimevzuat.com.tr);
Istanbul BAM 37. HD, 10.9.2019, E. 2019/553, K. 2019/1978 (www.sinerjimevzuat.com.tr);



Giincel Yargi Kararlar Isiginda
12 Deniz Ticareti Davalarina Bakmakla Gérevli Mahkeme

yerlesik hale gelmesi ve bu tiir uyusmazliklarda gorevli mahkeme sorununun
ortadan kalkmasi1 gerekmektedir. TTK’nin 1352°nci maddesinin birinci
fikrasinin (m) bendinde 6ngoriilen deniz alacaklarindan dogan uyusmazliklarin
yargl yeri DIM’dir.

B. Tersane ile Taseronu Arasindaki Uyusmazhklar

Buna karsilik, bir tersane ile alt yiiklenicisi (taseronu) arasindaki sdzlesmeden
dogan uyusmazliklar, anilan (m) bendinin kapsamina girmez. Dolayisiyla bu tiir
sozlesmelerden kaynaklanan davalara ATM’de bakilmasi gerekmektedir. Bu
isabetli ¢6ziim, yakin tarihli BAM kararlariyla hiikiim altina alinmigtir®.

3. “Tiiketici” Uyusmazhklar:

7/11/2013 tarihli ve 6502 sayili Tiiketicinin Korunmasi1 Hakkinda Kanunun?*
83’lincii maddesinin ikinci fikrasinda yer alan diizenleme sebebiyle,
“tiiketici”nin taraf oldugu uyusmazliklarda tiiketici mahkemelerinin gorevli
sayllmasi ihtimalinin bulunduguna daha once isaret edilmis ve bu ¢dziimiin
sakincalar ifade edilmisti**. Gergekten de, kisa siire 6nce bu yonde bir karar
verilmistir. Buna gore, denizyoluyla esya tasima (navlun) sozlesmesinden
kaynaklanan bir uyusmazlikta, denizasiri taginan ev esyasinin malikinin tacir
olmamasi héalinde, bu esyanin teslimine iligkin davaya tiiketici mahkemesinde
bakilacag: hiikiim altina alinmistir®®. Anilan 83’iincii maddenin ikinci fikrasinda
ongoriilen kural sebebiyle bu ¢oziim muhtemelen tartisilamayacaktir. Ne var ki,
deniz ticareti alaninda uzman mahkeme dururken, ayni alanda hig¢bir birikimi
bulunmayan bir mahkemenin gorevli sayilmasi, hukuk politikasi agisindan
sorgulanmalidir. S6z gelimi TTK m. 1256 ila 1271°de diizenlenen sorumluluk
rejiminden veya TTK m. 1328 uyarinca uygulanacak simirli sorumluluk
rejiminden kaynaklanan uyusmazliklari, bu alanda uzmanlagmis ve tecriibeli
mahkemenin yerine, bu konularda higbir tecriibesi olmayan mahkemeye emanet

istanbul BAM 37. HD, 5.11.2019, E. 2019/1220, K. 2019/2523 (www.lexpera.com.tr);
istanbul BAM 37. HD, 6.11.2019, E. 2019/1221, K. 2019/2537 (www.lexpera.com.tr);
istanbul BAM 37. HD, 6.12.2019, E. 2019/1656, K. 2019/2861 (www.lexpera.com.tr);
istanbul BAM  37. HD, 19.12.2019, E. 2019/1731, K. 2019/2988
(www.sinerjimevzuat.com.tr).

33 Istanbul BAM 37. HD, 10.9.2019, E. 2019/550, K. 2019/1985 (www.sinetjimevzuat.com.tr);
Istanbul BAM 45. HD, 28.4.2021, E. 2021/153, K. 2021/455 (www.lexpera.com.tr).

Giincel metin i¢in bkz. www.mevzuat.gov.tr.
35 Bkz. Atamer, Deniz Ticareti I, kn. 1054.
3% izmir BAM 6. HD, 22.6.2023, E. 2023/774, K. 2023/1216 (www.lexpera.com.tr).

34
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etmek pek de arzu edilecek bir ¢oziim degildir. Ancak yiiriirlikteki 83’tincii
maddenin ikinci fikrasi karsisinda halen ¢6ziim ne yazik ki bu yondedir.

4. Denizasir1 Satis Sozlesmeleri

Bazi ilk derece mahkemeleri tarafindan, denizasir1 satis sézlesmelerinden dogan
uyusmazliklarda bile DIM’nin gérevli olacagma dair kararlar verilmistir’’. Bu
kararlar istinaf basvurulan tizerine, hakli olarak bozulmustur. Gergekten de,
satici ile alict arasinda kurulan denizasiri satis sdzlesmesinin ifas1 kapsaminda
yiikiin gemiyle taginmasi, bu sézlesmeyi TTK’ nin 1352’nci maddesinin birinci
fikras1 kapsaminda bir deniz alacagi haline getirmez. Saticiyla alicinin karsilikli
istemleri, denizasir satig sozlesmesine dayanir, yoksa bir deniz alacagina degil.
Nitekim bir istinaf kararinda, denizasir1 satig s6zlesmesine konu olan esyadaki
ayiptan kaynaklanan tazminat istemine ATM’de bakilacagina karar verilmigtir®.
Ayni sekilde, bir bagka istinaf kararinda, denizasir satis s6zlesmesinden dogan
semen alacaginin tahsili davasinin da yine ATM’de goriilecegi hiikiim altina
alinmustir®®. Bu kararlar, yukarida yaptigimiz agiklamalar uyarinca yerindedir.

5. Denizyolu Tasimasi Iceren Karma Tasima ve CMR

TTK’nin 902 ila 905 inci maddelerinde “degisik tiir araglar ile tasima”
diizenlenmistir. Bu tasima sozlesmesi i¢in kisaca “karma tasima”, “multimodal
tasima” veya “kombine tagima” terimleri de kullanilmaktadir. Caligmamizda

“karma tasima” ibaresinin kullanilmasi tercih edilmistir.

Bir karma tagima sozlesmesi, kismen denizyoluyla yapilacak bir tagimay1 da
iceriyorsa, boyle bir sdzlesmeden dogabilecek uyusmazliklara hangi mahkemede
bakilacagi ilging bir sorundur. Bu sorun, aslinda karayoluyla tasima
sozlesmelerini diizenleyen CMR’nin* 2 nci maddesinin birinci fikrasi
kapsaminda yapilan tasimalar bakimindan da giindeme gelmektedir. Eger
denizyoluyla tagimay1 da i¢eren bir parkur i¢in bir tek karma tagima s6zlesmesi
yapilmigsa, boyle bir sdzlesmeden dogan uyusmazliklara, 6zellikle de yiik

37 Bkz. asagida dn. 38 ve 39°da anilan istinaf kararlarinda bozulan yerel mahkeme kararlari.
38 Istanbul BAM 13. HD, 17.11.2022, E. 2022/1325, K. 2022/1689 (www.lexpera.com.tr).
39 fstanbul BAM 43. HD, 4.11.2021, E. 2021/1205, K. 2021/1301 (www.lexpera.com.tr).

40 Bu kisaltmayla anmilan Milletleraras1 Sozlesmenin Ingilizce orijinal bashg sdyledir:
Convention on the Contract for the International Carriage of Goods by Road; Tiirkge resmi
ceviride su baslik kullamlmistir: Esyalarm Karayolundan Uluslararas1 Nakliyat1 i¢in Mukavele
Sézlesmesi. Resmi metinler, ceviriler ve ayrintih serh i¢in bkz. Hakan Karan, Ozgenur Kara
ve Izel Varan, CMR Serhi (B. 2, Yetkin Yaymlar1 2020).
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zararina veya gecikmesine dayanan tazminat davalarina hangi mahkemede
bakilacaktir? Kisa siire dnce verilen istinaf kararlarinda, bu konuya iliskin olarak
goris ayriliklar1 saptanmaktadir.

Gergekten de, bazi istinaf kararlarinda, karma tagsima s6zlesmesinden dogan
uyusmazliklara, bu sozlesme denizyolu kesidini igerse bile, ATM’de
bakilacagina karar verilmistir*'. Buna karsilik, diger bazi1 kararlarda ayn1 konuda
DIM nin gorevli oldugu sonucuna varilmigtir*?.

Burada oncelikle TTK’nin 903’iincii maddesinin birinci fikrasmin birinci
climlesinde aciklanan ¢oziime bakilmalidir. Buna gore, zararin denizyoluyla
tasima kesidinde meydana geldigi saptanmissa, Deniz Ticareti Hukukuna 6zgii
kurallar uygulama alan1 bulacaktir. Dolayisiyla bu secenekte DIM’nin de gérevli
sayilmasi gerekmektedir.

Ancak zararin meydana geldigi tasima kesidi bilinmiyorsa ve bu sebeple 902’nci
maddenin birinci fikrasina uygun olarak TTK nin Dérdiincii Kitabinin Birinci ve
Ikinci Kisimlar1 uygulansa bile, DIM’nin gorevli sayilmas1 uygun olacaktir.
Nitekim zararin hangi tagima kesidinde meydana geldigine yonelik inceleme,
esas hakkindaki yargilamada yapilacaktir. Aksi sabit oluncaya kadar, zararin
denizyoluyla tasima sirasinda meydana gelmis olabilecegi kabul edilecektir. Bu
asamada da DIM gorevli say1lacaktir. Zararin deniz tasimasi kesidinde meydana
gelmedigi anlasilirsa veya hangi tasima kesidinde dogdugu belirlenemezse,
dosyanin gorevsizlik karar1 verilerek ATM’ye gonderilmesi gereksiz bir zaman
kaybina yol acacaktir; onun yerine, usul ekonomisi kurali geregince DIM’nin
yargilamay1 sonuglandirmasi daha uygun bir ¢6ziim olacaktir.

6. Finansal Kiralama Sozlesmesi

Kisa siire 6nce verilen bir istinaf kararinda, bir gemiye iligkin finansal kiralama
sozlesmesinden dogan bakiye kira isteminin “deniz alacag1” olmadig1 sonucuna
vartilmistir®®. Oysa bu sonuca katilmak miimkiin degildir. TTK’min 1352°nci
maddesinin birinci fikrasinin (f) bendi uyarinca “(...) geminin (...) kiralanmasi
amacwla yapilmis her tirlii sézlesme”den dogan istem deniz alacagi

niteligindedir. Bu bentte gecen “her tiirlii s6zlesme” ibaresinin kapsamina

41 [stanbul BAM 12. HD, 24.1.2019, E. 2018/2427, K. 2019/90 (www.sinerjimevzuat.com.tr);
Istanbul BAM 37. HD, 8.6.2020, E. 2020/237, K. 2020/1218 (www.lexpera.com.tr).

4 fstanbul BAM 13. HD, 22.5.2019, E. 2019/189, K. 2019/788 (www.sinerjimevzuat.com.tr);
Istanbul BAM 14. HD, 13.6.2019, E. 2018/1310, K. 2019/825 (www.lexpera.com.tr).

4 Istanbul BAM 44. HD, 25.3.2021, E. 2021/320, K. 2021/348 (www.lexpera.com.tr).
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finansal kiralama sozlesmeleri de girmektedir*. Nitekim her iki kira
sozlesmesine gore de zilyetlik kiraciya birakilmaktadir; dolayistyla bu agidan
sOzlesmelerin arasinda bir fark yoktur. Fark, kira bedellerinin miktarinda ve
sOzlesme siiresi sonunda geminin iadesi veya miilkiyetinin nakli noktalarinda
ortaya ¢cikmaktadir. Bu itibarla, finansal kiralama s6zlesmelerini (f) bendinin
kapsami disinda birakmak i¢in herhangi bir sebep yoktur.

Su hélde, gemilerin finansal kiralanmasina yonelik sozlesmelerden dogan
uyusmazliklar da DIM’nin gérev alanina girmektedir.

7. DIM Kurulmayan Yerlerde Gorevli ATM

Yakin tarihli istinaf kararlarinda giindeme gelen diger bir ilging sorun, mTTK
donemine dayanmaktadir. Nitekim mTTK nin 4 {incli maddesinin tiglincii fikrasi
uyarinca kurulan DIM heniiz gorevdeyken, o doénemde faaliyet gosteren
Hakimler ve Savcilar Yiiksek Kurulu 24.3.2005 tarihli ve 188 sayili Kararn
vermistir*® (“188 sayili Karar”). Bu Kararin 18’inci maddesinin ikinci fikrasina
gore, DIM kurulmayan ve birden fazla ATM bulunan yerlerde, DIM nin gorev
alanina giren uyusmazliklara 1. ATM tarafindan bakilacaktir. TTK yiiriirlige
girdikten sonra, yukarida goriildiigii gibi, boyle bir gérevlendirme yapilmamaistir;
ancak 188 sayili Kararn yiiriirlikten kaldirildigina dair yeni bir karar da
verilmemigtir.

Kisa siire 6nce Mersin, Ankara ve Kocaeli’nde DIM nin gorev alanmina giren
davalar kendilerine gelen ATM’ler, bu davalarda 188 sayili Karara dayanarak 1.
ATM’ye gorevsizlik karar1 vermistir. Tiim bu davalarda bu kez de 1. ATM’ler,
188 sayili1 Kararin yiiriirliikten kalktig1 gerekcesiyle gorevsizlik karari verince,
dosyalar BAM’lara intikal etmistir. Adana BAM 14. HD ve Ankara BAM 20.
HD tarafindan verilen kararlarda, TTK’nin 5’inci maddesinin ikinci fikrasinin
ikinci ciimlesi uyarinca DIM nin bir ATM Dairesi olarak kuruldugu, dolayisiyla
188 sayili Kararin uygulanmasina olanak kalmadigi, bu sebeple de DIM
kurulmayan yerlerde her ATM’nin Oniine gelen deniz ticareti ve deniz
sigortasina iliskin hukuk davasmna bakacag hiikiim altina almmstir*®. Buna

44 Atamer, Deniz Icra, kn. 275; Yesilova-Aras, kn. 85.
4 Bu Karar hakkinda bilgi ve Kararin 18’inci maddesinin ikinci fikrasinm tam metni igin bkz.
Atamer, Deniz Ticareti I, kn. 967.

4 Adana BAM 14. HD, 15.12.2022, E. 2022/2093, K. 2022/408 (www.lexpera.com.tr); Adana
BAM 14. HD, 3.4.2023, E. 2023/96, K. 2023/322 (www.lexpera.com.tr); Adana BAM 14. HD,
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karsilik Sakarya BAM 7. HD tam aksi yonde bir karar vermis, TTK’daki gorev
hiikmiiniin mTTK’da yer alan kuralin devami niteliginde olmasindan 6tiirii 188
say1l1 Kararin halen yiiriirliikte olduguna, dolayistyla DIM kurulmayan yerlerde,
deniz ticareti ve deniz sigortasina iliskin hukuk davalarina 1. ATM tarafindan
bakilacagina hiikmetmistir’.

Yiiksek Mahkemeler arasindaki bu gorlis ayriligi, uygulama agisindan son
derece sakincalidir. Sirf bu goriis ayriligi sebebiyle, gorevsizlik kararlarinin ve
buna bagli gecikmelerle belirsizliklerin siirecegi anlasilmaktadir. TTK’da
DIM’nin statiisii tiimiiyle yeniden diizenlendigi igin, 188 sayili Kararmn bir
hiikmiiniin kalmadigin1 kabul etmek gerekmektedir. Ancak s6z konusu goriis
ayriligimin giderilebilmesi i¢in siiphesiz en dogru ¢6ziim, 188 sayili Kararin
yiirtirliikkten kaldirildigina iliskin olarak Hakimler ve Savcilar Kurulu tarafindan
acikea yeni bir kararin yayimlanmasidir.

SONUC

TTK’nin 5’inci maddesinin ikinci fikrasinin ikinci ciimlesinde 6ngoriilen uzman
mahkeme, mTTK’nin 4’linci maddesinin {giincii fikras1 uyarinca getirilen
diizenlemeden kaynaklanan sorunlar1 gidermek amaciyla kaleme alinmistir.
Yeni diizenleme yapilirken, TTK Taslagin1 hazirlayan Komisyon ve denizcilik
sektoriiniin ¢ok sayida paydasi uzlagsma i¢inde bir ¢6zlim getirmistir. Bu ¢6ziim,
TTK’nin somut hiikiimlerinde ve resmi gerekc¢esinde agikca ortaya konmustur.
Gorevsizlik kararlar1 sebebiyle yargilamalarm 10 yila kadar uzayabildigine
iligkin bir karara yukarida yer verilmistir. Boylesine gecikmeler, yargiya duyulan
giiveni sarsmakta ve adil yargilanma hakkini ihlal etmektedir. Bu tiir sakincalarin
onlenmesi i¢in, TTK’nin 5’inci maddesinin ikinci fikrasmin ikinci ciimlesinde
ongoriilen kuralin, acgik soziine ve amacina uygun bir sekilde yorumlanip
uygulanmasi gerekmektedir. Buna gore, TTK nin 1352°nci maddesinin birinci
fikrasinda ongoriilen “deniz alacaklari™na iliskin hukuk davalari, her ihtimalde
TTK’nin 5’inci maddesinin ikinci fikrasinin ikinci ciimlesi uyarinca
gorevlendirilen mahkemenin gdrev alani kapsamina girmektedir.

4.4.2023, E. 2023/308, K. 2023/329 (www.lexpera.com.tr); Ankara BAM 20. HD, 3.11.2022,
E. 2022/1861, K. 2022/1404 (www.lexpera.com.tr).

47 Sakarya BAM 7. HD, 28.11.2022, E. 2022/2296, K. 2022/2095 (www.lexpera.com.tr).
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OZET

6762 sayili miilga Tiirk Ticaret Kanununa 2004 yilinda eklenen bir hiikiim uyarinca
“Denizcilik Ihtisas Mahkemesi” (“DIM”) kurulmustur. DiM’nin gorev alaninin
belirlenmesinde sayisiz sorun ¢ikmigtir. Bu sorunlarin giderilmesi amaciyla 6102 sayilt
Tiirk Ticaret Kanununda yeni bir diizenleme yapilmistir. Ne var ki uygulamada
sorunlarin siirdiigii goriilmektedir. Bu bildiride sorunlu alanlara érnekler verilmis ve
Kanunda yer verilen ¢6ziim bir kez daha vurgulanmustir.

Anahtar Kelimeler: *Denizcilik [htisas Mahkemesi *Gérev *Deniz Alacaklart

INTRODUCTION

Based on the third paragraph appended to Article 4 of the repealed Turkish
Commercial Code No. 6762! (“rTCC”) pursuant to the Act No. 51362 (“Act No.
5136”), a “Specialised Maritime Court” (“SMC”) was constituted. Many
practical problems have arisen regarding the jurisdiction of the SMC. Upon this,
a new regulation was introduced in the second sentence of the second paragraph
of Article 5 of the applicable Turkish Commercial Code No. 6102* (‘TCC’).
Nevertheless, it appears that problems persist despite this recent regulation. This
paper aims to set forth some of the problems based on the recent judicial rulings
and explain the solution path once again.

I. CONSTITUTION OF THE SPECTALISED MARITIME COURT

The SMC was constituted pursuant to the third paragraph appended to Article 4
of the repealed TCC pursuant to Article 1 of the Act No. 5136*. The formal
drafting reasons, in summary, state that this action has been implemented to
resolve conflicts emerging in the maritime sector swiftly and ‘in alignment with

' (Repealed) Turkish Commercial Code, Law no: 6762, Adopted on: 29/06/1956, OG
09/07/1956-9353; for the last updated text after several amendments and before its repeal, see
(‘see’) e.g. (‘eg.’) Unal Tekinalp and Ersin Camoglu, Agiklamali, Notlu ve Karsilastirmali
Tiirk Ticaret Kanunu ve Ticari Mevzuat (12th edn, Vedat Kitapgilik 2010).

2 Act on the Amendment of Certain Provisions of the Turkish Commercial Code, Act No: 5136,
Adopted on: 20/04/2004, OJ: 24/04/2004-25446. For the preparatory process of this Act, the
preamble of the Ministry of Transport, the ministerial bill, the reports of the committees of the
Grand National Assembly of Turkey, and the deliberations of the General Assembly, see
Duygu Damar, Deniz Ticareti Hukukunda Yasama Calismalart (20 Nisan 2004 tarihli Kanun
ve 1996 LLMC Protokolii) (2002) (published by the Maritime Law Association) Deniz Hukuku
Dergisi 6-7(1-4) 111.

3 Turkish Commercial Code, Law no: 6102, Adopted on: 13/01/2011, OJ: 14/02/2011-27846;
For the latest text, see: www.mevzuat.gov.tr.

4 See Kerim Atamer, Deniz Ticareti Hukuku, Vol: I (1st edn, On Iki Levha Yaymcilik 2017)
margin note (“mn.”) 958 (Deniz Ticareti I).
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fairness, maritime customs and traditions, as well as in the most precise
manner . Accordingly, the jurisdiction of the SMC was established by the High
Council of Judges and Prosecutors that was functioning as at that time®.

The jurisdiction of the SMC under the third paragraph of Article 4 of the repealed
TCC is described as “disputes related to maritime trade in the Fourth Book of
this Law”. Notwithstanding the wording flaw’, the major problem in the
regulation lies in the exclusion of the regulations stipulated in the other Books
of the repealed TCC (especially the rules on marine insurance in the Fifth Book),
as well as the disputes governed by other maritime statutes®. Therefore,
fundamental disagreements have surfaced among the different Chambers of the
Supreme Court regarding the jurisdiction of the SMC”. Against this background,
the provision has been extensively criticised'’.

II. REFORM AS PER THE TCC

1. Preparatory Process

The practical problems brought about by the new regulation led to countless
complaints shortly after its implementation. Thereupon, the Commission'!,
which was involved in the preparatory studies for the TCC, took up the
problem!2. The Commission assessed the complaints and requests for solutions
submitted separately by different non-governmental organisations and
professional associations. Subsequent to an extensive deliberative process, they
agreed on a solution.

For the full preamble, see. Atamer, Deniz Ticareti I, mn. 961.
See Atamer, Deniz Ticareti I, mn. 967.

The Code shall not serve as a source that ‘contains the disputes’; rather, it is a source that
‘contains the rules for the settlement of the disputes’.

8 See Atamer, Deniz Ticareti I, mn. 971-973.

For detailed information and judicial rulings on this subject, see Atamer, Deniz Ticareti I, mn.
991-1010.

10 See Atamer, Deniz Ticareti I, mn. 969-990.

For detailed information on this Commission, see Atamer, Deniz Ticareti I, mn. 778 et sequens
(“et seq.”).

For this process, see Atamer, Deniz Ticareti I, mn. 1015- 1021.
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2. Rule and Formal Drafting Reasons

The provision has been reworded based on this agreement and incorporated into
the second sentence of the second paragraph of Article 5 of the Draft TCC. This
provision was adopted in the Draft TCC, the Justice Commission of the TGNA
and the General Assembly exactly as follows without further amendment:

“In instances where multiple commercial courts of first instance are
designated to hear commercial matters within a jurisdiction, the Supreme
Board of Judges and Public Prosecutors may, contingent upon the
prevailing business conditions, designate one or more of these courts to
exclusively hear civil cases pertaining to maritime trade and marine
insurance, arising out of this Act and other Acts.”

The formal drafting reasons' to this provision read as follows:

“(...) The Draft statutes provide that in instances where multiple
commercial courts of first instance are designated to hear commercial
matters within a jurisdiction, one or more of these courts of jurisdiction
shall be designated to hear civil cases pertaining to maritime trade and
marine insurance, arising out of the Draft and other Acts. If so designated,
said court(s) shall refrain from hearing any other commercial cases and
shall exclusively hear cases pertaining to maritime trade and marine
insurance. Unlike the Act No. 6762, the scope of the matters to be heard
by such a court has been broadened in alignment with its intended purpose
by substituting “Book Four” with “arising out of this Act and other Acts.”
Indeed, there exist several regulations governing maritime trade in many
other legal frameworks, such as the Act on Ports, the Environmental Act,
etc.; hearing the cases arising from these provisions before the same courts
will not only facilitate the specialization of the court literally but will also
avoid a consequence against the purpose such as hearing several disputes
arising from a single incident (e.g., collision, marine pollution, shipwreck
removal, insurance) before different courts.”

Thus, the problems brought about by the preceding regulation have been
resolved according to the unanimous will of all relevant stakeholders. Under the
new provision, the specialised court shall be designated as a Chamber of the
Commercial Court of First Instance (“CCFI”’)!'%. Thus, the CCFI designated as a

13" Grand National Assembly of Tiirkiye (“GNAT”) Period: 23, Legislative Year: 2, Ordinal No:
96, 73-74 (Drafting Reasons to Article 5).

14 About this court, see Baki Kuru, Medeni Usul Hukuku, El Kitabi, Vol. 1, (1st edn, Yetkin
Yayinlari, 2020) 71 (b), 140 (4), 238 (B); Hakan Pekcanitez, Oguz Atalay and Muhammet
Ozekes, Medeni Usil Hukuku, Textbook (12th edn, On Iki Levha Yaymcilik, 2024) mn. 156;
Ali Cem Budak and Varol Karaaslan, Medeni Usul Hukuku (8th edn, Filiz Kitabevi, 2024) 52
(mn. 12); L. Sanal Gorgiin, Levent Borii and Mehmet Kodakoglu, Medeni Usil Hukuku (13th
edn, Yetkin Yayinlari, 2024) 35. About the CCFI in general, See Ramazan Arslan, Ejder
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specialist shall not only hear disputes arising out of a given Book of the TCC but
also all civil cases that may arise pertaining to maritime trade and marine
insurance. Therefore, there will be a literal specialisation, and on the other hand,
the cases pertaining to vessels will be prevented from being allocated to different
courts.

3. New Designation

Upon the adoption of the TCC, successive acts have been taken for the
designation of the specialised court jurisdiction'”. Consequently, the 17th CCFI
in Istanbul and the 5th CCFI in Izmir were designated as per the second sentence
of the second paragraph of Article 5 of the TCC.

4. Meaning of the New Rule

It is also necessary to concretise the meaning of the phrase “civil cases pertaining
to maritime trade and marine insurance,” which sets out the jurisdiction of the
specialised court in the new regulation'¢. Indeed, the TCC clearly sets forth the
applicable rules thereof.

In fact, the pertinent part of the first paragraph of Article 4 of the TCC reads as
follows:

“(...) regardless of whether the parties are merchants or not;

a) (...) civil cases arising out of the matters stipulated in this Act (...) shall
be deemed (...) as (...) commercial cases.

£

As per this rule, the basic provision adopted with respect to the jurisdiction in
“commercial cases” has been regulated in the first paragraph of Article 5 as
follows:

“(...) the commercial court of first instance shall have jurisdiction to hear
all commercial cases.”

Yilmaz, Sema Taspinar Ayvaz and Emel Hanagasi, Medeni Usul Hukuku (10th edn, Yetkin
Yayinlari, 2024) 209 (11); Siiha Tanriver, Medeni Usiil Hukuku, Vol I: Temel Kavramlar ve Ilk
Derece Yargilamas: (6th edn, Yetkin Yayinlari, 2024) 164 (1); Murat Atali, Ibrahim Ermenek
and Ersin Erdogan, Medeni Usiil Hukuku (7th edn, Yetkin Yayinlari, 2024) 148 (b).

For detailed information on this matter, see Atamer, Deniz Ticareti I, mn. 1026-1029.

16 See Atamer, Deniz Ticareti I, mn. 1032-1039.

15
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Accordingly, as per subparagraph (a) of the first paragraph of Article 4, “civil
cases arising out of the matters stipulated in this Act” shall be heard before the
CCFI. The first sentence of the second paragraph of Article 5 restates this rule
as follows:

“If there is a commercial court of first instance in a place, the commercial
court of first instance shall hear the cases (...) which are deemed to be
commercial[a] as per the provision of Article 4 (...).”

Subsequently, the law stipulates that the CCFI designated in accordance with the
second sentence of the second paragraph of Article 5 shall hear “civil cases
related to maritime trade and marine insurances”.

Based on the framework established by these provisions, “civil cases pertaining
to maritime trade and marine insurance” are “civil cases arising out of the matters
stipulated in this Act” as per the TCC. The matters stipulated in the TCC (“this
Act”) cover “maritime claims,” listed under 22 subparagraphs in the first
paragraph of Article 1352!7. These claims are secured by the right of arrest
concerning the vessel, in accordance with the provisions set forth in the first
paragraph of Article 1353 of the TCC. Maritime claims, regulated in 22
subparagraphs in the first paragraph of Article 1352, are no doubt among the
“matters stipulated in this Act” under subparagraph (a) of the first paragraph of
Article 4 of the TCC. Therefore, not only arrest proceedings for these claims, but
also “all civil cases and ex parte judicial proceedings arising out of these matters”
lie under the jurisdiction of the CCFI designated pursuant to the second sentence
of the second paragraph of Article 5 of the TCC. As such, Article 1352 not only
lists the cases in which the right of arrest is recognised but also sets forth “the
civil cases pertaining to maritime trade (...) arising from this Act (...), to which
these courts of jurisdiction are designated to hear pursuant to the first paragraph
of Article 4 and the first two paragraphs of Article 5.

Hence, in the initial years following the enactment of the TCC, the 11th, 20th
and 23rd Civil Chambers (“CC”) of the Supreme Court issued their rulings in

17" For detailed information and references on these claims, see Kerim Atamer, Deniz Ticareti

Hulkuku, Vol IV: Deniz Icra Hukuku (2nd edn, On Iki Levha Yaymcilik 2019) mn. 217 et seq.
(Deniz Icra); Ecehan Yesilova-Aras, 1999 Tarihli Milletleraras: Sézlesme Geregi Geminin
Intiyati Haczi Kararinin Infazi “Arrest” (1st edn, Yetkin Yayinlari, 2023) mn. 65 et seq.;
Emine Erdogan, Milletleraras: Sozlesmeler ile Tiirk Hukukunda Deniz Alacagi (1st edn, On
iki Levha Yayncilik 2024); see also Onur Yilmaz, Gemilerin Ihtiyati Haczi (1st edn, On iki
Levha Yayincilik 2023) 125 and fn. 506 therein.
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accordance with these drafting reasons'®. Afterwards, when the Regional Court
of Appeal (“RCA”) took jurisdiction to review the rulings on lack of jurisdiction,
many RCAs again adopted the same reasoning in their preliminary rulings'®.
Consequently, the Courts assessed the presence of a maritime claim as listed in
the first paragraph of Article 1352 of the TCC in the substantive dispute, and if
such a claim exists, the 17th CCFI in Istanbul and the 5th CCFI in Izmir were
deemed to have jurisdiction. Even one ruling issued by the Court of Jurisdictional
Disputes was predicated upon this reasoning®.

Nevertheless, more recent rulings, which will be analysed below, appear to have
brought these issues back to the agenda. Notwithstanding the reasoning that the
list of maritime claims also delineates the jurisdiction of the specialised court, it
appears that some of the views and opinions held during the period when the
third paragraph of Article 4 of the TCC was in force have re-emerged. The
following discussion presents the most notable examples, elucidating the
impossibility of agreeing with these judicial rulings baseed on the wording and
purpose of the TCC.

5. The Term “Specialised Maritime Court” and Its Abbreviation “SMC”

As shown above, the court of jurisdiction designated as per the second sentence
of the second paragraph of Article 5 of the TCC refers to a Chamber of CCFI.
Therefore, the term “Specialised Maritime Court” referred to in the third
paragraph of Article 4 of the rTCC is no longer valid. Nonetheless, this term has
proliferated rapidly within a brief timeframe, resulting in its ongoing use by legal
practitioners and judicial bodies in cases filed during the TCC period. Indeed,
for example, for the cases filed before the Istanbul 17th CCFI, the Specialised
Maritime Court appears in parentheses under the name of the Court, and this
Court, as well as the appellate and appeal tribunals, persistently employ the same
term.

Based on this extensive use in practice, this study also refers to the court of
jurisdiction designated pursuant to the second sentence of the second paragraph

18 For many examples, see Atamer, Deniz Icra, mn. 152-160.
19 For example, see Atamer, Deniz Icra, mn. 161- 166.
20 See Atamer, Deniz Icra, mn. 168.
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of Article 5 of the TCC as SMC. Nevertheless, as previously explained, this court
is classified as a Chamber of the CCFI by virtue of its legal nature.

II1. PROBLEMS FACED IN CURRENT CASE LAW
1. Disputes in Maritime Labour Law

A. Seafarers Working on Turkish Flagged Vessels

Disputes arising from Maritime Labour Law, in particular the designation of the
court of jurisdiction for wages and other claims by seafarers, represent one of the
most troublesome issues. Another publication has discussed the outstanding
issues and considerations raised therein in detail?!. On 28/03/2019, the judicial
process leading to the ruling issued by the Civil General Assembly of the
Supreme Court (“CGA”)** exemplifies the issue in the best way. The ruling
discusses the issue under both the provisions of the rTCC and the TCC and as a
result held that the maritime labour contract is the basis of the enforcement
proceedings, not the TCC, and therefore, the Labour Court shall have jurisdiction
over the wage claims of the seafarer working on a Turkish flagged vessel in
accordance with the first paragraph of Article 46 of the Maritime Labour Act No.
85423 (“MLL”).

According to the information provided in the ruling of the Court, the creditor
seafarer initiated enforcement proceedings in 2011 for the payment of his due
wages. Upon the debtor’s objection to the enforcement proceedings, an action
seeking to annul the objection was launched; however, due to the lack of
jurisdiction rulings, the case could only be adjudicated finally by the Supreme
Court in 2019. Therefore, the creditor seafarer was forced to spend 8 years
waiting only for the designation of the court of jurisdiction, starting from the
enforcement proceedings. Given the proceedings to be held for the collection of
the debt after the ruling of the CGA and the process of execution of an
enforcement order, it appears that the creditor’s entitlement to collect the claims
may be delayed for a period of 10 years due to jurisdictional conflicts. At this
stage, the vessel may have been wrecked or totally dismantled, the debtor

21 See Atamer, Deniz Ticareti I, mn. 1040-1053.

22 General Assembly of Civil Chambers, 28/03/2019, Docket (“D.”) 2017/2516, Order (“0.”)
2019/360 (www.lexpera.com.tr).

23 Maritime Labour Act, Actno: 854, Adopted on: 20/04/1967, OJ: 29/04/1967-12586; For the
latest text, see www.mevzuat.gov.tr.
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company may have gone into liquidation, or there may have been some other
impediment to the collection of the claim. It is fundamentally unjust to compel a
seafarer to endure a decade-long delay to collect his wage claim— the most
sacred right of a seafarer. Moreover, it is unreasonable for this delay to arise from
the inability to designate the court with jurisdiction. Like all other workers,
seafarers necessitate safeguarding from their employers. In the pursuit of
safeguarding his claim, a delay of 10 years should not be imposed simply due to
the failure to designate the court with jurisdiction.

In this case, if we resort to legal exegesis methods from an intangible standpoint,
the seafarer’s wage claim represents a “claim on the vessel” pursuant to
subparagraph (a) of the first paragraph of Article 1320 of the TCC and a
“maritime claim”, as described by subparagraph (o) of the first paragraph of
Article 1352 of the TCC. Both rules are “matters regulated under the TCC” as
per the first paragraph of Article 4 of the TCC and therefore lie under the
jurisdiction of the SMC. The rules on jurisdiction under the TCC are both “basic
law™?* and “later law,” and ought to have priority over the regulation stipulated
in the first paragraph of Article 46 of the SMC, wherein the labour courts have
jurisdiction over disputes under maritime labour law. However, the SMC has the
nature of a “special law” with respect to the labour contracts of seafarers working
on Turkish-flagged vessels. Moreover, as will be discussed below, since the
solution adopted by the CGA of the Supreme Court is not applicable in many
cases, alternative solutions have also been put forth for consideration.

Nevertheless, since the objective is undoubtedly safeguarding the seafarer, it is
imperative that a practical solution be implemented—one that avoids prolonged
and intangible discussions and effectively safeguards the seafarer; in particular,
a solution should be pursued that prevents the seafarer from enduring a decade-
long wait at the courthouse for the designation of the court with jurisdiction.
Based on this principle, we reiterate our earlier call?: For disputes pertaining to
the claims of seafarers arising from maritime labour contracts, the creditor
should be set free; accordingly, the creditor should be able to resort to the court
with jurisdiction pursuant to the second sentence of the second paragraph of
Article 5 of the TCC, or alternatively, the court with jurisdiction as outlined in

24 About the “fundamental law” nature of the TCC, see Atamer, Deniz Ticareti I, mn. 773; about
this term, see Atamer, Deniz Ticareti I, mn. 27-28.

25 Atamer, Deniz Ticareti I, mn. 1051.
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the first paragraph of Article 46 of the SMC. Such an approach is the only way
to safeguard the seafarer.

B. Seafarer Working on a Foreign-Flagged Vessels

An alternative has been adopted for the issue discussed under the preceding
section if the vessel is registered under a foreign flag. Even if the seafarer holds
Turkish citizenship, if he works on a foreign-flagged vessel, it has been
recognised that the Labour Court shall no longer have jurisdiction over the
dispute, as it lies beyond the jurisdiction of the SMC and the TCC, and therefore
the dispute shall be heard by the Civil Court of First Instance?. Pursuant to this
case law, the recent rulings issued by the 17th CC of Izmir RCA have concluded
that even arrest orders on the vessel under the first paragraph of Article 1353 of
the TCC for claims arising from maritime labour contracts of seafarers working
on foreign-flagged vessels shall not be heard by the SMC?’.

It is not possible to agree with the conclusions drawn in these rulings. The
entitlement of seafarers working on foreign-flagged vessels to a “maritime lien”
for their claims shall be determined by Turkish law in the trials held in Tiirkiye;
the third paragraph of Article 1320 of the TCC explicitly stipulates this rule on
conflict of laws. Therefore, these creditors are also the creditors of the vessel
pursuant to subparagraph (a) of the first paragraph of the same article. On the
other hand, the applications lodged in Turkey for the arrest of vessels are also
governed by Turkish law; the first sentence of the first paragraph of Article 1350
of the TCC regulates this rule. Consequently, these seafarers qualify as
beneficiaries of maritime claims in accordance with subparagraph (o) of the first
paragraph of Article 1352 of the same Act and are entitled to the right to arrest
the vessel. The TCC recognises both the status of a maritime lienor and the status
of a maritime creditor. As previously explained, it is not relevant whether the
parties are merchants or not in commercial cases arising from the matters
stipulated in the TCC. As such, the SMC shall unquestionably have jurisdiction
to safeguard a maritime claim, as it is also a vessel claim, with the right of arrest
on the vessel pursuant to the first and second paragraphs of Article 1353 of the
TCC. It would once again contradict the purpose of safeguarding the creditor

26 11t CC, 19/09/2016, D. 2016/8364, O. 201/7310; 13™ CC, 29/06/2015, D. 2015/1756, O.
2015/22285. Both orders were referred to in the order of Izmir RCA 17" CC, 23/06/2022, D.
2022/1124, O. 2022/1155 (www.lexpera.com.tr).

27 fzmir RCA 17" CC, 23/06/2022, D. 2022/1124, O. 2022/1155 (www.lexpera.com.tr); {zmir
RCA 17" CC, 12/10/2022, D. 2022/1566, O. 2022/1562 (www.lexpera.com.tr); izmir RCA
17" CC, 12/10/2022, D. 2022/1568, O. 2022/1563 (www.lexpera.com.tr).
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seafarer to shut the way for their resort to the court specialised in vessel and
maritime claims. Therefore, it would be appropriate that the solution advocated
for Turkish-flagged vessels above should also prevail here, and the creditor
should be afforded the autonomy to select.

C. Pursuit of the New Owner under a Maritime Lien

The inconsistency in referring the creditor seafarer to either the Labour Court or
the Civil Court of First Instance becomes even more explicit in cases where the
rights of the maritime line holder are asserted against the new shipowner due to
the transfer of the ownership in the vessel. Indeed, when the seafarer attains the
status of a lien holder as per subparagraph (a) of the first paragraph of Article
1320 of the TCC, that maritime lien that safeguards such claim may also be
asserted against the new shipowner as per the fifth paragraph of Article 1321 of
the TCC. Two rulings issued by the 14th CC of the Istanbul RCA concluded that
since no employment contract exists between the new shipowner and the creditor
seafarer in such cases, only a maritime lien is established, and therefore,
jurisdiction is conferred on the SMC?. It is imperative to concur with this
conclusion unequivocally. As shown above, the claim for the seafarer’s wages is
regulated under the TCC both as a maritime lien and as a maritime claim.
Consequently, the SMC shall have jurisdiction in cases pertaining to such claims.
It would be inappropriate to draw a distinction between cases where the claim is
asserted against the new shipowner solely based on the right of a maritime lien
and other cases determined according to the flag of the vessel thereof. Since the
protection of the seafarer is intended, it is imperative that seafarers are afforded
the autonomy to select the appropriate court, and the SMC should be deemed to
have jurisdiction in all cases under the TCC.

2. Contract of Work

A. Disputes between the Shipyard and the Shipowner

Since the contracts for the building and repair of vessels qualify as “contracts of
work,” they were not “disputes included” in the Fourth Book of that Act, as
stipulated in the third paragraph of Article 4 of the rTCC; therefore, according
to the case law of the 15th CC of the Supreme Court of Appeals, the SMC was

2 Istanbul RCA 14" CC, 02/10/2019, D. 2018/1255, O. 2019/1246 (www.lexpera.com.tr);
Istanbul RCA 14" CC, 10/10/2019, D. 2018/1257, O. 2019/1279 (www.lexpera.com.tr).
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not deemed to have jurisdiction over these disputes, necessitating recourse to the
CCFI®. The enactment of the TCC brought about a fundamental change to this
solution, which conformed to the wording of the rTCC. As quoted above, the
new regulation designates the SMC to hear civil cases pertaining to maritime
trade arising out of the TCC and “other Acts”. Against the background, disputes
pertaining to maritime trade, which would have been settled by the provisions of
the Code of Obligations on the contract of work, have also been placed under the
jurisdiction of the SMC.

Nevertheless, two recent appellate rulings have concluded that contracts for the
building or repair of vessels do not lie under the jurisdiction of the SMC, as they
are contracts of work®. These judgements mirror the legal status under the rTCC
and clearly violate the new regulation. As per subparagraph (m) of the first
paragraph of Article 1352 of the TCC, claims arising from the “building,
rebuilding, repair, equipping, or modification of the qualifications of the vessel”
shall be considered as maritime claims. Therefore, as shown above, the SMC has
jurisdiction over these claims. Indeed, the 20th and 23rd CC of the Supreme
Court of Appeals have also ruled that such claims shall lie under the jurisdiction
of the SMC, based on the referred subparagraph (m)*'. In a similar vein, the 37th
CC of Istanbul RCA has upheld, both consistently and correctly, that the disputes
covered by subparagraph (m) shall be heard by the SMC*2. This case law ought
to be taking full precedence now and eliminate the controversy of the court with
jurisdiction in such disputes. The place of jurisdiction for disputes arising out of
maritime claims under subparagraph (m) of the first paragraph of Article 1352
of the TCC is the SMC.

29 See Atamer, Deniz Ticareti I, mn. 1009-1010.
30 Istanbul RCA 14% CC, 24/09/2020, D. 2020/1152, O. 2020/965 (www.lexpera.com.tr);
Istanbul RCA 15" CC, 12/01/2022, D. 2022/27, O. 2022/46 (www.legalbank.net).

31 For this case law, see Atamer, Deniz Icra, mn. 154 (fn. 16) and mn. 155 (fn.17).

32 First, see Atamer, Deniz Icra, mn. 162 (fn. 23); this case law has been upheld in the following

rulings: Istanbul RCA 37" CC, 06/09/2019, D. 2019/926, O. 2019/1940
(www.lexpera.com.tr); Istanbul RCA 37" CC, 10/09/2019, D. 2019/553, O. 2019/1978
(www.lexpera.com.tr); Istanbul RCA 37%" CC, 05/11/2019, D. 2019/1220, O. 2019/2523
(www.lexpera.com.tr); Istanbul RCA 37%" CC, 06/11/2019, D. 2019/1221, O. 2019/2537
(www.lexpera.com.tr); Istanbul RCA 37" CC, 06/12/2019, D. 2019/1656, O. 2019/2861
(www.lexpera.com.tr); Istanbul RCA 37™ CC, 19/12/2019, D. 2019/1731, O. 2019/2988
(www.sinerjimevzuat.com.tr).
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B. Disputes between the Shipyard and Its Subcontractor

On the other hand, the said subparagraph (m) does not cover the disputes arising
out of a contract between a shipyard and its subcontractor. Therefore, cases
arising out of such contracts should be heard before the CCFI. This rightful
solution has been upheld by recent RCA rulings®.

3. “Consumer” Disputes

Due to the provision in the second paragraph of Article 83 of the Consumer
Protection Law No. 6502 dated 7/11/2013%, it was previously noted that
consumer courts may be deemed to have jurisdiction over disputes to which the
“consumer” is a party, and the drawbacks of this solution were expressed®.
Indeed, a ruling has recently been issued to that effect. Accordingly, it has been
held that where the owner of household goods being transported from overseas
is not classified as a merchant in a dispute arising from a contract of carriage of
goods by sea, any dispute arising from the delivery of such goods shall be heard
before the consumer court®®. This solution is probably not open to discussion due
to the rule set forth in the second paragraph of the said Article 83. However, the
jurisdiction of a court with no expertise in the same field, as opposed to a
specialised court in the field of maritime trade, calls the legal policy into
question. For instance, it is not a desired solution to place the disputes arising
from the liability regime regulated under Articles 1256 to 1271 of the TCC or
the limited liability regime to be enforced pursuant to Article 1328 of the TCC
before a court lacking the requisite expertise in these matters, rather than before
a court that possesses specialisation and substantial experience in this field.
Unfortunately, this solution remains in place against the second paragraph of the
prevailing Article 83.

3 Istanbul RCA 37" CC, 10/09/2019, D. 2019/550, O. 2019/1985 (www.lexpera.com.tr);
Istanbul RCA 45™ CC, 28/04/2021, D. 2021/153, O. 2021/455 (www.lexpera.com.tr).

3 For the latest text, see www.mevzuat.gov.ir.

35 See Atamer, Deniz Ticareti I, mn. 1054.

36 Tzmir RCA 6™ CC, 22/06/2023, D. 2023/774, O. 2023/1216 (www.lexpera.com.tr).
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4. Overseas Sales Contracts

Some courts of first instance have ruled that the SMC shall have jurisdiction even
over disputes arising out of overseas sales contracts®’. These rulings were rightly
overturned on appeal. Indeed, the transportation of the cargo by a vessel for the
performance of an overseas sales contract between the seller and the buyer does
not constitute a maritime claim under the first paragraph of Article 1352 of the
TCC. The mutual claims of the seller and the buyer are based on the overseas
sales contract, not on a maritime claim. Indeed, an appellate judgement has ruled
that the claim for damages arising from the defect in the goods covered by the
overseas sales contract shall be heard before the CCFI®®. In a similar vein,
another appellate judgement has held that the action for collecting the claim for
consideration arising from the overseas sales contract shall also be heard before
the CCFI*°. These rulings conform to our foregoing explanations.

5. Combined Carriage by Sea and CMR
Articles 902 to 905 of the TCC regulate “carriage by different types of vehicles”.

The terms “mixed carriage”, “multimodal carriage” or “combined carriage” are
also used for this contract of carriage. Our study prefers to use the term

“combined carriage”.

If a contract for combined carriage includes a partial carriage by sea, the court
with jurisdiction for disputes arising out of such a contract poses an intriguing
question. In fact, this problem also appears for the carriage under the first
paragraph of Article 2 of the CMR*, which regulates the contracts of carriage
by road. If a single contract for combined carriage has been concluded for a route
which involves carriage by sea, which court shall have jurisdiction for disputes
arising out of such a contract, in particular claims based on damage to or delay
of cargo? Recent appellate judgements show a disagreement thereon.

w

7 See supra fn. 38 and 39 below, where domestic court rulings were overturned in the appellate
judgments.

38 Istanbul RCA 13t CC, 17/11/2022, D. 2022/1325, O. 2022/1689 (www.lexpera.com.tr).
3 Istanbul RCA 43" CC, 04/11/2021, D. 2021/1205, O. 2021/1301 (www.lexpera.com.tr).

40 The original title of the Convention referred to by this abbreviation reads as follows:
Convention on the Contract for the International Carriage of Goods by Road, the following
title appears in the Turkish official translation: Egyalarin Karayolundan Uluslararasi Nakliyati
Icin Mukavele Sozlesmesi. For the official texts, translations and detailed commentary, see
Hakan Karan, Ozgenur Kara and Izel Varan, CMR Serhi (2nd edn, Yetkin Yayinlari, 2020).
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Indeed, some appellate judgements have ruled that disputes arising out of a
combined contract of carriage shall be heard before the CCFI, even if the contract
includes a maritime section*!. On the other hand, some other judgements have
held that the SMC shall have jurisdiction over the same dispute®.

Here, firstly, the solution described in the first sentence of the first paragraph of
Article 903 of the TCC should be considered. Accordingly, if the damage has
been found to have been sustained during the carriage by sea, the rules specific
to the Maritime Law shall be enforced. Therefore, this option also requires the
SMC to be deemed to have jurisdiction.

However, if it is unknown during which part of the carriage the damage was
sustained, and therefore, even if the First and Second Parts of the Fourth Book
of the TCC are applied as per the first paragraph of Article 902, it would be
appropriate for the SMC to be deemed to have jurisdiction. Indeed, it will be
investigated during the main proceedings as to at which part of the carriage the
damage was sustained. Until otherwise proven, it will be deemed that the damage
may have been sustained during the carriage by sea. The SMC shall also be
deemed to have jurisdiction at this stage. If it is found that the damage was not
sustained during the carriage by sea or if it is not possible to determine during
which part of the carriage the damage was sustained, sending the file to the CCFI
by ruling out of jurisdiction would lead to an undue waste of time; instead, it
would be a more convenient solution for the SMC to finalise the proceedings in
accordance with the rule of procedural economy.

6. Financial Leasing Contract

A recent appellate judgement has ruled that a claim for the outstanding rent
arising from a financial leasing contract for a vessel shall not be treated as a
“maritime claim”*. However, it is not possible to agree with this conclusion. As
per subparagraph (f) of the first paragraph of Article 1352 of the TCC, any claim
arising from “any agreement for (..) hiring of the vessel, (...)” shall be
considered as a maritime claim. The phrase “any agreement” therein also covers

41 Istanbul RCA 12% CC, 24/01/2019, D. 2018/2427, O. 2019/90 (www.lexpera.com.tr); Istanbul
RCA 37" CC, 08/06/2020, D. 2020/237, O. 2020/1218 (www.lexpera.com.tr).

4 Istanbul RCA 13% CC, 22/05/2019, D. 2019/189, O. 2019/788 (www.lexpera.com.tr); Istanbul
RCA 14" CC, 13/06/2019, D. 2018/1310, O. 2019/825 (www.lexpera.com.tr).

43 Istanbul RCA 44 CC, 25/03/2021, D. 2021/320, O. 2021/348 (www.lexpera.com.tr).
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financial leasing contracts*. Indeed, the possession shall be vested in the lessee
according to both types of lease contracts; therefore, the contracts do not differ
from each other. The difference lies in the amount of the lease payments and the
return or transfer of ownership of the vessel at the end of the contract. As such,
there would be no reason for excluding financial leasing contracts from the scope
of subparagraph (f).

Consequently, disputes arising out of contracts for the financial leasing of vessels
also lie under the jurisdiction of the SMC.

7. Jurisdiction of CCFIs Where a SMC Not Constituted

Another intriguing issue raised in recent appellate judgements dates back to the
period of the rTCC. Hence, while the SMC constituted under the third paragraph
of Article 4 of the rTCC continued to have jurisdiction, the High Council of
Judges and Prosecutors, which was functioning at that time, passed Resolution
No. 188 on 24/03/2005% (‘Resolution No. 188). According to the second
paragraph of Article 18 of this Resolution, the first CCFI shall hear disputes
under the jurisdiction of the SMC where no SMC is constituted and more than
one CCFI exists. After the TCC came into force, as shown above, there has been
no such designation; however, no new resolution has been passed to repeal
Resolution No. 188.

Recently, the CCFIs in Mersin, Ankara and Kocaeli ruled that the first CCFI had
jurisdiction based on Resolution No. 188 in cases that lie under the jurisdiction
of the SMC and referred the cases to them. In all these cases, the first CCFIs
ruled that they lack jurisdiction based on the abrogation of Resolution No. 188.
Therefore, all these cases were referred to the RCAs. The rulings issued by the
14th CC of Adana RCA and the 20th CC of Ankara RCA have held that the SMC
has been constituted as a Chamber of the CCFI as per the second sentence of the
second paragraph of Article 5 of the TCC; therefore, it is not possible to enforce
Resolution No. 188, and hence, each CCFI shall hear the civil cases pertaining
to maritime trade and marine insurance brought before it in the places where the
SMC has not been constituted*®. On the other hand, the 7th CC of Sakarya RCA

44 Atamer, Deniz Icra, mn. 275; Yesilova-Aras, mn. 85.

4 For information on this Resolution and the full text of the second paragraph of Article 18 of

the Resolution, see Atamer, Deniz Ticareti I, mn. 967.
4 Adana RCA 14" CC, 15/12/2022, D. 2022/2093, O. 2022/408 (www.lexpera.com.tr); Adana
RCA 14" CC, 03/04/2023, D. 2023/96, O. 2023/322 (www.lexpera.com.tr); Adana RCA 14™
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ruled otherwise and held that Resolution No. 188 continues to be in force since
the provision on jurisdiction under the TCC follows the rule under the rTCC, and
therefore, the first CCFI shall hear the civil cases pertaining to maritime trade
and marine insurance in the places where the SMC has not been constituted®’.

Such disagreement between the High Courts is highly inconvenient in practice.
It is understood that non-jurisdiction rulings and consequent delays and
uncertainties will prevail solely due to this disagreement. Since the status of the
SMC has been fully reregulated under the TCC, it must be acknowledged that
Resolution No. 188 shall no longer have any effect. However, the best solution
to resolve such disagreement would undoubtedly be the issuance of a new
resolution by the Council of Judges and Prosecutors explicitly declaring the
abrogation of Resolution No. 188.

CONCLUSION

The specialised court set forth in the second sentence of the second paragraph of
Article 5 of the TCC has been drafted to eliminate the problems caused by the
regulation introduced as per the third paragraph of Article 4 of the rTCC. During
the drafting of the new provision, the Drafting Commission of the TCC and many
stakeholders of the maritime industry came up with a solution through a
compromise. This solution is clearly laid down in the substantive provisions of
the TCC and in its official drafting reasons. A reference has been made above to
a judgment that the proceedings may be prolonged for up to 10 years due to non-
jurisdiction rulings. Such prolonged delays erode trust in the judicial system and
infringe upon the right to a fair trial. For the avoidance of such drawbacks, the
rule stipulated in the second sentence of the second paragraph of Article 5 of the
TCC should be interpreted and enforced in accordance with its clear wording and
purpose. Accordingly, the civil cases pertaining to ‘maritime claims’ stipulated
in the first paragraph of Article 1352 of the TCC shall, in all circumstances, lie
under the jurisdiction of the court designated as per the second sentence of the
second paragraph of Article 5 of the TCC.

CC, 04/04/2023, D. 2023/308, O. 2023/329 (www.lexpera.com.tr); Ankara RCA 20™ CC,
03/11/2022, D. 2022/1861, O. 2022/1404 (www.lexpera.com.tr).

47 Sakarya RCA 7" CC, 28/11/2022, D. 2022/2296, O. 2022/2095 (www.lexpera.com.tr).
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