/ DEHUKAM\

/<>y DEHUKAMDER

5ja
w DEHUKAM DENIZ HUKUKU DERGISI

DEHUKAM JOURNAL OF THE SEA AND MARITIME LAW

DEHUKAMDER - Cilt: 8/ Sayi: 1/ Yil: 2025, ss. 105-190

TURK TICARET KANUNU’NUN 1259. MADDESI TAHTINDA
YATLARDA SIGORTA ZORUNLULUGUNUN KAPSAMI"

THE SCOPE OF COMPULSORY INSURANCE FOR YACHTS ACCORDING
TO ARTICLE 1259 OF THE TURKISH COMMERCIAL CODE

Dr. Ogr. Uyesi Ilknur ULUG CiCIM™

Ars. Gor. Muharrem OCAL™
07/
Turizmi Tesvik Kanunu!' (TurzTesvK) m. 29°da 18.07.2021 tarihinde yapilan
degisiklikler neticesinde, sigorta zorunluluguna dair Tiirk Ticaret Kanunu? (TTK) m.
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sorumluluk sigortasinin kapsami hususunda uygulamada tereddiitler bulunmaktadir.
Uygulamadaki tereddiitlerin sebebi, deniz araglar1 zorunlu mali sorumluluk sigortasinin
kapsami hakkinda, yaklagik on senedir, hukuk sistemine aykir1 sekilde yapilan
diizenlemeler ile mevzuattaki belirsiz ve ¢eligik hiikiimlerdir. Bu ¢alismada TurzTesvK
m. 29/5, TTK m. 1259 ve zorunlu sigortanin ihdas edilmesine iliskin temel ilke uyarinca,
yatlara tatbik edilebilecek mevzuat hiikkiimleri degerlendirilmektedir.

Anahtar Kelimeler: *Yat *Deniz Turizm Aracit *Zorunlu Sigorta *Deniz Araglar
Zorunlu Mali Sorumluluk Sigortasi

ABSTRACT

As a result of the amendments to the Tourism Incentives Code (TIC) on 18.07.2021,
there is no doubt that Article 1259 of the Turkish Commercial Code (TCC) regarding
compulsory insurance can also be applied to yachts and other marine tourism vessels. On
the other hand, in practice there is hesitation about the scope of the compulsory liability
insurance to which marine tourism vehicles are subject. The reason for the hesitation in
practice is the unclear and contradictory provisions in the legislation and the regulations
on the scope of compulsory liability insurance for marine vehicles, which have been
issued in violation of the legal system for about ten years. In this study, the provisions of
the legislation applicable to yachts are evaluated in accordance with Article 29/5 of the
TIC, Article 1259 of the TCC and the basic principle regarding the establishment of
compulsory insurance.

Keywords: *Yacht eMarine Tourism Vehicle *Compulsory Insurance *Marine Vehicles
Compulsory Liability Insurance

GIRIS

Ug tarafi denizlerle gevrili olan giizel iilkemizde, 6zellikle Ege ve Akdeniz
kiyilarimizda bulunan koylar; riizgara acik ve dalgaya kapali cografi yapisi,
dogal ve tarihi giizellikleri, masmavi sular1 ve yemyesil kiyilartyla yatcilik ve
diger deniz turizmi faaliyetleri i¢in ideal ve diinya ¢apinda tercih edilebilir
niteliktedir’. Buna kargilik, yatlar ve yatlara uygulanacak sigortaya iliskin
mevzuatta miiphem ve celisik hikkiimler mevcuttur. Zira, TTK m. 1259°da
ongoriillen zorunlu sigorta, mevzuattaki karigiklik nedeniyle, yiirtirliige
girmesinden itibaren yaklasik on sene boyunca yatlara ve diger deniz turizm
araglarina uygulanamamistir. Bu c¢alismayla, TTK m. 1259°da o6ngoériilen

zorunlu sigortanin yatlara uygulanmasinda, mevzuattaki miiphem ve gelisik
noktalarin ¢ikardigi veya cikarabilecegi sorunlara dikkat ¢ekmek ve ¢oziim

3 Nitekim genel turizm gelirleri arasinda deniz turizm gelirleri yaklasik %20 paya sahiptir. Bkz:
Cetin Polat, Fevzi Bitiktas ve Abdullah Acik, ‘Tiirkiye’de Yat ve Kruvaziyer Turizmi Gelirleri:
Siiral Efecinar ve Basak Basoglu (editorler), ‘Sunus’, Yat ve Marina Isletmeciliginden
Kaynaklanan Hukuki Sorunlar ve Céziim Onerileri (Vedat Kitapeilik 2023) VII, VIL.
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oOnerileri getirmek amaglamaktayiz. Bu amag dogrultusunda TTK ve TurzTesvK
hiikiimleri merkeze alinarak mevzuattaki hiikiimler degerlendirilecektir. S6z
konusu degerlendirme yapilirken, TTK’nin deniz yoluyla yolcu tasimalarina
iliskin hiikiimlerinin mehazim teskil eden 2002 tarihli Atina Sozlesmesi* ile
ogretideki gortisler dikkate alinacaktir.

I. YAT KAVRAMININ TANIMI ve DENIZ TURIiZM ARACLARI

1. Tanim

Yat kavramimin taniminin yapilmast ve ozel yat ile ticari yat arasindaki
farkliliklarin ifade edilmesi, bu ¢alisma i¢in oldukg¢a dnemlidir. Zira, mevzuatta
yat kavramini iceren ¢ok sayida diizenleme bulunmaktadir. TTK, TurzTesvK,
Tiirk Uluslararas1 Gemi Sicili Kanunu® (TUGSK), Harglar Kanunu® (HK), Gemi
Saglik Resmi Kanunu’, Katma Deger Vergisi Kanunu®, Deniz Turizmi
Yo6netmeligi’ (DTY), Tiirk Uluslararas1 Gemi Sicili Yonetmeligi'® (TUGSY),
Turizm Amagh Sportif Faaliyet Yonetmeligi'!, Limanlar Yonetmeligi (LY)',
Gemilerin Teknik Yonetmeligi'® (GTY), Tersane, Tekne imal ve Cekek Yeri
Hakkinda Yonetmelik'¥, Ozel Teknelerin Donatimi ve Ozel Tekneleri
Kullanacak Kisilerin Yeterlikleri Hakkinda Y&netmelik's (OTDOTKKYHY) ve
Deniz Turizmi Yonetmeligi Uygulama Tebligi'® (DTYUT) yat kavramina dair
hiikiim icerdigi tespit edilebilen bazi diizenlemelerdir'’. Bu g¢alismada TTK,

Athens Convention relating to the Carriage of Passengers and their Luggage by Sea, 2002.
5 Tiirk Uluslararast Gemi Sicili Kanunu, KN: 4490, KT: 16.12.1999, RG 21.12.1999/23913.
¢ Harglar Kanunu, KN: 492, KT: 02.07.1964, RG 17.07.1964/11756.

7 Gemi Saglik Resmi Kanunu, KN: 2548, KT: 06.11.1981, RG 10.11.1981/17510.

8 Katma Deger Vergisi Kanunu, KN: 3065, KT: 25.10.1984, RG 01.11.1984/18563.

® RG 24.07.2009/27298. DTY, TurzTesvK m. 37/1-A-4’ya dayanilarak hazirlanmistir.
08.06.1983 tarihli ve 83/6708 sayili Bakanlar Kurulu Kararina dayanan ve 04.08.1983 tarihli
ve 18125 sayilit RG’de yayimlanan Yat Turizm Yonetmeligi, DTY m. 60 uyarinca yiiriirliikten
kaldirtlmigtir.

10 RG 23.06.2000/24088.
1 RG 23.02.2011/27855.
12° RG 30.10.2012/28453.
13 RG 17.11.2009/27409.
4 RG 28.06.2015/29400.
15 RG 18.01.2023/32077.
16 RG 10.06.2023/32217.

Ogretide yat kavramina dair mevzuat karmasast yasandig1 ve bu karmagik mevzuatin imkanlar
dahilinde ayn1 ¢at:1 altinda toplanmasi ve sadelestirilmesi gerektigi ifade edilmektedir. Bkz:
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TurzTesvK ve DTY hiikiimleri ve sair mevzuat uyarinca zorunlu sigortalara tabi
olan yatlarin hukuki durumu degerlendirilecektir; ancak, kavramin tanimi
yapilirken yat kavramina iligkin mevzuatta tespit edilebilen tiim tanimlar dikkate
almacak ve yatlarin deniz turizm araci niteliginde olup olmadig1 incelenecektir!®.

Deniz turizm araglarimi tanimlayan TurzTesvK m. 3/1-i uyarinca yatlar, “deniz
ve i¢ sularda gezi, spor ve eglence amacgh olarak turizm faaliyetinde bulunan
gercek ve tiizel kisilere ait ozel yatlar® ve “ticari faaliyetine esas olarak
Ulastirma ve Altyapt Bakanlhigi tarafindan diizenlenmis belgeleri haiz ticari
yatlar” seklinde ikiye ayrilmaktadir; ancak, TurzTesvK metninde yat kavramina
iligkin agik bir tanim yoktur'. Buna karsilik, TurzTesvK m. 37/1-A-4’ya
dayanilarak hazirlanan DTY m. 23/1°de yat kavrami hakkinda sarih bir tanim
bulunmaktadir. Ayrica DTY m. 21/3’te bakanlik¢a belgelendirilecek yatlar igin
gerekli nitelikler sayilmaktadir. DTY m. 23/1 uyarinca yat

“gezi, spor ve eglence amaciyla deniz turizminde kullanilmaya uygun,
tasidig1 yoleu?® sayisi onikiyi gegmeyen, yiik, yolcu ve balikg1 gemisi

Sebnem Akipek Ocal, ‘Yat Kiralama Sézlesmesinin Hukuki Niteligi’, Sezer Ilgin, Ceyda Siiral
Efe¢inar ve Basak Basoglu (editérler), Yat ve Marina Isletmeciliginden Kaynaklanan Hukuki
Sorunlar ve Coziim Onerileri (Vedat Kitapeilik 2023) 351, 360.

Yatlara uygulanabilecek yasal diizenlemeler hakkinda ayrica bkz: Haci Kara, Yatlarin Hukuki
Durumu ve Deniz Turizmi (Adalet Yayinevi 2023) 27-41 (Yat).

Fikir ve Sanat Eserleri Kanunu, Seyahat Acentalari ve Seyahat Acentalar1 Birligi Kanunu Ile
Turizmi Tegvik Kanunu ve Bazi Kanunlarda Degisiklik Yapilmasina Dair Kanun (KN: 5571,
KT:28.12.2006, RG 13.01.2007/26402) m. 13 uyarmca TurzTesvK m. 3/1-i-1’de yat tanimina
yer verilmistir; ancak, Turizmi Tegvik Kanunu ile Bazi Kanunlarda Degisiklik Yapilmasina
Dair Kanun (TurzTesvKDYDK) (KN: 7334, KT: 18.07.2021, RG 28.07.2021/31551) m. 1
uyarinca yapilan degisiklikle TurzTesvK m. 3/1-1’de yer alan yat tanimi1 kaldirilmigtir.

206229 sayili Cumhurbagkanmi Karar1 (CK) (RG 19.10.2022/31988) m. 17/1 uyarinca DTY m.
23’te yer alan “yat¢:” ifadesi “yolcu” seklinde degistirilmistir. Ayrica 6229 sayili CK m. 30 ile
DTY m. 34/1°deki “Tiirk ve yabanci bayrakli, yatgi sayist” ifadesi “Tiirk bayrakli, yolcu sayist”
seklinde, “kiralayan yatcilardan” ifadesi “kiralayanlardan” seklinde degistirilmistir. Ek
olarak, 6229 sayili CK m. 41 uyarinca DTY m. 47/4’te bulunana “yatcis: ile gelen Bakanliktan
belgesiz” ifadesi “yolcusu ile gelen” seklinde degistirilmistir. Buna karsilik, DTY m. 4/1-6’de
yatg1 “ozel yatlarda miirettebat ve diger hizmet personeli disinda gezi, spor ve eglence
amacyla yatta bulunan kisiler” seklinde tanimlanmakta ve DTY m. 4/1-g, DTY m. 5/3, DTY
m. 9/1 ve DTY m. 47/3 hiikiimlerinde “yat¢:” ifadesi kullanilmaktadir. DTY m. 4/1-p uyarinca
yolcu “Ticari olarak kullanilan bir deniz turizmi aracinda, gemi adami ve gérevli diger
personel ile sahibi, isletmecisi veya bunlarin temsilcileri disinda gezi, eglence ve spor
hizmetlerini belli bir iicret karsiliginda alan kisiler” seklinde tanimlanmaktadir. DTY nin
belirtilen hiikkiimlerinden ¢ikan genel sonug itibariyle, her ne kadar DTY m. 5/3 ve DTY m.
9/1 yoniinden miiphem noktalar olsa da DTY de, 6zel yatlarda miirettebat ve diger hizmet
personeli disinda gezi, spor ve eglence amaciyla yatta bulunan kisiler igin yat¢i, ticari yatlarda
isletmeci veya bunlarin temsilcileri ile miirettebat ve diger hizmet personeli disinda gezi, spor
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niteliginde olmayan, kamarasi, tuvaleti ve mutfagi olan deniz aracidir.
Kabotaj seferinde yiiz mille sinirli, en yakin karadan yirmi milden fazla
uzaklasmamak kosulu ile tasidigi yolcu sayisi otuzaltiyt gecmeyen,
tonilato belgesinde yat oldugu belirtilen deniz turizmi araglari da bu
kapsamdadir. lkel yapih ahsap gemi olarak tescil edilmis deniz turizmi
araclari ile yolcu sayisi onikiden fazla olan yolcu gemisi olarak tescil
edilmis deniz turizmi araglari, yat tipinde insa edilmis olmalar1 kaydiyla
yat olarak belgelendirilebilir.”

TUGSK m. 2/1-b uyarinca yat,

“yat tipinde insa edilmis, gezi ve spor amaciyla yararlanilan, tastyacaklar
yater’! sayisi otuzaltiyt gegmeyen, yiik ve yolcu gemisi niteliginde
olmayan, turizm sirketi envanterlerinde kayitli ve tonilato belgelerinde
“Ticari Yat” olarak belirtilen deniz araglar1”

seklinde tanimlanmaktadir>. TUGSY m. 4/1-b’de ise TUGSK m. 2/1-b’de yer
alan tanim biiyiik olciide tekrar edilmektedir.

GTY m. 4/1-z-nn uyarinca ticari yat, “ticari olarak gezi ve spor amaciyla
yararlanilan, yiik, yolcu veya balik¢t gemisi niteliginde olmayan gemi” seklinde
tanimlanmaktadir. Ayrica GTY m. 32/1-b’ye goére “ticari yatlarda yolcu
kapasitesi asagidaki kriterlere gére belirlenir. 1) Ticari yatlarda liman seferi
hari¢ yolcu kapasitesi kamaralardaki yatak sayisi kadardwr. 2) Ticari yatlarda
yolcu sayist en fazla 36 kisidir.” GTY m. 15/3’te ise

“tarihi ge¢cmisi olan geleneksel yontemlerle belirli bir tipte insa edilen ve
kamaralarinda en fazla 36 kisi tastyabilen ve cinsi ticari yat olan gemiler,
seyir sahalarinin mevsimsel deniz ve hava kosulari, seferin niteligi,
yakimlig1 veya siirenin kisaligi ile ayni kosularda calisan, aynmi siniftaki

ve eglence amaciyla yatta bulunan kisiler icin yolcu ifadesinin kullanildigi sonucuna
ulagilmaktadir.

2l TUGSY m. 4/1-c uyarinca yate1, “ticari yat personeli disinda kalan yolcuyu” ifade etmektedir.

22 TUGS’ye kayit i¢in “gezi” veya “spor” faaliyetlerinin bir “ekonomik menfaat” karsiliginda

gergeklestirilmesi gerekmektedir. TTK m. 935/2-a’da siralanan “gezi” ve “spor” yatlarmin
TUGS’ye tescili miimkiin degildir. Bkz: Kerim Atamer, Deniz Ticareti Hukuku - Cilt I (On iki
Levha Yaymecilik 2017) 685 (Deniz Ticareti). Baska bir ifadeyle, TUGS’ye kayit i¢in yatin
ticari amagla kullanilmas1 gerekmektedir. Bkz: Kiibra Yetis Samli, Gemi Miilkiyetinin Hukuki
Islem Yoluyla Kazamimas: (On iki Levha Yaymncilik 2021) 29. Ticari amagla kullamm
hakkinda bkz: Fevzi Topsoy, ‘Ozel Teknelerin Ticari Amagla Kullanilmasi Yasag1 ve Hukuki
Sonuglart’, Sezer Ilgin, Ceyda Siiral Efeginar ve Basak Basoglu (editorler), Yat ve Marina
Isletmeciliginden Kaynaklanan Hukuki Sorunlar ve Coziim Onerileri (Vedat Kitapeilik 2023)
75, 84-87.
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diger iilke gemilerinin olmasi durumunda karsilikli miitekabiliyet esaslari
dahilinde yakin sefer bolgesinde”

calisabilecegi ifade edilmektedir.

Yatlar, TTK m. 931/1 uyarmca gemi niteligini haizdir. Zira yatlar 6zgiilendikleri
amaci (gezi, eglence, spor) suda hareket etmeleri sayesinde elde edebilmektedir,
ylizebilmektedir ve denizcilik anlayisina gore pek kiigiik degildir®. Ayrica, TTK
m. 935/2-a uyarinca TTK’nin “Kaptan”, “Gemi Alacaklar”, “Gemi”, ve “Cebri
Icraya lliskin Ozel Hiikiimler” bashkh Kisimlar, “Catma” ve “Kurtarma”
baslikli Boliimleri, deniz alacaklarmma karst sorumlulugun sinirlanmasi
hakkindaki hiikiimleri ile donatanin gemi adamlarinin kusurundan kaynaklanan
sorumluluguna dair TTK m. 1062; yatlar gibi yalnizca gezinti, eglence veya spor
amaglarma 6zgiilenmis gemilere de uygulanmaktadir. TTK m. 935/2-a’dan da
anlasildig1 izere yatlar, bazi1 hiikiimlerin uygulanmasi bakimindan TTK uyarinca
gemi sayilmaktadir**. Buna karsilik, TTK’nin herhangi bir hiikmiinde yat
kavramina iliskin agik bir tanim bulunmamaktadir.

Ogretideki bir tanim uyarinca yat; gezinti, eglence veya spor amaciyla
kullanilan, motorlu veya yelkenli, deniz aracidir®. Ogretideki baska bir tanimda
ise, verilen ilk tanima ek olarak genellikle hafif ve nispeten kiigiik olma unsurlari
bulunmakta ve deniz aract ifadesi yerine tekne ifadesi kullamlmaktadir®®.
Ogretideki diger bir tanim ise, biiyiik 6l¢iide ikinci tanimla kesismekte ancak bu
tanmimda deniz aract ifadesi yerine yolcu gemisi ifadesi tercih edilmektedir?’.
Ogretideki farkli bir tamm uyarinca ise yat; kisisel kullamm amaciyla insa
edilen, eglence ve gezinti amaciyla faydalanmilan, yolcu ve yiik gemilerine gére
kiiciik, deniz aracidir®.

2 Samim Unan ve Melisa Konfidan, ‘Yat Sigortas: S6zlesmelerine ve Enstitii Yat Klozlarinin

Bazi Maddelerine liskin Degerlendirmeler’, Sezer llgmn, Ceyda Siiral Efecinar ve Bagak
Basoglu (editorler), Yat ve Marina Isletmeciliginden Kaynaklanan Hukuki Sorunlar ve Céziim
Onerileri (Vedat Kitapgilik 2023) 11, 12.

24 Unan ve Konfidan, 12-13.

25 Rojin Ozcan, ‘Yat Satis Sézlesmesi’ (Yiiksek Lisans Tezi, istanbul Universitesi Sosyal

Bilimler Enstitiisii Ozel Hukuk Anabilim Dal1 2023) 7.

26 Mehmet Yazici, ‘Yat Sigortalar® (Nisan 2001) (40) Reasiirdr 4, 4; Erhan Gezginci, ‘Yat
Limanlart ve Yat Limani Isleticisi Hukuki Sorumluluk Sigortast’ (Yiiksek Lisans Tezi,
Istanbul Universitesi Deniz Bilimleri ve Isletmeciligi Enstitiisii Deniz Isletmeciligi Anabilim
Dal12012) 13.

27 Kara, Yat, 57.

28 Barig Erkan Celebi, Yat Insa Sozlesmesinde Ayip (Adalet Yaynevi 2021) 32.
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Gortildiigii izere ulusal mevzuatta ve literatiirde yat kavramina iligkin benzer
ancak farkli tanimlar bulunmaktadir. Bu ¢alismada yapilan degerlendirmelere,
DTY m. 23/1’de yapilan yat tanimi esas alinmaktadir. Zira mevzuatta ve
literatlirde yapilan tanimlar icerisinde en giincel ve genis kapsamli olan tanim,
DTY m. 23/1°de yer alan tanimdir.

2. Ticari Yat ve Ozel Yat Ayrimi

TurzTesvK, DTY, TUGSK, TUGSY ve GTY hiikiimlerinden goriildiigii iizere
yatlar, ticari yat ve zel yat seklinde tasnif edilmektedir®. S6z konusu tasnif bu
calisma i¢in son derece onemlidir. Zira, deniz araglar1 zorunlu mali sorumluluk
sigortasina tabi olan yatlara uygulanacak olan hiikiimlerin tespit edilmesinde,
ticari yat ve ozel yat ayrimi1 olduk¢a 6nem arz etmektedir*.

TUGSK m. 2/1-b, TUGSY m. 4/1-b, GTY m. 4/1-z-nn ve GTY m. 32/1-b
hiikiimleri, ticari yat kavraminin sinirlarina iligskin diizenlemeler igermektedir;
ancak, mevzuatta dogrudan 6zel yat kavramim diizenleyen herhangi bir hiikiim
tespit edilememistir. Buna karsihk, OTDOTKKYHY m. 4/1-d’de yer alan 6zel
tekne tanimi, 6zel yat kavraminin sinirlarinin ifade edilmesinde dikkate alinabilir
niteliktedir. Zira, gévde boyu (LH) 24 metreden biiyiilk olmayan 6zel yatlar,
OTDOTKKYHY m. 5/2’den anlasgildigi  iizere ~OTDOTKKYHY
kapsamindadir’’. OTDOTKKYHY m. 4/1-d uyarinca 6zel tekne,

“ticari ama¢ olmaksizin miinhasiran gezi, eglence, spor ve amator
balik¢ilik gibi faaliyetlerde kullanilan, ulusal standarda gore 6l¢iildiiglinde
gbvde boyu (LH) 2,5 metre (dahil) ile 24 metre (dahil) arasinda olan ve
baglama kiitiigline veya gemi siciline kaydedilerek baglama kiitiigii
ruhsatnamesi veya gemi sicil tasdiknamesi diizenlenmis olan tekneleri”

2 Ogretide ticari yat ve izel tekne seklinde bir tasnif de yapildigi goriilmektedir. Bkz: Ceyda

Siiral Efecinar, “Marinalar Tarafindan Belirlenen Baglama Ucretlerine Iliskin Sorunlarin
Degerlendirilmesi”, Sezer Ilgin, Ceyda Siiral Efecinar ve Basak Basoglu (editorler), Yat ve
Marina Isletmeciliginden Kaynaklanan Hukuki Sorunlar ve Céziim Onerileri (Vedat Kitapgilik
2023) 143, 148-150.

30 Ayrica bkz: 2. Uygulanacak Hiikiimlerin Degerlendirilmesi.

31 24 metreden biiyiik deniz araglar1 ekonomik menfaat saglama amacina dzgiilenmemisse bile

bu araglar OTDOTKKYHY kapsaminda 6zel tekne olarak kabul edilmemektedir. Bkz:
Topsoy, 79-80.
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ifade etmektedir’>. Ayrica OTDOTKKYHY m. 17°de 6zel teknelerin hicbir
bigimde ticari amagla kullanilamayacagi diizenlenmektedir™.

Gerek ticari yat ve 6zel yat kavramlarinin lafzindan gerekse de mevzuattaki
diizenlemelerden goriildigii iizere, ticari yat ve 0Ozel yat ayrimimin odak
noktasini, yatin ticari amacgla kullamlmasi olusturmaktadir. Ogretide
OTDOTKKYHY’de yer alan ticari amag¢ ifadesiyle neyin kastedildigi
degerlendirilmis ve bu ifadenin TTK’da yalmzca TTK m. 56/4’te bulundugu;
ancak, TTK’da bu ifadeye benzer sekilde birbirine yakin fakat 6zdes olmayan
kar ve kazang saglama amaci, gelir saglama hedefi ve ekonomik menfaat
saglama amaci ifadelerinin kullanildig1 tespit edilmistir*®. Yatlarin TTK m.
931/1 uyarinca gemi niteligini haiz oldugu g6z oniine alindiginda, TTK m.
931/2°de yer alan ekonomik menfaat saglama amaci ifadesinin ve ticaret gemisi
taniminin, ticari yat ve 6zel yat ayriminda da dikkate alinmasi gerekmektedir. Bu
nedenle, OTDOTKKYHY de yer alan ticari amag ifadesi ekonomik menfaat
saglama amaci, GTY m. 4/1-z-nn’de yer alan ticari olarak ifadesi ekonomik
menfaat saglama amacina uygun olarak seklinde okunmalidir. Nitekim bu
yonde bir okuma TTK m. 931/2’yle de uyumludur.

Sonug olarak, ekonomik menfaat saglama amacina 6zgiilenen veya fiilen boyle
bir amag i¢in kullanilan ve ilgili mevzuatta dngoriilen diger sartlar1®® da saglayan
her yat, “ticari yat” sayilmalidir. Ekonomik menfaat saglama amacina tahsis
edilmeyen veya fiilen boyle bir amag i¢in kullanilmayan, yalnizca gezinti, spor,
egitim, 0gretim ve bilim amagclarina tahsis edilen ve ilgili mevzuatta dngoriilen
diger sartlar®® da saglayan yatlar ise “dzel yat” olarak kabul edilmelidir.
Dolayisiyla, deniz turizminde kullanilan ticari yatlar, TTK’nin uygulanmasi
bakimindan ticaret gemisi olarak nitelendirilmelidir®’.

32 Tanmima yonelik degerlendirmeler ve elestiriler igin bkz: Topsoy, 77-83.

33 Ticari amagla kullanim yasagina yonelik degerlendirmeler ve elestiriler igin bkz: Topsoy, 84-

93; Akipek Ocal, 360-361. Ticari amagcla kullanim yasagmin hukuki sonuglar1 hakkinda bkz:
Topsoy, 93-95.

3 Topsoy, 84-87.

35 Ornegin, TUGSK m. 2/1-b ve TUGSY m. 4/1-b hiikiimleri uyarmnca turizm sirketi
envanterlerinde kayith olma veya tonilato belgelerinde “ticari yat” olarak belirtilme gibi
sartlar.

3% Ornegin, OTDOTKKYHY m. 4/1-d ve OTDOTKKYHY m. 5/2 hiikiimleri uyarinca 24

metreden biiyiik olmama sart1.

Atamer, Deniz Ticareti, 685; Nuh Celal Giinay, ‘Miirettebathi Yat Kiralama Sozlesmesinin

TTK Agisindan Degerlendirilmesi’, Sezer Ilgin, Ceyda Siiral Efecinar ve Bagak Basoglu
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Bu noktada su soruya cevap verilmelidir: Genel olarak suda ekonomik menfaat
saglama amacina Ozgilenmemis bir yatin, arizi olarak kazang getirici bir
faaliyette kullanilmasi durumunda ticari yat olarak nitelendirilmesi miimkiin
midiir? Ticaret gemisini tanimlayan TTK m. 931/2’ye yonelik ogretideki
goriisler, sz konusu yatin ticari yat olarak nitelendirilebilmesine yonelik bu
soruya 151k tutar niteliktedir. Ogretideki bir goriise gore, ticaret gemisi olmayan
bir geminin kazang getirici bir faaliyette tamamen arizi olarak veya tesadiifen
kullanilmasi, o geminin kendiliginden ve s6z konusu faaliyetin gergeklestirildigi
siire i¢in ticaret gemisi olarak nitelendirilmesini gerektirmez®®. Ogretideki bizim
de katildigimiz baska bir goriis ise, TTK m. 931/2°de yer alan “fiilen boyle bir
amac icin kullanilan™ ifadesinden hareket ederek, suda ekonomik menfaat
saglama amacia tahsis edilmeyen bir geminin arizi olarak kazang getirici bir
faaliyette kullanilmasi durumunda, bu geminin s6z konusu sefer yoniinden
ticaret gemisi olarak kabul edilmesi gerektigini belirtmektedir’. Bu nedenle,
suda ekonomik menfaat saglama amacina 6zgiilenmemis bir yatin arizl olarak
kazang getirici bir faaliyette kullanilmasi ihtimalinde*’, kanaatimizce s6z konusu
yatin ticari yat olarak nitelendirilmesi gerekmektedir.

II. DENiZ YOLUYLA YOLCU TASIMA SOZLESMESINE iLiSKIN
TTK HUKUMLERININ KAPSAMI VE TTK M. 1259 TAHTINDA
SiIGORTA ZORUNLULUGU

1. Besinci Boliim Hiikiimlerinin Kapsami

TTK m. 1247/1°de yer alan tanima gore deniz yoluyla yolcu tagima sézlesmesi,
“yolcunun veya yolcu ve bagajimin deniz yolu ile tasinmasi icin, tasiyan

(editdrler), Yat ve Marina Isletmeciliginden Kaynaklanan Hukuki Sorunlar ve Coziim Onerileri
(Vedat Kitapgilik 2023) 373, 378-379.

38 Biilent Sozer, Deniz Ticareti Hukuku — I (Vedat Kitapgilik 2019) 36.

3 Tahir Caga, Deniz Ticareti Hukuku I (Filiz Kitabevi 1995) 39; Tahir Caga ve Rayegan Kender,
Deniz Ticareti Hukuku-I (On iki Levha Yayincilik 2009) 51-52; Rayegan Kender ve Ergon
Cetingil, Deniz Ticareti Hukuku (On iki Levha Yayincilik 2010) 37; Inci Deniz Kaner, Deniz
Ticareti Hukuku I-1I (Filiz Kitabevi 2019) 20; Emine Yazicioglu, Kender-Cetingil Deniz
Ticareti Hukuku Gozden Gegirilmis Onaltinci Baski (Filiz Kitabevi 2020) 52 (Kender-
Cetingil); Hac1 Kara, Deniz Ticareti Hukuku (On iki Levha Yaymcilik 2020) 52; ismail Demir,
Deniz Ticareti Hukuku (Yetkin Yayinlar1 2021) 64-65 (Deniz Ticareti).

Ogretide, suda ekonomik menfaat saglama amacina 6zgiilenmemis ve on sekiz on sekiz gros
tonilatodan biiyiik bir yatin arizi olarak kazang getirici bir faaliyette kullanilmasi halinde, sirf
o sefere ¢ikabilmesi icin Milli Gemi Sicili’ne kaydinin zorunlu olup olmadiginin TTK
bakimindan tereddiitlii bulundugu belirtilmektedir. Bkz: Atamer, Deniz Ticareti, 680-681.
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tarafindan veya onun adina ve hesabina*' yapilan sézlesmedir” **. TTK m.
1247/2’ye gore, devlet veya diger kamu tiizel kisilerince gergeklestirilen “ficari
yolcu tasima sézlesmelerine de” Besinci Boliim* hiikiimleri tatbik edilir*;
ancak, TTK m. 1247/3 uyarinca hava yastikli araglarla gerceklestirilen yolcu
tagimalar1 Besinci Boliim hiikiimlerine tabi degildir®.

Deniz yoluyla yolcu tasima sdzlesmesinden bahsedebilmek i¢in tagimanin iicret
karsiliginda yapilmasinin zorunlu olup olmadigi, TTK m. 1247°nin lafzindan
anlasilamamaktadir. TTK m. 1247°nin gerekgesinde, TTK m. 1247’nin
mehazinin AS m. 1/2, AS m. 1/3 ve AS m. 21 hiikiimleri oldugu belirtildikten
sonra, baglangi¢ta TTK m. 1247/1°deki tanima ticret unsurunun da eklenmesinin
diisiiniildiigii ancak mehazla uyumun saglanabilmesi amaciyla bu diisiinceden
vazgegildigi ifade edilmektedir. Buna karsilik, yolcu tagima s6zlesmesine iliskin
hiikiimlerin devlet ve diger kamu tiizel kisilerince gergeklestirilen yolcu
tagimalarindan yalnizca ticari olanlara tatbik edilebileceginin TTK m. 1247/2°de
acikea belirtilmesinden, ticret unsurunun ¢ikmakta olduguna TTK m. 1247’nin
gerekcesinde dikkat cekilmektedir. Ayrica, tasiyanin iicret hakkini agik sekilde
diizenleyen TTK m. 1250/3, TTK m. 1252/3, TTK m. 1253 ve TTK m. 1258/1-
a hiikiimleri ile ticret alacagimi gilivenceye almak icin diizenlenen ve hapis

41 Ogretide, TTK m. 1247/1°de yer alan “tasiyan hesabina” ifadesinin hukuken yerinde olmadig:

belirtilmektedir. Bkz: Ergon Cetingil, Rayegin Kender, Samim Unan ve Emine Yazicioglu,
‘TTK Tasarisi’nin “Deniz Ticareti” Baglikli 5. Kitabinda Yer Alan Hiikiimler Hakkinda’,
Deniz Hukuku Dergisi Ozel Sayi-Tiirk Ticaret Kanunu Tasaris: Hakkinda Degerlendirmeler
(Yaylactk Matbaasi, Ocak 2006) 1, 208. Zira, tastyan sifati sozlesmeseldir ve yalnizca
baglayici bir s6zlesme varsa, bununla baglantili olan kisi tagiyan sifatin1 haiz olur. Bir kimse
her durumda “hesabina” yapilan sozlesmeye taraf ve bununla bagli degildir. Hesabina
sozlesme yapilan kisi ise, s6zlesmeyi yapan kisiye temsil yetkisi vermemisse, o sdézlesmeden
dogan borglarla ilzam edilemez ve tagtyan sifatin1 da haiz olmaz. Bkz: Cetingil, Kender, Unan
ve Yazicioglu, 209.

42 AS m. 1/2, TTK m. 1247 nin gerekgesinden anlagildig1 iizere, TTK m. 1247/1’nin mehazini

teskil etmektedir.

4 Bu ¢alismada “Besinci Béliim” ifadesiyle kastedilen, TTK’nm “Deniz Ticareti” kitab1 baslikli

besinci kitabinin “Deniz Ticareti Sozlesmeleri” baslikli dordiincti kisminin “Deniz Yoluyla
Yolcu Tagima Sézlesmesi” baglikli beginci bolimiidiir.

4 AS m. 21, TTK m. 1247 nin gerekgesinden anlagildig1 iizere, TTK m. 1247/2’nin mehazini

teskil etmektedir. AS m. 21°in kaleme alinisina yonelik elestiriler i¢in bkz: Ismail Demir, 2002
Atina Sozlesmesi Cergevesinde Deniz Yoluyla Yolcu Tagima (Yetkin Yaymlar1 2020) 141-143
(Yolcu Tagima).

TTK m. 1247’nin gerekgesinde, aynt zamanda karada da yolculuk gerceklestirilmesine olanak
saglayan hava yastikli araglar icin AS m. 1/3’te istisna getirildigi belirtilmekte ve TTK m.
1247/3’te bu yonde bir istisnaya yer verilerek AS’yle uyum saglandig1 ifade edilmektedir.
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hakkinm1 konu alan TTK m. 1254’ten de benzer sonuca varilmasmin mimkiin
oldugu, TTK m. 1247’nin gerekg¢esinde belirtilmektedir.

TTK m. 1247°nin lafzindan ve gerekgesinden, licretin deniz yoluyla yolcu
tagimalarinda zorunlu unsur olup olmadigina dair kesin bir ¢ikarim yapmak
miimkiin goriinmemektedir*®. Her ne kadar TTK m. 1247/2°de yer alan “ticari
yolcu tasima sozlesmelerine de” ifadesinden ve TTK m. 1247 nin gerek¢esinin
iiciincil ve dordiincii cimlelerinden {icretin zorunlu bir unsur oldugu sonucuna
ulagilmast miimkiin gozikse de TTK m. 1247°de yer alan tanimda {icret
unsuruna agik¢a yer verilmemesinden ve TTK m. 1247 nin gerekgesinin ilk iki
ciimlesinden aksi yonde bir sonuca ulasilmas1 da miimkiindiir. Ozellikle TTK m.
1247°nin gerekgesinden ve TTK m. 1247/2’nin lafzindan kaynaklanan bu
miiphem durum?’, &gretide farkli goriisler olusmasma sebep olmustur®.

46 Kanun hiikiimleri yorumlanirken, TMK m. 1/1 uyarinca, éncelikle hiikmiin lafz1 incelenmeli

ve kanunun 6zii arastirilmalidir. Ardindan, hiikmiin lafzinin yorumu neticesinde ulasilan
sonuglar arasinda kanunun 6ziine en uygun olani esas alinmalidir. Bkz: M. Kemal Oguzman
ve Nami Barlas, Medeni Hukuk (B. 28, On Iki Levha Yaymecilik 2022) 66-67 (2022). Bu
nedenle, TTK m. 1247’nin O6ziiniin tespitinde, TTK sistematigindeki konumu, hiikmiin
TTK’nin diger hiikiimleriyle olan iliskisi, amaci ve hazirlik caligmalar1 gibi hususlara dikkat
edilmelidir. Bkz: Oguzman ve Barlas, 2022, 68-73; Mustafa Dural ve Suat Sari, Tiirk Ozel
Hukuku-Cilt I-Temel Kavramlar ve Medeni Kanunun Baslangi¢ Hiikiimleri (8. Baskidan Tipki
9. Baski, Filiz Kitabevi 2014) 128-129. Ote yandan gerekgenin incelenmesi ve mehazin
degerlendirilmesi de TTK m. 1247’nin 6ziiniin tespit edilmesinde 6nem arz etmektedir. Bkz:
Yargitay IBGK, 18.11.1945, E. 1945/13, K.1945/15 (Kazanci Igtihat Bankas1, Erisim Tarihi
(s.e.t.) 20.12.2024); Atamer, Deniz Ticareti, 553-562; Oguzman ve Barlas, 2022, 73; Dural ve
Sar1, 129. Bu gerekgelerle TTK m. 1247 hiikmii degerlendirilirken AS diizenlemeleri de
dikkate alinmustir.

Ogretide TTK m. 1247°nin gerekgesinin isabetsiz oldugu belirtilmekte ve TTK nin hazirlik
caligmalarma hakim olan ilkelere aykirt oldugu belirtilmektedir. Bkz: Kerim Atamer, ‘2002
Atina Sozlesmesi’nde ve Tiirk Ticaret Kanunu Tasarisi’nda Deniz Yolu ile Yolcu Tagima
Sozlesmesi’, (Haziran 2008) 24 (3) Banka ve Ticaret Hukuku Dergisi (BATIDER) 103, 150
(Yolcu Tasima); Melda Taskin, Deniz Yolu ile Yolcu Tasima Sozlesmesinde Tasiyanin Gemi
Kazasindan Sorumlulugu (On Iki Levha Yayncilik 2016) 50; Demir, Yolcu Tasima, 144.

TTK m. 1247/2’nin mehazt AS m. 21 oldugu i¢in, bu boliimde goriisler tasnif edilirken
yazarlarin AS uyarinca iicret unsuruna yaklasimi da dikkate alinmaktadir. Ucretin zorunlu
unsur olmadig1 yoniindeki goriisler icin bkz: Atamer, ‘Yolcu Tasima’, 149; Salih Onder, ‘1974
Tarihli Atina Konvansiyonu Baglaminda Denizde Yolcu Tasima Sozlesmesi’, Prof. Dr. Firat
Oztan’a Armagan C.I1 (Turhan Yaymevi 2010) 1537, 1547-1549; Taskin, 36 ve 50; Giines
Karol Isiklar, 2002 Atina Sézlesmesi Cercevesinde Deniz Yolu Ile Yolcu Tasimalarinda
Zorunlu Sorumluluk Sigortast (On 1ki Levha Yaymcilik 2018) 109 (Sigorta); Yazicioglu,
Kender-Cetingil, 433; Demir, Yolcu Tasima, 124-127 ve 136-145. AS uyarinca iicretin zorunlu
unsur olmadigina ancak TTK m. 1247/2 kapsaminda devlet veya diger kamu tiizel kisilerince
gergeklestirilen ticari yolcu tagima sézlesmelerinde iicretin zorunlu unsur olarak arandigina
yonelik goriisler icin bkz: [lknur Ulug Cicim, ‘Yeni Tiirk Ticaret Kanunu’na Gére Deniz Yolu
ile Yolcu Tagima Sozlesmesi’ (2012) 18(2) Marmara Universitesi Hukuk Fakiiltesi Hukuk
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Kanaatimizce, iicret, deniz yoluyla yolcu tasima sdzlesmesinin varligi igin
zorunlu bir unsur olarak kabul edilmemelidir®. Zira gerek TTK nin gerekse de
mehaz AS’nin hazirlik calismalarinda iicret unsurunun deniz yoluyla yolcu
tagima sozlesmesinin tanimina alinmasina yonelik degerlendirmeler yapilmasina
ragmen hem TTK m. 1247/1°deki hem de AS m. 1/2°deki tanimda {icret
unsuruna yer verilmemesi, bu yénde bir sonucun en énemli gerekgesidir®. Ote
yandan, tagtyanin iicret hakkina iliskin TTK m. 1250/3, TTK m. 1252/3, TTK m.
1253 ve TTK m. 1258/1-a hiikiimlerinin; taraflarin sézlesmede {iicrete karar
vermis olmasi ihtimalini diizenledigi kabul edilmelidir. Nitekim tasiyan, fiill
tasiyan ve yolcu kavramlarmi diizenleyen TTK m. 1248 ila TTK m. 1249
hiikiimleri ile yolcunun yiikiimliiliiklerine iliskin TTK m. 1251 ila TTK m. 1253
hiikiimlerinde ticretten bahsedilmemesi ve TTK nin tasima sozlesmelerine dair
bazi diger hiikiimlerinde®' agik¢a tagimanin iicret karsihiginda yapilacagina yer
verilmesine ragmen Besinci Boliim hiikiimleri arasinda bu yonde agik bir
diizenleme bulunmamasi, bu ¢ikarimi destekler niteliktedir. Ek olarak, TTK m.
1247/2’de yer alan “deviet ve diger kamu tiizel kisileri tarafindan yapilan ticari
yolcu tasima sézlesmelerine de bu Boliim hiikiimleri uygulanir” ifadesinin,
miinhasiran kamu hizmetinin goriilmesi i¢in gergeklestirilen yolcu tagimalarinin
Besinci Boliim kapsami diginda birakilmasi amaciyla diizenlendigini kabul
etmek gerekmektedir®.

TTK m. 1247’nin lafzindan ve gerek¢esinden anlagilamayan ve bu ¢alisma i¢in
oldukca O6nem arz eden bir baska husus, Besinci Boliim hiikiimlerini
uygulayabilmek icin, dstlenilen tagima faaliyetinin ticaret gemisiyle

Arastirmalar1 Dergisi (MUHHAD) 525, 528; ilknur Ulug Cicim ve Yunus Alhan, ‘Deniz
Yoluyla Yolcu Tagima Sézlesmesi Zorunlu Mali Sorumluluk Sigortasi” (Subat 2017) (15)170
Legal Hukuk Dergisi (LHD) 523, 528-529. AS m. 21°den ¢ikan sonug itibariyle iicretin AS
hiikiimlerinin uygulanmasi yoniinden zorunlu unsur sayildig1 yoniindeki goriis i¢in bkz: Mertol
Can, Tiirk Hukukunda ve Milletlerarast Hukukta Deniz Yolu ile Yolcu Tasima Sozlesmesi (Imaj
Yayincilik 2001) 20.

49 Atamer, ‘Yolcu Tasima’, 149; Onder, 1547-1549; Taskm, 36 ve 50; Ulug Cicim ve Alhan,
528-529; Isiklar, Sigorta, 109; Yazicioglu, Kender-Cetingil, 433; Demir, Yolcu Tasima, 124-
127 ve 136-145.

Ucretin zorunlu unsur sayilmasi halinde, drnegin bayramlarda yapilan, iicretsiz tagimalar
hakkinda yolcu tasima hiikiimlerinin yerine baska hiikiimlerin uygulanacagi ve bu durumun
yolcularin korunmasi i¢in getirilen yeni diizenlemeleri devre dist birakacagi gerekgesiyle,
ticretin zorunlu bir unsur olarak sayilmadigi ifade edilmektedir. Bkz: Atamer, ‘Yolcu Tagima’,
148.

TTK m. 850 ve TTK m. 1138 hiikkiimlerinde, tagimanin {icret karsilig1 yapilacagi agikca ifade
edilmektedir.

32 Demir, Yolcu Tasima, 126 ve 141-143.

v
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gergeklestirilmesinin veya baska bir ifadeyle ticari tagima niteliginde olmasinin
gerekip gerekmedigidir. Bu konuda ogretide farkli goriigler bulunmaktadir®.
Ogretideki goriis farkliliklarinin odak noktasini, ticaret gemisi niteligini haiz
olmayan gemilere uygulanacak hiikiimleri diizenleyen TTK m. 935/2’de, deniz
yoluyla yolcu tasima sozlesmelerine iligkin Besinci Boliim hiikiimlerinin
sayllmamas1 olusturmaktadir. Ayrica, yazarlarin {icret unsurunun zorunlu olup
olmamasina iliskin degerlendirmeleri ve TTK m. 1247/2’ye dair yorumlari,
goris farkliliklarinin diger sebeplerini teskil etmektedir.

Ogretideki bir goriise gore, Besinci Boliim hiikiimlerinin uygulanabilmesi icin,
deniz yoluyla gerceklestirilen yolcu tagimasinin mutlaka bir ticaret gemisiyle
gerceklestirilmesi gerekmektedir’*. Baska bir ifadeyle, ticari tasima niteliginde
olmayan tagimalar, Besinci Boliim kapsaminda degerlendirilmemelidir®. Bu
goriise gore; Besinci Boliim hiikiimlerinin uygulama alaninin tespiti igin, bir
geminin ticaret gemisi niteligini haiz olup olmamasinin etkisi ile deniz yoluyla
yolcu tagimalarinda {icretin zorunlu unsur olup olmamasi meselesi birbirinden
ayr1 degerlendirilmelidir®. Bu dogrultuda, Besinci Boliim hiikiimleri ticaret
gemisiyle gergeklestirilen yolcu tagimalarina, s6z konusu tagimanin {icretli veya
licretsiz olmasina bakilmaksizin uygulanmalidir’’; ancak, ticaret gemisi
niteligini haiz olmayan bir gemiyle iicretsiz sekilde gergeklestirilen tagimalar
Besinci Boliim hiikiimlerinin kapsami disinda kabul edilmelidir®®. Bu gériigiin
en temel dayanagi, TTK m. 935/2’de Besinci Bolim hiikkiimlerine yer
verilmemesi ve Besinci Boliim hiikiimlerinin TTK m. 935/1’in “aksini 6ngoren
kanun hiikiimleri” niteliginde olmamasidir®. Zira bu goriise gore, deniz yoluyla
yolcu tagima sézlesmesini tanimlayan TTK m. 1247/1°de iicret unsuruna yer
verilmemesi veya TTK m. 1247/2’de yer alan “ticari tasima” ifadesi, ticari

33 Atamer, ‘Yolcu Tagima’, 150; Taskin, 50-51; Isiklar, Sigorta, 114-116; Demir, Yolcu Tasima,
124-127.

3% Tagkin, 50-51; Demir, Yolcu Tasima, 124-127. Ayrica bkz: Demir, Yolcu Tasima, 131-132;
Demir, Deniz Ticareti, 369.

35 Taskm, 51; Demir, Yolcu Tasima, 126.

6 Demir, Yolcu Tasima, 125-126.

57 Taskin, 51; Demir, Yolcu Tasima, 124. Ogretide bir ticaret gemisinin isletilmesinde cesitli

sebeplerle yolcudan iicret talep edilmeyecegine dikkat ¢ekilmekte ve suda ekonomik menfaat
saglama amacina tahsis edilen bir geminin, sirf gecici bir siireyle iicretsiz yolcu tasimasi
sebebiyle ticaret gemisi sifatin1 kaybetmeyecegini isabetle belirtilmektedir. Bkz: Taskm, 51;
Isiklar, Sigorta, 115; Demir, Yolcu Tasima, 126.

38 Taskm, 51; Demir, Yolcu Tasima, 124.
3 Taskm, 50-51; Demir, Yolcu Tasima, 125.
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olmayan gemilerin TTK’nin deniz ticaretine dair hiikiimlerine tabi olduguna
yonelik bir ¢gikarim yapilmast igin yeterli agiklikta degildir®.

Ogretideki baska bir goriise gore ise®', Besinci Boliim hiikiimleri, ticari tasima
niteliginde olmayan veya bagka bir ifadeyle ticaret gemisi olmayan bir gemiyle
gerceklestirilen yolcu tasimalarina da uygulanmalidir. Zira, TTK m. 1247°de
ticret unsurunun zorunlu olduguna yer verilmemis olmasi, TTK m. 935/1in
“aksini 6ngoren kanun hiikiimleri”’nden biri niteligindedir; dolayisiyla, TTK nin
deniz yoluyla yolcu tagimalari hakkindaki hiikiimleri, ticretsiz gerceklestirilen
tasimalar i¢in de aynen uygulanmalidir®®. Bu goriis uyarinca, devlet veya diger
kamu tiizel kisilerince ekonomik menfaat saglamak amaciyla herhangi bir
geminin kullanilmasi halinde, s6z konusu gemi TTK m. 931/2 uyarinca ticaret
gemisi sayilacak ve TTK m. 935/1 uyarinca TTK’nin deniz ticaretiyle ilgili
hiikiimlerine tabi olacaktir®. Dolayisiyla, yolcu tagima sdzlesmelerinin sadece
ticari tasimalar1 kapsadiginin savunulmast halinde, TTK m. 1247/2’nin TTK’da
bulunmasinin bir anlami kalmayacaktir®. Bu goriise gore, TTK m. 1247/2
hiikmiiniin TTK’da mevcut olmasi, Besinci Boliim hiikiimlerinin tiim tasimalara
uygulanacagina dair kuralin istisnasi olarak, Devlet veya diger kamu tiizel
kisilerince gerceklestirilen ticari olmayan tagimalar hakkinda, kanun koyucunun
TTK m. 1247/2’yi kabul ettigi seklinde agiklanabilir®.

Her ne kadar TTK m. 935 ve yukarida aktarilan ilk goriis uyarinca tagimada
kullanilan geminin ticaret gemisi olmasi gerektigi sonucuna ulagilmasi miimkiin
gozikse de TTK m. 1247/2°nin TTK’da yer almasindan hareketle ve yukarida
aktarilan ikinci goriis uyarinca aksi yonde bir sonuca ulasilmasi da miimkiindiir.
Dolayisiyla kanunun Oziiniin tespit edilmesinde, gerekcenin incelenmesi ve
mehaz hiikiimlerin arastirilmasi gerekmektedir®. TTK m. 935’in gerekgesinde
bu iki goriisten birinin tercih edilmesine olanak saglayan bir ifade bulunmadigi
ve TTK m. 1247 nin gerekcesindeki miiphem ifadelerden bir sonug elde edilmesi
imkan1 bulunmadigi i¢in, mehaz hilkkmiin yorumundan ¢ikan sonug itibariyle bir

0 Demir, Yolcu Tasima, 125-126.

61 Atamer, ‘Yolcu Tagima’, 150.

62 Atamer, ‘Yolcu Tagima’, 150.

63 Atamer, ‘Yolcu Tagimma’, 136; Isiklar, Sigorta, 114.

4 Nitekim TTK m. 935/2-b’de yolcu tasima sdzlesmesi hiikiimleri sayilmadigi igin, Devlet veya

diger bir kamu tiizel kisisine ait olup da ticaret gemisi sayilmayan gemiler, TTK m. 1247/2
mevcut olmasaydi bile TTK’nin deniz ticareti hiikiimleri kapsaminda olmayacakti. Bkz:
Atamer, ‘Yolcu Tagima’, 136; Isiklar, Sigorta, 114-115.

Atamer, ‘Yolcu Tasima’, 136; Isiklar, Sigorta, 115.

6 Atamer, Deniz Ticareti, 553-562; Oguzman ve Barlas, 2022, 73; Dural ve Sar1, 129.
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karara varilmalidir. Nitekim Yargitay IBGK’larinda da belirtilen bu ilke
uyarinca®’, yabanci bir kaynaktan terciime edilerek alinan hiikiimlerin
yorumlanmasinda, mehaz hiikiim esas alinmalidir®®. Mehaz AS hiikiimleri
incelendiginde; AS m. 1/3’te geminin oldukca genis bir sekilde tanimlandigi, AS
m. 1/2 uyarinca yolcu tasima sdzlesmesinin taniminda iicret unsuruna yer
verilmedigi ve AS m. 21°de kamu makamlarinca gerceklestirilen ticari olmayan
tagimalarin kapsam dis1 tutuldugu goriilmektedir; ancak, tagimayi gergeklestiren
geminin ticaret gemisi olmasina veya kamu makamlarinca icra edilen tagimalara
yonelik istisna hiikmii disinda yer alan tasimalarin ticari tasima olmasi
gerektigine yonelik bir diizenleme tespit edilememektedir. Ayrica, Tiirkiye’nin
AS’ye taraf oldugu ve AS’nin yakin bir tarihte Tiirkiye hakkinda yiiriirliik
kazandig1 da dikkate alindiginda®, TTK ile mehazin uyumlu yorumlanmasinda
fayda bulundugu diisiiniilmektedir.

Sonug¢ olarak, kanaatimizce, TTK m. 1247/2 uyarinca diizenlenen istisna
haricinde, deniz yoluyla yolcu tasima sézlesmesi kapsamindaki tiim tagimalar
ticari  olup olmadigma veya ticaret gemisiyle  gerceklestirilip
gergeklestirilmedigine bakilmaksizin, Besinci Bolim kapsaminda kabul
edilmelidir. Zira, AS m. 21 uyarinca diizenlenen istisna haricinde, deniz yoluyla
yolcu tagsima s6zlesmesi kapsamindaki tiim tagimalar ticari olup olmadigina veya
ticaret gemisiyle gergeklestirilip gerceklestirilmedigine bakilmaksizin mehaz
AS’nin kapsamindadir’®. Buna karsilik, TTK nin lafzinin ve gerekgesinin, ticari
olmayan yolcu tagimalarinin Besinci Boliim hiikiimlerine tibi olmas1 yoniinden
yeterli agiklikta olmadigina iligkin goriisiin isabetli olduguna dikkat edilmelidir.
Nitekim 13.08.2014 tarihli Deniz Araclar1 Zorunlu Mali Sorumluluk Sigortasi
Genel Sartlar1 (DAZMSSGS)”' A.1 uyarinca sigortanin konusunu olusturan

67 Yargitay IBGK, 18.11.1945, E. 1945/13, K.1945/15 (Kazanci Ictihat Bankasi, s.e.t.
22.12.2024); Yargitay IBGK, 20.9.1950, E. 1950/4, K. 1950/10 (Kazanci Igtihat Bankast, s.e.t.
22.12.2024); Yargitay IBGK, 16.3.1955, E. 1954/26, K. 1955/4 (Kazanci Igtihat Bankasi, s.e.t.
22.12.2024).Daha fazla karar i¢in bkz: Atamer, Deniz Ticareti, 558-559.

Bu nedenle, mehaz hiikkmiin terciimesinde yapilan hatalar mehaza uygun olarak diizeltilmeli
ve genel olarak hilkmiin yorumunda dogrudan mehaza dair yasama gerekgesi, igtihatlar ve
ogreti dikkate alinmalidir. Bkz: Atamer, Deniz Ticareti, 559. Bu yorum ilkesi, Yargitay
Kanunu (KN: 2797, KT: 04.02.1983, RG 08.02.1983/17953) m. 45/5 uyarinca baglayicidir.

Siire¢ hakkinda bkz: Giines Karol Isiklar, ‘Tiirkiye’nin 2002 Atina Sozlesmesi’ne Taraf
Olmasr’,<turkiyenin-2002-atina-sozlesmesine-taraf-olmasi_pVEV4mT.pdf> s.e.t.
07.12.2024.

70 Atamer, ‘Yolcu Tasima’, 149-150; Taskin, 35-36; Demir, Yolcu Tasima, 139.

I DAZMSSGS’ nin yiiriirliige girmesi siireci hakkinda bkz: Melisa Konfidan, Deniz Araglar
Sorumluluk Sigortasi Sézlesmesi (On Iki Levha Yayncilik 2023) 79-80. Ayrica bkz: 1.
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deniz araglarmin “ticari amacl yolcu tasiyan deniz aract” seklinde ifade
edilmesinin sebebinin, TTK’nin hiikiimlerinin belirsizligi dolayisiyla Besinci
Boliim hiikiimlerinin ticari olmayan tasimalara uygulanamayacagina yonelik
yanilgi oldugunu tahmin etmekteyiz. Bu nedenle, ticari olmayan yolcu
tasimalarina Besinci Boliim hiikiimlerinin uygulanmasinda olusabilecek
tereddiitleri giderebilmek amaciyla, TTK’da bu yonde agik bir diizenleme
yapilmalidir’.

2. Sigorta Zorunlulugu
TTK m. 1259/1’in ilk climlesi uyarinca

“Onikiden fazla yolcu tasimak i¢in ruhsat almis bir gemi ile yolcu
tasindigr takdirde, tastmanin tamamini veya bir kismin iistlenen veya
gerceklestiren biitiin tasiyanlar, yolcularin 6liimiinden veya
yaralanmalarindan dogabilecek sorumluluklarina kars1 sigorta
yaptirmakla yiikiimliidiirler.”

TTK m. 1259/1’in ikinci climlesinde, zorunlu sigorta bedelinin sinirinin ker kaza
icin yolcu basina’, uluslararas: sefer yapabilmek icin ruhsat almis bir gemiyle
yolcu tasindigi takdirde 250.000 OCH’den, uluslararas: sefer igin gerekli ruhsat:
olmayan bir gemiyle yolcu tagindigi takdirde ise 100.000 OCH’den az

Mevzuatin =~ Gelisimi, 16 vd. Ogretide DAZMSSGS’nin yiiriirlige girmesiyle
DYYTZMSSGS nin yiiriirlilkten kaldirilmis sayilacagina iliskin bir ifadeye DAZMSSGS’nin
son hiikiimleri arasinda yer verilmesi gerektigi ifade edilmistir. Bkz: Duygu Demirel, ‘TTK m.
1259 Bakimindan Deniz Araglar1 Zorunlu Mali Sorumluluk Sigortasinin Kapsami® (2017)
5(177) LHD 4379, 4390-4391; Isiklar, Sigorta, 128-129; Konfidan, 79-80. DAZMSSGS nin
“Ticari Amagl Yolcu Tasiyan Deniz Araglart ve I¢ Su Araglart Zorunlu Mali Sorumluluk
Sigortasi1 Genel Sartlarr” seklinde adlandirilmasinin daha uygun oldugu yoniinde bkz: Didem
Algantiitk Light, ‘Deniz Araglart Zorunlu Mali Sorumluluk Sigortasi Genel Sartlarmin
Degerlendirilmesi’ (2014) 1(Ozel Say1) Akademik Yasannin 55. Y1l Onuruna Rona Aybay’a
Armagan LHD 319, 322 (‘Genel Sartlar’).

Kanaatimizce, Besinci Boliim hiikiimlerinin TTK m. 935/2°de sayilmas1 yerinde bir ¢6ziim
olur. Ayni yonde bir ¢6ziim 6nerisi igin bkz: Isiklar, Sigorta, 115; Demir, Yolcu Tasima, 125.

72

3 TTK’nin 09.07.2024 tarihinde yapilan degisiklikten onceki halinde yer alan “kisi basina”

ifadesi 6gretide isabetle elestirilmis ve kigi ifadesi yerine yolcu ifadesinin kullanilmasinin daha
yerinde oldugu belirtilmistir. Zira, sigorta glivencesi yalnizca yolcu sifatin1 haiz kisiler i¢in
ongoriilmekte, gemideki herhangi bir kisiyi kapsamamaktadir. Bkz: Atamer, ‘Yolcu Tagima’,
155 ve 212; Ulug Cicim, 542; Melisa Siiriicii, Ciineyt Siizel ve Kerim Atamer, ‘Metin ve
Ceviri’, Kerim Atamer ve Ciineyt Siizel (editorler), Yeni Deniz Ticareti Hukuku nun
Kaynaklar: Cilt I (On iki Levha Yayincilik 2013) 263, 277-279; Taskin, 195; Ulug Cicim ve
Alhan, 560; Demir, Yolcu Tasima, 565. Nitekim 7519 sayili Kanun (RG 09.07.2024/32597)
m. 20 uyarmca TTK m. 1259°da yapilan degisiklikte yolcu ifadesine yer verilmistir. Ayrica
7519 sayili Kanun neticesinde, uluslararasi sefer igin gerekli ruhsatt haiz olan gemiler ile
uluslararast sefer icin gerekli ruhsati haiz olmayan bir gemiler i¢in farkli sorumluluk
sinirlarinin dngdriilmesinin sebebinin, yiiksek primler oldugu uygulamada ifade edilmektedir.
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olamayacagi diizenlenmektedir. TTK m. 1259/2°de ise TTK m. 1259/1°de yer
alan sartlar1 haiz olmayan geminin yola ¢ikmasina izin verilmeyecegi hiikiim
altna alinmaktadir’™. TTK m. 1259’un gerekgesinden, 1974 tarihli Atina
Sozlesmesine 2002 Protokolii’niin islenmesiyle olusan 2002 tarihli Atina
Sozlesmesi (2002 AS) m. 4bis/1 ile AS m. 4bis/12 hiikiimlerinin TTK m.
1259’un mehazini teskil ettigi’; ancak, mehaz AS m. 4bis/1’de sigortaya
alternatif olarak 6ngoriilen ve bir bankanin veya benzeri baska bir mali kurumun
garantisi altinda teminat saglanmasina imkan veren hiikmiin, zorunlu sigorta
uygulamasiyla uzlagsmayacagi gerekcesiyle uygun bulunmadigi ve TTK’ya
aktarilmadigi anlagilmaktadir.

Deniz araglarina uygulanacak zorunlu sigortalara iliskin mevzuat
incelendiginde, zorunlu sigortaya iliskin ¢ok sayida diizenleme bulundugu
goriilmektedir’®. Buna karsilik, deniz turizm araglarina uygulanacak zorunlu
sigortalara iligkin mevzuat icerisinde, zorunlu sigortayr diizenleyen kanun
hiikiimlerinin yalnizca TTK m. 1259 ve TurzTesvK m. 29/5 hiikiimleri oldugu
dikkat ¢ekmektedir. TurzTesvK m. 29/5’in TTK m. 1259’a yaptig1 atif dikkate
almdiginda, TTK m. 1259’un deniz turizm araglarina uygulanacak zorunlu
sigortalar yoniinden amir hiikiim olarak kabul edilmesi gerekmektedir. Zira, bir
sozlesmeyi yapma zorunlulugu getirmek, Tiirkiye Cumhuriyeti Anayasasi
(AY)”7 m. 48 uyarinca giivence altina alman sozlesme ozgiirliigiine miidahale
anlamin tagimaktadir. Dolayisiyla, bu miidahale AY m. 13 uyarinca kanunla

7 LY hiikiimleri uyarinca liman baskanliklar1 zorunlu sorumluluk sigortasinin varhigini ve

icerigini kontrol etmek ve yeri geldiginde yaptirim uygulamak gérevini ve yetkisini haizdir.
Ayrica TC. Ulagtirma ve Altyap1 Bakanligi’'nin denize elveriglilik belgesi vermeden dnce deniz
araglar1 zorunlu sorumluluk sigortasi poligesini talep ettigi belirtilmektedir. Uygulamada TTK
m. 1259/1°de oOngoriillen zorunlu sigorta hiikiimlerinin karsilanmasi ve geminin sefere
¢ikabilmesi amaciyla, tekne poligesine bu yonde bir climle eklendigi ifade edilmektedir.

752002 AS kapsaminda zorunlu sigortaya giden siire¢ hakkinda bkz: Demir, Yolcu Tasima, 494-
499. Siire¢ hakkinda ayrica bkz: S. Didem Algantiirk, ‘Yolcularm ve Bagajlarin Deniz Yolu
ile Tasinmas:1 Hakkinda 1974 Atina Konvansiyonu’na 2002 Protokolii ile Getirilen Temel
Degisiklikler’ (2003) VII(1-2) Erzincan Binali Y1ildirim Universitesi Hukuk Fakiiltesi Dergisi
581, 583-585; Demirel, 4386-4391; Isiklar, Sigorta, 121-130. Uygulanmasi hakkinda bkz:
Kerim Atamer, ‘2002 Tarihli Atina (Londra) Sozlesmesi’, Kerim Atamer ve Ciineyt Siizel
(editorler), Yeni Deniz Ticareti Hukuku nun Kaynaklar: Cilt I (On iki Levha Yaymcilik 2013)
247, 247-262.

76 Bkz: 1. Mevzuatin Geligimi; 2. Uygulanacak Hiikiimlerin Degerlendirilmesi.

77 Tirkiye =~ Cumhuriyeti ~ Anayasasi, KN: 2709, KT: 18.10.1982, RG
09.11.1982/17863(Miikerrer).
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yapilmali’® ve miidahale yapilirken Sigortacilik Kanunu (SK)” m. 13 uyarinca
kamu yarant gozetilmelidir®. Bu noktada CK’yla zorunlu sigorta
getirilebilmesine olanak saglar nitelikte goriinen SK m. 13 ile sosyal ve
ekonomik haklar ve 6devlerin CK’yla diizenlenebilecegine iliskin AY m. 104/17
hiikiimlerinin degerlendirilmesi gerekmektedir®'. Ogretide “simrlandirma”
kavraminin “diizenleme” kavramini astig1 ifade edilmekte, AY m. 13’te temel
hak ve 6zgiirliikler arasinda ayrim yapilmaksizin tamaminin sinirlandirilmasinin
yalniz kanunla yapilabilecegine dikkat ¢ekilmekte ve bu kapsamda sézlesme
Ozgirliigiine getirilen sinirlamalarin da yalnizca kanunla yapilmasi halinde
hukuka uygun olacag isabetle belirtilmektedir®?. Bu nedenle, kanun disinda
herhangi mevzuat hiikkmiinde sigorta zorunluluguna iliskin bir diizenlemeye yer
verilmesi halinde, s6z konusu diizenleme yalnizca bir kanun hiikmiinii
tekrarladig1 veya agikladigi olgiide hukuka uygun sayilmalidir®®. Dolayisiyla,
yatlarin tabi oldugu sigortaya iligkin olarak yapilacak degerlendirmelerde bu
temel prensip esas alinmali ve zorunlu sigortanin kapsami ve siirlar1 yoniinden
TurzTesvK m. 29/5’teki atif dolayisiyla TTK m. 1259 uygun distiigi 6lciide
amir hiikiim kabul edilmelidir. Caligmanin devaminda yapilan degerlendirmeler,
bu temel prensibe dayanmaktadir.

TTK m. 1259°da yer alan “Onikiden fazla yolcu tasimak igin ruhsat almis bir
gemi ile yolcu tasindigi takdirde” ifadesi, “her kaza” ifadesi ve “tasimanin

78 Unan ve Konfidan, 27; Hakan Bilgeg, ‘Sozlesme Ozgiirliigiiniin Sinirlandirilmasmna iliskin

Anayasal Ilkeler Isiginda Zorunlu Sigortalarm Belirlenmesi Usuliiniin Degerlendirilmesi’
(Kasim 2021) 23(2) Dokuz Eyliil Universitesi Hukuk Fakiiltesi Dergisi (DEUHFD) 959, 993-
994.

7 Sigortacilik Kanunu, KN: 5684, KT: 03.06.2007, RG 14.06.2007/26552.

80 Fatma Dilek Kabukcuoglu Ozer, Sigortacilik Kanunu Serhi (On ki Levha Yaymcilik 2012)
180-181; Konfidan, 52.

Ogretide SK m. 13’lin Anayasa ile bagdasmadigi ve usulsiiz yetki devri igerdigi ifade
edilmektedir. Samim Unan, Tiirk Ticaret Kanunu Serhi Altinct Kitap: Sigorta Hukuku Cilt I1
— Zarar Sigortalar: (On iki Levha Yaymlar1 2016) 409 (Serh).

Merih Omag, ‘Tiirk Hukukunda Mecburi Sigortalara ve Sorunlarina Genel Bir Bakis’, Zorunlu
Sigortalar Paneli - 19 Kasim 1993 (Sigorta Hukuku Tiirk Dernegi Yaymu 1994) 7, 28-29;
Unan, Serh, 409-411; Ecehan Yesilova Aras, ‘Deniz Araci Isletenin Sorumluluk Sigortast’,
Sema Ugakhan Giile¢ ve Necdet Basa (editorler), Akit Dist Kusursuz Sorumlulukta Bedensel
Zararlar Uluslararas: Kongre (Tiirkiye Barolar Birligi Yayinlari: 370, 2018) 519, 531; Bilgeg,
“Zorunlu Sigorta”, 991-992. Bilge¢, SK m. 13/1’in ilk ciimlesinin “Kamu yarari agisindan
gerekli goriilen hallerde, kanunla zorunlu sigorta ihdas edilebilir” seklinde degistirilmesi
gerektigine isabetle dikkat ¢gekmektedir. Bkz: Bilgeg, “Zorunlu Sigorta”, 994.

81

82

8 Samim Unan, ‘Yeni Zorunlu Sorumluluk Sigortalar1 Ongériiliirken Dikkate Alinmas1 Gerekli

Olan Hukuk llkeleri’, Zorunlu Sigortalar Paneli - 19 Kasim 1993 (Sigorta Hukuku Tiirk
Dernegi Yayim 1994) 41, 44; Yesilova Aras, 531; Unan ve Konfidan, 27.
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tamamini veya bir kismint tistlenen veya gergeklestiren biitiin tasiyanlar” ifadesi
ogretide elestirilmekte ve uygulamada farkli sekillerde yorumlanmaktadir. Bu
ifadelere iliskin 6gretideki elestiriler, TTK m. 1259 uyarinca diizenlenen zorunlu
sigortanin sinirlarina ve bu sigortayl yaptirmak zorunda olan kisilerin kim
olduguna dair miiphem noktalara 151k tutar niteliktedir. Nitekim Ogretideki
elestiriler, TTK m. 1259’un yatlara tatbikinin degerlendirilmesinde de oldukca
onem arz etmektedir.

Ogretide TTK m. 1259°daki “Onikiden fazla yolcu tasimak icin ruhsat almis bir
gemi ile yolcu tagindigi takdirde” ifadesinin uygulanmamasina yonelik bir goriis
bulunmaktadir. Ogretideki bu goriise gdre, mali sorumluluk sigortasi yapilmasi
zorunlulugu acisindan yolcu sayisinin bir énemi bulunmamaktadir; zira, yolcu
tasimasinin ticari amagli olmasi kafidir®. Bu goriise gore, deniz aracinda taginan
yolcu sayisinin yalnizca verilen asgari teminat tutari agisindan Onemi
bulunmaktadir®. Deniz araglarina uygulanacak zorunlu sigortalara iliskin
mevzuat incelendiginde; DTY m. 51, 18.10.2014 tarihli Deniz Araglar1 Zorunlu
Mali Sorumluluk Sigortasi Tarife ve Talimat Tebligi (DAZMSSTTT)3¢ m. 3/2
ve DAZMSSGS A.l1 hiikiimlerinde de yolcu kapasitesinin on ikiden fazla
olmasina iligkin sinira yer verilmedigi goriilmektedir®’. Ayrica 6gretide, on iki
veya daha az kisinin yaralanmasi ve 6liimii halinde 6zellikle yat donataninin
O0deme giicliniin mevcut olacaginin kabuliiniin tartigmaya acik oldugu ifade
edilmektedir®®. Her ne kadar de lege ferenda agisindan saymm diisiiriilmesi
gerektigi savunulabilirse de mevcut TTK m. 1259°da dngériilen sinir agiktir®,

84 Algantiirk Light, ‘Genel Sartlar’, 321.
85 Algantiirk Light, ‘Genel Sartlar’, 321.

8 RG 18.10.2014/29149.

87 Agiklamalar ve degerlendirmeler igin bkz: 1. Mevzuatin Geligimi; 2. Uygulanacak Hiikiimlerin

Degerlendirilmesi.
88 Unan ve Konfidan, 24.

85790 sayilh Kanun (KN: 5790, KT: 16.07.2008, RG 29.07.2008/29651) m. 1 uyarinca
degistirilmeden onceki Denizde Can ve Mal Koruma Hakkinda Kanun (DCMKHK) (KN:
4922, KT: 10.06.1946, RG 14.06.1946/6333) m. 1-c uyarinca on ikiden fazla yolcu tastyan her
tiirlii gemi, yolcu gemisi olarak kabul edilmekteydi. Buna kargilik 5790 sayili Kanun m. 1
uyarinca bu tanim DCMKHK’dan c¢ikarilmistir. Ancak, Gemilerin Genel Denetimi ve
Belgelendirilmesi Hakkinda Yonetmelik (RG 10.11.2006/26342) m. 4/1-aa uyarinca yolcu
gemisi, on ikiden fazla yolcu tasiyan her gesit gemiyi ifade etmektedir. Bu gerekgelerle,
ogretide Tlirk Hukuku agisindan “yolcu gemisi” olarak nitelendirilen biitiin deniz araglarinin
zorunlu sorumluluk sigortasinin kapsamina girdigi ifade edilmektedir. Bkz: Canan Ozlem
Ilgin, ‘Deniz Yolu ile Yolcu Tasima Sézlesmesine Iliskin Bir Degerlendirme’ (Giiz 2007/2)
6(12) Istanbul Ticaret Universitesi Sosyal Bilimler Dergisi 231, 236; Atamer, ‘Yolcu Tagima’,
146-147; Isiklar, Sigorta, 161-162. Buna karsilik, 6gretide Besinci Boliim hiikiimlerinin veya
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Nitekim TTK m. 1259/1°in mehazi olan AS m. 4bis/1’de de sigorta zorunlulugu
i¢in yolcu kapasitesinin on ikiden fazla olmasi aranmaktadir®. Kanaatimizce,
TTK m. 1259’un acik lafz1 ve yukarida yapilan agiklamalar uyarinca, yalnizca
yolcu kapasitesi on ikiden fazla olan deniz araglar1 zorunlu sorumluluk
sigortasina tabi tutulmalidir®’.

TTK m. 1259°daki “her kaza” ifadesi 6gretide elestirilmektedir®®. Zira TTK m.
1259°da yer alan “her kaza” ifadesi, sadece gemi kazasi neticesinde dogabilecek
sorumlulugu cagristirabilecegi igin karigikliga ve hatali yoruma yol agabilecek
niteliktedir®®. Buna karsilik, mehaz AS m. 4bis/1’de yer alan “her bir olay”
(“each distinct occasion”) ifadesi uyarinca, hem “gemi kazasi”’ndan hem de
“gemi kazas1 sayillmayan diger kazalar’dan (“incident”) kaynaklanan
sorumluluk hakkinda sigorta giivencesi saglanmalidir®. Baska bir ifadeyle, AS
m. 4bis/1 uyarinca, sadece gemi kazasi neticesinde yolcularin bedensel zarara
ugramasindan veya Oliimiinden dogabilecek sorumluluk i¢in degil, bunun
disindaki herhangi bir olay neticesinde yolcunun 6lmesi veya bedensel zarara
ugramasi sebebiyle dogabilecek sorumluluk i¢in de sigorta giivencesi saglanmasi
gerekmektedir®. Nitekim AS’nin akademik terciimesinde “her kaza™ yerine “her
bir olay” ifadesinin kullanildig1 goriilmektedir’®. Dolayisiyla, TTK m. 1259’da
ongoriilen sigorta zorunlulugunun kapsamina, hem gemi kazasi neticesinde
yolcularin bedensel zarara ugramasindan veya Oliimiinden dogabilecek
sorumlulugun hem de gemi kazasi digindaki herhangi bir olay neticesinde

AS’nin diger hiikiimlerinin uygulama alanlarmin, TTK veya AS hiikiimleri uyarinca
belirlenecegi isabetle belirtilmektedir. Bkz: Isiklar, Sigorta, 162. Deniz taksi hakkinda ayrica
bkz: Isiklar, Sigorta, 162.

AS’nin hazirlanma agsamasinda “/2 or more” ifadesi, 1974 SOLAS Sozlesmesi (International
Convention for the Safety of Life at Sea (SOLAS), 1974) Eki’nde yer alan tanim dikkate
alinarak “more than twelve” seklinde degistirilmistir. Ayrintili bilgi i¢in bkz: Isiklar, Sigorta,
161-162.

%1 Ulug Cicim, 533; Ulug Cicim ve Alhan, 537-538; Demirel, 4399; Isiklar, Sigorta, 161-162;
Konfidan, 53.

Atamer, ‘Yolcu Tasima’, 155; Siiriicii, Stizel ve Atamer, 277-279; Taskin, 195; Demir, Yolcu
Tasima, 565; Konfidan, 150.

% Demir, Yolcu Tasima, 565. Aksi yonde bkz: Yesilova Aras, 528.

% Atamer, ‘Yolcu Tasima’, 155; Tagkin, 195.
95

90

92

Demir, Yolcu Tasima, 565.

%  Siiriicii, Siizel ve Atamer, 271 ve 277. Ayrica TTK’nim Ingilizce terciimesine iliskin bir

akademik ¢alismada, TTK m. 1259°daki “her kaza” ifadesi “each distinct occasion” seklinde
cevrilmistir. Bkz: Ciineyt Siizel, Veniis Comert ve Giines Karol Isiklar, Maritime Law —
Turkish Commercial Code Fifth Book Provisions (On Iki Levha Yaymcilik 2024) 270-271.



ULUG CICIM & OCAL 125

yolcunun oOlmesi veya bedensel zarara ugramasi sebebiyle dogabilecek
sorumlulugun dahil oldugu kabul edilmelidir®’.

TTK m. 1259°daki “tasimamin tamamini veya bir kismini iistlenen veya
gergeklestiren  biitiin  tasiyanlar” ifadesi de Ogretide elestirilmektedir®.
Ogretideki bir goriise gore, belirtilen ifadenin lafzindan, tastyan ile fiili tastyana
her durumda zorunlu sorumluluk sigortasi sdzlesmesini kurma yiikiimliiliigiiniin
getirildigi yoniinde bir sonug ¢ikarilmasi miimkiindiir’; ancak, mehaz AS m.
4bis/1 uyarinca so6z konusu yiikiimliiliik, tasiyana sadece tasimanin bir kisminin
veya tamaminin fiilen gergeklestirmesi sartiyla getirilmektedir'®. Ogretideki bu
gorilise gore, TTK m. 1259’un yolcu tagima sézlesmesinin “ifasina katilan her
tasiyan” hakkinda uygulanacag ifade edilmekte!’! ve yalnizca iistlendigi
tagimanin tamamini veya bir kismini fiilen gerceklestiren tasiyan igin, TTK m.
1259’da 6ngoriilen sorumluluk sigortasini yaptirma zorunlulugunun bulundugu
kabul edilmektedir'®?. Ogretideki baska bir goriise gore ise, TTK m. 1259’un
lafz1 yeterince aciktir ve baska bir yonde yorum yapilmasina miisaade
etmemektedir'®. Bu goriise gore taahhiit eden veya tasimayi fiilen gergeklestiren

97 Her ne kadar mehazi1 AS m. 7 olan TTK m. 1262°de, “each distinct occasion” ifadesinin “her

bir olay” seklinde terciime edildiginden hareketle kanun koyucunun TTK m. 1259°da kasith
olarak kapsami dar tuttuguna yonelik bir yorum yapilmast miimkiin goéziikse de TTK m.
1259’un gerekgesinden mehaz AS m. 4bis’teki kapsamdan ayrildigina dair bir sonug
ctkmamaktadir. Zira TTK m. 1259’un gerek¢esinde mehaz AS m. 4bis’ten ayrilan hususlar
acikea ifade edilmektedir.

% TTK heniiz tasar1 halindeyken, tastmanin tamamini veya bir kismimi iistlenen tagiyanlarin

hepsini tespit etmenin kolay olmamasi sebebiyle, tasimanin iistlenilmesinin degil fiilen
gerceklestirilmesinin esas alinmasi gerektigi ve bu nedenle sadece fiili tagiyanin sorumluluk
sigortasinin varligmin yeterli olacag1 6gretide ifade edilmistir. Bkz: Cetingil, Kender, Unan ve
Yazicioglu, “TTK Tasaris1”, 214. Isiklar bu goriisii isabetli bulmakta ancak fiill tasiyanin
bulunmadigi durumlar yoniinden agiklama getirmedigi icin elestirmektedir. Bkz: Isiklar,
Sigorta, 138. Ayrica Isiklar, AS metninden agikga anlagilmasa da AS m. 1/1-c’de yer alan
tanimin AS m. 4bis’te sorumluluk sigortasini kurmakla yiikiimlii tutulan kisi tanimlamak i¢in
AS’ye dahil edildigini ifade etmekte ve AS m. 1/1-¢’nin TTK’ya alinmamasina iligkin TTK
m. 1248’in gerekgesine dikkat cekmektedir. Bkz: Isiklar, Sigorta, 136 ve 138. Ote yandan,
Demir TTK m. 1259’un lafzinin sigorta yaptirmakla yiikiimlii tagiyan yoniinden agik oldugunu
ifade etmekte ve mehaz hiikiimlerin neden takip edilmedigine yodnelik bir agiklama
bulunmamas: dolayisiyla TTK m. 1259’un gerekgesini elestirmektedir. Bkz: Demir, Yolcu
Tasima, 565.

9 Isiklar, Sigorta, 138.

100 Tsiklar, Sigorta, 136-138.

101 Atamer, ‘Yolcu Tasima’, 155.

102 Atamer, ‘Yolcu Tasima’, 155; Isiklar, Sigorta, 138.

103 Demir, Yolcu Tasima, 565-566.
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tastyanlardan birinin zorunlu sorumluluk sigortasini yaptirmasi yeterlidir; zira,
bunlardan birinin sigorta yaptirmasi durumunda digerinin sigorta yaptirma
zorunlulugu ortadan kalkmaktadir'®. Ogretideki diger bir goriise gore ise, TTK
m. 1259’un lafzindan ¢ikan sonug itibariyle hem akdi tasiyanin hem de fiili
tastyanin zorunlu sorumluluk sigortasini yaptirmasi gerekmektedir!'®.

Kanaatimizce, TTK m. 1259°da yer alan “tasimanin tamamini veya bir kismini
tistlenen veya” ifadesi gormezden gelinebilecek bir nitelikte degildir. Her ne
kadar mehazdan ayrilan bir diizenleme olsa da sorumluluk sigortasi yaptirma
zorunlulugunun fiili tasiyana!% ek olarak akdi tasiyana da yiiklenmesi sebebiyle,
yolcularin daha yararina géziikmektedir. Nitekim gerek AS m. 4bis’te gerekse
de TTK m. 1259°da yolcunun 6lmesi veya bedensel zarara ugramasi halinde
dogacak sorumlulugun zorunlu sigortaya tabi tutulmasmin temel sebebi,
yolcunun yoneltecegi tazminat taleplerinin sigorta giivencesiyle korunmak
istenmesidir. Bagka bir ifadeyle, AS m. 4bis’te ve TTK m. 1259’da diizenlenen
sigorta zorunlulugu, 6zii itibariyle yolcu yararini 6ngoren bir diizenlemedir.
Dolayisiyla, TTK 1259’un gerekcesinde mehaz AS m. 4bis/1’den ayri
diizenleme getirilmesine iligkin agik bir ifade olmamasina ragmen, TTK m.
1259’un AS m. 4bis/1’e nazaran yolcunun daha lehine olmasi nedeniyle, fiili
tasiyana ek olarak akdi tasiyanin da sigorta zorunluluguna tabi oldugunu kabul
etmek gerekmektedir. Buna karsilik, “gerceklestiren biitiin tasiyanlar”
ifadesindeki “biitiin” ibaresinin tasimayr gerceklestiren biitiin tasiyanlara
yonelik oldugu kabul edilmeli ve “iistlenen veya gerceklestiren” ifadesindeki
“veya” ibaresi “ya da” seklinde okunmalidir. Bu nedenle, akdi tasiyan ya da fiil
tastyandan birinin zorunlu sorumluluk sigortasin1  yaptirmasi yeterli
gorlilmelidir. Zira her iki tasiyanin da zorunlu sigorta yaptirmakla yiikiimlii
tutulmasinin kabul edilmesi ihtimalinde, her iki tasiyan tarafindan da 6denecek
sigorta primlerinin yolcuya yansitilmasi sebebiyle tasima licretleri artacak ve
yolcu aleyhine bir durum olusacaktir. Sonug olarak, TTK m. 1259’un lafzindaki
miiphem ifadelere ve mehazdan ayrilmasina ragmen, yolcunun daha lehine

104 Demir, Yolcu Tasima, 565; Demir, Deniz Ticareti, 377.

105 Ulug Cicim ve Alhan, 543-544; Yesilova Aras, 527.

19 Deniz yoluyla yolcu tasimalarinda fiili tastyan TTK m. 1248/2 uyarinca “tasiyandan farkli bir

kigi olup, bir geminin maliki, kiracisi veya isleteni olarak, tasimanin tamamini veya bir kismini
fiilen gerceklestiren kisidir”. Ogretide “kiraci” ifadesinin yerine “charterer” ifadesinin
kullanilmasinin mehaz AS m. 1/1-b’ye daha uygun olacagi ve “charterer” ifadesinin,
TTK’daki “kirac1”, “tahsis olunan” ve “tasitan” sifatin1 kazanan kisileri de kapsayacag: ifade
edilmektedir. Bkz: Atamer, ‘Yolcu Tagima’, 134; “Carterer” kavrami ve Tiirk Hukuku’ndaki
kapsamu hakkinda ayrica bkz: Kerim Atamer, Tiirk Ticaret Kanunu Tasarisina gére Deniz
Hukuku'nda Cebri Icra (Arkan Basim Yayrm Dagitim 2006) 54-57.
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oldugu gerekgesiyle akdi tagiyanin ya da fiili tasiyanin zorunlu sorumluluk
sigortasini yaptirmakla yiikiimlii oldugu kabul edilmelidir.

Onemle belirtmek gerekir ki; yatlar ve yatlarn TTK m. 1259 kapsaminda
sigortalanmasi s6z konusu oldugunda, Besinci Boliim hiikiimleri uyarinca
kullanilan terminoloji deniz turizmi mevzuatiyla her zaman uyusmamaktadir.
Zira TurzTesvK ve DTY hiikiimlerinde sigorta ettiren sayilabilecek kisileri ifade
etmek icin; donatan, isleten, isletmeci ve yatin sahibi ifadelerini kullanildigi
goriilmektedir. Ayrica dgretide, gemi adami olmaksizin kisa siireli kiralanan
ticari yatlarin s6z konusu oldugu bir ihtimalde, tasima sézlesmesi iligkisinin
bulunmayacagi ifade edilmektedir'”. Ek olarak, yatla spor veya gezi
yapacaklara, ticari yatin gemi adamlariyla beraber kisa siireli olarak tahsis
edilmesi olasiliginda da yat donatani ile yatin kendisine tahsis edildigi kisi
arasinda bir tagima s6zlesmesinin kurulmus sayilmasinin oldukga siipheli oldugu
belirtilmektedir'%. Belirtilen nedenlerle bu ¢alismada, TTK m. 1259 kapsaminda
yatlarin sigortalanmasindan bahsederken sigorta ettireni ifade etmek igin
“tastyan” ifadesi degil, deniz turizm mevzuati uyarinca “donatan” veya “isleten”
ifadesi kullanilmaktadir'®. Sonug¢ olarak, TTK m. 1061/1 uyarinca donatan
sifatini haiz olan veya TTK m. 1061/2 uyarinca donatan sayilan isletenlerin, TTK
m. 1259°da 6ngoriilen zorunlu sorumluluk sigortasinda sigorta ettiren sifatiyla
taraf olacag kabul edilmelidir''’. Buna karsilik, yatlarin isletilmesinde TTK m.

197 Unan ve Konfidan, 24.

108 Unan ve Konfidan, 24. Ogretide, miirettebatli yat kiralama sdzlesmesinin TTK’da diizenlenen
deniz ticareti sozlesmelerinden birisi niteliginde olmadigi; ancak, ¢ok benzer o6zellikler
tagimasi sebebiyle, sozlesmede bir bosluk bulunmasi durumunda bu boslugun zaman carteri
sozlesmesine dair hiikiimler uyarinca doldurulmasmin uygun bir ¢dziim oldugu ifade
edilmektedir. Bkz: Giinay, 386. Bu konuda ayrica bkz: Taskin, 29-30.

Nitekim bu yonde bir kullanim DAZMSSGS uyarinca kullanilan terminolojiyle de uyumludur.
DAZMSSGS’deki isleten tanimina yonelik elestiriler igin bkz: Algantiirk Light, ‘Genel
Sartlar’, 323; Isiklar, Sigorta, 139. Donatan ve isleten kavramlart hakkinda ayrintili bilgi i¢in
bkz: Atamer, Deniz Ticareti, 784-812.; Yazicioglu, Kender- Cetingil, 245-249; Soézer, Deniz
Ticareti, s. 184-199; Kiibra Var Tiirk ve Hakan Karan, ‘Gemi Isleteninin Bedensel Zararlardan
Dolay1 Akit D11 Sorumluluguna Uygulanacak Hukuk’, Sema Ugakhan Giileg ve Necdet Basa
(editorler), Akit Disi Kusursuz Sorumlulukta Bedensel Zararlar Uluslararast Kongre (Tirkiye
Barolar Birligi Yaynlar1: 370,2018) 117, 117 vd.; Emine Yazicioglu, ‘Deniz Araci Isleteninin
Akit Dist Sorumlulugu’, Sema Ugakhan Giileg ve Necdet Basa (editorler), Akit Disi Kusursuz
Sorumlulukta Bedensel Zararlar Uluslararas: Kongre (Tiirkiye Barolar Birligi Yaymlari: 370,
2018) 140, 140 vd.

TTK m. 1126 uyarinca “Kiraci, geminin iadesine kadar dogacak denizcilik ve sorumluluk
rizikolarina karst sigorta yaptirmak ve sigorta sézlesmesinin kuruldugunu kiraya verene
onceden bildirmekle yiikiimliidiir. Sigorta sézlesmesinde ve poligesinde, kiraya verenin ismen
bildirilmesi ve sigortamin “kimin olacaksa onun lehine” yaptirilmasi zorunludur.” Ogretide

109

110
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1248/2 kapsaminda fiill tagiyanin s6z konusu oldugu bir durumda, yukarida
belirtilen gerekgelerle, fiili tasiyan sifatin1 haiz olan “donatan” veya “isleten”
haricinde'"! akdi tasiyanin da TTK m. 1259 uyarinca zorunlu sorumluluk
sigortasini akdetmekle yiikiimlii bulunduguna, ancak, bunlardan birinin zorunlu
sorumluluk sigortasini yaptirmasinin yeterli olduguna dikkat edilmelidir.

III. YATLARDA DENiZ ARACLARI ZORUNLU MALI
SORUMLULUK SIGORTASI

1. Mevzuatin Gelisimi
TurzTesvK m. 29/5 uyarinca

“Ulagtirma ve Altyapt Bakanliginca diizenlenen denize -elverislilik
belgesinde kapasitesi on ikiden fazla olan deniz turizmi araglari, 13/1/2011
tarihli ve 6102 sayili Tiirk Ticaret Kanununun 1259 uncu maddesindeki
sigorta gereklerine tabidir”.

DTY m. 51/2’nin son ciimlesinde ayn1 hiikiim tekrar edilmektedir. Ayrica DTY
m. 51/2’nin ilk ciimlesinde “Bu Yénetmelik kapsaminda belgelendirilen deniz
turizmi araglari isletmelerinin, isletme belgelerinde belirtilen deniz turizmi
araglarinin miirettebatina ve iiciincii kigilere verebilecegi zararlart kapsayan
sigorta yaptirmalary” zorunlu tutulmaktadir. TurzTesvK m. 3/1-i ve DTY m.
4/1-f hiikkiimleri uyarinca deniz turizm araci sayilan yatlar, TurzTesvK m. 29/5
ve DTY m. 51/2 hiikiimleri dolayisiyla TTK m. 1259°’da diizenlenen sigorta
gereklerine tabidir. TTK m. 1259/1’in ilk climlesi uyarinca

“Onikiden fazla yolcu tasimak icin ruhsat alms bir gemi ile yolcu
tagindigr takdirde, tagimanin tamamini veya bir kismi iistlenen veya
gerceklestiren  biitiin  tagiyanlar, yolcularin o6liimiinden veya
yaralanmalarindan dogabilecek sorumluluklarma karsi sigorta
yaptirmakla ylkiimliidiirler.”

Zorunlu sigorta baslikli TTK m. 1259, TurzTesvK m. 29/5 ve DTY m. 51/2
hiikiimleri uyarinca yatlara da uygulanmalidir. Buna karsilik, s6z konusu

TTK m. 1126’da yer diizenlenen sigortanin kapsaminin ¢ok agik olmadig: belirtilmekte ve
TTK m. 1126’da diizenlenen sigorta ile TTK m. 1259°da diizenlenen sigortanin kapsaminin
uyumlu olup olmadiginin belirsiz oldugu ifade edilmektedir. Bkz: Demirel, 4403. TTK m.
1126°da diizenlenen sigorta hakkinda ayrica bkz: Kerim Atamer, ‘Yeni Tiirk Ticaret Kanunu
Uyarinca Zarar Sigortalarina Girig’ (Mart 2011) XXVII(1) BATIDER 21, 58-59.

1 Ogretide, deniz yoluyla yolcu tasimalarindaki fiili tastyanm, TTK m. 1061 kapsaminda

donatana veya isletene tekabiil ettigi belirtilmektedir. Bkz: Isiklar, Sigorta, 137-139 ve 149-
150.
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hiikiimlerin tatbikinde bazi miiphem ve c¢elisik durumlar bulunmaktadir. Bu
durumlardan bahsetmeden once, mevzuatimizda TTK m. 1259°da 6ngoriilen
zorunlu sigortanin deniz turizm araclar1 ve dolayistyla yatlar agisindan zorunlu
hale gelmesi siirecinden, en genel hatlariyla bahsetmekte fayda vardir!!2,
Nitekim, TTK’nin yiiriirliige girdigi tarihte, deniz turizm araglarinin TTK m.
1259°da 6ngoriilen zorunlu sigortaya tabi olduguna dair TurzTesvK m. 29/5 ve
DTY m. 51/2’nin son climlesi mevcut degildir.

TTK’yla uyumsuzluklar igeren!'* 09.03.2011 tarihli Deniz Yolu Yolcu
Tasimmaciligt  Zorunlu Mali Sorumluluk Sigortast Genel Sartlari’’nin
(DYYTZMSSGS) giincellenmesi  ihtiyact nedeniyle, DYYTZMSSGS
yiirlirlikten kaldirilmis ve 13.08.2014 tarihli DAZMSSGS yiiriirliige girmistir.
19.07.2014 tarihinde yayimlanan DAZMSSTTT!'"* m. 2; TTK m. 1259, DTY m.

112 Zira TTK nin yiiriirliige girmesinden giiniimiize kadar deniz turizm araglarinin zorunlu sigorta
uygulamasina tabi olup olmamasi gerekliligine iliskin gerek 6gretide gerekse de uygulamada
degerlendirmeler yapilmistir. Akademik degerlendirmeler i¢in bkz: Ulug Cicim ve Alhan, 538
ve 559-560; Demirel, 4390-4391 ve 4396-4938; Isiklar, Sigorta, 91 ve 128; Demir, Yolcu
Tasima, 543; Konfidan, 89-91. Haberler i¢in bkz: <https://www.vda.org.tr/duyuru/deniz-yolu-
yolcu-tasimaciligi-zorunlu-mali-sorumluluk-sigortasi-/4225> s.e.t. 07.12.2024;
<https://www.denizhaber.net/mali-sorumluluk-sigortasinda-zorunluluk-gezi-teknelerinde-
kaldirildi-haber-61986.htm> s.e.t. 07.12.2024; <https://www.denizhaber.net/sigortasiz-
teknelere-yaptirim-geliyor-haber-73916.htm> s.e.t. 07.12.2024;
<https://www.hurriyet.com.tr/ekonomi/tekne-sahiplerine-kotu-haber-40435907>;
<https://www.turizmguncel.com/haber/sigorta-yapmayan-turistik-gezi-tekneleri-denize-
acilamayacak-h31388.html> s.e.t. 07.12.2024; <https://www.denizhaber.net/saban-arikan-
hurriyet-yazari-noyan-dogana-tepki-gosterdi-haber-73963 .htm> s.e.t. 07.12.2024;
<https://www.denizhaber.net/deniz-araclari-zorunlu-mali-sorumluluk-sigortasi-tarife-ve-
talimat-tebliginde-d-haber-107490.htm> s.e.t. 07.12.2024; <https://sigortamedya.com.tr/gezi-
teknelerine-ve-yatlara-sigorta-zorunlulugu-getirildi/> s.e.t. 07.12.2024;
<https://www.denizhaber.net/ufuk-teker-ticaret-yapabilmemiz-icin-sigorta-cok-onemli-
haber-108151.htm> s.e.t. 07.12.2024; <https://www.buyukalanya.com/alanyada-yeni-bir-
donem-basliyor/129437/> s.e.t. 07.12.2024; <https://sigortamedya.com.tr/butun-deniz-
araclari-sigortali-olacak/> s.e.t. 07.12.2024; <https://www.denizhaber.net/deniz-turizmi-
araclari-icin-seyir-izin-belgesi-islemleri-dijital-ortama-tasindi-haber-117369.htm> s.e.t.
07.12.2024.

Onemle belirtmek gerekir ki; deniz sigortalarina iliskin TTK’da &zel bir diizenleme
yapilmamast veya deniz sigortalarinin TTK’nin emredici hiikiimlerinin kapsami disinda
tutulmamas1 dgretide isabetle elestirilmistir. Bkz: Samim Unan, 2011 Tarihli (Yeni) Tiirk
Ticaret Kanunu’nun Deniz Sigortalarina Iliskin Diizenlemesi’, Sami Dogru (editoér), Cag
Universitesi Deniz Hukuku Sempozyumu (Cukurova Matbaa 2012) 168, 168-172; Kerim
Atamer, ‘Soru-Cevap’, Sami Dogru (editdr), Cag Universitesi Deniz Hukuku Sempozyumu
(Cukurova Matbaa 2012) 236, 236.

114 RG 19.07.2014/29065. Esasinda konuya iliskin ilk tarife ve talimat teblig diizenlemesi,
09.03.2011 tarihli DYYTZMSSGS’den dayanagini alan ve ayni tarihte diizenlenen Deniz Yolu
Yolcu Tasimaciligi Zorunlu Mali Sorumluluk Sigortasi Tarife ve Talimat Tebligidir
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51, Deniz Yolu ile Yapilacak Diizenli Seferlere Dair Yonetmelik!'> (DYYDSY)
m. 12 ve Deniz Alacaklarina Iliskin Gemilerin Sigortalandirilmasi ve
Denetlenmesi Hakkinda Y&netmelik''® (DAIGSDHY) m. 5 hiikiimleri uyarinca
ticari amacli yolcu tasiyan tiim deniz araglari i¢in deniz araclar1 mali sorumluluk
sigortasinin uygulanmasini 6ngormekteydi''”. Buna karsilik, turizm sektoriinden
gelen itirazlar iizerine!'® yeni bir tebligi hazirlanmis ve 18.10.2014 tarihli
DAZMSSTTT m. 1/3 uyarinca tebligin uygulama alanindan DTY m. 51
cikartilmistir'®. 22.04.2015 tarihli Deniz Araglar1 Zorunlu Mali Sorumluluk
Sigortas1 Tarife ve Talimat Tebliginde Degisiklik Yapilmasina Dair Teblig!?
(DAZMSSTTTDYDT) m. 1 uyarinca deniz turizm  araglarinin
DAZMSSTTT nin kapsamindan ¢ikarilmasi, DTY m. 51°e degil, TurzTesvK m.
29/3’e dayandirilmistir'?!. 18.07.2021 tarihinde kabul edilen TurzTesvKDYDK
m. 10 uyarinca yapilan degisiklik ve eklenen fikralar neticesinde, TurzTesvK m.
29 su an yirirlikte olan halini almigtir. 16.03.2022 tarihli
DAZMSSTTTDYDT!* m. 1 uyarinca DAZMSSTTT m. 1°de tadilat yapilarak
DAZMSSTTT nin kapsamina TurzTesvK m. 29/5 kapsamindaki deniz turizm
araclar1 da eklenmis ve deniz turizm araglarinin DAZMSSTTT nin kapsamindan

(DYYTZMSSTTT). TTK’nin yirirliige girmesiyle birlikte DYYTZMSSGS ve
DYYTZMSSTTT, TTK’yla uyumsuz ikincil diizenlemeler durumuna gelmis ve bu nedenle
19.07.2014 tarihinde DAZSSTTT yayimlanmigtir. Hazine ve Maliye Bakanligi 2019/3
Numarali Deniz Yolu Yolcu Tasimacilig1 Zorunlu Mali Sorumluluk Sigortasina iliskin Sektor
Duyurusu, DAZSSTTT nin DYYTZMSSTTT ’yi yiirtirliikten kaldirdigini belirtmektedir. Bkz:
www.lexpera.com.tr, s.e.t. 07.12.2024. Detayl bilgi i¢in ayrica bkz: Konfidan, 87-91.

115 RG 25.11.2010/27766. DYYDSY, Gemilerle Yapilan Diizenli Seferler Hakkinda Y 6netmelik
(GYDSHY) (RG 22.11.2023/32377) m. 17 hiikmii uyarinca yiirlirliikten kaldirilmistir.

16 YT: 01.07.2011, RG 14.11.2010/27759.

17 Ogretide, 19.07.2014 tarihli DAZMSSTTT uyarinca on ikiden fazla yolcu tastyan gemilerin

TTK m. 1259’da 6ngoriilen zorunlu sigortaya tabi tutulmasinin yerinde bir diizenleme oldugu

ifade edilmektedir. Bkz: Konfidan, 87-88.

Deniz turizm sezonunun en yogun doénemlerinin yagandigi gerekgesiyle 19.07.2014 tarihli

DAZMSSTTT nin uygulanmasi iki kez ertelenmistir. Bkz: Demirel, 4390; Konfidan, 88.

Ege ve Akdeniz kiyilarinda faaliyet gdsteren giiniibirlik gezinti teknelerinin mali olanaksizlar

yliziinden s6z konusu zorunlu sigortay1 yaptirmayacagi gerekgesiyle, deniz turizm araglariin

zorunlu sigortaya tabi tutulmadig ifade edilmistir. Bkz: Ulug Cicim ve Alhan, 538 ve 559.

120 RG 22.04.2015/29334.

121

118

119

Deniz turizm araglarinin, hukuki etkisi zayif olan bir teblig hilkmiiyle zorunlu sigorta
hiikiimlerinden miistesna tutulmalari, TTK m. 1259/1°e agik¢a aykiridir. Isiklar, Sigorta, 164;
Demir, Yolcu Tasima, 572. Ayrica, TTK’nin zorunlu sigortaya dair agik ve emredici
diizenlemesine ragmen teblig vasitasiyla deniz turizm araglarina muafiyet saglanmasi, 6gretide
idari kusur olarak nitelendirilmistir. Bkz: Demir, Yolcu Tasima, 573-574.

122 RG 16.03.2022/31780.
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¢ikaran DAZMSSTTT m. 1/3 yiiriirliikten kaldirilmistir'?. 19.10.2022 tarihli ve
6229 sayili CK m. 43 uyarinca DTY m. 51/2’in son climlesi DTY ’ye eklenmistir.
10.06.2023 tarihinde yayimlanan DTYUT m. 7°de, deniz turizmi araglar1 turizm
isletmesi belgesi!?* basvurusunda istenen belgeler arasinda, DAZMSSTTT
uyarinca miirettebatina ve iicilincii kisilere verebilecegi zararlart kapsayan
zorunlu sigorta poligesi de sayilmaktadir.

Her ne kadar hukuk teknigi agisindan elestiriye agik hususlar olsa da'®

yiirtirliikkte bulunan mevzuat bakimindan deniz turizm araglarimin TTK m.
1259’da diizenlenen zorunlu sigortaya tabi oldugu kabul edilmelidir.
Dolayisiyla, yatlar da TTK m. 1259°da 6ngoriilen zorunlu sigortaya tabidir. Buna
karsilik TTK m. 1259, TurzTesvK m. 29/5, DTY m. 51/2 ve yukarida belirtilen
sair mevzuatin tatbikinde baz1 c¢elisik ve belirsiz durumlarin ortaya
cikabilecegine dikkat edilmelidir.

2. Uygulanacak Hiikiimlerin Degerlendirilmesi

Sigorta zorunluluguna iliskin TTK m. 1259’un yatlara tatbikinde
degerlendirilmesi gereken hususlardan ilki'**, TurzTesvK m. 29/4’tiir. Zira
TurzTesvK m. 29/4 uyarinca “Tiirk bayrakli deniz turizmi araglarinin gezi, spor
ve eglence amaciyla kullamilmast yolcu tasimaciligi” sayilmamaktadir.
TurzTesvK m. 29/5’te ise Ulastirma ve Altyap1 Bakanliginca diizenlenen denize
elverislilik belgesinde kapasitesi on ikiden fazla olan deniz turizmi araglarinin,

123 DAZMSSTTT de son olarak 10.10.2024 tarihli DAZMSSTTTDYDT (RG 10.10.2024/32688)
uyarinca degisiklik yapilmistir. Bu degisiklikle 7519 sayili Kanun uyarinca TTK m. 1259°da
yapilan degisiklikteki sinirlar da dikkatle alimarak sorumluluk sinirlarina iliskin tablo
giincellenmigtir. Tabloya yonelik elestiriler hakkinda bkz: 2. Uygulanacak Hiikiimlerin
Degerlendirilmesi. S6z konusu degisikligin sebebinin uygulamadan gelen itiraz oldugu ve bu
itirazlarin yiiksek sorumluluk sinirlar1 nedeniyle primlerin yiiksek olmasina dayandig: ifade
edilmektedir.

Turizm isletme belgesi hakkinda bkz: Hiiseyin Melih Cakir, ‘Hukuki Boyutuyla Turizm
Isletmesi Belgesi’ (Temmuz 2024) 12(1) Sakarya Universitesi Hukuk Fakiiltesi Dergisi 454,
454 vd.

Ogretide DTY m. 517in gegersiz ve basarisiz bir diizenleme oldugu ifade edilmektedir. Bkz:
Unan ve Konfidan, 27. DTY hakkinda ayrica bkz: Yigithan Géksu ve Oguz Atik, ‘Deniz
Turizmi Yonetmeliginin Giiniibirlik Gezi Tekneciligi Yoniinden Degerlendirilmesi’ (2017)
(Ozel Say1) DEUHFD 89, 93-97.

Yat sigortalarina dair bir karar incelemesi ve karsilagtirmali hukuk c¢aligsmasi i¢in ayrica bkz:
Samim Unan, ‘Yat Sigortalari ile lgili Baz1 Yabanci Yargi Kararlari ve Bu Kararlara Konu
Olusturan Uyusmazliklarin Tiirk Hukuku Bakimimdan Degerlendirilmesi’ (Haziran 2024) 3(1)
Piri Reis Universitesi Deniz Hukuku Dergisi 59, 59 vd.
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TTK m. 1259°da diizenlenen sigorta gereklerine tabi oldugu diizenlenmektedir.
Buna karsilik, TTK m. 1259’un deniz yoluyla yapilan yolcu tagimalarindaki
sigorta zorunluluguna iliskin oldugu son derece agiktir'?’. Goriildiigii iizere
TurzTesvK m. 29/5’1n tatbiki acgisindan, TurzTesvK m. 29/4’1in lafz1 ile TTK m
1259’un lafz1 celismektedir'?®. S6z konusu hiikiimlerin lafz1 bir arada

127 Zira TTK m. 1259 hiikmii gerek lafzi yorum gerek sistematik yorum gerek tarihi yorum

gerekse de amaca gore yorum metotlari uyarinca degerlendirildiginde, aksi yonde bir sonuca
ulagsmak miimkiin degildir. Nitekim hitkmiin lafzi, TTK’nin “Deniz Ticareti” kitab1 baslikli
besinci kitabinin “Deniz Ticareti Sozlesmeleri” baslikli dordiincti kisminin “Deniz Yoluyla
Yolcu Tasima Sozlegmesi” baslikli besinci boliimiinde yer almasi, gerekgesi ve mehazinin 2002
Tarihli AS olmas: dikkate alindiginda, aksi yonde bir ¢ikarim yapilamamaktadir. Kanunlarin
yorumu hakkinda bkz: Cigdem Kirca, ‘Kanunlarin Yorumlanmasinda Yorum Yo6ntemleri’
T.C. Danmistay Baskanhgr Hukukta Yorum ve Hdkimin Yorumlama Yetkisi Paneli (Danistay
Yayinlart: No 97,2017) 11, 11-28.

128 TurzTesvK m. 29/4’tin TTK hiikiimleri ekseninde yorumu, yapilan son kanun
degisikliklerinden 6nce de hayli sikintili bir nitelik teskil etmistir. Oncelikle belirtmek gerekir
ki; TurzTesvK’da 18.07.2021 tarihli 7334 Sayili Kanun’la yapilan degisiklikle, TurzTesvK m.
29’a tigiincii ve besinci fikralar eklenmis ve TurzTesvK m. 29°a eklenen fikralar neticesinde,
degisikligin yiiriirliige girmesinden 6nceki metinde TurzTesvK m. 29/3’te yer alan diizenleme,
TurzTesvK m. 29/4’¢ kaymistir. Bu nedenle, degisiklikten Once yayimlanan eserlerde
TurzTesvK m. 29/3’e yonelik yapilan degerlendirmeler, giincel TurzTesvK m. 29/4’tin
yorumunda da dikkate alinabilir niteliktedir.

Isiklar 2018 tarihinde yayimlanan bir ¢aligmasinda, TurzTesvK m. 3/1-i’de yer alan deniz
turizm araci tammindaki “gezi, spor, eglence ve turizm amagh olarak” ifadesine ve TurzTesvK
m. 29/3’te yer alan “gezi, spor ve eglence amaciyla” ifadesine dikkat ¢cekmistir. Yazar,
TurzTesvK m. 29/3’lin kapsamina giren araglarin, turizm amaci tagimaksizin sadece “gezi,
spor ve eglence” amaciyla kullanilan araglar seklinde diisiiniilebilecegini ifade etmistir. Bu
yorumla, s6z konusu araglarin TTK m. 935/2-a anlaminda ticaret gemisi niteliginde olmayan
gemiler olarak degerlendirilebilecegini belirten yazar, bu durumda DTY’deki tanim ile
TurzTesvK’da kruvaziyer gemileri, yatlar ve dalabilir deniz araglar1 hakkinda verilen
tanimlarla ¢eliskili bir durum ortaya ¢ikabilecegini belirtmis ve TurzTesvK’nin, s6z konusu
araglarin “gezi, spor, eglence” maksadiyla kullanimlarini “ticari olmayan” kullanim seklinde
6ngdrmediginin anlasildigini belirtmistir. Bkz, Isiklar, Sigorta, 115.

Yazarim eserinde esas aldig1 ve 28.12.2006 tarihli 5571 Sayili Kanun’la TurzTesvK’ya eklenen
deniz turizm araglart tanimi, 18.07.2021 tarihli 7334 Sayili Kanun’la degistirilmis ve
giiniimiizdeki halini almistir. Buna karsilik, 18.07.2021 tarihli 7334 Sayili Kanun’la
TurzTesvK’da c¢ok sayida onemli degisiklik yapilmasina ragmen TurzTesvK m. 29/3
hiikmiiniin TurzTesvK m. 29/4’e kaydirilarak oldugu gibi muhafaza edilmesi, hukuk teknigi
acisindan elestiriye agik bir niteliktedir.

Demir, her kanunun kendi kapsami igerisinde uygulanacagini ifade etmekte ve bir geminin
deniz turizm araci olarak nitelendirilmesinin TurzTesvK’nin uygulama kapsami agisindan etki
doguracagini belirtmektedir. Yazarin da isabetle ifade ettigi tizere, TurzTesvK m. 29/3,
TurzTesvK’nin uygulama kapsamiyla ilgili olup TTK’nimn uygulama kapsamin1 belirleyemez.
Aksinin kabulii halinde, yolcu tagimalarinin 6nemli bir kismina ne TTK nin ne de 2002 tarihli
AS’nin uygulanmasi miimkiin olur ki, kanun koyucunun iradesinin bdyle bir sonuca yonelik
oldugu sdylenemez. Bkz: Demir, Yolcu Tasima, 573. Ayrica Demir, deniz turizm araglariyla
gergeklestirilen gezi, spor ve eglence faaliyetlerinin her zaman ticari nitelikte olmadigina
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degerlendirildiginde, su soru giindeme gelmektedir: TurzTesvK m. 29/4
uyarinca yolcu tagimacilifn sayillmayan bir faaliyet hakkinda, yolcu
tagimalarinda sigorta zorunlulugunu diizenleyen TTK m. 1259 uygulanabilir mi?
Bu soruya verilecek cevap, yatlar hakkinda uygulanacak zorunlu sigortanin
sinirlarinin ¢izilmesinde oldukc¢a 6nem arz etmektedir.

Deniz turizm araglar1 ve dolayisiyla yatlar s6z konusu oldugunda TurzTesvK,
TTK’ya nazaran 6zel kanun niteligindedir. Buna karsilik TTK, TurzTesvK’ya
gore sonraki tarihli kanundur. Ozel kanunun daha eski tarihli ve genel kanunun
yeni tarihli olmasi ihtimalinde, hangi kanunun uygulanacagina dair sabit bir ilke
ve standart bir cevap bulunmamaktadir. Bu durumda mesele, kanunun hazirlik
calismalari ve amaci basta olmak lizere tiim yorum araglarina basvurularak
gerceklestirilecek bir yorum faaliyeti neticesinde, kanun koyucunun sonraki
tarihli genel kanun hiikmiinii kabul ederken 6nceki tarihli 6zel kanun hikkmiinii
bertaraf etmeyi amaglayip amaglamadiginin tespit edilmesidir'?®. Deniz turizm
araglarinin ve dolayisiyla yatlarin TTK m. 1259°da diizenlenen zorunlu sigortaya
tabi tutulabilmesine iliskin yukaridaki baslikta ifade edilen tiim diizenlemeler ile
degisiklikler, TurzTesvK m. 29/4’iin amac1'*® ve TurzTesvK m. 29/5’te agik bir
sekilde TTK m. 1259’a yollama yapilmasiyla takip edilen amag¢'®' dikkate
alimdiginda; kanaatimizce kanun koyucunun iradesi, deniz yoluyla yolcu

yonelik bir ¢ikarimi isabetsiz bulmaktadir. Bkz: Demir, Yolcu Tasima, 116. Ayn1 yonde bir
degerlendirme i¢in bkz: Can, 5.

129 M. Kemal Oguzman ve Nami Barlas, Medeni Hukuk (B. 27, On Iki Levha Yaymcilik 2021)
80-81. Ayrica bkz: Dural ve Sari, 118.

130 Kabotaj Kanunu’nun (KabK) (KN: 815, KT: 19.04.1926, RG 29.04.1926/359) korumaci
diizenlemelerinin deniz turizmin gelismesi {izerindeki negatif etkilerinin hafifletilmesi
amaciyla TurzTesvK m. 29/4’in kabul edildigi, 6gretide ifade edilmektedir. Bkz: Can, 5;
Demir, Yolcu Tagima, 573. Deniz kiyist olan ¢cogu devletin hukukunda bulunan s6z konusu
koruyucu diizenlemeler; dis rekabet karsisinda ulusal denizcilik sektoriinii korumayi, ancak
bununla birlikte iilke icinde deniz tasimaciliinin altyapisint milli giivenlik agisindan
gozetmeyi ve trafigin yogun oldugu sularda deniz emniyetini saglamay1 hedeflemektedir. Bkz:
Ismail Demir, ‘Kabotaj Kanunu Uzerine Baz1 Diisiinceler’ (2020) 6(1) Ticaret ve Fikri
Miilkiyet Hukuku Dergisi 60, 65 (‘Kabotaj’). Ogretide KabK’min Tiirk denizciliginin
gelismesinde oldukca 6nemli bir rol oynadigi; ancak, son derece kazuistik, korumact ve siki
bir yontemle hazirlanan KabK’nin, gilincel kosullara gore yenilenmesi gerektigi ifade
edilmektedir. Bkz: Tahir Caga, ‘Tiirkiye’de Deniz Kabotaji Tekeli’ (1975) 41(3-4) Istanbul
Universitesi Hukuk Fakiiltesi Mecmuast 199, 199-223; Demir, ‘Kabotaj’, 72.

Ogretide, TurzTesvK’nin sigorta zorunlulugu getirirken izledigi amacin, yatta bulunanlarin
yaralanmast veya Olmesi ihtimalinde, bundan sorumlu tutulabilecek olan yat isleteninin
tazminat yiikiiniin altindan kalkacak mali giice sahip olmamasi durumunda s6z konusu yiikiin
sigortaciya devrinin saglanmasi oldugu ifade edilmektedir. Bkz: Unan ve Konfidan, 24.
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tagimalarinda sigorta zorunluluguna iliskin TTK hiikiimlerinin, yatlara da
uygulanmasi gerektigi yoniindedir. Dolayisiyla, yatlara uygulanacak zorunlu
sigortalarin tatbiki bakimindan TTK m. 1259 esas alinmali, TurzTesvK m. 29/4
dikkate alinmamalidir'®2. Zira TurzTesvK m. 29/4, yalmzca TurzTesvK nin
uygulama kapsami ve amaglar1 agisindan etki doguracak nitelikte olup TTK’nin
uygulama kapsamini belirleyemez'**. Aksinin kabulii halinde, TTK ve AS
hiikiimlerinin, deniz yoluyla yolcu tasimalarinin o6nemli bir kismina
uygulanamamasi s6z konusu olur ki, bu yonde bir sonu¢ kanaatimizce kanun
koyucunun iradesine uygun degildir'**.

Sigorta zorunluluguna iliskin TTK m. 1259’un yatlara tatbikinde
degerlendirilmesi gereken ikinci husus, TTK m. 1259 uyarinca zorunlu
sigortanin “fagiyan” tarafindan yapilmasi gerekliligidir. Deniz yoluyla yolcu
tasima soOzlesmesi uyarinca tasiyan sifatinin kazanilabilmesi i¢in; tagiyanin,
yolcuyu veya yolcuyla birlikte bagajini, deniz yoluyla, sag salim sekilde ve
gemiyle tasimayi taahhiit etmesi gerekmektedir'®. Ogretide, gemi adami
olmaksizin kisa siireli kiralanan ticari yatlarin s6z konusu oldugu bir ihtimalde
bir tagima sozlesmesi iligkisinin bulunmayacagi ifade edilmektedir'*®. Ayrica,
yatla spor veya gezi yapacaklara, ticari yatin gemi adamlariyla beraber kisa siireli
olarak tahsis edilmesi ihtimalinde de yatin kendisine tahsis edildigi kisi ile yat
donatani arasinda bir tagima sozlesmesinin kurulmus sayilmasinin oldukca
stipheli oldugu belirtilmektedir'®’. Dolayisiyla su soruya cevap verilmesi
gerekmektedir: Yat donataninin veya isleteninin, tasiyan sifatini haiz olmadig

132 Aym1 yénde bkz: Demir, Yolcu Tasima, 572-573; Konfidan, 89.
133 Demir, Yolcu Tasima, 573.

134 Aym1 yénde bkz: Demir, Yolcu Tasima, 573. Nitekim bu yonde bir sonug, deniz yoluyla yolcu
tagima sozlesmesi hiikiimleri kapsaminda olan bir yatin gemi kazasina karigmasi ihtimalinde,
bedensel zarara ugrayan veya hayatini kaybeden yolcularin veya onlarin hak sahiplerinin
6nemli bir giivenceden yoksun kalmasina sebep olur. Bkz: Demir, Yolcu Tasima, 573. Benzer
bir ¢ikarim igin bkz: Demirel, 4398; Unan ve Konfidan, 24. Sorumluluk sigortalarida
bedensel zarar hakkinda ayrica bkz: Serap Amasya, ‘Sorumluluk Sigortalarinda Bedensel
Zararlar Teminatt Hakkinda Genel Degerlendirme’, Sema Ugakhan Giileg ve Necdet Basa
(editorler), Akit Disi Kusursuz Sorumlulukta Bedensel Zararlar Uluslararas: Kongre (Tiirkiye
Barolar Birligi Yayinlari: 370, 2018) 542, 542 vd.

Rayegan Kender ve Ergon Cetingil, Deniz Ticareti Hukuku (Takip Hukuku ve Deniz
Sigortalart ile Birlikte) Temel Bilgiler (On 1ki Levha Yayncilik 2010) 165-166; Ulug Cicim,
527-528.

136 Unan ve Konfidan, 24. Ayrica bkz: Taskin, 29-30.

137 Unan ve Konfidan, 24; Demir, Yolcu Tasima, 134-136. Miirettebath yat kiralama
sozlesmesindeki bosluklarin zaman carteri sozlesmesine dair hikiimler uyarinca
doldurulabilecegi yoniinde bkz: Taskin, 29-30; Giinay, 386.
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veya tagtyan sifatini haiz olmasinin siipheli oldugu bu gibi durumlarda, TTK m.
1259°’da diizenlenen zorunlu sigorta hiikkiimleri s6z konusu yatlar igin
uygulanacak midir? Bu soruya verilecek cevap, yatlara uygulanacak zorunlu
sigortanin kapsaminin sinirlarinin tespitinde oldukca 6nemlidir.

Ogretideki bizim de katildigimz goriis, TurzTesvK’nin sigorta zorunlulugu
getiritken izledigi amacin yatta bulunanlarin yaralanmasi veya Olmesi
ihtimalinde bundan sorumlu tutulabilecek olan yat isleteninin tazminat yiikiiniin
altindan kalkacak mali giice sahip olmamasi durumunda séz konusu yiikiin
sigortaciya devrinin saglanmasi olduguna dikkat ¢ekmekte ve tasiyan sifatini
haiz olmasa bile yat donataninin veya isleteninin TTK m. 1259’da 6ngériilen
sorumluluk  sigortasim1  yaptirmak  zorunda  birakilmast  gerektigini
belirtmektedir'*®. Dolayisiyla, TurzTesvK m. 29/5’te TTK m. 1259’a yapilan
yollamanin, sadece sorumluluk sigortasiyla sinirli oldugu; ancak, bu yollamada
sigortaya konu olacak sorumlulugun bir tasima sdzlesmesine dayanmasinin
aranmadig1 kabul edilmelidir'*®. Nitekim TurzTesvK m. 29/5’te, tasiyan veya
yolcu ifadelerine yer verilmeksizin “denize elverislilik belgesinde kapasitesi on
ikiden fazla olan deniz turizmi ara¢lart” ifadelerine yer verilmesi, bu yonde bir
yorumu desteklemektedir.

Sigorta zorunluluguna iliskin TTK m. 1259’un yatlara tatbikinde
degerlendirilmesi gereken iigiincii husus, 0zel yatlarin zorunlu sigortaya tabi
olup olmadigidir. TurzTesvK m. 27/1 uyarinca deniz turizm araglar1 igletmeciligi
belgesi verilmesi igin ticari faaliyetin esas alinmasindan, DTY m. 2 uyarinca
DTY’nin kapsamimin Tiirk bayrakli ticari deniz araglarimi kapsamasindan ve
DAZMSSGS A.1°de yer alan “ficari amagh yolcu tasiyan deniz aract”
ifadesinden sigorta zorunlulugunun yalnizca ticari yatlar i¢in Ongorildiigii
diisiintilebilir. Buna karsilik, TurzTesvK m. 29/5’te “denize elverislilik
belgesinde kapasitesi on ikiden fazla olan deniz turizmi araglari” ifadesine
dikkat etmek gerekmektedir. Zira TurzTesvK m. 3/1-i uyarinca deniz turizm
araglarinin kapsamina &zel yatlar da dahildir ve TurzTesvK m. 29/5’te 6zel
yatlarin zorunlu sigortaya tabi olmayacagina iliskin bir istisna ongdriillmemistir.
Ayrica TurzTesvK m. 29/5’te atif yapilan TTK m. 1259, Besinci Boliim

138 Unan ve Konfidan, 24.

139 Yatlar igin dngdriilen zorunlu sorumluluk sigortasinin “kapasitesi en az 12 kisi” olan yatlart
esas almasi, bu saymnin altindaki yaralanma ve dliimlerde yat donataninin ddeme giiciiniin
mevcut olacagl varsayimina dayaniyorsa, bu varsayimin iilkemiz agisindan tartigmaya agik
olduguna dgretide dikkat cekilmektedir. Bkz: Unan ve Konfidan, 24.
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hiikiimleri arasinda yer almaktadir ve Besinci Bolim hiikiimlerinin
uygulanabilmesi i¢cin geminin ticaret gemisi olmasi veya tagimanin ticari tasima
olmasi zorunlulugu bulunmamaktadir'*. Dolayisiyla TTK m. 1259’da
ongoriilen sartlari saglayan 6zel yatlarin da zorunlu sigortaya tabi oldugu kabul
edilmelidir.

Sigorta zorunluluguna iliskin TTK m. 1259’un yatlara tatbikinde
degerlendirilmesi gereken dérdiincii husus, sigorta bashikli DTY m. 51
hiikmiidiir. Zira, DTY m. 51/1°de ve DTY m. 51/2’nin ilk ciimlesinde 6ngdriilen
zorunlu sigortalar, hukuka uygun olarak diizenlenmemistir'#!. Nitekim, yukarida
aciklandigi {izere zorunlu sigorta, yalnizca kamu yararinin oldugu hallerde ve
kanunla getirilebilir'*?. Dolayisiyla, herhangi bir yonetmelikte sigorta
zorunluluguna iliskin bir diizenlemeye yer verilmesi halinde, s6z konusu
diizenleme yalnizca bir kanun hitkmiinii tekrarladig1r veya agikladig1 6lciide
hukuka uygun sayilabilir'®. Bu nedenle, DTY m. 51°de 6ngériilen zorunlu
sigortalar, TurzTesvK m. 29/5 ve TTK m. 1259 hiikmiini tekrarladigi veya
acikladigr dlciide gegerlidir. TTK m. 1259 yalnizca “yolcularin éliimiinden veya
yaralanmalarindan dogabilecek sorumluluklarina kars” sigorta yaptirma
zorunlulugu dngérmektedir. DTY m. 51/2’nin ilk ciimlesinde yer alan “deniz
turizmi araglari isletmelerinin, isletme belgelerinde belirtilen deniz turizmi
araglarinin miirettebatina ve iiciincii kigilere verebilecegi zararlart kapsayan
sigorta yaptirmalart zorunludur” ifadesi'*, zorunlu sigorta teminatinin
kapsammi TTK m. 1259’da 6ngoriilen sinirlardan daha genis diizenledigi ve
deniz turizm araci hakkinda TurzTesvK m. 29/5’te 6ngoriilen denize elverislilik
belgesindeki kapasitenin on ikiden fazla olmasi sartina yer vermedigi i¢in,
kanaatimizce hukuka aykiridir. Sonug olarak, denize elverislilik belgesinde
kapasitesi on ikiden fazla olan deniz turizmi araglarini igleten deniz turizmi
araclart isletmelerinin, yalnizca yolcularin yaralanmalarindan veya 6limiinden

140 Bkz: 1. Besinci Boliim Hiikiimlerinin Kapsami.

141 Unan ve Konfidan, 27. DTY m. 51/3”iin Tiiketicinin Korunmas: Hakkinda Kanun (KN: 6502,
KT: 07.11.2013, RG 28.11.2013/28835 (Miikerrer)) ydniinden elestirisi igin bkz: Unan ve
Konfidan, 27.

Bkz: 2. Sigorta Zorunlulugu.

143 Unan ve Konfidan, 27.
144

142

Konfidan, DTY m. 51 hiikmiinde aranan sigorta tiiriinii ve bu sigortanin konusu olan deniz
araglariyla tagman kisileri degerlendirerek, bu kisilerin TTK’da “yolcu” olarak tanimlanan
kisilerden baskasi olmadigi sonucuna varmakta ve turistik gemiyle seyahat etmekte olan
kisilerin de yolcu sifatin1 haiz oldugunu belirterek bu kisiler i¢in de TTK hiikiimlerinin
uygulanacagini isabetle belirtmektedir. Bkz: Konfidan, 89.
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kaynaklanabilecek sorumluluklarina kars1 sigorta yaptirma zorunlulugu
bulundugunu kabul etmek gerekmektedir.

Sigorta zorunluluguna ilisgkin TTK m. 1259’un yatlara tatbikinde
degerlendirilmesi gereken beginci husus, DAZMSSTTT nin ve DTYUT nin
zorunlu sigortaya iliskin hiikiimleridir. “Deniz turizmi araglari turizm igletmesi
belgesi bagvurulart” bashkli DTYUT m. 7/1-b, DAZMSSTTT uyarinca
miirettebata ve iiciincii kisilere verilebilecek zararlari kapsayan sigorta
yapilmasini  zorunlu tutmaktadir. Oncelikle sunu belirtmek gerekir ki,
DAZMSSTTT nin giincel hiikiimleri uyarinca deniz turizmi araglart TTK m.
1259’da Ongdriilen zorunlu sigortaya tabidir; ancak, deniz turizm araglarinin
zorunlu sigortaya tabi olmasina iligkin mevzuatin tarihsel gelisimi siirecinde
DAZMSSTTT, zorunlu sigorta yoniinden deniz turizmi araglarina muafiyet
saglanmasi hususunda en 6nemli diizenleme olarak dikkat ¢ekmis ve Ggretide
isabetle elestirilmistir'*. Buna karsilik her ne kadar DAZMSSTTT nin giincel
hiikiimleri uyarinca deniz turizmi araglarit TTK m. 1259’da 6ngdriilen zorunlu
sigortaya tdbi olsa da zorunlu sigortanin kapsamina iligkin bazi hiikiimler
yoniinden TTK m. 1259’a aykiriliklar mevcuttur. Zira, TTK m. 1259 yalnizca
“yolcularin oliimiinden veya yaralanmalarindan dogabilecek
sorumluluklarina karsi” sigorta yaptirma zorunlulugu 6ngérmektedir; ancak,
DAZMSSTTT m. 3’ten anlagildig1 lizere, yalnizca yolcularin yaralanmalarindan
veya Oliimiinden kaynaklanan zararlardan dogan sorumluluklar degil, yolcularin
aracinda ve bagajinda meydana gelen maddi hasardan kaynaklanan
zararlardan dogan sorumluluklar ile yolcular disindaki iiciincii sahislara
verilen zararlardan dogan sorumluluklar da DAZMSSTTT uyarinca zorunlu
sigortanin kapsamindadir. Ayrica, DAZMSSTTT m. 3/2’nin altinda yer alan
tablo, yolcu kapasitesi on iki veya on ikiden az olan deniz araglar1 hakkinda da
zorunlu sigorta 6ngoriildiigiine yonelik bir ¢ikarima oldukga miisaittir'*6. TTK
m. 1259/1’in zorunlu sigortanin kapsami hakkinda ¢izdigi agik sinirlara ragmen,
idarenin tebli§ vasitasiyla zorunlu sigortanin kapsamima maddi hasardan
kaynaklanan zararlardan dogan sorumluluklar ile iicilincii kisilere verilen
zararlar1 da dahil etmesi ve yolcu kapasitesi on iki veya on ikiden az olan deniz

145 Elestiriler i¢in bkz: Isiklar, Sigorta, 164; Demir, Yolcu Tasima, 572-574; Konfidan, 85-91.
Ayrica bkz: 1. Mevzuatin Gelisimi.

146 Demirel, 4399; Konfidan, 33 1. Algantiirk Light, sigorta zorunlulugu agisindan yolcu sayismin

bir 6nemi bulunmadigini ve yolcu tagimasinin ticari amagli olmasinin yeterli oldugunu ifade
ederek, deniz aracinda tagman yolcu sayisinin yalnizca verilen asgari teminat tutart agisindan
6nemi bulundugunu belirtmektedir. Bkz: Algantiirk Light, ‘Genel Sartlar’, 321.
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araclart hakkinda da zorunlu sigorta 6ngérmesi, kanaatimizce yukarida belirtilen
gerekcelerle hukuka aykiridir. Dolayisiyla, DAZMSSTTT ve DTYUT
hiikiimleri uyarinca diizenlenen zorunlu sigorta hiikiimlerinin yatlara tatbikinde,
TurzTesvK m. 29/5 ve TTK m. 1259/1 hiikiimleri uyarinca 6ngoriilen sinirlar
esas alinmali ve zorunlu sigortanin yalnizca kapasitesi on ikiden fazla olan
yatlarda s6z konusu oldugu ve bu sigortanin kapsaminin yalnizca yolcularin
Olimiinden veya yaralanmalarindan dogabilecek sorumluluklarla smirl
bulundugu kabul edilmelidir.

Sigorta zorunluluguna iliskin TTK m. 1259’un yatlara tatbikinde
degerlendirilmesi gereken altinct husus, DAZMSSGS’nin kapsamina giren
teminat tiirlerinin, TTK’m. 1259°da diizenlenen zorunlu sigortaya nazaran daha
genis kapsamli olmasidir. Nitekim DAZMSSGS A.3 uyarinca éliim teminatt,
sakathik teminati, tedavi giderleri teminati ve maddi hasar teminati
DAZMSSGS’nin  kapsamina dahildir. Ayrica DAZMSSGS hiikiimleri,
kapasitesi on iki veya on ikiden az olan deniz araglari hakkinda da zorunlu
sigorta 6ngoriildiigiine yonelik bir ¢ikarima olduk¢a uygundur'¥’. Ciinkii, TTK
m. 1259/1 ve TurzTesvK m. 29/5 hiikiimleri uyarinca zorunlu sigortanin
kapasitesi on ikiden fazla olan deniz araglarinda s6z konusu olacagina iliskin
diizenleme, DAZMSSGS’de mevcut degildir. Ogretide bu durumun,
DAZMSSGS’nin TTK m. 1259’a ek olarak DYYDSY m. 12 ve DAIGSDHY m.
5 hiikiimlerinde 6ngoériilen zorunlu sorumluluk sigortalarin1 da kapsayacak
bigimde diizenlenmis olmasindan kaynaklandigi ifade edilmistir'*®, Mevzuatta
yapilan son degisiklikler neticesinde'® TurzTesvK ve DTY’nin de
DAZMSSGS’nin  uygulama alanina dahil olduguna ve GYDSHY nin
DYYDSY’yi yiiriirlikten kaldirmast  nedeniyle'™ GYDSHY’nin de
DAZMSSGS’nin uygulama alaninda bulunduguna dikkat edilmelidir. Buna
karsilik, belirtilen yonetmeliklerin (D77, DAIGSDHY, GYDSHY ve miilga
DYYDSY) dayanag1 olan mevzuat (Limanlar Kanunu”', DCMKHK, 10.08.1993
tarihli ve 491 sayili Denizcilik Miistesarliginin Kurulus ve Gérevleri Hakkinda
Kanun Hiikmiinde Kararname'?, 26.09.2011 tarihli ve 655 sayili Ulastirma ve
Altyapt Alamina Iliskin Bazi Diizenlemeler Hakkinda Kanun Hiikmiinde

147 Algantiirk Light, ‘Genel Sartlar’, 321.

148 Algantiirk Light, ‘Genel Sartlar’, 320 vd.; Demirel, 4409.
149 Bkz: 1. Mevzuatin Geligimi.

130 Bkz: Dpn. 116.

151 Limanlar Kanunu, KN: 618, KT: 14.04.1341, RG 14.04.1341/95.

152 RG 19.08.1993/21673.
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Kararname', 1 sayili Cumhurbaskanhg Teskilati Hakkinda Cumhurbaskanhig
Kararnamesi*) incelendiginde, TTK m. 1259 ve TurzTesvK m. 29/5 hiikiimleri
haricinde, zorunlu sigortaya iliskin herhangi bir kanun hiikmii tespit
edilememektedir. Dolayisiyla, zorunlu sigortanin sinirlarinin tespitinde TTK m.
1259 ve TurzTesvK m. 29/5 hiikiimleri dikkate alinmalidir. Zira, yukarida da
belirtildigi iizere, herhangi bir yonetmelikle sigorta zorunluluguna iliskin bir
diizenlemeye yer verilmesi halinde, s6z konusu diizenleme yalnizca bir kanun
hiikmiinii tekrarladig1 veya agikladigi 6lglide hukuka uygun sayilmalidir'>®. Bu
ilke, genel sartlar i¢in evleviyetle gecerlidir. Bu nedenle, zorunlu sigortanin
sinirlarini 6ngéren bir kanun hiikmiine dayanmaksizin sigorta zorunlulugu
getiren yonetmelik hiikiimleri (DTY m. 51, DAIGSDHY m. 5, GYDSHY m. 5 ve
miilga DYYDSY m. 12) dikkate alarak hazirlanmig bulunan DAZMSSGS’nin
hiikiimleri degil, TTK m. 1259 ve TurzTesvK m. 29/5 hiikiimleri yatlara
uygulanacak zorunlu sigortanin sinirlarinin tespitinde dikkate alinmalidir.

SONUC

TTK m. 1259°da diizenlenen ve TurzTesvK m. 29/5 uyarinca yatlara ve diger
deniz turizm araglarina da tatbik edilmesi gereken zorunlu sorumluluk sigortasi
sOzlesmesi hususunda yapilan arastirmalar ve incelemeler neticesinde su
sonuglara ulasilmistir:

1) Mevzuatta yat kavramina iliskin benzer fakat kapsami itibariyle farkli
tanimlar bulundugu tespit edilmistir. Mevzuattaki her hiikkmiin kendi kapsami
icerisinde uygulanacag: dikkate alindiginda, yat kavramin farkli mevzuat
hiikiimlerinde farkli sekillerde tanimlanmasi dogaldir. Zorunlu sorumluluk
sigortasina tabi olan yatlara uygulanacak hiikiimlerin tespit ve ifade edilmesinde
olduk¢a 6nemi bulunan ticari yat ve 6zel yat ayrimi, mevzuattaki diizenlemeler
ve Ogretideki gorisler kapsaminda incelenmistir. Kanaatimizce, ekonomik
menfaat saglama amacina 6zgiilenen veya fiilen boyle bir amag i¢in kullanilan
ve ilgili mevzuatta Ongoriilen diger sartlart da saglayan her yat fticari yat
sayillmali; ancak ekonomik menfaat saglama amacina tahsis edilmeyen veya
fiilen boyle bir amag i¢in kullanilmayan, yalnizca gezinti, spor, egitim, 6gretim

133 RG 01.11.2011/28102 (Miikerrer).
154 RG 10.07.2018/ 30474.
155 Yesilova Aras, 527; Unan ve Konfidan, 27.
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ve bilim amaglarina tahsis edilen ve ilgili mevzuatta 6ngoériilen diger sartlar1 da
saglayan yatlar ise dzel yat olarak kabul edilmelidir.

2) TurzTesvK m. 29/5’in TTK m. 1259’a atfi ve sistematik yorum prensibi
sebebiyle Besinci Bolim hiikiimlerinin  kapsami degerlendirilmistir. Bu
degerlendirmeyle esasinda Gzel yatlarin sigorta zorunluluguna tabi olup
olmadiginin tespiti amaglanmistir. Besinci Boliim hiikiimleri, mehaz AS
hiikiimleri ve dgretideki goriisler dikkate alinarak yapilan inceleme neticesinde,
Besinci Boliim hiikiimlerinin uygulanmasi i¢in deniz yoluyla yolcu tagimasinin
yapildigi geminin ticaret gemisi olmasmin zorunlu olmadigi sonucuna
ulagtlmigtir. Ulasilan bu sonug ve TurzTesvK m. 29/5’te yapilan atifta 6zel
yatlarin istisna tutulmamasi sebebiyle, kanaatimizce, TTK m. 1259’da
diizenlenen sigorta zorunlulugu 6zel yatlar i¢in de uygulanmalidir.

3) Deniz araglarma uygulanacak zorunlu sigortalara iligkin mevzuat
incelendiginde, Ogretide yillardir elestirilmesine ragmen, yonetmeliklerle ve
hatta teblig vasitasiyla zorunlu sigortanin kapsamina ve sinirlarina iligkin
diizenlemeler yapildigi tespit edilmistir. S6zlesme yapma zorunlulugu ihdas
etmek, AY m. 48 yarinca giivence altina alinan sézlesme 6zgiirliigiine miidahale
anlam tagir ve AY m. 13 uyarinca bu miidahale yalnizca kanunla yapilmalidir.
Bu nedenle, CK’yla zorunlu sigorta ihdas edebilmesine olanak saglayan SK m.
13, Anayasa’ya aykiridir ve degistirilmesi gerekmektedir. Zira kanun hiikkmii
disinda herhangi mevzuat hiikmiinde sigorta zorunluluguna iliskin bir
diizenlemeye yer verilmesi halinde, s6z konusu diizenleme yalnizca bir kanun
hiikmiinii tekrarladigi veya agikladig1 6lgiide hukuka uygun sayilmalidir. Bu
gerekeelerle ve TurzTesvK m. 29/5’in TTK m. 1259’a yaptig1 atif dikkate
alimdiginda, kanaatimizce, TTK m. 1259 deniz turizm araglarina uygulanacak
zorunlu sigortalar yoniinden amir hiikiim olarak kabul edilmelidir.

4) TurzTesvK m. 29/4’tin lafz1 ile TTK m. 1259’un lafzimin celistigi
gorlilmistiir. Buna karsilik, TurzTesvK m. 29/4’tin amacinin KabK’nin
korumact diizenlemelerinin deniz turizminin gelismesi {lizerindeki negatif
etkilerinin hafifletilmesi oldugu, TurzTesvK m. 29/5’te a¢ik bir sekilde TTK m.
1259’a yollama yapildig1 ve deniz turizm araglarinin ve dolayisiyla yatlarm TTK
m. 1259°da diizenlenen zorunlu sigortaya tabi tutulabilmesine iliskin
mevzuattaki  tim diizenlemeler ve degisiklikler dikkate alindiginda,
kanaatimizce, TTK m. 1259’da &ngoériilen sigorta zorunlulugunun, yatlara
uygulanabilmesinin 6niinde herhangi bir engel bulunmamaktadir.
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5) Deniz yoluyla yolcu tagimalarina iligkin sigorta zorunlulugunu 6ngéren TTK
m. 1259’un yatlara uygulanmasi hususunda, bazi noktalarda uyumsuzluklar
olabilecegi goriilmiistiir. Deniz yoluyla yolcu tasimasi faaliyeti ile yatcilik ve yat
isletilmesi faaliyetlerinin farkli olmasindan kaynaklanan bu durumlara, ticari
yatlarin gemi adami olmaksizin kisa siireli kiralanmasi veya ticari yatla spor veya
gezi yapacaklara, ticari yatin gemi adamlariyla beraber kisa siireli olarak tahsis
edilmesi 6rnek gosterilebilir. Kanaatimizce, yat donataninin veya isleteninin,
tasiyan sifatini haiz olmadig1 veya tasiyan sifatin1 haiz olmasinin siipheli oldugu
bu gibi durumlarda, TTK m. 1259’da diizenlenen zorunlu sigorta hiikiimleri s6z
konusu yatlar i¢in de uygulanmalidir. Zira, TurzTesvK’nin sigorta zorunlulugu
getirirken izledigi amacin yatta bulunanlarin yaralanmasi veya Olmesi
ihtimalinde bundan sorumlu tutulabilecek olan yat igleteninin tazminat yiikiiniin
altindan kalkacak mali giice sahip olmamasi durumunda s6z konusu yiikiin
sigortactya devrinin saglanmasi ve tasiyan sifatim1 haiz olmasa bile yat
donataninin veya isleteninin TTK m. 1259°da 6ngdriilen sorumluluk sigortasini
yaptirmak zorunda birakilmasidir. Dolayisiyla, TurzTesvK m. 29/5’te TTK m.
1259’a yapilan atfin, sadece sorumluluk sigortasiyla sinirli oldugunu; ancak, bu
atifta sigortaya konu olacak sorumlulugun bir tasima sdzlesmesine dayanmasinin
aranmadigi kabul edilmelidir. Nitekim TurzTegsvK m. 29/5’te, tasiyan veya yolcu
ifadelerine yer verilmeksizin “denize elverislilik belgesinde kapasitesi on ikiden
fazla olan deniz turizmi araglary” ifadelerine yer verilmesi, bu yorumumuzu
destekler niteliktedir.
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ABSTRACT

As a result of the amendments to the Tourism Incentives Code! (TIC) on 18.07.2021,
there is no doubt that Article 1259 of the Turkish Commercial Code? (TCC) regarding
compulsory insurance can also be applied to yachts and other marine tourism vehicles.
On the other hand, in practice there is hesitation about the scope of the compulsory
liability insurance to which marine tourism vehicles are subject. The reason for the
hesitation in practice is the unclear and contradictory provisions in the legislation and
the regulations on the scope of compulsory liability insurance for marine vehicles, which
have been issued in violation of the legal system for about ten years. In this study, the
provisions of the legislation applicable to yachts are evaluated in accordance with Article
29/5 of the TIC, Article 1259 of the TCC and the basic principle regarding the
establishment of compulsory insurance.

Keywords: *Yacht eMarine Tourism Vehicle *Compulsory Insurance *Marine Vehicles
Compulsory Liability Insurance

0z

Turizmi Tesvik Kanunu (TurzTesvK) m. 29°da 18.07.2021 tarihinde yapilan
degisiklikler neticesinde, sigorta zorunluluguna dair Tiirk Ticaret Kanunu (TTK) m.
1259’un yatlar ve diger deniz turizmi araglar1 hakkinda da uygulanabilecegi konusunda
siiphe kalmamistir. Buna karsilik, deniz turizmi araglarinin tabi oldugu zorunlu
sorumluluk sigortasinin kapsami hususunda uygulamada tereddiitler bulunmaktadir.
Uygulamadaki tereddiitlerin sebebi, deniz araglart zorunlu mali sorumluluk sigortasinin
kapsami hakkinda, yaklagik on senedir, hukuk sistemine aykir1 sekilde yapilan
diizenlemeler ile mevzuattaki belirsiz ve ¢elisik hiikiimlerdir. Bu ¢aligmada TurzTesvK

m. 29/5, TTK m. 1259 ve zorunlu sigortanin ihdas edilmesine iliskin temel ilke uyarinca,
yatlara tatbik edilebilecek mevzuat hiikiimleri degerlendirilmektedir.

Anahtar Kelimeler: *Yat *Deniz Turizm Araci *Zorunlu Sigorta *Deniz Araglari
Zorunlu Mali Sorumluluk Sigortast

INTRODUCTION

In our beautiful country, which is surrounded by seas on three sides, the bays
located particularly along the Aegean and Mediterranean coasts are ideal and
internationally attractive for yachting and other marine tourism activities due to
their geographical structure—open to wind yet sheltered from waves—as well
as their natural and historical beauty, crystal-clear waters, and lush coastlines>.

! Tourism Incentives Code, Law No. (LN): 2634, Date of Adoption (DA): 12.03.1982, Official
Gazette: 16.03.1982/17635.

2 Turkish Commercial Code, LN: 6102, DA: 13.01.2011, Date of Entry into Force (EF):

01.07.2012, Official Gazette: 14.02.2011/27846.

Indeed, revenues from maritime tourism account for approximately 20% of overall tourism

income. See: Cetin Polat, Fevzi Bitiktas and Abdullah Agik, ‘Tiirkiye’de Yat ve Kruvaziyer
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Nevertheless, the legislation concerning yachts and the insurance applicable to
them contains ambiguous and contradictory provisions. Due to the confusion in
the legislation, the compulsory insurance prescribed under Article 1259 of the
Turkish Commercial Code (TCC) could not be applied to yachts and other
marine tourism vehicles for nearly ten years following its enactment. This study
aims to highlight the issues arising or potentially arising from the ambiguous and
contradictory points in the legislation regarding the application of the
compulsory insurance set forth in Article 1259 of the TCC to yachts, and to offer
possible solutions. For this purpose, the relevant provisions of the TCC and the
Tourism Incentives Code (TIC) will be examined in detail. In conducting this
evaluation, the 2002 Athens Convention*—which forms the basis of the TCC
provisions on the carriage of passengers by sea—as well as scholarly opinions
will be taken into consideration.

I. DEFINITION OF THE CONCEPT OF YATCH AND MARINE
TOURISIM VESSELS

1. Definition

Defining the concept of a yacht and distinguishing between private and merchant
yachts is of particular importance for this study. This is because numerous legal
instruments include provisions that refer to the concept of a yacht. Among these
are the Turkish Commercial Code (TCC), the Tourism Incentives Code (TIC),
the Turkish International Ship Registry Code® (TISRC), the Act of Fees® (AF),
the Ship Health Dues Act’, the Value Added Tax Act®, the Marine Tourism

Turizmi Gelirleri: Antalya Ornegi’ (2022) 3(2) Deniz Tasimacilig1 ve Lojistigi Dergisi 76, 76;
Sezer Ilgin, Ceyda Siiral Efe¢inar and Basak Basoglu (eds), ‘Sunus’, Yat ve Marina
Isletmeciliginden Kaynaklanan Hukuki Sorunlar ve Céziim Onerileri (Vedat Kitapeilik 2023)
VII, VII.

Athens Convention relating to the Carriage of Passengers and their Luggage by Sea, 2002.

5 Turkish International Ship Registry Code, LN: 4490, DA: 16.12.1999, Official Gazette:
21.12.1999/23913.

6 Act of Fees, LN: 492, DA: 02.07.1964, Official Gazette: 17.07.1964/11756.
7 Ship Health Dues Act, LN: 2548, DA: 06.11.1981, Official Gazette: 10.11.1981/17510.
8 Value Added Tax Act, LN: 3065, DA: 25.10.1984, Official Gazette: 01.11.1984/18563.
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Regulation’ (MTR), the Regulation on the Turkish International Ship Registry!®
(RTISR), the Regulation on Sportive Activities for Tourism Purposes'!, the Ports
Regulation'? (PR), the Technical Regulation on Ships'® (TRS), the Regulation
on Shipyards, Boat Building and Hauling Facilities'¥, the Regulation on the
Equipment of Private Boats and the Qualifications of Persons Operating Private
Boats!> (REPBQPOPB), and the Communiqué on the Implementation of the
Marine Tourism Regulation'® (CIMTR), all of which contain provisions relating
to yachts'’. In this study, the legal status of yachts subject to compulsory
insurance will be evaluated in light of the provisions of the TCC, TIC, and MTR,
as well as other relevant legislation. However, in defining the term “yacht,” all
definitions identified in the relevant legislation will be taken into account, and it
will be examined whether yachts qualify as marine tourism vehicles'®.

Pursuant to Article 3/1(i) of the TIC, which defines marine tourism vehicles,
yachts are classified into two categories: “private yachts owned by natural and
legal persons engaged in tourism activities for sightseeing, sports, and
recreational purposes in marine and inland waters” and “merchant yachts that
hold documents issued by the Ministry of Transport and Infrastructure as a basis
for their commercial activity.”; however, the TIC does not provide an explicit
definition of the term “yacht.'”” In contrast, Article 23/1 of the MTR, which was

°  Published in the Official Gazette on 24.07.2009/27298. The MTR was prepared based on TIC
Art. 37/1-A-4. The Yacht Tourism Regulation, which was based on the Council of Ministers
Decision dated 08.06.1983 and numbered 83/6708 and published in the Official Gazette dated
04.08.1983 and numbered 18125, was repealed pursuant to MTR Art. 60.

10 Official Gazatte 23.06.2000/24088.

11 Official Gazette 23.02.2011/27855.

12 Official Gazette 30.10.2012/28453.

13 Official Gazette 17.11.2009/27409.

14 Official Gazette 28.06.2015/29400.

15 Official Gazette 18.01.2023/32077.

16 Official Gazette 10.06.2023/32217.

In the literature, it is stated that there is a legislative complexity regarding the definition of

yachts and that, to the extent possible, this fragmented legislation should be consolidated and

simplified under a single framework. See: Sebnem Akipek Ocal, ‘Yat Kiralama Sozlesmesinin

Hukuki Niteligi’, in Sezer llgin, Ceyda Siiral Efe¢inar and Bagak Bagoglu (eds), Yat ve Marina

Isletmeciliginden Kaynaklanan Hukuki Sorunlar ve Céziim Onerileri (Vedat Kitapcilik 2023)

351, 360.

For further information on the legal regulations applicable to yachts, see: Hac1 Kara, Yatlarin

Hukuki Durumu ve Deniz Turizmi (Adalet Yayimnevi 2023) 27-41 (Yat).

According to Art. 13 of the Law on Amendments to the Law on Intellectual and Artistic Works,

the Law on Travel Agencies and the Association of Travel Agencies, the Tourism Incentives
Code, and Certain Other Laws (LN: 5571, DA: 28.12.2006, Official Gazette:
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issued based on Article 37/1-A-4 of the TIC, contains a clear definition of the
term. In addition, Article 21/3 of the MTR sets forth the qualifications required
for yachts to be certified by the Ministry. According to Article 23/1 of the MTR,
a yacht is defined as:

“amarine vehicle suitable for use in marine tourism for sightseeing, sports,
and recreational purposes, carrying no more than twelve passengers®’, not
classified as a cargo, passenger, or fishing vessel, and equipped with
cabins, a toilet, and a kitchen. Marine tourism vehicles that are limited to
a 100-nautical-mile range during cabotage voyages and do not travel more
than 20 nautical miles from the nearest shore, carry no more than thirty-six
passengers, and are indicated as yachts on their tonnage certificate are also
included in this definition. Marine tourism vehicles registered as
traditionally built wooden vessels or as passenger vessels carrying more
than twelve passengers may also be certified as yachts, provided they are
constructed in the form of a yacht.”

According to Article 2/1(b) of the TISRC, a yacht is defined as*!;

13.01.2007/26402), a definition of the term “yacht” was included under TIC Art. 3/1-i-1.
However, this definition was repealed through the amendment made by Art. 1 of the Law on
Amendments to the Tourism Incentives Code and Certain Other Laws (TIC Amendment Law
—TICAL) (LN: 7334, DA: 18.07.2021, Official Gazette: 28.07.2021/31551).

20 Pursuant to Article 17(1) of Presidential Decree No. 6229 (PD) (Official Gazette:
19.10.2022/31988), the term “yachter” used in MTR Art. 23 was amended to “passenger”.
Additionally, Article 30 of PD No. 6229 amended the phrase “Turkish and foreign-flagged,
number of yachters” in MTR Art. 34(1) to “Turkish-flagged, number of passengers” and
replaced “chartering yachters” with “charterers.” Furthermore, Article 41 of the same PD
amended the phrase “arriving with yachter and without a Ministry certificate” in MTR Art.
47(4) to “arriving with a passenger”. On the other hand, under MTR Art. 4(1)-(6), “vachter”
is defined as “persons on board private yachts for the purposes of recreation, sport, and
leisure, excluding crew and other service personnel.” The term “yachter” is also used in MTR
Arts. 4(1)-(8), 5(3), 9(1), and 47(3). According to MTR Art. 4(1)-(p), “passenger” is defined
as “individuals who receive recreational, entertainment, and sporting services on a
commercially operated marine tourism vehicle for a fee, excluding the crew, other service
personnel, owners, operators, or their representatives.” In light of these provisions of the
MTR, although there are some ambiguities in relation to MTR Arts. 5(3) and 9(1), it can
generally be concluded that the term “yachter” is used for individuals on board private yachts
for recreational, sporting, or leisure purposes, excluding crew and service personnel; whereas
the term “passenger” is used for individuals on board merchant yachts for the same purposes,
excluding crew, service personnel, operators, and their representatives.

2 For registration with the TISR, the activities of “recreation” or “sport” must be carried out in

exchange for economic benefit. Yachts used for “recreation” or “sport” as listed under TCC
Art. 935/2(a) are not eligible for registration with the TISR. See: Kerim Atamer, Deniz Ticareti
Hukuku - Cilt I (On 1ki Levha Yaymcilik 2017) 685 (Deniz Ticareti). In other words, for a
yacht to be registered in the TISR, it must be used for commercial purposes. See: Kiibra Yetis
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“a marine vehicle built in the form of a yacht, used for sightseeing and
sports purposes, carrying no more than thirty-six yachters??, not classified
as a cargo or passenger ship, recorded in the inventory of a tourism
company, and indicated as a ‘Merchant Yacht’ in the tonnage certificate.”

The definition provided in Article 4/1(b) of the RTISR largely reiterates the
definition in Article 2/1(b) of the TISRC.

According to Article 4/1(z-nn) TRS, a merchant yacht is defined as “a vessel
used commercially for sightseeing and sports purposes, which is not classified
as a cargo, passenger, or fishing vessel.” Furthermore, pursuant to Article
32/1(b) of the TRS, “the passenger capacity on merchant yachts is determined
according to the following criteria: 1) Except for port voyages, the passenger
capacity of merchant yachts is equal to the number of beds in the cabins. 2) The
maximum number of passengers on merchant yachts is thirty-six.” Article 15/3
of the TRS states that:

“vessels with a merchant yacht classification that have historical
significance, are built in a particular type using traditional methods, and
can accommodate no more than thirty-six people in their cabins may
operate within the near-coastal voyage area, based on the seasonal
maritime and weather conditions of the area of navigation, the nature,
proximity, or short duration of the voyage, and provided that there are
vessels of the same class from other countries operating under the same
conditions, based on the principle of reciprocity.”

Yachts qualify as ships under Article 931/1 of the TCC. This is because yachts
fulfill their designated purpose (sightseeing, recreation, sports) through
movement on water, are capable of floating, and are not considered too small
under maritime custom?®®. In addition, pursuant to Article 935/2(a) of the TCC,
the Parts titled “Master,” “Maritime Liens,” “Ship,” and “Special Provisions
relating to Compulsory Enforcement,” the Sections titled “Collision” and
“Salvage,” the provisions on limitation of liability for maritime claims, and

Samli, Gemi Miilkiyetinin Hukuki Islem Yoluyla Kazanimast (On ki Levha Yayncilik 2021)
29. For the concept of commercial use, see: Fevzi Topsoy, ‘Ozel Teknelerin Ticari Amagla
Kullanilmas1 Yasag1 ve Hukuki Sonuglarr’, in Sezer Ilgin, Ceyda Siiral Efe¢inar and Basak
Basoglu (eds), Yat ve Marina Isletmeciliginden Kaynaklanan Hukuki Sorunlar ve Coziim
Onerileri (Vedat Kitapgilik 2023) 75, 84-87.

According to RTISR Art. 4(1)(c), the term “yachters” refers to a passenger other than
merchant yacht personnel.

22

2 Samim Unan and Melisa Konfidan, “Yat Sigortas1 Sézlesmelerine ve Enstitii Yat Klozlarinmn

Bazi Maddelerine iliskin Degerlendirmeler’, in Sezer llgin, Ceyda Siiral Efeginar and Basak
Basoglu (eds), Yat ve Marina Isletmeciliginden Kaynaklanan Hukuki Sorunlar ve Coziim
Onerileri (Vedat Kitapgilik 2023) 11, 12.
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Article 1062 regarding the liability of the shipowner for the fault of seafarers
also apply to ships such as yachts that are exclusively designated for sightseeing,
recreational, or sports purposes. As can be understood from Article 935/2(a),
yachts are considered ships under the TCC for the application of certain
provisions?*. However, the TCC does not provide an explicit definition of the
term “yacht” in any of its provisions.

According to one doctrinal definition, a yacht is a marine vehicle, either
motorized or sail-powered, used for sightseeing, recreation, or Ssports
purposes®. In another definition in the literature, in addition to the elements in
the first definition, the characteristics of being generally lightweight and
relatively small are included, and the term “marine vehicle” is replaced with the
term “boat*.” A third doctrinal definition largely overlaps with the second, but
instead of “marine vehicle,” it uses the term “passenger ship*’.” According to
yet another definition in the literature, a yacht is described as a marine vehicle
constructed for personal use, intended for recreational and sightseeing
purposes, and smaller than passenger and cargo ships®®.

As can be seen, there are similar yet distinct definitions of the term “yacht” in
national legislation and doctrine. In this study, the definition provided in Article
23/1 of the MTR is taken as the basis for the assessments made. This is because
among the definitions provided in legislation and doctrine, the one found in
Article 23/1 of the MTR is the most recent and comprehensive.

2. Difference Between Private and Merchant Yatch

As can be seen from the provisions of the TIC, the MTR, the TISRC, the RTISR,
and the TRS, yachts are classified as merchant yachts and private yachts®. This

24 Unan and Konfidan, 12-13.

25 Rojin Ozcan, ‘Yat Satis Sézlesmesi’ (Master’s Thesis, Istanbul University Institute of Social

Sciences, Private Law Department 2023) 7.

26 Mehmet Yazici, “Yat Sigortalar” (April 2001) (40) Reasiiror 4, 4; Erhan Gezginci, Yat
Limanlar1 ve Yat Limani Isleticisi Hukuki Sorumluluk Sigortasi (Master’s Thesis, Istanbul
University Institute of Marine Sciences and Management, Department of Maritime Business
Administration 2012) 13.

27 Kara, Yat, 57.

28 Baris Erkan Celebi, Yat Insa Sozlesmesinde Ayip (Adalet Publishing 2021) 32.

29 In the literature, it is also observed that a classification is made between merchant yachts and

private boats. See: Ceyda Siiral Efecinar, “Marinalar Tarafindan Belirlenen Baglama

Ucretlerine Iliskin Sorunlarin Degerlendirilmesi”, in Sezer Ilgmn, Ceyda Siiral Efe¢inar and
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classification is highly significant for the purposes of this study. Indeed, the
distinction between commercial and private yachts plays a critical role in
determining the applicable provisions for yachts subject to compulsory liability
insurance for marine vehicles™.

Articles 2/1-b of the TISRC, 4/1-b of the RTISR, and Articles 4/1-z-nn and 32/1-
b of the TRS contain regulations that delineate the scope of the concept of
merchant yacht. However, no provision directly defining the concept of private
yacht can be identified in the legislation. On the other hand, the definition of
private boat provided in Article 4/1-d of the REPBQPOPB may be taken into
account in outlining the scope of the term private yacht®!. This is because, as
understood from Article 5/2 of the REPBQPOPB, private yachts with a hull
length (LH) not exceeding 24 meters fall within the scope of the REPBQPOPB.
According to Article 4/1-d of the REPBQPOPB, a private boat is defined as*:

“a boat used exclusively for non-commercial purposes such as cruising,
recreation, sports, and amateur fishing, with a hull length (LH) between
2.5 meters (inclusive) and 24 meters (inclusive) when measured according
to national standards, and which is registered in the home port log or ship
registry and issued a home port log license or a ship registry certificate.”

Furthermore, Article 17 of the REPBQPOPB stipulates that private boats may
not be used for commercial purposes under any circumstances®>.

As is evident from both the letter of the terms merchant yacht and private yacht
as well as the relevant legislative provisions, the key point of distinction between
private and merchant yachts lies in whether the yacht is used for commercial
purposes. In the legal literature, the phrase “commercial purpose” as used in the
REPBQPOPB has been examined, and it has been observed that this phrase
appears only once in the TCC, specifically in Article 56/4; however, similar yet
not identical expressions such as the purpose of profit-making, the objective of
generating income, and the aim of obtaining economic benefit are used

Bagak Basoglu (eds), Yar ve Marina Isletmeciliginden Kaynaklanan Hukuki Sorunlar ve
Coziim Onerileri (Vedat Kitapgilik 2023) 143, 148-150.

30 See also: 2. Assessment of the Applicale Provisions

31" Even if marine vehicles over 24 meters in length are not designated for the purpose of

economic benefit, they are not considered private boats within the scope of the REPBPOPPB.
See: Topsoy, 79-80

For evaluations and criticisms regarding the definition, see: Topsoy, 77-83.

For evaluations and criticisms regarding the prohibition on commercial use, see: Topsoy, 84—
93; Akipek Ocal, 360-361. For the legal consequences of the prohibition on commercial use,
see: Topsoy, 93-95.

32
33
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throughout the TCC34. Given that yachts are considered ships within the meaning
of TCC Article 931/1, the phrase for the purpose of obtaining economic benefit
and the definition of a merchant ship found in TCC Article 931/2 should also be
taken into account when distinguishing between commercial and private yachts.
Therefore, the phrase commercial purpose in the REPBQPOPB should be
interpreted as for the purpose of obtaining economic benefit, and the phrase
commercially in Article 4/1-z-nn of the TRS should likewise be read as in
accordance with the aim of obtaining economic benefit. Indeed, such an
interpretation is consistent with TCC Article 931/2.

In conclusion, any yacht that is designated for or in practice used for the purpose
of obtaining economic benefit and meets the other requirements® set forth in the
relevant legislation should be classified as a “merchant yacht” On the other
hand, yachts that are not designated for or used in practice for such a purpose,
and are instead intended for purposes such as leisure, sport, education, training,
or scientific research, and which meet the other conditions*® prescribed by
legislation, should be regarded as “private yachts.” Accordingly, merchant
yachts used in marine tourism must be classified as merchant ships for the
purposes of the application of the TCC?’.

At this point, the following question must be addressed: In general, is it possible
for a yacht that is not designated for the purpose of obtaining economic benefit
on water to be classified as a merchant yacht if it is used incidentally in a profit-
generating activity? The scholarly opinions on Article 931/2 of the TCC, which
defines a merchant ship, shed light on the answer to this question. According to
one view in the literature, the incidental or accidental use of a ship that is not a
merchant ship in a profit-generating activity does not automatically result in its
classification as a merchant ship, even for the duration of such activity*®. Another

3 Topsoy, 84-87.

35 For instance, pursuant to TISRC Art. 2(1)(b) and RTISR Art. 4(1)(b), requirements such as
being registered in the inventory of a tourism company or being designated as a “merchant
yacht” in the tonnage certificate apply.

3 For example, under REPBQPOPB Arts. 4(1)(d) and 5(2), there is a requirement that the vessel

must not exceed 24 meters in length.

37 Atamer, Deniz Ticareti, 685; Nuh Celal Giinay, ‘Miirettebatl Yat Kiralama Sozlesmesinin

TTK Agisindan Degerlendirilmesi’, in Sezer Ilgm, Ceyda Siiral Efe¢inar and Basak Bagoglu
(eds), Yat ve Marina Isletmeciliginden Kaynaklanan Hukuki Sorunlar ve Céziim Onerileri
(Vedat Kitapgulik 2023) 373, 378-379.

38 Biilent Sozer, Deniz Ticareti Hukuku — I (Vedat Kitapgilik 2019) 36.
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view, which we also support, interprets the phrase “actually used for this
purpose” in TCC Article 931/2 to mean that, if a ship not designated for the
purpose of obtaining economic benefit is used incidentally in a profit-generating
activity, it should be regarded as a merchant ship for that particular voyage®’.
Therefore, in our opinion, if a yacht not designated for the purpose of obtaining
economic benefit on water is used incidentally*’ in a profit-generating activity,
it should be classified as a merchant yacht.

II. THE SCOPE OF THE PROVISIONS OF THE TCC ON
CONTRACTS OF CARRIAGE OF PASSENGERS BY SEA AND THE
COMPULSORY INSURANCE UNDER ARTICLE 1259 OF THE TCC

1. Scope of the Provisions of the Fifth Section

According to the definition provided in Article 1247(1) of the TCC, “a contract
of carriage of passengers by sea means a contract made by or on behalf of a
carrier’’ for the carriage by sea of a passenger or of a passenger and their
luggage, as the case may be”*. Pursuant to Article 1247(2) of the TCC, the

3 Tahir Caga, Deniz Ticareti Hukuku I (Filiz Kitabevi 1995) 39; Tahir Caga and Rayegin
Kender, Deniz Ticareti Hukuku-I (On iki Levha Yaymncilik 2009) 51-52; Rayegan Kender and
Ergon Cetingil, Deniz Ticareti Hukuku (On Iki Levha Yaymecilik 2010) 37; Inci Deniz Kaner,
Deniz Ticareti Hukuku I-II (Filiz Kitabevi 2019) 20; Emine Yazicioglu, Kender-Cetingil Deniz
Ticareti Hukuku — Revised 16th Edition (Filiz Kitabevi 2020) 52 (Kender-Cetingil); Hac1 Kara,
Deniz Ticareti Hukuku (On Iki Levha Yaymecilik 2020) 52; Ismail Demir, Deniz Ticareti
Hukuku (Yetkin Yaymlar1 2021) 64—65 (Deniz Ticareti).

4 In the literature, it is noted that under the TCC, there is uncertainty as to whether the
registration of a yacht in the National Ship Registry is mandatory solely for the purpose of
undertaking a single voyage, in cases where the yacht is not designated for economic benefit
but is incidentally used in a revenue-generating activity and has a gross tonnage exceeding
eighteen tons. See: Atamer, Deniz Ticareti, 680—681.

41 In the literature, it is stated that the phrase “on behalf of a carrier” in TCC Art. 1247(1) is not
legally appropriate. See: Ergon Cetingil, Rayegin Kender, Samim Unan and Emine
Yazicioglu, ‘TTK Tasarisi’nin “Deniz Ticareti” Baglikli 5. Kitabinda Yer Alan Hiikiimler
Hakkinda’, Deniz Hukuku Dergisi Special Issue — Evaluations on the Draft Turkish
Commercial Code (Yaylacik Matbaasi, January 2006) 1, 208. The reason is that the status of
carrier is contractual, and only a person who is party to a binding contract qualifies as a carrier
in relation to that contract. A person is not automatically bound by a contract merely because
it was made on “their behalf”. If the person on whose behalf the contract is made has not
granted authority to the contracting party, they cannot be held liable for the obligations arising
from the contract and do not acquire the status of a carrier. See: Cetingil, Kender, Unan and
Yazicioglu, 209.

4 As understood from the preamble of TCC Article 1247, Article 1(2) of the AC constitutes the
source of TCC Article 1247(1).
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provisions of the Fifth Section* also apply to** “commercial contracts of

carriage of passengers” concluded by the State or other public legal entities;
however, under Article 1247(3) of the TCC, the provisions of the Fifth Section
do not apply to carriage of passengers by air-cushion vehicles®.

Whether the carriage must be performed for fare in order to qualify as a contract
of carriage of passengers by sea is not clear from the letter of Article 1247 of the
TCC. In the preamble of Article 1247, it is stated that the sources of this
provision are Articles 1(2), 1(3), and 21 of the Athens Convention (AC), and that
although initially it was considered to include the element of fare in the definition
under Article 1247(1), this idea was abandoned in order to ensure consistency
with the source provisions. However, the preamble of Article 1247 draws
attention to the fact that the requirement of fare is implied from the express
provision in Article 1247(2), which stipulates that the rules governing contracts
of carriage of passengers shall apply only to commercial carriage of passenger
operations conducted by the state or other public legal entities. Moreover, the
same conclusion may also be reached by reference to Articles 1250(3), 1252(3),
1253, and 1258(1)(a) of the TCC, which explicitly regulate the carrier’s right to
fare, and to Article 1254, which governs the right of retention as a means of
securing claims for fare, as further emphasized in the preamble of Article 1247.

It does not appear possible to draw a definitive conclusion from the letter and
preamble of Article 1247 of the TCC as to whether fare is a mandatory element
in contracts of carriage of passengers by sea*®. Although the phrase “commercial

4 In this study, the term “Fifth Section” refers to the Fifth Section titled “Contract of Carriage
of Passengers by Sea” under the Fourth Part titled “Maritime Contracts” of the Fifth Book of
the TCC, which is titled “Maritime Law”.

4 As also stated in the preamble of TCC Art. 1247, AC Art. 21 constitutes the source of TCC
Art. 1247(2). For criticisms regarding the drafting of AC Art. 21, see: Ismail Demir, 2002 Atina
Sozlesmesi Cergevesinde Deniz Yoluyla Yolcu Tagima (Yetkin Yaymlar: 2020) 141-143 (Yolcu
Tasima).

4 In the preamble of TCC Art. 1247, it is explained that AC Art. 1(3) introduces an exception
for hovercraft, which are capable of travel on land as well, and that TCC Art. 1247(3) includes
a similar exception in order to ensure consistency with the AC.

4 When interpreting statutory provisions, under Article 1(1) of the Turkish Civil Code (TCCiv),
the letter of the provision should first be examined and the essence of the law should be
identified. Thereafter, among the outcomes derived from the interpretation of the provision’s
letter, the one most consistent with the essence of the law should be adopted. See: M. Kemal
Oguzman and Nami Barlas, Medeni Hukuk (28th edn, On Iki Levha Yaymecilik 2022) 6667
(2022). Accordingly, in determining the essence of TCC Article 1247, attention should be paid
to its placement within the systematic structure of the TCC, its relationship with other
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contracts of carriage of passengers” in Article 1247(2) and the third and fourth
sentences of the preamble of Article 1247 may lead to the conclusion that fare is
anecessary element, the absence of any express reference to fare in the definition
provided under Article 1247, as well as the content of the first two sentences of
the preamble, could support the opposite view. This ambiguity*’, particularly
stemming from the preamble of Article 1247 and the letter of Article 1247(2),
has led to differing views in the doctrine*®. In our opinion, fare should not be
regarded as a mandatory element for the existence of a contract of carriage of
passengers by sea®. This is mainly because, although the inclusion of fare in the

provisions of the TCC, its purpose, and the travaux préparatoires. See: Oguzman and Barlas,
2022, 68-73; Mustafa Dural and Suat Sari, Tiirk Ozel Hukuku — Volume I — Fundamental
Concepts and Preliminary Provisions of the Civil Code (Reprint of 8th edn as 9th edn, Filiz
Kitabevi 2014) 128-129. Moreover, the examination of the provision’s preamble and the
evaluation of its source are also significant in determining the essence of TCC Article 1247.
See: Turkish Court of Cassation, Grand Chamber of Civil Assemblies (Yargitay IBGK),
18.11.1945, Case No. 1945/13, Decision No. 1945/15 (Kazanc1 Case Law Database, accessed
20.12.2024); Atamer, Deniz Ticareti, 553—562; Oguzman and Barlas, 2022, 73; Dural and Sar1,
129. For these reasons, the provisions of the AC have also been taken into account when
evaluating TCC Article 1247.

47 In the literature, it is argued that the preamble behind TCC Article 1247 is flawed and contrary
to the principles underpinning the travaux préparatoires of the TCC. See: Kerim Atamer, ‘2002
Atina Sozlesmesi’'nde ve Tiirk Ticaret Kanunu Tasarisi’nda Deniz Yolu ile Yolcu Tagima
Sézlesmesi’ (June 2008) 24(3) Banka ve Ticaret Hukuku Dergisi (BATIDER) 103, 150 (Yolcu
Tasima); Melda Taskin, Deniz Yolu ile Yolcu Tasima Sozlesmesinde Tasyyamin Gemi
Kazasindan Sorumlulugu (On iki Levha Yaymcilik 2016) 50; Demir, Yolcu Tasima, 144.

4 Since Article 21 of the AC constitutes the source of TCC Article 1247(2), in this section, the
classification of scholarly views also takes into account the authors’ approach to the element
of fare under the AC. For views arguing that fare is not a mandatory element, see: Atamer,
Yolcu Tasima, 149; Salih Onder, ‘1974 Tarihli Atina Konvansiyonu Baglaminda Denizde
Yolcu Tasima Sozlesmesi’, in Prof. Dr. Firat Oztan’a Armagan Volume II (Turhan Yaymevi
2010) 1537, 1547-1549; Taskin, 36 and 50; Giines Karol Isiklar, 2002 Atina Sozlesmesi
Cergevesinde Deniz Yolu Ile Yolcu Tasimalarinda Zorunlu Sorumluluk Sigortas: (On Iki Levha
Yayincilik 2018) 109 (Sigorta); Yazicioglu, Kender—Cetingil, 433; Demir, Yolcu Tasima, 124—
127 and 136-145. For views suggesting that fare is not generally a mandatory element under
the AC, but is required in commercial carriage agreements made by the State or other public
legal entities within the scope of TCC Article 1247(2), see: ilknur Ulug Cicim, ‘Yeni Tiirk
Ticaret Kanunu’na Gore Deniz Yolu ile Yolcu Tagima Sozlesmesi’ (2012) 18(2) Marmara
Universitesi Hukuk Fakiiltesi Hukuk Arastirmalart Dergisi (MUHF HAD) 525, 528; ilknur
Ulug Cicim and Yunus Alhan, ‘Deniz Yoluyla Yolcu Tasima Soézlesmesi Zorunlu Mali
Sorumluluk Sigortast’ (February 2017) (15)170 Legal Hukuk Dergisi (LHD) 523, 528-529.
For the view that fare should be considered a mandatory element under the AC based on the
implications of Article 21, see: Mertol Can, Tiirk Hukukunda ve Milletlerarasi Hukukta Deniz
Yolu ile Yolcu Tasima Sézlesmesi (Imaj Yayincilik 2001) 20.

49 Atamer, Yolcu Tasima, 149; Onder, 1547-1549; Taskm, 36 and 50; Ulug Cicim and Alhan,
528-529; Isiklar, Sigorta, 109; Yazicioglu, Kender—Cetingil, 433; Demir, Yolcu Tasima, 124—
127 and 136-145.
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definition was considered during the travaux préparatoires of both the TCC and
the AC, the absence of such an element in the definition under both Article
1247(1) of the TCC and Article 1(2) of the AC strongly supports this
interpretation. Furthermore, Articles 1250(3), 1252(3), 1253, and 1258(1)(a) of
the TCC, which address the carrier’s right to fare, should be understood as
provisions regulating the possibility that the parties may have agreed on a fare in
the contract®. Indeed, the fact that Articles 1248 to 1249 of the TCC, which
define the terms “carrier,” “performing carrier,” and “passenger,” as well as
Articles 1251 to 1253, which govern the passenger’s obligations, do not mention
fare, and that, unlike other parts®' of the TCC dealing with contracts of carriage,
the Fifth Section contains no express provision stating that carriage must be
performed for a fare, supports this conclusion. Additionally, the phrase in Article
1247(2) of the TCC — “the provisions of this Section shall also apply to
commercial contracts of carriage of passengers made by the State and other
public legal entities ” — should be understood as a provision intended to exclude
purely public service passenger transport operations from the scope of the Fifth
Section®.

Another important issue that cannot be clearly inferred from the letter and
preamble of Article 1247 of the TCC, but is of great significance for the purposes
of this study, is whether the carriage activity must be performed by a merchant
ship—or, in other words, whether it must qualify as commercial carriage—for
the provisions of the Fifth Section to be applicable. On this point, differing views
exist in the doctrine™. The core of this divergence lies in the fact that Article
935(2) of the TCC, which governs the provisions applicable to vessels that do
not qualify as merchant ships, does not list the provisions of the Fifth Section
concerning contracts for the carriage of passengers by sea. Furthermore,
scholarly discussions regarding whether fare is a mandatory element and various

30 1t is argued that if fare were deemed a mandatory element, legal provisions governing

passenger carriage would not apply to unpaid services such as transportation provided during
public holidays, thereby rendering the protective mechanisms intended for passengers
ineffective. See: Atamer, Yolcu Tasima, 148.

31 In TCC Articles 850 and 1138, it is explicitly stated that carriage is to be performed in return

for freight.
52 Demir, Yolcu Tasima, 126 ve 141-143.

33 Atamer, ‘Yolcu Tagima’, 150; Taskin, 50-51; Isiklar, Sigorta, 114-116; Demir, Yolcu Tasima,
124-127.
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interpretations of Article 1247(2) of the TCC constitute additional sources of
these differences of opinion.

According to one view in the doctrine, for the provisions of the Fifth Section to
apply, carriage of passenger by sea must necessarily be performed by a merchant
ship>. In other words, carriage operations that are not of a commercial character
should not fall within the scope of the Fifth Section®®. Proponents of this view
argue that the issue of whether a vessel qualifies as a merchant ship and the issue
of whether fare is a necessary element in contracts of carriage of passengers by
sea should be evaluated independently>®. Accordingly, the provisions of the Fifth
Section should apply to carriage of passenger conducted by a merchant ship,
regardless of whether the carriage is performed for fare or free of fare’’; however,
carriage performed free of fare by a vessel that does not qualify as a merchant
ship should be excluded from the scope of the Fifth Section®®. The principal basis
for this view is that the Fifth Section is not referenced in Article 935(2) of the
TCC, and that the provisions of the Fifth Section do not comprise “any
provisions of the Code to the contrary” within the meaning of Article 935(1)°.
According to this view, the absence of fare in the definition provided in Article
1247(1), or the phrase “commercial contract of carriage” in Article 1247(2),
does not provide sufficient clarity to justify the conclusion that non-merchant
ships are subject to the maritime law provisions of the TCC®.

According to another view in the doctrine®!, however, the provisions of the Fifth
Section should also apply to passenger carriage by sea that is not of a commercial
character, or in other words, that is carried out by a ship which does not qualify
as a merchant ship. The fact that Article 1247 of the TCC does not stipulate fare
as a mandatory element is considered to “any provisions of the Code to the

5% Taskm, 50-51; Demir, Yolcu Tasima, 124-127. See also: Demir, Yolcu Tasima, 131-132;
Demir, Deniz Ticareti, 369.

35 Taskm, 51; Demir, Yolcu Tasima, 126.

%6 Demir, Yolcu Tasima, 125-126.

57 Tagkin, 51; Demir, Yolcu Tasima, 124. In the literature, it is rightly emphasized that, in the

operation of a merchant ship, fare may not be requested from passengers for various reasons,
and that a vessel designated for the purpose of generating economic benefit at sea does not lose
its status as a merchant ship merely because it temporarily carries passengers free of fare. See:
Taskin, 51; Isiklar, Sigorta, 115; Demir, Yolcu Tasima, 126.

Taskin, 51; Demir, Yolcu Tasima, 124.

39 Taskm, 50-51; Demir, Yolcu Tasima, 125.

0 Demir, Yolcu Tasima, 125-126.
61

58

Atamer, ‘Yolcu Tagima’, 150.
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contrary” under Article 935(1) of the TCC; therefore, the provisions of the TCC
concerning carriage of passengers by sea should apply equally to carriage
conducted free of fare®?. According to this view, when a ship—regardless of its
type—is used by the State or another public legal entity for the purpose of
obtaining economic benefit, that ship shall be deemed a merchant ship pursuant
to Article 931(2) of the TCC and shall accordingly be subject to the provisions
of the TCC on maritime law under Article 935(1)%. Consequently, if it is argued
that contracts for the carriage of passengers only cover commercial carriage,
Article 1247(2) of the TCC would lose its legal significance®. According to this
interpretation, the existence of Article 1247(2) in the TCC indicates that the
legislature intended to exclude non-commercial carriage performed by the State
or other public legal entities from the general rule that the provisions of the Fifth
Section apply to all types of carriage®.

Although it appears possible to conclude, based on Article 935 of the TCC and
the first view outlined above, that the ship used in the carriage must qualify as a
merchant ship, it is equally possible to reach the opposite conclusion based on
the existence of Article 1247(2) in the TCC and in line with the second view
described earlier. Therefore, in determining the true intent of the law, it is
necessary to examine the preamble behind these provisions as well as the
relevant source provisions®. Since the preamble of Article 935 of the TCC does
not contain any statement that would support a preference for either of these two
views, and the vague letter in the preamble of Article 1247 of the TCC fails to
provide a clear answer, the interpretation must rely on the content of the source
provision. Indeed, pursuant to the General Assembly on the Unification of
Judgments decisions®” of the Court of Cassation, where a provision has been

62 Atamer, ‘Yolcu Tagima’, 150.

6 Atamer, ‘Yolcu Tagimma’, 136; Isiklar, Sigorta, 114.

% Indeed, since the provisions on passenger carriage contracts are not listed under TCC Article

935(2)(b), ships owned by the State or other public legal entities that are not considered
merchant ships would not have fallen under the maritime commercial provisions of the TCC,
even in the absence of TCC Article 1247(2). See: Atamer, Yolcu Tasima, 136; Isiklar, Sigorta,
114-115.

Atamer, ‘Yolcu Tasima’, 136; Isiklar, Sigorta, 115.

6  Atamer, Deniz Ticareti, 553-562; Oguzman ve Barlas, 2022, 73; Dural ve Sar1, 129.
67

65

Turkish Court of Cassation, General Assembly on the Unification of Judgments (Yargitay
IBGK), 18.11.1945, Case No. 1945/13, Decision No. 1945/15 (Kazanci Case Law Database,
Accessed: 22.12.2024); Yargitay IBGK, 20.9.1950, Case No. 1950/4, Decision No. 1950/10
(Kazanci Case Law Database, Accessed: 22.12.2024); Yargitay iIBGK, 16.3.1955, Case No.
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translated from a foreign source, its interpretation should be guided by the source
text®®. Upon examining the relevant provisions of the AC, it is observed that
Article 1(3) defines the term ship in a broad manner; that Article 1(2) does not
require fare as a mandatory element of a contract for the carriage of passengers;
and that Article 21 excludes from its scope only those non-commercial carriage
operations performed by public authorities. However, there is no provision
requiring that the carriage be performed by a merchant ship or that carriage not
excluded under the exception for public authorities must necessarily be of a
commercial character. Furthermore, considering that Tiirkiye is a party to the AC
and that the AC has recently entered into force for Tiirkiye®, it is considered
beneficial to interpret the TCC in harmony with its source.

As a result, in our view, except for the exception set forth under Article 1247(2)
of the TCC, all carriage operations falling within the scope of a contract for the
carriage of passengers by sea should be governed by the provisions of the Fifth
Section, regardless of whether they are of a commercial character or performed
by a merchant ship. Indeed, all such operations, with the exception of the one
regulated under Article 21 of the AC, fall within the scope of the AC, irrespective
of whether they are commercial or conducted by a merchant ship”. Nonetheless,
it should be acknowledged that the view pointing out that the letter and preamble
of the TCC are insufficiently clear to justify the application of the Fifth Section
to non-commercial carriage is valid. For instance, we suspect that the reason why
the General Conditions of the Marine Vehicles Compulsory Liability Insurance
(GCMVCLI)", dated 13.08.2014, define the insured marine vehicles as

1954/26, Decision No. 1955/4 (Kazanci Case Law Database, Accessed: 22.12.2024). For more
decisions, see: Atamer, Deniz Ticareti, 558—559.

For this reason, any translation errors in the source provision must be corrected in accordance
with the original, and in general, the will of the legislator, case law, and scholarly commentary
relating to the source should be taken into consideration when interpreting the provision. See:
Atamer, Deniz Ticareti, 559. This principle of interpretation is binding under Article 45(5) of
the Court of Cassation Law (LN. 2797, DA: 04.02.1983, Official Gazette: 08.02.1983/17953).
For an overview of the process, see: Giines Karol Isiklar, “Tiirkiye’nin 2002 Atina

Soézlesmesi’ne Taraf Olmasi1”, turkiyenin-2002-atina-sozlesmesine-taraf-
olmasi pVEV4mT.pdf, accessed: 07.12.2024.

70 Atamer, ‘Yolcu Tagima’, 149-150; Taski, 35-36; Demir, Yolcu Tasima, 139.
71

68

69

For the process of the entry into force of the GCMVCLLI, see: Melisa Konfidan, Deniz Araglar:
Sorumluluk Sigortast Sézlesmesi (On 1ki Levha Yaymcilik 2023) 79-80. See also: 1.
Development of the Legislative Framework, pp. 16 ff. In the literature, it has been stated that
a provision indicating the repeal of the former General Conditions of the Marine Vehicles
Compulsory Liability Insurance (FGCMVCLI) upon the entry into force of the GCMVCLI
should have been explicitly included in the final provisions of the latter. See: Duygu Demirel,
“The Scope of the Compulsory Financial Liability Insurance for Marine Vehicles under TCC
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“carriage of passenger for commercial purpose” stems from the ambiguity in
the TCC, leading to the mistaken belief that the Fifth Section does not apply to
non-commercial carriage. Therefore, in order to eliminate any potential
uncertainties regarding the applicability of the Fifth Section to non-commercial
passenger carriage, the TCC should include a clear and explicit provision on this
matter’?.

2. Compulsory Insurance

Pursuant to the first sentence of Article 1259(1) of the TCC,

“When passengers are carried on board a ship that is licensed to carry
mare than twelve passengers, all carriers who undertakes to perform
or performs the whole or a part of carriage shall maintain insurance to
cover liability in respect of the death of and personal injury to
passengers.”

According to the second sentence of Article 1259(1), the minimum limit of
compulsory insurance per passenger’® on each accident may not be less than
250,000 SDRs if the carriage is performed by a ship licensed to engage in
international voyages, and 100,000 SDRs if the carriage is performed by a ship
not licensed for international voyages. Article 1259(2) of the TCC stipulates that

Article 12597 (2017) 5(177) LHD 4379, 4390—4391; Isiklar, Sigorta, 128—129; Konfidan, 79—
80. Regarding the suggestion that the GCMVCLI should more appropriately be titled “General
Conditions of the Compulsory Liability Insurance for Commercial Passenger-Carrying
Maritime and Inland Water Vessels”, see: Didem Algantiirk Light, “An Assessment of the
General Terms and Conditions of the Compulsory Financial Liability Insurance for Marine
vehicles” (2014) 1(Special Issue) LHD — In Honour of Rona Aybay on the 55th Anniversary
of His Academic Career 319, 322 (“General Terms and Conditions”).

2 In our opinion, it would be an appropriate solution to include the provisions of the Fifth Section
in Article 935/2 of the Turkish Commercial Code (TCC). For a similar proposal, see: Isiklar,
Sigorta, 115; Demir, Yolcu Tasima, 125.

73 The phrase “per person (kisi basina)” in the version of the TCC prior to the amendment of
09.07.2024 was rightly criticized in the literature, and it was stated that using the term
“passenger (yolcu)” would be more appropriate. This is because insurance cover is provided
only for individuals with the status of passenger" and does not extend to every person on board.
See: Atamer, "Yolcu Tagima", 155 and 212; Ulug Cicim, 542; Melisa Siiriicii, Ciineyt Siizel
ve Kerim Atamer, ‘Metin ve Ceviri’, Kerim Atamer ve Cilineyt Siizel (eds), Yeni Deniz Ticareti
Hukuku 'nun Kaynaklar: Cilt I (On iki Levha Yaymcihk 2013) 263, 277-279; Taskm, 195;
Ulug Cicim ve Alhan, 560; Demir, Yolcu Tasima, 565. As a matter of fact, the term passenger
was included in Article 1259 of the TCC through the amendment introduced by Article 20 of
Law No. 7519 (Official Gazette 09.07.2024/32597). Moreover, it is stated in practice that the
reason for stipulating different liability limits for vessels licensed for international voyages and
those not so licensed is due to the higher insurance premiums.
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ships which do not meet the requirements of Article 1259(1) shall not be allowed
to sail’. It is understood from the preamble of Article 1259 of the TCC that the
provisions of Articles 4bis(1) and 4bis(12) of the 2002 Protocol to the 1974
Athens Convention, which formed the consolidated 2002 Athens Convention
(2002 AC), constitute the source of Article 12597%; however, the provision set
out under Article 4bis(1) of the AC, which allows for the provision of financial
security in the form of a guarantee issued by a bank or similar financial institution
as an alternative to insurance, was not deemed suitable for incorporation into
Turkish law on the grounds that it would not be compatible with the system of
compulsory insurance.

When the legislation concerning compulsory insurance for marine vehicles is
examined, it becomes evident that there are numerous provisions regulating
compulsory insurance’. In contrast, within the legislation applicable to marine
tourism vehicles, it is noteworthy that the only statutory provisions on
compulsory insurance are Article 1259 of the TCC and Article 29(5) of the TIC.
Considering that Article 29(5) of the TIC makes a direct reference to Article
1259 of the TCC, it must be accepted that Article 1259 of the TCC constitutes
the governing provision with respect to the compulsory insurance applicable to
marine tourism vehicles. Indeed, imposing an obligation to enter into a contract
constitutes an interference with the freedom of contract, which is protected under
Article 48 of the Constitution of the Republic of Tiirkive (Constitution)’.
Therefore, such interference must be introduced by statute, pursuant to Article
137® of the Constitution and must be carried out in accordance with the public

74 According to the provisions of the PR, port authorities are vested with the duty and authority
to verify the existence and content of the compulsory liability insurance and, where necessary,
to impose sanctions. It is also noted that the Ministry of Transportation and Infrastructures of
Tiirkiye requires the submission of the compulsory liability insurance policy for marine
vehicles before issuing a seaworthiness certificate.

75 For the process leading to compulsory insurance under the 2002 AC, see: Demir, Yolcu Tasima,

494-499. See also: S. Didem Algantiirk, “Yolcularin ve Bagajlarin Deniz Yolu ile Tasinmast
Hakkinda 1974 Atina Konvansiyonu’na 2002 Protokolii ile Getirilen Temel Degisiklikler”
(2003) VII(1-2) Erzincan Binali Yildirim University Law Review 581, 583-585; Demirel,
4386—4391; Isiklar, Sigorta, 121-130. For the implementation, see: Kerim Atamer, “2002
Tarihli Atina (Londra) Sézlesmesi”, in Kerim Atamer and Ciineyt Siizel (eds), Yeni Deniz
Ticareti Hukuku 'nun Kaynaklar, Vol. I (On iki Levha Yaymcihk 2013) 247, 247-262.

See: 1. Development of the Legislative Framework. Assessment of the Applicale Provisions

77 Constitution of the Republic of Tiirkiye, Law No: 2709, Date of Adoption: 18.10.1982, OG
09.11.1982/17863 (Reiterated).

Unan and Konfidan, 27; Hakan Bilgeg, “Sézlesme Ozgiirliigiiniin Sinirlandiriimasina iliskin
Anayasal Tlkeler Isiginda Zorunlu Sigortalarin Belirlenmesi Usuliiniin Degerlendirilmesi”

76

78
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interest requirement set forth in Article 13 of the Insurance Activities Act”

(IAA)®. At this juncture, it is necessary to evaluate Article 13 of the IAA, which
appears to allow the introduction of compulsory insurance by presidential decree
(PD), in conjunction with Article 104(17) of the Constitution, which allows
social and economic rights and duties to be regulated by PDs®!. In the legal
literature, it is argued that the notion of “restriction” goes beyond ‘“regulation,”
and that, under Article 13 of the Constitution, all fundamental rights and
freedoms—without exception—may only be restricted by statute®>. In this
respect, it is rightly asserted that restrictions on the freedom of contract may only
be deemed lawful if they are enacted through legislation®. Accordingly, if any
provision in legislation other than a statute introduces a compulsory insurance
requirement, such provision may only be considered lawful to the extent that it
merely reiterates or clarifies a statutory rule. Consequently, this fundamental
principle must be observed when evaluating the insurance obligations applicable
to yachts, and due to the reference in Article 29(5) of the TIC, Article 1259 of
the TCC must be accepted as the governing provision, to the extent that it is
applicable, with respect to the scope and limits of compulsory insurance. The
assessments made in the remainder of this study are based on this fundamental
principle.

(November 2021) 23(2) Dokuz Eyliil Universitesi Hukuk Fakiiltesi Dergisi (DEUHFD) 959,
993-994.

7 Insurance Activities Act, LN: 5684, DA: 03.06.2007, Official Gazette 14.06.2007/26552.

80 Fatma Dilek Kabukcuoglu Ozer, Sigortacilik Kanunu Serhi (On ki Levha Yaymcilik 2012)
180-181; Konfidan, 52.

81 1In the literature, it is stated that Article 13 of the IAA is incompatible with the Constitution
and involves an improper delegation of legislative authority. Samim Unan, Tiirk Ticaret
Kanunu Serhi Altnct Kitap: Sigorta Hukuku Cilt Il — Zarar Sigortalar: (On Iki Levha
Yayincilik 2016) 409 (Serh).

Merih Omag, “Tirk Hukukunda Mecburi Sigortalara ve Sorunlarina Genel Bir Bakis”,
Zorunlu Sigortalar Paneli — 19 Kasim 1993 (Sigorta Hukuku Tiirk Dernegi Yaymn1 1994) 7,
28-29; Unan, Serh, 409-411; Ecehan Yesilova Aras, “Deniz Araci Isletenin Sorumluluk
Sigortas1”, in Sema Ugakhan Giile¢ and Necdet Basa (eds), Akit Disi Kusursuz Sorumlulukta
Bedensel Zararlar Uluslararasi Kongre (Tirkiye Barolar Birligi Yaymlart: 370, 2018) 519,
531; Bilgeg, “Zorunlu Sigorta”, 991-992. Bilgec rightly emphasizes that the first sentence of
Article 13/1 of the IAA should be amended as follows: “In cases deemed necessary for public
interest, compulsory insurance may be introduced by statute.” See: Bilgeg, “Zorunlu Sigorta”,
994.

Samim Unan, “Yeni Zorunlu Sorumluluk Sigortalar: Ongdriiliirken Dikkate Alimast Gerekli
Olan Hukuk Ilkeleri”, Zorunlu Sigortalar Paneli — 19 Kasim 1993 (Sigorta Hukuku Tiirk
Dernegi Yayimi 1994) 41, 44; Yesilova Aras, 531; Unan and Konfidan, 27.

82
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The phrases in Article 1259 of the TCC such as “when passengers are carried
on board a ship that is licensed to carry mare than twelve passengers,” “each
accident,” and “all carriers who undertakes to perform or performs the whole
or a part of carriage” have been subject to criticism in the legal literature and
interpreted differently in practice. These criticisms shed light on the ambiguous
points regarding the scope of the compulsory insurance introduced under Article
1259 of the TCC and the identification of the persons who are required to obtain
such insurance. Indeed, the criticisms in the literature are also of particular
importance when assessing the application of Article 1259 of the TCC to yachts.

According to a view expressed in the doctrine, the expression “when passengers
are carried on board a ship that is licensed to carry mare than twelve
passengers” in Article 1259 of the TCC should not be applied. According to this
view, the number of passengers is irrelevant for the obligation to compulsory
liability insurance; what matters is that the carriage of passenger is conducted for
commercial purposes®. According to this opinion, the number of passengers on
board is only relevant in determining the minimum coverage amount®.

When the legislation regarding compulsory insurance applicable to marine
vehicles is examined, it is observed that neither Article 51 of the MTR, Article
3/2 of the Marine Vehicles Compulsory Liability Insurance Tariff and
Instructions Communiqué dated 18 October 2014 (MVCLITIC)*, nor Clause
A.1 of the GCMVCLI refer to a threshold related to a capacity of more than
twelve passengers®’. Furthermore, it is stated in the doctrine that assuming the
shipowner of a yacht would necessarily be financially capable of compensating
for the injury or death of twelve or fewer individuals is debatable®®. Although,
de lege ferenda, it could be argued that this number should be reduced, the
threshold currently stipulated in Article 1259 of the TCC is clear®. Indeed, the

8 Algantiirk Light, ‘Genel Sartlar’, 321.
85 Algantiirk Light, ‘Genel Sartlar’, 321.

86 Official Gazette 18.10.2014/29149.

87 For explanations and assessments, see: 1. Development of the Legislative Framework 2.

Assessment of the Applicale Provisions.

88 Unan and Konfidan, 24.

8 Before being amended by Law No. 5790 (LN: 5790, AD: 16.07.2008, OG 29.07.2008/29651),
Article 1(c) of the Code on the Protection of Life and Property at Sea (LPLPS) (LN: 4922, AD:
10.06.1946, OG 14.06.1946/6333) classified any ship carrying more than twelve passengers
as a “passenger ship.” However, this definition was repealed under Article 1 of Law No. 5790.
Nevertheless, Article 4(1-aa) of the Regulation on General Inspection and Certification of
Ships (OG 10.11.2006/26342) defines a passenger ship as any type of ship carrying more than
twelve passengers. For these reasons, it is stated in the doctrine that all marine vehicles
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provision of Article 4bis/1 of the AC, which serves as the source of TCC Article
1259/1, also requires a passenger capacity of more than twelve in order to impose
the insurance obligation®. In our opinion, based on the clear letter of TCC Article
1259 and the explanations provided above, only vessels with a passenger
capacity of more than twelve should be subject to compulsory liability
insurance”'.

The expression “each accident” in TCC Article 1259 is criticized in the
doctrine®. This is because the phrase “each accident” in TCC Article 1259 may
evoke liability arising solely from a shipping incident, which could lead to
confusion and erroneous interpretation®®. In contrast, according to the letter of
Article 4bis/1 of the AC, the phrase “each distinct occasion” provides insurance
cover not only for liabilities arising from “shipping incident” but also for those
resulting from “not caused by a shipping incident™*. In other words, under AC
Article 4bis/1, insurance cover must be provided not only for liability arising
from death of or personal injury or death of passengers due to a shipping incident
but also for liability arising from any other event that not caused by a shipping
incident causes the death or personal injury of a passenger®. Indeed, the
academic translation of the AC renders the phrase not as “each accident” but as
“each distinct occasion’®. Therefore, the scope of the compulsory insurance

considered “passenger ships” under Turkish law fall within the scope of compulsory liability

insurance. See: Canan Ozlem Ilgin, “Deniz Yolu ile Yolcu Tasima Sézlesmesine iliskin Bir

Degerlendirme” [An Evaluation of the Contract of Carriage of Passengers by Sea] (Autumn

2007/2) 6(12) Istanbul Ticaret University Journal of Social Sciences 231, 236; Atamer, “Yolcu

Tasima,” 146—147; Isiklar, Sigorta, 161-162. Conversely, it is rightly noted in the doctrine that

the scope of application of the Fifth Section provisions or other provisions of the AC should

be determined in accordance with the TCC or the AC itself. See: Isiklar, Sigorta, 162. For

further discussion on sea taxis, see: Isiklar, Sigorta, 162.

During the drafting of the AC, the expression “/2 or more” was replaced with “more than

twelve” in light of the definition set out in the Annex to the 1974 International Convention for

the Safety of Life at Sea (SOLAS). For detailed information, see: Isiklar, Sigorta, 161-162.

91 Ulug Cicim, 533; Ulug Cicim and Alhan, 537-538; Demirel, 4399; Isiklar, Sigorta, 161-162;
Konfidan, 53.

2 Atamer, ‘Yolcu Tagima’, 155; Siiriicii, Siizel and Atamer, 277-279; Taskin, 195; Demir, Yolcu

Tasima, 565; Konfidan, 150.

Demir, Yolcu Tasima, 565. For contrary see: Yesilova Aras, 528.

% Atamer, ‘Yolcu Tasima’, 155; Tagkin, 195.
95

90

93

Demir, Yolcu Tasima, 565.

Siirticii, Siizel and Atamer, 271 and 277. Additionally, in an academic study on the English
translation of the TCC, the phrase “each accident (her kaza)” in TCC Article 1259 was
translated as “each distinct occasion.” See: Clineyt Siizel, Veniis Comert and Giines Karol

96
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stipulated in TCC Article 1259 should be understood to include liability arising
from both personal injury or death of passengers caused by a shipping incident
and liability arising from any other occasion resulting in a passenger’s death or
personal injury””’.

The expression “all carriers who undertakes to perform or performs the whole
or a part of carriage” in Article 1259 of the TCC is also subject to criticism in
the doctrine®®. According to one view in the doctrine, it is possible to infer from
the letter of this provision that both the contractual carrier and the performing
carrier are, in all circumstances, under the obligation to conclude a compulsory
liability insurance contract®; however, under Article 4bis/1 of the AC, which
serves as the source of the provision, such an obligation is imposed on the carrier
only on the condition that they actually perform the whole or part of the
carriage'®. According to this view, it is stated that'®! TCC Article 1259 applies
to “any carrier participating in the performance of the carriage contract,” and
that the obligation to compulsory liability insurance stipulated in TCC Article
1259 exists only for the carrier who actually performs the whole or a part of the

Isiklar, Maritime Law — Turkish Commercial Code Fifth Book Provisions (On Iki Levha
Publishing 2024) 270-271.

7 Although it may appear possible to interpret that the legislator intentionally adopted a narrower
scope in TCC Article 1259—given that in TCC Article 1262, which is based on AC Article 7,
the term “each distinct occasion” was translated into Turkish as “her bir olay "— there is no
indication in the preamble of TCC Article 1259 that its scope diverges from that of Article 4bis
of the AC. In fact, the preamble of TCC Article 1259 expressly identifies the specific points
on which it deviates from its source, Article 4bis of the AC.

% While the TCC was still a draft, it was noted in the doctrine that identifying all carriers who
undertook part or all of the carriage could prove difficult, and thus it was suggested that the
decisive factor should be the actual perform of the carriage. Accordingly, the presence of
liability insurance only for the performing carrier was deemed sufficient. See: Cetingil,
Kender, Unan and Yazicioglu, “TTK Tasaris1,” 214. Istklar considers this opinion accurate but
criticizes it for failing to address scenarios in which no performing carrier is involved. See:
Isiklar, Sigorta, 138. Furthermore, Isiklar notes that although not explicitly stated in the AC,
the definition in AC Article 1(1)(c) was included in the AC to designate the party obligated to
procure liability insurance under Article 4bis. He also highlights the absence of this provision
in the TCC and refers to the preamble of TCC Article 1248. See: Isiklar, Sigorta, 136 and 138.
On the other hand, Demir argues that the letter of TCC Article 1259 is sufficiently clear
regarding which carrier is required to obtain insurance and criticizes the lack of any
explanation as to why the source provisions were not followed. See: Demir, Yolcu Tasima,
565.

9 Isiklar, Sigorta, 138.
100 Tgiklar, Sigorta, 136-138.
101 Atamer, ‘Yolcu Tasima’, 155.
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carriage they have undertaken'®?. According to another view in the doctrine, the
letter of TCC Article 1259 is sufficiently clear and does not allow for an
alternative interpretation'®®. From this perspective, it is sufficient that either the
contractual carrier or the performing carrier obtains the compulsory liability
insurance; for if one of them does so, the obligation for the other is deemed
fulfilled'®. Yet another opinion in the doctrine asserts that, based on the literal
interpretation of TCC Article 1259, both the contractual carrier and the
performing carrier are required to obtain compulsory liability insurance!®,

In our opinion, the expression “who undertakes to perform or performs the whole
or a part of carriage” in Article 1259 of the TCC is not of a nature that can be
disregarded. Although it constitutes a deviation from the source text, the fact that
the obligation to compulsory liability insurance is imposed not only on the
performing carrier'® but also on the contractual carrier appears to be in favor of
the passengers. Indeed, both Article 4bis of the AC and TCC Article 1259 share
the fundamental objective of ensuring that claims for compensation arising from
the death or personal injury of a passenger are protected by insurance cover. In
other words, the compulsory insurance established under Article 4bis of the AC
and TCC Article 1259 is essentially designed for the benefit of the passenger.
Therefore, despite the absence of an explicit explanation in the preamble of TCC
Article 1259 for the deviation from Article 4bis/1 of the AC, it must be accepted
that the compulsory insurance obligation applies not only to the performing
carrier but also to the contractual carrier, given that TCC Article 1259 offers a
more favorable framework for the passenger than its source. On the other hand,
the term “all” in the expression “all carriers who perform” should be
understood as referring only to the performing carriers performing the carriage,
and the term “or” in the expression “who undertake or perform” should be

102 Atamer, ‘Yolcu Tasima’, 155; Isiklar, Sigorta, 138.

103 Demir, Yolcu Tasima, 565-566.

194 Demir, Yolcu Tasima, 565; Demir, Deniz Ticareti, 377.

105 Ulug Cicim and Alhan, 543-544; Yesilova Aras, 527.

106 The “performing carrier” is defined under TCC Article 1248/2 as “a person other than the
carrier, being the owner, bareboat charterer, or operator of a ship, who actually performs the
whole or a part of the carriage.” It is stated in the doctrine that replacing the term “charterer”
with the same English term would better reflect the original letter in AC Article 1/1-b, and that
the term “charterer” encompasses the notions of “charterer,” “assignee,” and “freighter”
under the TCC. See: Atamer, ‘Yolcu Tasima’, 134; for further information on the concept of
“charterer” and its scope in Turkish law, see: Kerim Atamer, Tiirk Ticaret Kanunu Tasarisina
gore Deniz Hukuku 'nda Cebri Icra (Arikan Publishing 2006) 54-57.
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interpreted as “(either)... or...” Therefore, it should be considered sufficient that
either the contractual carrier or the performing carrier obtains the compulsory
liability insurance. Otherwise, if both carriers are held jointly obliged to
compulsory liability insurance, the insurance premiums to be paid by both could
be reflected in the ticket prices, ultimately resulting in a disadvantage for the
passenger. In conclusion, although the letter of TCC Article 1259 is ambiguous
and deviates from the source provision, it should be accepted that either the
contractual or performing carrier is obliged to obtain the compulsory liability
insurance, based on the rationale that this approach is more beneficial to the
passenger.

It is important to note that when it comes to yachts and their insurance cover
under TCC Article 1259, the terminology employed in the Fifth Section of the
TCC does not always align with that of maritime tourism legislation. Indeed, it
is observed that the TIC and the MTR use the terms shipowner, operator and
owner of the yacht, instead of a uniform term equivalent to “carrier”.
Furthermore, the doctrine states that in cases where merchant yachts are rented
without crew for short-term use, a passenger carriage contract may not be
deemed to exist'””. Additionally, in cases where the yacht is temporarily
allocated along with crew to individuals for sports or leisure purposes, the
establishment of a carriage contract between the yacht owner and the person
using the yacht is also considered questionable'*®. For these reasons, this study
refers to the party obliged to obtain insurance under TCC Article 1259 not as the
“carrier,” but rather as the “shipowner” or “operator” in accordance with
maritime tourism legislation'”. Consequently, it should be accepted that those

197 Unan and Konfidan, 24.

108 UUnan and Konfidan, 24. It is stated in the doctrine that a crewed yacht charter contract does
not constitute one of the maritime contracts regulated under the TCC; however, due to its
considerable similarities, any gap in the contract should be filled by reference to the provisions
applicable to the time charter contract. See: Giinay, 386. See also: Tagkin, 29-30.

Indeed, this interpretation aligns with the terminology used in the GCMVCLI. For criticism of
the definition of “operator” in the GCMVCLI, see: Algantiirk Light, ‘Genel Sartlar’, 323;
Isiklar, Sigorta, 139. For further information on the concepts of “shipowner” and “operator,”
see: Atamer, Deniz Ticareti, 784—812; Yazicioglu, Kender—Cetingil, 245-249; Sozer, Deniz
Ticareti, 184—199; Kiibra Var Tiirk and Hakan Karan, “Gemi Isleteninin Bedensel Zararlardan
Dolay1 Akit Dis1 Sorumluluguna Uygulanacak Hukuk,” in Sema Ugakhan Giileg and Necdet
Basa (eds), Akit Disi Kusursuz Sorumlulukta Bedensel Zararlar Uluslararasi Kongre (Tiirkyie
Barolar Birligi Yayinlart: 370, 2018) 117 ff.; Emine Yazicioglu, “Non-Contractual Liability
of the Maritime Operator,” in Sema Ugakhan Giile¢ and Necdet Basa (eds), Akit Disi Kusursuz
Sorumlulukta Bedensel Zararlar Uluslararasi Kongre (Tiirkiye Barolar Birligi Yaymlari: 370,
2018) 140 ff.

109



ULUG CICIM & OCAL 171

who qualify as shipowners under TCC Article 1061/1 or are deemed shipowners
pursuant to TCC Article 1061/2, are the parties to the compulsory liability
insurance contract under TCC Article 1259'!°. Conversely, in cases where an
“performing carrier” exists within the meaning of TCC Article 1248/2 in the
operation of yachts, it should be noted—based on the preamble set out above—
that the “contractual carrier”, in addition!!! to the “shipowner” or “operator”
acting as the “performing carrier”, is also under the obligation to obtain
compulsory liability insurance pursuant to TCC Article 1259; however,
fulfillment of this obligation by either party shall be deemed sufficient.

ITI. MARINE VEHICLES COMPULSORY LIABILITY INSURANCE
AND YATCHS

1. Development of the Legislative Framework

Pursuant to Article 29/5 of the TIC,

“Marine tourism vehicles with a capacity of more than twelve, as indicated
in the seaworthiness certificate issued by the Ministry of Transport and
Infrastructure, are subject to the insurance requirements set forth in Article
1259 of the Turkish Commercial Code numbered 6102, dated 13/1/2011.”

The same provision is reiterated in the last sentence of Article 51/2 of the MTR.
Moreover, the first sentence of Article 51/2 of the MTR states that “marine
tourism enterprise certified under this Regulation must take out insurance
covering damages that may be caused to the crew and third parties by the
marine tourism vehicles indicated in their operating certificates.” According to
Articles 3/1-1 of the TIC and 4/1-f of the MTR, yachts considered as marine
tourism vehicles are subject to the insurance requirements regulated in Article

110 According to TCC Article 1126: “The charterer (lessee)is obliged to insure against maritime
and liability risks that may arise until the redelivery of the ship and to notify the shipowner
(lessor) in advance of the establishment of the insurance contract. In the insurance contract
and the policy, it is obligatory to address the shipowner (lessor) by name and to insure ‘to
whom it may concern.’” In the doctrine, it is stated that the scope of insurance regulated under
TCC Article 1126 is not entirely clear and that it remains uncertain whether the cover of the
insurance under TCC Article 1126 aligns with that under TCC Article 1259. See: Demirel,
4403. See also: Kerim Atamer, “Yeni Tiirk Ticaret Kanunu Uyarinca Zarar Sigortalarina Giris”
(March 2011) XXVII(1) BATIDER 21, 58-59.

It is noted in the doctrine that in a contract of carriage of passenger by sea, the performing

carrier corresponds to the “shipowner” or “operator” within the meaning of TCC Article 1061.
See: Isiklar, Sigorta, 137-139 and 149-150.
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1259 of the TCC due to Articles 29/5 of the TIC and 51/2 of the MTR. Pursuant
to the first sentence of Article 1259/1 of the TCC,

“When passengers are carried on board a ship that is licensed to carry
mare than twelve passengers, all carriers who undertakes to perform or
performs the whole or a part of carriage shall maintain insurance to cover
liability in respect of the death of and personal injury to passengers.”

Compulsory insurance under Article 1259 of the TCC, Article 29/5 of the TIC,
and Article 51/2 of the MTR should also apply to yachts. However, there are
certain ambiguous and conflicting issues in the application of these provisions.
Before discussing these issues, it is useful to briefly address the process by which
the compulsory insurance envisaged in Article 1259 of the TCC has become
compulsory for marine tourism vehicles and consequently for yachts in our
legislation''?. Indeed, at the time the TCC entered into force, there was no
provision in Article 29/5 of the TIC or the last sentence of Article 51/2 of the
MTR stipulating that marine tourism vehicles are subject to the compulsory
insurance prescribed in Article 1259 of the TCC.

Due to the need to update the Carriage of Passenger by Sea Compulsory Liability
Insurance General Conditions dated 09.03.2011 (CPSCLIGC), which contained
inconsistencies'!* with the TCC, the CPSCLIGC was repealed and replaced by

112 Since the entry into force of the TCC, both the doctrine and practice have addressed the issue
of whether marine tourism vehicles should be subject to compulsory insurance. For academic
assessments, see: Ulug Cicim and Alhan, 538 and 559-560; Demirel, 4390-4391 and 4396—
4938; Isiklar, Sigorta, 91 and 128; Demir, Yolcu Tasima, 543; Konfidan, 89-91.

For news see: <https://www.vda.org.tr/duyuru/deniz-yolu-yolcu-tasimaciligi-zorunlu-mali-
sorumluluk-sigortasi-/4225> accessed 07.12.2024; <https://www.denizhaber.net/mali-
sorumluluk-sigortasinda-zorunluluk-gezi-teknelerinde-kaldirildi-haber-61986.htm> accessed
07.12.2024; <https://www.denizhaber.net/sigortasiz-teknelere-yaptirim-geliyor-haber-
73916.htm> accessed 07.12.2024; <https://www.hurriyet.com.tr/ekonomi/tekne-sahiplerine-
kotu-haber-40435907; <https://www.turizmguncel.com/haber/sigorta-yapmayan-turistik-
gezi-tekneleri-denize-acilamayacak-h31388.html> accessed 07.12.2024;
<https://www.denizhaber.net/saban-arikan-hurriyet-yazari-noyan-dogana-tepki-gosterdi-
haber-73963.htm> accessed 07.12.2024; <https://www.denizhaber.net/deniz-araclari-zorunlu-
mali-sorumluluk-sigortasi-tarife-ve-talimat-tebliginde-d-haber-107490.htm> accessed
07.12.2024;  <https://sigortamedya.com.tr/gezi-teknelerine-ve-yatlara-sigorta-zorunlulugu-
getirildi/> accessed 07.12.2024; <https://www.denizhaber.net/ufuk-teker-ticaret-
yapabilmemiz-icin-sigorta-cok-onemli-haber-108151.htm> accessed 07.12.2024;
<https://www.buyukalanya.com/alanyada-yeni-bir-donem-basliyor/129437/> accessed
07.12.2024; <https://sigortamedya.com.tr/butun-deniz-araclari-sigortali-olacak/, accessed
07.12.2024; <https://www.denizhaber.net/deniz-turizmi-araclari-icin-seyir-izin-belgesi-
islemleri-dijital-ortama-tasindi-haber-117369.htm> accessed 07.12.2024.

113 Tt should be particularly noted that the absence of a specific regulation on marine insurance
under the TCC, or the failure to exclude marine insurance from the scope of the TCC’s
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the GCMVCLI dated 13.08.2014. Article 2 of the MVCLITIC dated
19.07.2014!%, pursuant to Article 1259 of the TCC, Article 51 of the MTR,
Article 12 of the Regulation on Regular Voyages by Sea!!> (RVS), and Article 5
of the Regulation on the Insurance and Inspection of Ships Concerning Maritime
Claims''® (RIISCMC), provided for the application of marine liability insurance
for all commercial passenger-carrying vessels''”. However, following
objections!"® from the tourism sector, a new communiqué was prepared, and
according to Article 1/3 of the MVCLITIC dated 18.10.2014, the scope of the
communiqué was amended to exclude Article 51 of the MTR!". Pursuant to
Article 1 of the Communiqué on Amendments to ‘Marine Vehicles Compulsory
Liability Insurance Tariff and Instructions Communiqué’'*® dated 22.04.2015
(CAMVCLITIC), the exclusion of marine tourism vehicles from the scope of the
MVCLITIC was based not on Article 51 of the MTR but on Article 29/3 of the
TIC'™!. Following amendments and added paragraphs pursuant to Article 10 of

mandatory provisions, has been justifiably criticized in the doctrine. See: Samim Unan, “2011
Tarihli (Yeni) Tiirk Ticaret Kanunu’nun Deniz Sigortalarina iliskin Diizenlemesi,” in Sami
Dogru (ed), Cag University Maritime Law Symposium (Cukurova Matbaa 2012) 168, 168—
172; Kerim Atamer, “Soru-Cevap,” in Sami Dogru (ed), Cag University Maritime Law
Symposium (Cukurova Matbaa 2012) 236, 236.

114 Official Gazette 19.07.2014/29065. In fact, the first regulation on the subject was the Carriage
of Passenger by Sea Compulsory Liability Insurance Tariff and Instructions Communiqué
(CPSCLITIC), issued on the same date and based on CPSCLIGC dated 09.03.2011. With the
entry into force of the TCC, both the CPSCLIGC and CPSCLITIC became secondary
regulations inconsistent with the new Code and were therefore repealed by the MVCLITIC,
published in the Official Gazette on 19.07.2014. The Ministry of Treasury and Finance’s
Sector Announcement No. 2019/3 on the Compulsory Liability Insurance for Carriage of
Passenger by Sea stated that the MVCLITIC repealed the CPSCLITIC. See:
www.lexpera.com.tr, accessed 07.12.2024. For further details, see also: Konfidan, 87-91.

115 Official Gazette 25.11.2010/27766. RVS was repealed by Article 17 of the Regulation on
Regular Voyages by Ships (RRVS), OG 22.11.2023/32377.

116 DA: 01.07.2011, Official Gazette 14.11.2010/27759.

17 In the doctrine, it has been stated that, under the MVCLITIC dated 19.07.2014, subjecting
vessels carrying more than twelve passengers to compulsory insurance as stipulated in Article
1259 of the TCC was an appropriate regulation. See: Konfidan, 87-88.

18 Due to the peak of the marine tourism season, the enforcement of the MVCLITIC dated

19.07.2014 was postponed twice. See: Demirel, 4390; Konfidan, 88.

It has been asserted that vessels operating as daily tour boats along the Aegean and

Mediterranean coasts were not subjected to compulsory insurance on the grounds that they

would not be able to afford the cost. See: Ulug Cicim and Alhan, 538 and 559.

120 Official Gazette 22.04.2015/29334.
121

119

Exempting marine tourism vehicles from the compulsory insurance provisions through a
communiqué, which has weak legal enforceability, is in clear violation of Article 1259/1 of the
TCC. See: Isiklar, Insurance, 164; Demir, Passenger Carriage, 572. Furthermore, despite the
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the TICAL dated 18.07.2021, Article 29 of the TIC took its current form.
According to Article 1 of the CAMVCLITIC dated 16.03.2022, amendments
were made to Article 1 of the MVCLITIC, adding marine tourism vehicles within
the scope of Article 29/5 of the TIC, and the exclusion provision in Article 1/3
of the MVCLITIC'?? that removed marine tourism vehicles from the scope was
repealed'?®. Moreover, the last sentence of Article 51/2 of the MTR was added
to the MTR pursuant to Article 43 of Law No. 6229 dated 19.10.2022 (Law
6229). Article 7 of the CIMTR dated 10.06.2023, lists among the documents
required for the application for a tourism enterprise certificate!** for marine
tourism vehicles the compulsory insurance policy covering damages that may be
caused to the crew and third parties pursuant to the MVCLITIC.

Although there are aspects'?® open to criticism from a legal-technical standpoint,

it must be accepted—based on the current legislation in force—that marine
tourism vehicles are subject to the compulsory insurance requirement set forth
under Article 1259 of the TCC. Accordingly, yachts are also subject to the
compulsory insurance envisaged in TCC Article 1259. However, it should be
noted that certain inconsistencies and ambiguities may arise in the application of
TCC Article 1259, Article 29/5 of the TIC, Article 51/2 of the MTR, and other
relevant legislation mentioned above.

TCC containing explicit and mandatory provisions on compulsory insurance, granting
exemptions through a communiqué has been characterized as an administrative fault in the
doctrine. See: Demir, Yolcu Tasima, 573-574.

122 Official Gazette 16.03.2022/31780.

123 The most recent amendment to the MVCLITIC was introduced by the CAMVCLITIC, Official
Gazette 10.10.2024/32688. This amendment updated the liability limits table in accordance
with the changes made to Article 1259 of the TCC by Law No. 7519. For critiques of this table,
see: 2. Assessment of the Applicale Provisions. It has been stated that the reason for the
amendment was objections raised in practice, based on high insurance premiums resulting
from high liability limits.

124 For information on the tourism operation certificate, see: Hiiseyin Melih Cakir, “Hukuki

Boyutuyla Turizm isletmesi Belgesi” (July 2024) 12(1) Sakarya University Faculty of Law

Journal 454, 454 ff.

125 In the doctrine, Article 51 of the MTR has been described as an invalid and ineffective
regulation. See: Unan and Konfidan, 27. For further information on the MTR, see: Yigithan

Goksu and Oguz Atik, "Deniz Turizmi Y6netmeliginin Giiniibirlik Gezi Tekneciligi Yoniinden
Degerlendirilmesi" (2017) (Special Issue) DEU Law Journal 89, 93-97.
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2. Assessment of the Applicable Provisions

The first issue to be considered in the application of the insurance obligation
under Article 1259 of the TCC to yachts is Article 29/4 of the TIC'?. Pursuant
to TIC Article 29/4, “the use of Turkish-flagged marine tourism vehicles for
sightseeing, sports, and entertainment purposes” is not considered “carriage of
passenger.”” On the other hand, TIC Article 29/5 stipulates that marine tourism
vehicles with a capacity of more than twelve persons, as indicated in the
seaworthiness certificate issued by the Ministry of Transport and Infrastructure,
are subject to the insurance requirements set forth under TCC Article 1259. In
contrast, it is abundantly clear that TCC Article 1259 pertains to the compulsory
insurance for the carriage of passenger by sea'?’. As can be seen, there is
inconsistency between letter of TIC Article 29/4 and letter of TCC Article 1259
in terms of the application of TIC Article 29/5'*®, When the letter of these

126 For a case analysis and comparative law study on yacht insurance, see also: Samim Unan, “Yat
Sigortalar1 ile Ilgili Bazi Yabanci Yargi Kararlari ve Bu Kararlara Konu Olusturan
Uyusmazliklarin Tirk Hukuku Bakimindan Degerlendirilmesi” (June 2024) 3(1) Piri Reis
University Journal of Maritime Law 59, 59 ff.

127 Indeed, when Article 1259 of the Turkish Commercial Code (TCC) is evaluated through the
methods of literal interpretation, systematic interpretation, historical interpretation, and
teleological interpretation, it becomes evident that no conclusion contrary to mentioned above
can be reached. In particular, the letter of the provision, its placement under the Fifth Section
titled “Contract of Carriage of Passengers by Sea,” within the Fourth Part titled “Maritime
Contracts” of the Fifth Book of the TCC titled “Maritime Law,” as well as its justification
and the fact that its source is the 2002 AC, all confirm this interpretation. Therefore, any
contrary inference would be unfounded. For a detailed discussion on methods of statutory
interpretation, see: Cigdem Kirca, “Kanunlarin Yorumlanmasinda Yorum Yontemleri”, Panel
on Interpretation in Law and the Judge’s Discretionary Power to Interpret, organized by the
Council of State of the Republic of Tiirkiye (Council of State Publications: No. 97, 2017) 11,
11-28.

128 The interpretation of Article 29/4 of the TIC in light of the provisions of the TCC had already
presented significant challenges even before the most recent legislative amendments. First and
foremost, it should be noted that with the amendments introduced by Law No. 7334 dated 18
July 2021, the third and fifth paragraphs were added to Article 29 of the TIC, and as a result,
the provision previously set out in Article 29/3 of the TIC was moved to Article 29/4 in the
current version of the Code. Therefore, the analyses in scholarly works published prior to this
amendment that refer to the former Article 29/3 remain relevant and applicable to the
interpretation of the current Article 29/4 of the TIC.

In a study published in 2018, Isiklar highlighted the phrase “for the purposes of excursion,
sports, entertainment and tourism” in the definition of marine tourism vehicles in Article 3/1(i)
of the TIC, as well as the phrase “for the purposes of excursion, sports and entertainment” in
Article 29/3 of the same Code. The author argued that the vessels falling within the scope of
Article 29/3 of the TIC could be construed as vehicles used solely for excursion, sports and
entertainment purposes without any tourism-related intent. Building on this interpretation, the
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provisions is evaluated together, the following question arises: Can TCC Article
1259, which regulates the compulsory insurance requirement for carriage of
passenger, be applied to an activity that is not considered carriage of passenger
under TIC Article 29/4? The answer to this question is of particular importance
in delineating the scope of the compulsory insurance applicable to yachts.

When it comes to marine tourism vehicles, and therefore yachts, the TIC
constitutes a special law (lex specialis) in comparison to the TCC. However, the
TCC is a more recent law (lex posterior) than the TIC. In cases where the special
law is enacted earlier and the general law later, there is no fixed principle or
standard answer as to which law should prevail. In such a situation, the issue
must be resolved through an interpretative process that utilizes all available
interpretative tools, particularly the travaux préparatoires and purpose of the
relevant legislation, to determine whether the legislator intended to override the
earlier special provision by enacting the later general provision'®. Taking into
account all the provisions and amendments discussed under the previous
heading, which pertain to the applicability of the compulsory insurance under
TCC Article 1259 to marine tourism vehicles and, consequently, yachts—

author suggested that such vehicles may be considered as ships not qualifying as merchant
ships within the meaning of Article 935/2(a) of the TCC. However, pursuant to author, this
would result in a contradiction with the definitions provided under the MTR and the TIC
regarding cruise ships, yachts, and submersibles. According to the author, it appears that the
TIC does not intend to categorize the use of these vehicles for excursion, sports, and
entertainment purposes as “non-commercial” use. See: Isiklar, Sigorta, 115.

The definition of marine tourism vehicles referenced by the author in that study, which was
added to the TIC by Law No. 5571 dated 28 December 2006, was later amended by Law No.
7334 dated 18 July 2021 and replaced with its current version. Nevertheless, although
numerous significant amendments were introduced to the TIC under Law No. 7334, the fact
that the provision previously set out in Article 29/3 was merely renumbered as Article 29/4
without any substantive revision leaves the legislative technique open to criticism.

Demir states that every law is applicable within its own scope, emphasizing that the
classification of a ship as a marine tourism vehicle has consequences only within the scope of
the TIC. As rightly noted by the author, Article 29/3 of the TIC relates only to the scope of
application of the TIC and cannot determine the scope of the TCC. Otherwise, a substantial
portion of passenger carriage operations would fall outside the scope of both the TCC and the
2002 AC, which would not align with the will of the legislator. See: Demir, Yolcu Tasima,
573. Demir also correctly critiques the view that activities involving excursion, sports, and
entertainment carried out with marine tourism vehicles are always of a non-commercial
character. See: Demir, Yolcu Tasima, 116. For a similar interpretation, see: Can, 5.

129 M. Kemal Oguzman and Nami Barlas, Medeni Hukuk (27th edn, On iki Levha Yaymcilik
2021) 80-81. Also see: Dural and Sari, 118.
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together with the purpose'*® of TIC Article 29/4 and the explicit reference™! to
TCC Article 1259 in TIC Article 29/5—it is our opinion that the will of legislator
was to ensure that the provisions of the TCC concerning compulsory insurance
for passenger transportation by sea should also apply to yachts. Therefore, in
terms of the enforcement of compulsory insurance applicable to yachts, TCC
Article 1259 should be taken as the basis, while TIC Article 29/4 should not be
taken into account'*2, The reason is that TIC Article 29/4 has significance only
within the scope and objectives of the TIC itself and cannot determine the scope
of application of the TCC™3. Otherwise, a substantial portion of passenger
transportation by sea would fall outside the scope of the TCC and AC, which
would, in our view, contradict the will of legislator '3,

The second issue to be evaluated in the application of the insurance obligation
under TCC Article 1259 to yachts is the requirement that such insurance must be
taken out by the “carrier.” In order to acquire the status of carrier under a

130 Tt is stated in the literature that Article 29/4 of the TIC was adopted with the aim of mitigating
the negative effects of the protectionist provisions of the Cabotage Law (CL) (LN: 815, Date
of Adoption: 19.04.1926, Official Gazette 29.04.1926/359) on the development of marine
tourism. See: Can, 5; Demir, Yolcu Tagima, 573. These protective provisions, which are found
in the legal systems of most coastal states, aim to protect the national maritime sector from
foreign competition, ensure national security by safeguarding the infrastructure of domestic
maritime transport, and maintain maritime safety in congested waters. See: Ismail Demir,
“Kabotaj Kanunu Uzerine Bazi Diisiinceler” (2020) 6(1) Journal of Commercial and
Intellectual Property Law 60, 65 (Kabotaj). In the literature, it is noted that although the CL
has played a significant role in the development of Turkish maritime affairs, it was drafted
with an extremely casuistic, protectionist, and strict approach, and thus must be revised in light
of current conditions. See: Tahir Caga, “Tiirkiye 'de Deniz Kabotaji Tekeli” (1975) 41(3—4)
Istanbul University Faculty of Law Journal 199, 199-223; Demir, Kabotaj, 72.

It is also stated in the literature that the aim of the TIC in imposing a compulsory insurance
requirement was to ensure that, in cases where passengers on board a yacht are injured or
killed, and where the liable yacht operator lacks the financial capacity to bear the resulting
compensation burden, such burden would be transferred to the insurer. See: Unan and
Konfidan, 24.

132 See also: Demir, Yolcu Tasima, 572-573; Konfidan, 89.
133

131

Demir, Yolcu Tasima, 573.

134 See also: Demir, Yolcu Tasima, 573. Indeed, such an outcome could leave passengers or their

beneficiaries without proper insurance protection in the event of a marine casualty involving a
yacht subject to the rules on contracts of carriage of passengers by sea. See: Demir, Yolcu
Tasima, 573. For a similar interpretation, see: Demirel, 4398; Unan and Konfidan, 24. For a
general assessment on personal injury coverage in liability insurance, see: Serap Amasya, “4
General Evaluation on Personal Injury Coverage in Liability Insurance”, in Sema Ugakhan
Giileg¢ and Necdet Basa (eds), International Congress on Non-Contractual Strict Liability for
Bodily Injuries (Union of Turkish Bar Associations Publications: No. 370, 2018) 542, 542 ff.
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contract of carriage by sea, the carrier must undertake to transport the
passenger—or the passenger and their baggage—safely by sea and by vessel'*>.
According to scholarly opinion, in cases where merchant yachts are rented out
for short periods without crew, a contractual relationship of carriage may not
exist!*®. Furthermore, when a merchant yacht is allocated for short-term use
along with its crew for purposes such as sport or sightseeing, it is highly
questionable whether a contract of carriage is established between the person to
whom the yacht is allocated and the yacht owner'*’. Accordingly, the following
question must be answered: In cases where the yacht owner or operator does not
possess the status of carrier, or where it is doubtful whether such status exists,
should the compulsory insurance provisions under TCC Article 1259 be
applicable to such yachts? The answer to this question is crucial for determining
the boundaries of the compulsory insurance regime applicable to yachts.

An opinion in the doctrine, which we also share, emphasizes that the purpose
pursued by the TIC in introducing a compulsory insurance requirement is to
ensure that, in the event of injury or death of persons on board a yacht, the
financial burden of compensation — if the yacht operator, who may be held
liable, lacks sufficient financial means — is transferred to the insurer'3.
Accordingly, it is stated that even if the yacht owner or operator does not qualify
as a “carrier,” they should nevertheless be required to take out the liability
insurance stipulated under Article 1259 of the TCC'*. Thus, it must be accepted
that the reference made in TIC Art. 29/5 to TCC Art. 1259 is limited solely to
liability insurance, but that the liability to be insured under this provision does
not need to be based on a contract of carriage; indeed, the use of the phrase
“marine tourism vehicles with a capacity of more than twelve, as indicated in

135 Rayegan Kender and Ergon Cetingil, Deniz Ticareti Hukuku (Takip Hukuku ve Deniz

Sigortalart ile Birlikte) Temel Bilgiler (On iki Levha Publishing 2010) 165-166; Ulug Cicim,
527-528.

136 Unan and Konfidan, 24. Also see: Taskin, 29-30.

137 Unan and Konfidan, 24; Demir, Yolcu Tasima, 134—136. For the view that the gaps in a crewed

yacht charter agreement may be filled in accordance with the provisions governing time charter
contracts, see: Tagkin, 29-30; Giinay, 386.

138 Unan and Konfidan, 24.

139 Tt has been noted in the literature that, if the compulsory liability insurance prescribed for

yachts is based on a “minimum capacity of 12 persons” and assumes that the yacht owner
would have sufficient financial capacity to cover compensation in cases of injury or death
below this threshold, such an assumption is open to debate in the context of Tiirkiye. See: Unan
and Konfidan, 24.
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the seaworthiness certificate,” without any reference to carrier or passenger, in
TIC Art. 29/5 supports such an interpretation.

The third issue that must be assessed in terms of the application of the
compulsory insurance requirement under TCC Art. 1259 to yachts is whether
private yachts are subject to such insurance. It may be argued that the insurance
requirement is limited to merchant yachts, based on the fact that TIC Art. 27/1
provides that an operating license for marine tourism vehicles is granted only for
commercial activities; that the MTR Art. 2 limits the Regulation’s scope to
Turkish-flagged commercial marine vehicles; and that the GCMVCLI, clause
A.1, refers to “marine vehicles carrying passengers for commercial purposes.”
However, it is important to note the letter of TIC Art. 29/5, which refers to
“marine tourism vehicles with a capacity of more than twelve, as indicated in
the seaworthiness certificate.” Under TIC Art. 3/1(i), the definition of marine
tourism vehicles also includes private yachts, and TIC Art. 29/5 does not provide
for any exception excluding private yachts from the compulsory insurance
requirement. Furthermore, TCC Art. 1259, to which TIC Art. 29/5 refers, is
found in the Fifth Section of the TCC, and the application of the provisions in
the Fifth Section does not require the vessel to be a merchant ship or the carriage
to be of a commercial character'. Therefore, private yachts that meet the criteria
stipulated in TCC Art. 1259 must also be considered subject to compulsory
insurance.

The fourth issue to be considered in the application of TCC Art. 1259 regarding
compulsory insurance to yachts is MTR Art. 51, titled insurance. This is because
the compulsory insurances stipulated in MTR Art. 51(1) and the first sentence of
Art. 51(2) are not enacted in accordance with the law'*!. As previously explained,
compulsory insurance can only be imposed by law and only in cases where there
is public interest'*?. Therefore, any provision on compulsory insurance included
in a regulation can only be considered lawful to the extent that it repeats or
clarifies a statutory provision!®. For this reason, the compulsory insurance
stipulated in MTR Art. 51 are valid only to the extent that they repeat or clarify

140 See: 1. Scope of the Provisions of the Fifth Section.

141 Unan and Konfidan, 27. For a critique of Article 51/3 of the Marine Tourism Regulation
(MTR) in light of the Law on the Protection of Consumers (Law No. 6502, Date of Adoption:
07.11.2013, Official Gazette 28.11.2013/28835 (Reiterated)), see: Unan and Konfidan, 27.

142 See: 2. Compulsory Insurance.

143 Unan and Konfidan, 27.
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the provisions of TIC Art. 29(5) and TCC Art. 1259. TCC Art. 1259 stipulates
an obligation to take out insurance only against “liability in respect of the death
of and personal injury to passengers.” The phrase!** in the first sentence of
MTR Art. 51(2), stating that “marine tourism enterprise certified under this
Regulation must take out insurance covering damages that may be caused to the
crew and third parties by the marine tourism vehicles indicated in their
operating certificates” is, in our opinion, unlawful, as it expands the scope of
compulsory insurance cover beyond the limits set out in TCC Art. 1259 and does
not include the requirement under TIC Art. 29(5) that the vessel must have a
certified capacity of more than twelve passengers. Consequently, it must be
accepted that marine tourism enterprises operating marine tourism vehicles with
a certified capacity of more than twelve are only obliged to take out insurance
against liabilities that may arise from the death or injury of passengers.

The fifth issue to be considered in the application of TCC Art. 1259 regarding
compulsory insurance to yachts is the provisions on compulsory insurance in the
GCMVCLI and the CIMTR. Article 7(1)(b) of the CIMTR, titled “Applications
for Tourism Operation Certificates of Marine Tourism Vehicles” requires the
procurement of insurance covering damages that may be caused to the crew and
third parties in accordance with the GCMVCLI. First of all, it should be noted
that under the current provisions of the GCMVCLI, marine tourism vehicles are
subject to the compulsory insurance stipulated in TCC Art. 1259; however,
during the historical development of the legislation regarding the compulsory
insurance of marine tourism vehicles, the GCMVCLI stood out as the most
significant regulation granting an exemption from compulsory insurance for
marine tourism vehicles and was rightly criticized in the literature'®.
Nonetheless, although marine tourism vehicles are now subject to the
compulsory insurance under TCC Art. 1259 pursuant to the current provisions
of the GCMVCLI, certain provisions remain incompatible with TCC Art. 1259
in terms of the scope of the insurance. TCC Art. 1259 stipulates an obligation to
procure insurance only for “liability in respect of the death of and personal
injury to passengers”’; however, as can be understood from GCMVCLI Art. 3,

144 By evaluating the type of insurance required under Article 51 of the MTR and the persons
transported on marine vehicles subject to this insurance, Konfidan rightly concludes that these
persons are none other than those defined as “passengers” under the TCC, and that persons
travelling on touristic vehicles also qualify as passengers, thereby making the provisions of the
TCC applicable to them. See: Konfidan, §9.

145 For criticisms, see: Isiklar, Sigorta, 164; Demir, Yolcu Tasima, 572-574; Konfidan, 85-91.
Also see: 1. Development of the Legislative Framework.
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the compulsory insurance not only covers liabilities arising from the death or
injury of passengers, but also liabilities arising from pecuniary damages to
passengers’ vehicles and luggage, as well as damages caused to third parties
other than passengers. Furthermore, the table located beneath Art. 3(2) of the
GCMVCLI is highly conducive to the interpretation that compulsory insurance
is also required for marine vehicles with a passenger capacity of twelve or
fewer!'*®. In spite of the clear limitations drawn by TCC Art. 1259(1) regarding
the scope of compulsory insurance, the fact that the administration has extended
the scope of insurance through the communiqué to include liabilities arising from
pecuniary damages and from harm caused to third parties, and has further
imposed compulsory insurance on vessels with a certified passenger capacity of
twelve or fewer, is, in our opinion, unlawful for the reasons stated above.
Therefore, in applying the provisions of the GCMVCLI and the MTRAC to
yachts, the limitations stipulated in TIC Art. 29(5) and TCC Art. 1259(1) must
be taken as the basis, and it must be accepted that compulsory insurance applies
only to yachts with a certified capacity of more than twelve passengers and is
limited solely to liabilities arising from the death or injury of passengers.

The sixth issue to be considered in the application of TCC Art. 1259 regarding
compulsory insurance to yachts concerns the fact that the types of coverage
falling within the scope of the GCMVCLI are broader than the compulsory
insurance stipulated in TCC Art. 1259. Indeed, pursuant to GCMVCLI Art. A.3,
the scope of the insurance includes coverage for death, disability, medical
treatment expenses, and pecuniary damage. In addition, the provisions of the
GCMVCLI are highly conducive to the interpretation that compulsory insurance
is also required for marine vehicles with a passenger capacity of twelve or
fewer'"". Since the rule that compulsory insurance applies only to vessels with a
certified passenger capacity exceeding twelve—stipulated in TCC Art. 1259(1)
and TIC Art. 29(5)—is not present in the GCMVCLL. In the literature, it has been
stated that this situation arises from the fact that the GCMVCLI is drafted so as
to also cover the compulsory liability insurances set forth in Art. 12 of the RVS

146 Demirel, 4399; Konfidan, 331. Algantiirk Light states that the number of passengers has no
significance in terms of compulsory insurance, and that the commercial character of the
passenger transport alone is sufficient. She further emphasizes that the number of passengers
carried on the maritime vehicle is only relevant with respect to the minimum amount of
coverage provided. See: Algantiirk Light, “Genel Sartlar”, 321.

147 Algantiirk Light, ‘Genel Sartlar’, 321.
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and Art. 5 of RIISCMC!8. It should be noted that, as a result of'*’ recent
legislative amendments, both the TIC and the MTR fall within the scope of
application of the GCMVCLI, and that RVS also falls within its scope, since it
repealed’®® the RRVS. On the other hand, when examining the legislation
underlying the aforementioned regulations (namely the Ports Law"’, the Decree
Law No. 491 of 10.08.1993 on the Establishment and Duties of the
Undersecretariat for Maritime Affairs'”, the Decree Law No. 655 of 26.09.2011
on Certain Regulations Concerning Transport and Infrastructure™, and
Presidential Decree No. 1 on the Presidential Organization'™), no statutory
provision other than TCC Art. 1259 and TIC Art. 29(5) can be found with regard
to compulsory insurance. Therefore, the limits of compulsory insurance must be
determined on the basis of TCC Art. 1259 and TIC Art. 29(5). As previously
noted, any provision introduced by a regulation with respect to compulsory
insurance can only be deemed lawful to the extent that it reiterates or clarifies a
statutory provision'*>. This principle applies a fortiori to general terms and
conditions. For this reason, in determining the scope of compulsory insurance
applicable to yachts, not the provisions of the GCMVCLI—prepared on the basis
of regulatory provisions such as MTR Art. 51, RIISVPT Art. 5, RSMTV Art. 5,
and the now-repealed RPOMTFV Art. 12, none of which are grounded in a
statutory basis for compulsory insurance—but rather the provisions of TCC Art.
1259 and TIC Art. 29(5) must be taken into account.

CONCLUSION

As aresult of research and analysis conducted regarding the compulsory liability
insurance contract stipulated under TCC Art. 1259 and required to be applied to
yachts and other marine tourism vehicles pursuant to TIC Art. 29(5), the
following conclusions have been reached:

1) It has been identified that similar, yet substantively different, definitions of
the concept of “yacht” exist in various pieces of legislation. Considering that

148 Algantiirk Light, ‘Genel Sartlar’, 320 vd.; Demirel, 4409.
149 See: 1. Development of the Legislative Framework.

130 See: Dpn. 116.

131" Ports Law, Law No: 618, Date of Adoption: 14.04.1341, Official Gazette 14.04.1341/95.
132 Official Gazette 19.08.1993/21673.

153 Official Gazette 01.11.2011/28102 (Reiterated).

134 Official Gazette 10.07.2018/ 30474.

155 Yesilova Aras, 527; Unan and Konfidan, 27.
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each provision should be applied within its own legal framework, it is natural for
the definition of a yacht to differ across legislation. The distinction between
private and merchant yachts, which is of considerable importance in determining
and articulating the provisions applicable to yachts subject to compulsory
liability insurance, has been examined in light of relevant legislative provisions
and scholarly opinions. In our view, any yacht that is designated for, or in
practice used for, the purpose of deriving economic benefit and also fulfills the
other requirements set out in the relevant legislation should be considered a
merchant yacht. Conversely, yachts that are not designated for nor used in
practice for the purpose of economic benefit, and are solely allocated to purposes
such as recreation, sport, education, training, or scientific activities, and that also
meet the other conditions prescribed by the applicable legislation, should be
regarded as private yachts.

2) Due to the referral made by TIC Art. 29(5) to TCC Art. 1259 and based on the
principle of systematic interpretation, the scope of the provisions under the Fifth
Section has been evaluated. This assessment aimed to determine whether private
yachts are also subject to the compulsory insurance. Based on an examination of
the provisions under the Fifth Section, the relevant provisions of the Athens
Convention (AC), and doctrinal opinions, it has been concluded that the
applicability of the provisions under the Fifth Section does not require the vessel
engaged in carriage of passenger by sea to be a merchant ship. Given this
conclusion, and the absence of any express exclusion of private yachts in the
referral made under TIC Art. 29(5), it is our opinion that the compulsory
insurance requirement set forth under TCC Art. 1259 should also be applicable
to private yachts.

3) Upon examining the legislation governing compulsory insurance for marine
vehicles, it has been observed—despite longstanding criticism in the literature—
that the scope and limits of such insurance have been regulated through
secondary legislation, such as regulations and even communiqués. The
imposition of a contractual obligation to insure constitutes an interference with
freedom of contract, which is safeguarded by Art. 48 of the Constitution, and
such interference must be made exclusively by statute pursuant to Art. 13 of the
Constitution. For this reason, Art. 13 of the IAA, which permits to introduce
compulsory insurance by presidential decree, is unconstitutional and should be
amended. Indeed, any provision on compulsory insurance introduced by other
than a statute can only be deemed lawful to the extent that it merely reiterates or
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clarifies a statutory rule. Based on these grounds and taking into account the
referral made in TIC Art. 29(5) to TCC Art. 1259, it is our view that TCC Art.
1259 should be regarded as the primary provision governing the compulsory
insurance applicable to marine tourism vehicles.

4) There appears to be a contradiction between the letter of TIC Art. 29(4) and
that of TCC Art. 1259. However, given that the objective of TIC Art. 29(4) is to
mitigate the negative effects of the protective provisions of the CL on the
development of marine tourism, the explicit reference to TCC Art. 1259 in TIC
Art. 29(5), and all other legislative provisions and amendments that provide for
the application of the compulsory insurance under TCC Art. 1259 to marine
tourism vehicles—including yachts—it is our opinion that there is no legal
obstacle to applying the compulsory insurance requirement set forth under TCC
Art. 1259 to yachts.

5) In relation to the application of the compulsory insurance under TCC Art.
1259 to yachts used for carriage of passenger by sea, certain inconsistencies have
been identified. These stem from the differing nature of commercial carriage
passenger by sea versus yachting and yacht operation. For instance, a merchant
yacht may be rented without a crew for a short period, or it may be temporarily
allocated with its crew for sports or leisure activities. In our view, even in such
cases where the yacht owner or operator may not possess the legal status of a
“carrier,” or where such status is uncertain, the compulsory insurance provisions
under TCC Art. 1259 should still be applied to such yachts. This is because the
objective pursued by the TIC in imposing the compulsory insurance is to ensure
that, in the event of injury or death of those on board, the financial burden on the
yacht operato—who may be held liable—is transferred to the insurer,
particularly in circumstances where the operator lacks sufficient financial
capacity. Thus, even if the yacht owner or operator is not deemed to be a carrier,
they should still be required to take out the compulsory liability insurance
envisaged under TCC Art. 1259. Therefore, the referral made in TIC Art. 29(5)
to TCC Art. 1259 should be interpreted as being limited solely to the liability
insurance itself and should not be understood as requiring that the liability in
question arise from a contract of carriage. Indeed, the absence of terms such as
carrier or passenger in TIC Art. 29(5) and the inclusion instead of the phrase
“marine tourism vehicles with a capacity of more than twelve, as indicated in
the seaworthiness certificate” supports this interpretation.
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