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international law by the Third United Nations Conference and the Law
of the Sea Convention, 1982((UNLOSC).® According to the Convention,
transit passage is “a regime related to the passage through the straits
whose waters belong only to one coastal State or which are inside the ter-
ritorial waters of neighboring coastal States and which are used for inter-
national navigation between one part of the High Sea or of the exclusive
economic zone and another part of the High Sea or of the exclusive eco-
nomic zone, and it means the freedom of navigation and overflight solely
for the continuous and expeditious transit passage through the straits.”

States bordering straits can put laws and regulations into force which
maintain the safety of navigation and control the traffic, which enter the
international standarts into force related to the discharge of oil and of
other dangerous wastes into the strait, which prohibit fishing, and which
prevent the bordering States from taking on board or putting overboard
for any commodity, currency or person in violation of local customs, fis-
cal, immigration or sanitary regulations.8

These regulations should not lead to the results that hamper and
restrict or damage the right to exercise the transit passage and should
not allow different treatment among foreign ships.?

One of the obligations, among the most important ones, that the ships
being in transit passage should comply with, is to take an action appro-
priate to the generally-accepted international regulations, procedures
and practices related to the prevention, reduction and control of the pol-
lution caused by the ships.10

In the Second Session of the Third Law of the Sea Conference, sug-
gestions were made regarding the ships (especially tankers, super
tankers and ships that run on nuclear power) which were considered as
special cases.!1

6 1982 United Nations Law of the Sea Convention, 21 International Legal Materials
(ILM) 227 (1983}, Section 2. Turkey is not a party in this Convention. See for the
development of the concept, S. Toluner, Milletlerarast Hukuk Dersleri, Devletin
Yetkisi, 4th Edition, Beta, Istanbul 1989, p.139 and so on; R. Churchill And V. Lowe,
The Law of the Sea, Manchester University Press, Second Edition, 1991, pp.91-93;
Oppenheim’s International Law, ed. by R. Jenings and A. Watts, 1992, pp.636-643.

7 1982 Unlosc, art.37 and 38/2,
Ibid., art. 42/1, a, b, ¢, d.
9 Ibid, art. 42/2.
10 1bid., art. 39/2(b).
11 Bulgaria, Checkoslavakia, East Germany, Poland, Ukraine, Soviet Socialist Republic,
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In addition, States hordering straits “may designate sea lines where
necessary to promote the safe passage of ships and prescribe traffic sep-
aration schemes” to be obeyed. These sea lines and the traffic separation
schemes should conform to generally-accepted international regula-
tions.17 With respect to UNLOSC 1982, the legal regime of straits
through which the passage is regulated, completely or partly, by treaties
having been in force for a long time especially related to the straits is
independent of the Third Part of the Convention, that is the rules relat-
ed to the straits open to international navigation.18

III. Applicable Rules Concerning the Prevention, Reduction
and Control of Marine Pollution Caused by the Ships in
the Turkish Straits

Turkish Straits (The Straits shortly) are among those straits regu-
lated, completely or partly, by treaties having been in force for a long
time. The passage traffic in the Turkish Straits is quite dense.1? For this
reason, in recent years, with the passage of especially the crude oil
tankers and of those carrying kerosene, accidents have occured that have
often caused environmental pollution or have been about to do so. Such
accidents as 1979 Independanta, 1990 Jambur, 1991 Rabunion 18 and
Leontas, 1993 Rapan could be considered as to be among the most strik-
ing examples.20 The main reason for environmental pollution that these
accidents caused includes collision, running aground and other accidents
as well as voluntary discharges by ships.

In addition, ships and huge crude oil tankers is another issue in the
Straits. Even though there hasn’t been any negative events by chance, it
is important to mention the change in the types and tonnages of the pass-
ing ships and thus the potential danger of pollution that might oceur.

17 1982 UNLOSC, art.41/3.
18 1bid, art. 35/c.

19 An average of 25.000 ships with Turkish or foreign flags annually passes through the
Turkish Straits. Russian ships come first among these foreign-flagged ships(%51).
Following them are the ships from Greece (%11), Romania and Yugoslavia. The ships
that cause this dense traffic use the Straits due to the maritime business that they do
with Mediterranean countries from the Black Sea ports of our country, from the coun-
tries that have a coast to the Black Sea and from the Western European countries as
a result of the connection of the river Tuna with the rivers in Western Europe. For the
shipping traffic by vessel type, in addition see, N. Akten, “The Bosphorus:Growth of
01l Shipping and Marine Casualties”, 10 J B S /M E 209 (2004),

20 Ibid., p.222.
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for international navigation.26 In terms of international straits, the
authority is kept rather limited and made to be taken under more con-
trol. That is, before the States bordering straits determine the sea lines
and the new ones for these or before they determine the traffic order or
before they want these to be obeyed, they will present their proposals to
the authorized competent international organization with a view to their
adoptation. This organization may adopt only such sea lines and the traf-
fic separation schemes as may be agreed with the States bordering the
straits.27 It is doubtless that the use of this authority is a way of solution
appropriate to the Montreux Convention for Turkey.28

This way of solution can not be considered as to be inappropriate to
the rule that the ships, as provided in Montreux Convention, whatever
their flags and cargoes are can benefit from the freedom of passage with-
out any formalities2? at any time by day and by night. The reason is that
the Convention restricts the authority of Turkey only in terms of passage
and navigation. There has not been any limitation to the rights of police
and civil and criminal jurisdiction.30 Therefore, considering the right for
freedom of passage and navigation required by the treaty, it will be pos-
sible for Turkey to make regulations which are related to prevent, reduce
and control the pollution and which put international regulations into
force and will be possible to establish the traffic separation schemes to
maintain the safety of passage. Turkey has supported almost all of these
international regulations that are important for a safe navigation in its
territorial waters. Hence, its national regulations are not different from
these at all.

According to Montreux Convention, pilotage and towage are optional.
However, there are not any obstacle to suggest the States benefiting from
the straits to use these services and to announce the dangers in terms of
the navigation. This situation is already a responsibility undertaken as
a result of the requirement of the Convention. In order that the repeti-

26 1982 UNLOSC., art.22 ve 41,

27 Ibid, art.41/4,

28 g, Toluner, “The Regulation...”, op. cit., p.90; Ersoy, op. cit, pp.19-24.

29 1t seems in the disagreement in the application of the Convention that the Soviet
Union consider such issues as the obligation of taking guidance and the customs con-
trol to be a difficult procedure. See, K. Giiriin, Dig Iligkiler ve Tiirk Politikasi,
1939'dan Giintimize Kadar, Ankara, 1983, p.184.

Turkey, during the Conference, clearly and repeatedly declared that it wanted to keep
these authorities. S. Meray, Q. Olcay, op.cit., p.42, 240, 326-327

30
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The explanations and discussions about the accident gave grounds for
the application of the“*Maritime Traffic Regulations for the Turkish
Straits and the Marmara Region, 199434, The thought that such a regu-
lation is necessary was one of the solutions frequently emphasized long
before these regulations were put into force. The installation of the
equipment that will monitor in the Straits was considered to be an
important solution for maintaining the safety of passage.

The 1994 Regulations include the issues of police jurisdiction unre-
stricted by Montreux Convention. This jurisdiction should be reasonably
used and the related national regulations should be interpreted with a
good faith to maintain the security of passage and should be appropriate
to the generally-accepted international applications.35

The main issues of the Regulations can be grouped under three main
headings: Report demanding, establishment of traffic control centers and
stations and preparation of traffic separation schemes36, While some of
the rules found in the regulations repeat the aspects which are already
present in the legislation®? or which are not opposed and practically
applied for maintaining the security of passage38 some are new. In this
context, questions on whether some of the provisions of the Regulations
agreed with Montreux especially in terms of the following issues were
brought about and discussed for a long time.3?

The report system includes the submission of the location report and
the Navigation Plan I and II, According to this, the ships carrying dan-
gerous cargoes and the ships of 500 gross tons or more are required to
inform the administration at least 24 hours before entering the Straits.
The notification, first in a written form, cover the name of the ship, its

34 The Maritime Traffic Hegulations for the Turkish Straits and the Marmara Region,
1994, Turkish Official Gazette, 11 January 1994-21815.

35 Bogazlardan Gegig Guvenligi ve Montreux Sizlesmesi(B.G.G. ve M.S.), Milletleraras:
Hukuk ve Milletlerarasi Minasebetler Aragtirma ve Uygulama Merkezi, Istanbul
1994, 8. Toluner, “Bogazlardan Gegig ve Tiirkiye'nin Yetkiler”, ibid., p.16, 18;
Turkish Straits, New Problems, New Solutions, Foundation for Middle East and
Balkan Studies, Istanbul 1995, p.32,

These schemes have been approved by IMO and were formally adopted on 25th
November 1995. N, Akten, op. cit., “The Bosphorus.....", 10 J B S /M E 212 (2004).

37 Such as art.17, 27, 43.
38 art.24, 40, 41 and so on.

39 In the seminar on B.G.G. ve M.S., these questions were discussed in detail. See,
supra., footnote 35,
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The ships running on nuclear power or having a nuclear, dangerous
or harmful cargoe and waste are required to take permission in the phase
of planning of journey (art.30). However, this rule conflicts with the prin-
ciple of the freedom of passage put forward by Montreux. According to
the general application of international law, the ships having such a car-
goe can be required to be appropriate to the rules put forward by IMO
and to carry their cargoes considering these rules. Nevertheless, the
requirement of taking permission has not received a common approval.42

In this respect, the Regulations and the related traffic seperation
schemes can be regarded as a positive development in general, yet it was
difficult to find an agreement between especially the articles 29 and 30
stated above and Montreux Convention. 43 This issue was also put on the
agenda and discussed.#* Turkey, considering the critics, prepared and
put “The Regulations on Turkish Straits Maritime Traffic Order’ into
force in 1998, which included new rules.45 However, this time as a result
of the critics46 on some issues, the Regulations were changed taking

ment can be ignored only if passing is physically impossible, Caga mentions a missing
point here. According to the Regulations on Ports, Istanbul, he stated that there is a
rule that the middle line that seperates the two directions can not be passed except for
obligatory conditions. He added that since there is no permissive rule for exceptional
situations in the Regulations, the Administration will not give permission for passing
to the ships unable to pass without running over the middle line (it will pass the line
on obligatory conditions) and asked what the underlying basis will be if the
Administration allows after all, ibid., p.55; Aybay replying to this question, according
to the calculations made by classifying ships, informed that (a) 150 meters or less,
ships of 127 meters can pass staying between the lines determined for the narrowest
and curved parts of the Straits (b) larger ships can not pass without a tughoat and are
sometimes to cross the middle line, (¢c) and much larger ships can pass only if they
always go over the middle line. Passing accross the middle line means being in the line
of ships coming from the opposite direction, that is colliding with them. Therefore,
measures can be taken for the ships mentioned in (b) not to encounter with each other
in narrows areas, As for the ships mentioned in (¢), it is pointed out that a one-way
passing 18 considered. ibid., p.64.

42 S, Toluner, Bogazlardan Gegig...", ibid., pp.19-20; pp.87-88.

43 g, Toluner, Bogazlardan Gegis....", ibid., p. 19; T. Caga, ibid., p.55; G. Aybay, p.64.
The critics created positive results, and these articles were corrected in the new
Turkish Straits Maritime Traffic Order Regulations.

44 BG.G.ve M.S.

45 “The Regulations on Turkish Straits Maritime Traffic Order’, Turkish Official
Gazette, 6 December 1998-23515,

The critics in question focused on the language used and on the regime of passage. T.
Tarhanh, "Turk Bogazlarindan Gegis Rejimi ve Tirkiye'nin Yetkiler’, Second
Maritime Symposium, 1999, p.118-122. A.N. Tiitiinet, “Tiirk Bogazlarindan Gegis ve

46
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improved considerably taking lessons from the failures. However, the
fact that the current situation established by the Regulations were
accompanied by a control system equipped with a network of radar and
correspondance has been important in terms of having an effective appli-
cation. Also, coping with technical failures in maintaining the safety of
passage is among the duties that Turkey should undertake. For this pur-
pose, Turkish Straifs Ship Traffic and Information Management System
which had been in the planning phase for a long time and which will
arrange the ship traffic in the Straits of Dardanells and Istanbul was put
into force in the first of July, 2003. The system is based on a number of
radar stations. In this way, the pollution in an area of only 10cm? is
determined and the authorities can be informed about this. The system
has not been finished completely yet. When it finishes it will also cover
the Sea of Marmara and Dardanells.

In this area, the Straits, where there is dense traffic, establishing a
board in 1997 was another positive development, too. This board has
played a significant role to take action in an emergency and to prevent

the loss of lives.

II1. Conclusions

There are an average of 25.000 vessel transits with Turkish or foreign
flags annually in the Turkish Straits. Especially the Strait of Istanbul
with nearly 12 vessels an hour has very dense traffic. Moreover, Istanbul
as a city which is found in the world's cultural heritage list is located in
an important part of the Turkish Straits. The changes in the cargoes,
types and tonnages of the passing ships through the Turkish Straits
increased the potential danger of pollution that might occur in the last 10
years. So, the Turkish Government has taken important steps for the
safer navigation and cleaner environment in this particularly sensetive
area, Struggling with the potential danger and technical failures in
maintaining the safety of passage is among the duties that Turkey
should undertake as a coastal State, too.

The treaty which regulates the legal status of passage through the
Straits does not cover any provision related to the pollution specifically.
This situation results from the current conditions and the lack of inter-
est in environmental problems when the Convention was enacted.
However, the approval of the freedom of passage and navigation and the
absence of rules related to pollution in the Convention does not mean






