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which I have mentioned above. On the other hand, the new law dated
2005, has abolished the old Code of Criminal Procedure Law for
Children. The expression”law” that I will use below refers to the new law
dated 2005.

II. Basic Information About the Law

This law has been prepared after four years of preparatory work,
Although the structure of the Commission that has prepared this law has
changed a few times, it is hard to say that most members of this com-
mission are specialized in children’s law.

The law consists of 4 sections, includes 50 articles. In the first section;
the objective, the coverage, the basic principles and protective and cor-
roborative measures have been regulated. The second section includes
subjects related to eriminal procedure such as investigation and prose-
cution. While the third section regulates subjects concerning Courts and
Public Prosecution Office, the fourth section regulates various subjects
such as expenses and staff,

The objective of the law has been stated in the first article as “to reg-
ulate the procedures and basics rules as to the protection of the rights
and well-being of children and protection of children that need it.” The
second article of the Law states that this Law “contains norms regarding
the procedures and basics of security measures which will be applied for
children that need protection or that are apt to commit a crime and also
includes norms related to the establishment, function and competence of
children courts”,

III. Evaluations

It 1s impossible to explain this law with all of its specific features due
to time restriction. Therefore, I will express my opinions about some spe-
cific points of this Law. First I will mention the negative aspects of the

Law and then I will express my opinions on some aspects of the Law
which I find positive.

A) Negative Aspects of the Law

1) While this Law was being prepared, it has been assumed that chil-
dren either “need protection because they are victims of a crime and need
help” or “apt to commit a crime” and the related articles of the law have
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sures should be shared by the community itself. However, how this social
responsibility will be shared has not been defined in the Law. Besides,
since some of these measures are restrictive in terms of freedom, this
rule contradicts the principle that “the eriminal responsibility is person-
al”.

6) In the 4th article of the law which regulates “principles”, the con-
dition of the children who are involved in a crime with his/her mother
and who have to stay with the mother because of his/her age had not
been considered.

7) The 1st clause of the 4th article regulates that the identity of the
children who are investigated or prosecuted should be kept secret.
Although this rule is appropriate, it still includes deficiencies. First of all,
this issue should be regulated in the “Code of Protection of Personal
Data” which needs to be prepared separately. On the other hand how the
identity of these children will be kept secret and the measures for this
have not been defined in the article. As this issue is related to basic
rights, it should be arranged by laws not by regulations or other admin-
istrative rules. With the term “others” the article forbids the disclosing
the identity of the child for everyone. However, police forces, public pros-
ecutors, judges or courts may need this information as it has been for-
mulated in some other articles of this Law (e.g. paragraph of 19th article
and 8. paragraph of 23rd article), This exception should have taken place
in this article.

8) The 2nd paragraph of the 5th article states that the identity and
the address of the persons who are under “sheltering measure” will be
kept secret in the case that these persons demand it. The criticism which
has been directed to the 1st clause of 4th article above is also valid for
this article.

9) The 1st paragraph of the 6th article has charged on some persons
and establishments the liability to denounce the children who need pro-
tection and to apply for the protection of those children. Nevertheless,
the family and the legal attorney of the child or the persons that have the
duty to take care of the child have not been regulated in this article.

10) This liability and the right to denounce and demand in the 1st
paragraph of 6th article are to be made to the Institution of Social
Services and Child Protection. However, the right or the liability to
denounce and to demand should have been given also to legal authorities
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because this institution may not exist at some places. Moreover, the
sanctions which will be applied in the case that these liabilities men-
tioned above are not carried out have not been defined so the application
of there rules seems as a weak possibility.

11) The 7th article regulates protective and supportive measures.
However the upper and lower time limits have not been stated. Besides,
it has been wrong to state that the measures will be valid until the child
becomes a major (18). Exceptions such as becoming major by the rule of
court or by marriage or exceptions related to children who have been
adopted, should also be handled in this article. Although it has been reg-
ulated that audits will be conducted every three months, this time defi-
nitions do not concern measures but the audits. This drawback which is
mentioned below can be eliminated if the measures are abolished when
necessary. Especially, if the judge or the court uses the right to "to abol-
ish measures ex officio” which is covered in the 3rd paragraph of 8th arti-
cle, this drawback will be eliminated.

12) The 13th article states that cautionary judgments will be given
without trial and only if it is deemed necessary by the judge a trial will
be held. However, it is very important and necessary that the child
should be known by the judge. Therefore, cautionary judgments should
be taken after a trial is held and the trials should be held as closed hear-
ings. Moreover, our practice of 80 years has shown that judges mostly do
not consider necessary that a trial should be held and that they mostly
arrive at decisions without trials. This practice will not be able to serve
the objective of this law in application of measures for children.

13) According to the 17th article, in case that an adult and a child
commit a crime together their inquiry and prosecution will be conducted
separately. The court that adjudicates the child may wait until the result
of the trial in the general court. In the case that it is deemed essential to
Join the two cases, the trial will be held under the framework of the gen-
eral court. The regulation in this article is defective in many ways. The
article assumes only two cases one at a general court and the other at a
Juvenile court. However, the number of the cases may be more than two
and when one of the courts do not consider that to combine the case is not
appropriate the process will be locked. It has not been determined as to
which court will give the combination decision. This situation becomes
more complicated when the numbers of the courts increase. The upper
authority from the general courts should have had the right to give this
decision on the condition that juvenile court approves. Besides, although
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the joining of the cases has been arranged, the separation of them has
not been regulated. The cases which have been joined do not have to be
tried together until the end. In addition to all this, it has not been deter-
mined which court will hold the hearing in the event that two general
courts of equal authority are included. In such a circumstance, the court
which has made the first decision should have the authority.
Nevertheless, since the approval of both courts is necessary, the practice
will be much more different because it is not clear as to which court will
ask the other or whether demand will come from the juvenile court. The
wording of the article is also wrong. Because, it states that” it is neces-
sary to conduct the cases together” and also it points out the discre-
tionary power by stating that “it can be decided to join the cases on con-
dition that courts deem it appropriate”. The expression of “deeming nec-
essary” is vague. It is also unfavorable to let the cases be joined in all
phases. Sometimes, cases will be invalid by prescription and sometimes
the principle of “Fair Trial” will be violated because at the beginning the
case is in a general court and both these situations will create unfavor-
able results for the children. In the 2nd paragraph of 25th article,
Aggravated Criminal Court for Children has been arranged in addition
to the Juvenile Court. It has also not been identified that which court will
have the responsibility when Aggravated Criminal Court for Children
and General Aggravated Criminal Court are included in the case. The
Law has regulated the joining of the cases but it has not cleared the join-
ing of inquiry and prosecution and also the commencement of a suit by a
public prosecutor by joining charges (accusations). However, when the
174th article of New Turkish Penal Procedure Code dated 2005 which
has regulated the rejection of a criminal charge, is taken into consi dera-
tion this possibility must have been covered. But, since only one suit is
brought in such a circumstance, “to consider appropriate” would be
impossible and therefore an exception related to this situation should be
taken into consideration.

14) In the 2nd paragraph of the 17th article, it has been regulated
that the trial about the child can be suspended until the end of the trial
at the general court. However, there is a very significant deficiency in
this article. It has not been stated that prescription will stop in this time
frame. If this deficiency is not eliminated, many cases will be invalid by
prescription.

15) The 20th article of the Law refers to the 109th article of Criminal
Procedure Law in terms of'Legal Control” and it makes it possible to
apply this for children. However, clause e of the 3rd paragraph of 109th
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they will be subject to as a result of their acts has not been stated.
Although the 6th article of New Turkish Penal Code defines people who
conduct public activities or services as “public officials”, this definition is
not sufficient. First of all, it is still arguable that the expression “public
service” is in the framework of this concept. On the other hand, the most
important drawback of this law is that the New Turkish Penal Code has
turned the crimes of breach of duty and malpractice into crimes of dam-
age and stipulated that the victim should be damaged or the perpetrator
should have unjust gain in order to consider this crime “committed” and
completed. Since the Code of Child Protection does not contain a special
article for this issue, it is almost impossible to punish these officials for
malpractice or breach of duty.

21) The Law has not regulated as to when Juvenile Courts or High
Criminal Courts for Children that the act mentions will be established.
As a result of this, it will take a time to be able to apply this law although
it has entered into force. However, the system which has been brought
about by this law is founded upon these courts and it should have been
rendered obligatory to establish these courts until a definite date that
should have been determined by the Law itself.

B) The Considerably Positive Points of the Law

1) It has been appropriate to cover the children who need protection
even if they are not the victims of a crime with the children who are vic-
tims of a crime under the definition of “children who need protection” in
clause a of the 1st paragraph of 3rd article of the Law. However, the 14th
article of the old Code of Criminal Procedure for Children had the simi-
lar content and it was hardly applied. We all hope that the mentioned
article of the Law is put into practice.

2) Clause e of the 1st paragraph of 5th article regulates that the per-
sons who have children and who do not have a shelter or pregnant
women whose lives are in danger, should be provided with sheltering
places. If this positive decree is applied accordingly, it will meet an
important need.

3) It has been regulated that “urgent protection decision” will be
given immediately in emergencies within the time defined in the article
9 and that the location of the child will be concealed. Besides, the ruling
of personal relationship by the decision of the judge and the limitation of
this measure to 30 days has been very proper arrangements.
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4) The arrangement of “postponement of opening a public lawsuit” in
the 19th article is a very satisfying point because such an arrangement
had not existed in our system and it had been demanded by Turkish
lawyers for a long time, However, the regulation in the article still con-
tains deficiencies. For instance, the observation of the condition for the
family of the children to compensate the damage of the victim or the pub-
lic will weaken this important establishment. This drawback can be elim-
inated partially in practice by the last sentence of the 1st paragraph of
19th article. According to this, if the economic condition of the child or
his/her family, the prosecutor may not observe this condition. However,
this situation is not obligatory for the public prosecutor not to open a law-
suit and it is still up to the will of public prosecutor; therefore it does not
annihilate the drawback mentioned above. Moreover, since it will be
applied according to the will of the prosecutor without a definite criteri-
on, it will create the grounds for applications which are in contradiction
with the principle of equality!.

5) The 4th paragraph of 19th article is a favorable norm because it
regulates that a special record of the lawsuits whose commencements are
postponed be kept. Besides, it provides the opportunity to open lawsuits
later when some conditions are not satisfied. The protection of personal
data which has been brought about by this article is also in accordance
with the Criminal Code related to protection of personal data and Code
of Criminal Procedure.

6) The 23rd article regulates the “postponement of announcement of
the final verdict of the court”. This concept was absent in our laws before
and it was expressed by the lawyers that it had to be accepted by legists.
However, the article contains some faults: for example the perquisite of
the postponement is the compensation of the losses or damages of the
persons. On the other hand 4th paragraph of the same article regulates
that the damage or loss should be met by the child and it is almost impos-
sible for the children to be able to meet this condition.

7) The regulation in the 8th paragraph of the 23rd article that the
decision will be recorded in a special system in case the announcement of
the final verdict of the court is postponed, the protection of personal data
and the opportunity to announce the final verdict if some conditions are
not realized are very positive developments. This regulation is also in
accordance with the Criminal Code regarding the protection of personal
data and the system of Code of Criminal Procedure.

1 See Turkish Code of Criminal Procedure, Article 171,



144 Yener Unver [Annales XXXVII, N. 54, 135-145, 2005]

8) The inclusion of “reconciliation” in the 4th article has been an affir-
mative development. Different from the New Turkish Penal Code and
the New Criminal Procedure Law, it even allows. Reconciliation not only
in crimes subject to complaint but also in crimes committed by negli-
gence. Moreover, according to this decree, this principle can be applied in
crimes that have been committed willfully by persons who have not fin-
ished the age of 15 until the date of the crime when the lower limit of the
crime does not exceed 3 years. As for children who have finished the age
of 15 at the date of crime the lower limit is 2 years. However, it does not
mean that there aren’t any drawbacks in these norm, because the basic
principle about reconciliation has been regulated in the 8th paragraph of
73rd article of Criminal Code and the 253rd, 254th and 255th articles of
Code of Criminal Procedure Law. According to these articles, the com-
pensation of the loss or the damage by the children is a prerequisite for
reconciliation. However, in most cases since the child is unable to meet
this damage, it should have been considered sufficient for the child to
carry out some liabilities for reconciliation. Moreover, currently Ministry
of Justice plans to regulate the conduction of conciliations with a regula-
tion. Such an attempt will violate independency of the judiciary as the
system is based upon prosecutors, judges and lawyers. As a political
organ, the Ministry of Justice should not be involved in this process. In
the same way, the assignment of the conciliator lawyer in the process of
conciliation is an obligation which has been stipulated by the Law and it
should not be hindered by a regulation that is prepared by the Ministry
of Justice.

9) The 1st paragraph of 26th article expresses that Juvenile Courts
be established in every city and there is a need for such a development.
On the other hand, this legal obligation should not be neglected as it was
done in the past about the related article of the Code of Criminal
Procedure for Children dated 1979. Although the old Code included the
same decree, only 8 juvenile courts have been established until 2005.
Another deficiency related to this article is that the 2nd paragraph of
25th article does not contain a norm that High Criminal Courts for
Children will be established in every city.

10) The 30th article defines the duties of the office of the Children
Branch of Directorate of Public Prosecutors. Article 30 and 32 regulate
the children’s unit of police and gendarmerie and the education of the
personnel respectively. Besides, articles 33 and 34 regulate the qualifi-
cations and duties of social service officials. Although all these regula-






