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mandatum may be for the benefit of the mandatary. So the lability only
for dolus might not seem adequate:i.

Cic.pro Roscio Amerino 38 111 is an example for this result and at
the same time, it is an example state the standard of liability under
mandate.  “In  privatis rebus, si qui rem mandatam non modo
maliotiosius gessisset, Sul quaestus aut commodi causa, verum etiam
neglegentius, eum maiores summum admisisse dedecus existimabant.”
Cicero tells us that, mandatary at least somethimes was liable not only
for dolus, but also for negfegemia“".

Cic.39. 113 is another example for mandatary’s liability where the
mandatary makes a profit out of the commission. “In minimis rebus qui
mandatum neglexerit, turpissimo iudicio condemnetur necesse €sl.... In
minimis privatisque rebus etiam neglegentia in crimen mandati
iudiciumque infamiae vocatur, propierea quod, si recte fiat, illum
neglegere oporteat qui mandarit non illum qui mandatum receperit.”
Cicero holds the mandatary liable for neglegentia as in the former
example. But, for the opposing jurists, making a profit from the
commission by mandatary is one of the circumstances which made
mandatary liable for dolus. Total failure to carry out the mandate 18
another example for liability for dolus’.

Likewise, the jurists accept mandatary liable only for dolus, imply
that infamia would be the result of condemnation in the action that could
ony lie for dolus. But, the infamia, to be the result of mandatary’s
condemnation isn't a sufficent reason to accept liability only for dolus.
Because there might be cases where the mandatary was negligent, was
condemned to pay, but not made infamous®. On the contrary, sometimes,
mandatary’s neglegentia could be the reason of :'nﬁ::mia"".

5 (3.3.156; WATSON, 196; “Where the mandatum is either mea er tua Ot fua et aliena
gratia, the mandatarius’ activity can hardly be described as altruistic, even if he is not
remunerated for his services.” ZIMMERMAN, 427

6 WATSON, 199 sq.; MAC CORMACK, 170: The GORDON thinks that neglegentius
or neglegentia means complete neglect of the mandate, not negligence in carrying it
out., 204

’ MAC CORMACK, 170

" WATSON,196-197; ZIMMERMANN, 428

9 Cic.Pro Roscio 38.111, Cicero helds that a mandatarius who acts neglegentius will
suffer infamia just as one who acts malitiosius.; Ulp.D.17.2.52.3
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culpam mandatum, commodatum, venditum, pignori acceptum, locatum,
item dotis datio, tutelae, negotia gesta; in his quidem et dil igenﬁam”.

The jurists often alleged that it was very much interpolated but it
can be thouht that Ulpianus was fiving the maximum liability possible in
each of the bonae fidei iudicia’®. So, probably, culpa (culpa levis) was
used to mean a standard of liability and not merely in the general sense of

fault.

Some texts deal with a mandatary’s claim for expenses, some of
them with loss incurred by the mandator and others with general
statements of the position. We find three texts on mandatum that the
mandatary may recover exXpenses.

D.17.1.26.8 Paulus libro trigensimo secundo ad edictum

Faber mandatu amici sui emit servum decem et fabricam
docuitdeinde vendidit eum viginti, quos mandati iudicio coactus esl
solvere: mox quasi homo non erat Sanus, emptori damnatus est: Mela ait
non praestaturum id ei mandatorem, nisi posteaquam emisset sine dolo
malo eius hoc vitium habere coeperit servus. Sed si iussu mandatoris
eum docuerit, contra fore: tunc enim et mercedem et cibaria
consecuturum, nisi si ut gratis doceret rogatus sit"”.

A workman by the direction of a friend buys a slave and teaches
him the craft. He sells him for more than he gave. He is compelled to
account for and to pay the profit to the mandator by actio mandati. But
at the same time, he can claim the expenses incured for the maintenance

7 Ulp. D.50.17.23 Some contracts only involve bad faith, some also culpability. Deposit
and precarium involve only bad faith. Mandate. loan for use, sale, acceptance in pledge,
hire, likewise grant of a dowry, grant of tutelage, unauthorized administration involve
bad faith and culpability; and indeed, among these we include diligence.

'S WATSON, 215-216

9 paul.D.17.1.26.8 A workman, by the direction of a friend, bought a slave for ten
aurei, and taught him his trade; he then sold him for twenty aurei, which he was
compelled to pay by an action on mandate. Afterwards, he had judgment rendered
against him in favor of the purchaser, on the ground that the slave was not sound. Mela
says that the mandator will not be obliged to make good to him what he paid, unless,
after he made the purchase, the slave became unsound without bad faith on his part. If,
however, he had given him instructions by order of the mandator, the contrary would be
the case. for then he could recover what he had expended, as well as what had been paid
for the maintenance of the slave, unless he had been asked to instruct him gratuitously.
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The text isn’t concerned with the mandatary’s standard of liability.
It relates only to mandatary’s claim for recovery of his expenses for
compensation for loss suffered. It can be said that the text cancels the
claim when the mandatary himself was responsible for his loss**. That is
if the mandatary was in culpa, he will suffer his own culpa. We find the
same remark in D.47.2.62.7.

D.47.2.62.7 Africanus libro octavo quaestionum

Haec ita puto vera esse, si nulla culpa ipsius, qui mandatum vel
depositum susceperit, intercedat: ceterum si ipse ultro ei custodiam
argenti forte vel nummorum commiserit, cum a lioquin nihil umquam
dominus tale quid fecisset, aliter existimandum est >

Africanus says that there is mandatary’s culpa and he can not
recover because. in entrusting valuables to the slave, he has done
something which the dominus would not have done. No dominus would
normally entrust valuables to a slave; if the mandatary does he is at fault
and cannot make the mandator bear the loss of the theft. No quaestion of
dolus arises in these circumstances. The mandatary has been careless
with his own property, not the mandator’s. Yet one can not assume that
Mela would have reached a decision different from Neratius and

Africanus”®.

The decisions on the liability of the mandatary for loss suffered by
the mandator are expressed in a very varied terminology. There are
references to fraus, dolus, culpa lata and cuipaz A

D.17.1.22.11 is Paulus’ discussion of the effect of renunciation by
the mandatary:

% GORDON. 203: STEIN, P., Fault in the Formation of Contract in Roman Law and
Scots Law. 1957.159-160; TAMER, D., Vekalet Verenin Sorumlulugu Uzerine
(D.47.2.62.5), I.U.H.F.M., LV-4, 1997,140-141

35 Africanus D.47.2.62.7 All this I think to be true, provided that the mandatory or
depositee has not himself been remiss; if such a person should have entrusted the slave
with the care of silver or coins, when, in no circumstances, would his master have done
s0, a different opinion must be adopted.

* MAC CORMACK, 167

1 Ulp.D.14.5.6 Ulp.D.14.5.6 following Marcellus, holds that a filius who pretends tha
he is a paterfamilias and is given a mandate to enter into a stipulation is liable to the
mandator. He justifies the decision on the ground of the mandatary's dolus.
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Dolo autem facere videtur, qui id quod potest restituere non
restituit’’.

D.17.1.8.10.Ulgianus libro trigensimo primo ad edictum

Proinde si tibi mandavi, ut hominem emeres, tugque emisii,
teneberis mihi, ut restituas. Sed et si dolo emere neglexisti (forte enim
pecunia accepta alii cessisti ut emeret)aut si lata culpa (forte si gratia
ductus passus es alium emere), teneberis. Sed et si servus quem emisti
fugit, si quidem dolo tuo, teneberis, si dolus non intervenit nec culpa, non
teneberis nisi ad hoc, ut caveas, si in potestatem tuam pervenerit, te
restituturum.sed et si restituas, et tradere debes et si cautum est de
evictione vel potes desiderare, ut sibi caveatur, puto sufficere, si mihi hac
actione cedas, ut procuratorem me in rem meam facias, nec amplius

; 32
praestes quam consecuturus sis .

According to these texts, even where the mandatary has not carried
out the contract, the mandator will be liable to restore. Sometimes the
jurists accept the liability for dolus by bringing within its scope cases of
culpa lata. Here dolus and culpa are used technical terms for different
standards of liability. And they helds the texts to be interpolated™. The
specific mention of culpa lata suggest that the mandatary was held liable
to restore only where the circumstances disclosed grave fault™.

' Ulp.D.17.1.8.9 However, a man who has not handed over what he is able to hand over
is held to have acted in bad faith..

2 Ulp.D.17.1.8.10 And so if 1 have given you a mandate to buy a slave and you have
bought (him), you will be liable to m efor his delivery. Indeed, you will be lable, if you
have neglected to make the purchase as a result of bad faith (fo r example, if you have
accepted a bribe from a third party to stand down so that he could buy (the slave), or it
(you have failed to make the purchase) through gross negligence (for example, if, being
kindly disposed toward another, you have allowed him to buy (the slave). Further, even
if the slave whom you purchased has fled, you will be liable if this was the result of bad
faith on your part. But if there has been no bad faith or fault, you will only be liable to
give an undertaking that you will turn the slave over (1o me), should it become possible
for you to do so. Furthermore, if you hand him over, you must convey him (to me). And
if an undertaking has been given in respect of eviction, or you are in a position (o
request that (such an) undertaking be given to you, I think it sufficient if you allow met
o take over this action, by making me a procurator in connection with my own affairs;
nor will you be liable to pay any more than you would obtain.

* GORDON, 204

* MC CORMACK, 169







